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5 B. 1. 

INSOLVENCY. 

Before Mr. Justice Marriott. 

In the matter op Cowasji Edalji, Insolvent ; 

The London, Bombay and Mediterranean Bank, Creditor. 

[11th August, 1880.] 

Indian Insolvent Act, Stat. 11 and 12 Vic., c. 21, s. QQ-^Trader-Mukadavi. 

A mukadam is not a trader within the meaning of the Indian Insolvent Act, 
11 and 12 Vio., c. 21 , and is not, therefore, entitled to obtain a discharge, in 
the nature of a certificate, under s. 60 of that Act. 

The in8olv6Dt doscribod hitnsolf in his schedule as a tuukadam of 
shipping and landing business." On the 19fch May he obtained an order 
nisi for his discharge under s. 60 of the Indian Insolvent Act (11 and 12 
Vic., c. 21), and he now applied to have the order made absolute. 

* Counsel for the opposing creditor contended that a mukadam was 
not a trader within the meaning of the Act, and that the insolvent was 

not, therefore, entitled to his discharge under s. 60. 

The insolvent was examined, and gave the following evidence as to 

his occupation : — , , , , . .i 

"I am a mukadam. I land goods for merchants and ship them. I 
am paid so much per bale. I employ ghatis and labourers, and pay them 
their wages. I do not buy goods for sale or sell goods. I have no stock 
in trade. I hire boats and land and ship goods. I enter into contracts 

with different merchants, and land and ship their goods. The goods are 

delivered to the merchants at the warehouse. I have no warehouse." 

Starling , for opposing creditor. — The insolvent is not a trader, and, 
therefore, is not liable to become bankrupt so as to enable [2] him to 
obtain hi’s discharge under s. 60. The English statutes referred to in s. 9 
of the Indian Insolvent Act, enumerate the classes who are to be deemed 
traders.* These statutes are 6 Geo. IV, c. 16, ss. 2 and 5, and 6 Vic., 
c, 122, s. 10; 12 and 13 Vic., c. 106, s. 65 ; and 32 and 33 Vic., c. 71, sch. I. 
Neither the occupation of mukadam nor any business analogous to it- 
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is mentioned. The insolvent, therefore, can only protect his after-acquired 
property by satisfying the conditions of 3. 59 of the Indian Insolvent 
Act, lit.-, by paying in cash one-third of his debts or obtaining the consent 
of a majority in naraber and value of his creditors. 

JUDGMENT. 

Marriott, J. — It appears from the insolvent’s own account of himself 
that the occupation which he followed did not come within the terms of 
any of the Acts which detine and ecumorato the classes of persons 
who are to be deemed traders. He cannot, therefore, obtain a certificate 
under s. GO of the Indian Insolvent Act. Neither can he obtain one under 
s. 59 of that Act. as he has not complied with the provisions of that sec- 
tion by paying the required proportion of his debts or obtaining the assent 
of his creditors. I must discharge the order. 

Order discharged. 

Attorneys tor the opposing creditors. — Messrs. Tobin and Roughton. 


5 B. 2. 

APPELLATE CIVIL. 

Before Sir Michael Roberts Westrojjp, Kt., Chief Justice, ami 

Mr. Justice Nanabhai Ilaridas. 


Khevra.i Jusrup, deceased, by his widow and heiress 

NaNDABHAI (Original Defendant), Appellant v. LlNGAYA 
(Original Plaintiff), Respondent.'*'' [29tb July. 1873.] 


Mortgage— Rxecntion^S^te^Aighl of pHrch'iser-^Kffcct of salc-^Estoppel—l^Iinor—Act 
'XX of 1864. 

On 10th September 1863, -V. mortgaged a house to B., who regietered the deed, 
but did not obtain possession of the promises. On ^od July. 1868, A. mortgaged 
the same house to 0., who registered the mortgage deed and took possession of 
the premises. On 10th October, 1868, B. sued on his mortgage and obtained a 
derreo against A*s son who was a minor and who was represented by his mother 
as hi.-^ [3] guardian. She, however, had obtained no certificate of administra- 
tion under the Minors’ Act XX of 1864. On 17th December 1860. the mort- 
gaged property was sold by the Court in execution of B’s deoroe. Tho plaintiff 
bought it, and obtained a certificate of sale. On the plaintifi’s attempting to 
take possession of the property, the defendant, who was C's widow and heiress, 
resisted him, and he. thereupon, sued to recover it. 

Hrld. that the pUintiff was entitled to possession. He stood at least in tho 
same position as had been occupied by B., before the sale, and B, as prior mort- 
gagee had a superior title to that of defendant, who |claimed under a subsequent 

deed. 

Where mortgaged property is sold in execution of a decree in a suit brought 
upon the mortgage, the interest of the mortgagee, at whoso instance the sale is 
made, is held to pass to the purchaser, and tho mortgagee is estopped from dis- 
puting that such is the eflect of the sale. 


fR 5 B 5 • 5 B. 8 ; 2-2 B. 686 (602) ; 22 B. 045 (948) ; 35 B. 305 (400) = 13 Bom. L R. 
” G78=U Ind. Gas, 089 ; 11 Bom. H.C. 130 (142) ; D.. 20 B. 290 (293).] 


Suit for possession of a house purchased by tho plainbilT at a Court 
sale on the I7tb December 1869. 

On the lOtb September, 1863, tho house in dispute with two others 
was mortgaged by Krishnarav Narayan for Rs. 525 to Laohmandas. 


• Special Appeal No. 208 of 1873. See Printed Judgments for 1873, p. 19. 
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by a deed 'which was registered on the 23th November, 1863. The 
latter did not enter into possession under the mortgage. On the 2Dd July, 
1868, Krishnarav mortgaged the same three houses for Es. 1,000 to 
Khevraj Jusrup, husband of the defendant Nandabai. That mortgage was 
registered on the 17th July, 1863, and accompanied with possession. On 
the JOth October, 1868, the earlier mortgagee, Lachmandas, obtained a 
decree on his mortgage ifor Rs. 809-12-0 against Balkrishna, the mort- 
gagor’s son, who was a minor and represented by his mother, Radabai, as 
guardian. She, however, had otained no certificate of administration of his 
estate under the Minors* Act XX of 1864. On the 17th December, 1869, 
the mortgaged property was sold by the Court in execution of Jjach- 
mandas’ decree. At that sale the plaintiff Lingaya purchased the house in 
dispute for Rs. 201-8-0 and obtained a certificate of sale, dated the 26th 
February, 1870. As the plaintiff failed to obtain possession of the house, 
in consequence of the defendants’ resistance, he brought the present suit to 
establish his right to, and to recover possession of it from her. The defend- 
ant, Naodabai, contended that she was entitled to the possession of the 
house under the mortgage deed of 1868 till the whole of the mortgage debt 
was paid off. The First Class Subordinate Judge of Ahmednagar (Rao 
Bahadur P. S. Biniwale), in whose Court the suit was filed, awarded the 
[4] plaintiff’s claim. That decree was affirmed, in appeal, by the Dis- 
trict Judge (Mr, A. Bosanquet) on the ground that the mortgage to Lach- 
mandas was prior in date to the mortgage to Khevraj. The defendant 
thereupon brought a special appeal. It was contended in the High Court 
that the execution sale, under which the plaintiff claimed, was not valid, 
as the minor defendant was represented by his mother who was without 

a certificate under Act XX of 1864. 

Ghanasham Nilkant, for the appellant, cited Vasudev Vishmiw. Nara. 
yan Jaga-nnath (1), Rflt* KesciT v. Bai Gangai^) and Hcifi v. McihctdajiiS) ^ 

Shivshankar Govindram, for the respondent. 

JUDGMENT. 

WesTROPP, C. J. — We do not think it necessary to give any opinion 
as to the effect of the judicial sale upon the equity of redemption, the 
validity of which sale is impeached by the appellant on the authority of 
Vasudev Vishnu v. Narayan Jagannaih (1) and of Bai Kesar v. Bai 
Ganga (2), or upon the question whether that sale was only voidable and 
nob void, i.e., only an irregularity and not a nullity. The Court is not 
now called upon to say whether the infant Balkrishna Krishnaram 
could wholly or to any extent impeach the sale of the equity of redemp- 
tion to the plaintiff, Lingaya, on the ground that Radhabai, his mother 
and guardian in the suit, brought by the earlier mortgagee, Lachmandas 
Joharimal, against them, did not properly represent her son’s interest, 
inasmuch as she had not a certificate of administration under Act XX 
of 1864. The mortgage to Luchmaodas, dated lOtb September, 1863, and 
■regisbered on the 28th November in the same year, is in evidence in this 
suit, and neither the execution of it by Krishnaram Narayan, nor its 
consideration is impeached by the defendant, Nandabai, the representative 
of the second mortgagee, Khevraj Jusrup, whose mortgage was executed on 
the 2nd July, 1868, and registered on the seventeenth day of the same 
month in that year. That being so, it is clear that the defendant, Nanda- 
bai, cannot deny the right of the plaintiff to stand in the same position 
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1873 with respect to the bouse, the subject of the sale, as previously to that 

July 29 . sale had beeu held by Luchmandas. And Luchmandas could not deny 

that proposition, inasmuch [5] as he was the plaintiff in the suit in which 

Appel- the sale took place and moved the Court to make that sale: and although 
LATE it is not the practice of the Mofussil Courts to require a mortgagee who 
Civil, sues for, and obtains a sale of the mortgaged premises, formally to convey 

to the purchaser, and the latter must be contented with a certificate of 

S B- 2, sale to him of the right, title and interest of the mortgagor, yet, in fact, 

the interest of the mortgagee, who causes the sale to be made, is held 
to pass to the purchaser, and that mortgagee is completely estopped from 
disputing that such is the effect of the sale (see Kasandas v. Pranjivan (1)). 

For these reasons we think that the plaintiff is, as at least standing 
in the position of Lachmandas, who held under a mortgage prior both in 
execution and registration to that of Kbevraj, entitled to recover posses- 
sion of the house from the widow and representative of the latter : Hari 
V. Mahadaji (2). Whether, under the circumstances of the case, either 
she or the infant Balkrishna would be entitled to sue the plaintiff to 
redeem the mortgage of lOth September, 1863 (Exhibit No. 49), by paying 
it off, we do not express any opinion. In so far as the decrees of the 
Courts below award possession of the house and premises in dispute to 
the plaintiff, we affirm the same with costs. 

Decree affirmed. 

[Note, — S ee the next case.] 


d B. S. 

APPELLATE CIVIL. 

Before Sir Michael Roberts Westropp, Kt., Chief Justice, and 

Mr. Justice Nanahhai Haridas. 

Sheshgiri Shanbhog and another {Original Defendants Mos. 3 
and 4), Appellants v. Salvador Vas {Original Plaintiff), Eespoyident.^ 

[4th August, 1873.] 

Mortgage^ Sale^ Decree — Execuiion^Ejjeci of sale in exeention of decree. 

A. mortgaged hia land to B. in 18G1, which mortgage was then rogistored, hut 
the mortgagee did not enter into possession. Subsequently in 18G6, A. leased the 
same land to C. That lease was registered and C. entered into possession. In 
1867 B obtained a decree upon his mortgage, and in oxeeution attached* and 
sold the mortgaged property. C. who had applied to have this attachment of 
the land removed and failed in his application, sued to establish his right under 
the lease and recover possession. 

Held that, under the lease of 1366, he could only take what the mortgagor had 
to givo him, viz,, a lease subject to the registered mortgage, 

[6] Where a decree is obtained upon his mortgage by a mortgagee and the 
mortgaged property is sold under the decree for the purpose of paying off the 
mortgages, the interest of both mortgagor and mortgagee passes to the purchaser. 
The mortgagee is estopped from disputing that such is the offoot of the sale, so 
far as bis interest is concerned, although the officer of the Court may only have 
described the sale as one of the right, title and interest of the mortgagor. It is 
not the practice, in the Mofussil, to require the mortgagee to convey to the pur- 
chaser. The tiansfcr takes place by estoppel. 

[R., 5B. S: 22 B. G8G: 22 B. 945 (948); 35 B. 895 {400) = 13 Bom.L.R. 678-11 
Ind. Cas. 989; 40 C. 173 (134) = 16 C.L. J. 202 = 17 C.W.N. 137 = 16 Ind Cas 
365; llBom.H.G. 139(142); D., 20 B. 290 (293).] 

• Special Appeal No. 4G0 of 1872. Printed Judgments for 1873, p. 25. 

(1) 7 B. H. C. K. A. C. J. 14C. (2) 8 B. II. C. R. A. C. J. 60. 
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Suit by a lessee to recover possession of land. 

On the 4th May, 1861, the land was mortgaged by its owner Waman 
Pai, to one Mudulgiri, who duly registered the mortgage but did not 
obtain possession. On the 5bh July, 1866, Waman s son Sheshgiri Pai 
(husband of defendant No. l), let the same land to the plaintiff on lease for 
a period of ben years. This lease was also duly registered, and the plaintiff 
was pub into nossession. He occupied the land and paid rent to Sheshgiri Pai 
till his death, and after that event to his widow (defendant No. 1). On the 
2nd July 1867, the mortgagee obtained a decree on his mortgage against 
Sheshgiri Pai’s widow (defendant No. 1), in execution of which the land 
was attached. The plaintiff applied for the removal of the attachment, but his 
application was rejected, and at the execution sale, the land was purchased 
by Sheshgiri Shanbhog and his brother (defendants 3 and 4). The 
plaintiff thereupon sued to establish his right to and recover possession 
of the land, alleging that the auction-purchasers had notice of his right. 
Defendants Nos. 3 and 4 contended that they were entitled to the land in 
preference to the plaintiff, whose right was based upon a lease subsequent 
in date to the mortgage. The name of defendant No. 2 (Mudulgiri, the 
mortgagee and decree-holder) was struck out from the suit on ^^9 
application of the plaintiff. The Suborainate Judge of Honavar, in whose 
Court the suit was filed, rejected the plaintiff s claim on the ground that 
it was nob valid as against the auction-purchasers. That decree was 
reversed, in appeal, by the District Judge of Kanara (Mr. A. D. Spens) on 
the ground that what the defendants 3 and 4 purchased at the Court 
sale was the right, title and intalest of the widow ; that the land was 
subject to the plaintiff’s lease when it was sold by the Court , that the 
mortgage was one without possession ; that the auction purchasers (defend- 
ants 3 and 4) were only entitled to rent according to the terms pi ^be 
lease. The Judge accordingly made [7] a decree in favour of the plaintitr. 
Defendants 3 and 4 brought a special appeal, 

Shantaram Narayan, for the appellant. 

Shamrav Vatal, for the respondent. 

JUDGMENT. 

Westropp, C.J. — The mortgage, dated the 4th May, 1861, though 
not accompanied by actual possession, was duly registered on the same 
day. Conformably to a decree made on the 2nd July, 1867, in a suit 
brought upon it by the mortgagee, the property (land) in dispute was sold 
to Sheshgiri Shanbhog and Mangesh Shanbhog (the defendants Nos. 3 
and 4), who are the present appellants. The plaintiff, Salvador Vas, 
claims under a lease executed by the mortgagor on the 5th July, 1866, and 
subsequently duly registered. 

Notwithstanding the form of the sale to the third and fourth de- 
fendants by the Court, the suit in which it took place being founded on 
the mortgage, and the sale being made for the purpose of paying off 
the mortgagee, the interest of the latter as well as that of the defendant 
in that suit (the mortgagor) passed to the purchasers (defendants 
3 and 4) ; Kasandas v. Pranjivun Asharam (1), Khevraj Jusrup 
T. Lingayya Bajaram {2), The mortgagee is completely estopped 
from disputing that such is the effect of the sale so far as his ipteresb is 
concerned, although the officer of the Court may only have described the 
sale as one of the right, title and interest of the mortgagor. It ia not the 

(1) 7 B. H. C. R. 146. *2) 5 B. 2. 
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practice in tiie Mofussil to require the mortgagee to convey to the pur- 
chaser. The transfer takes place by way of estoppel. 

The lessee, under the lease of 1866, could only taka what the mort- 
gagor had to give him, pl?., a lease subject to the prior right of the 
mortgagee, whose mortgage was duly registered, and, therefore, did not 
need possession to render it valid against subsequent alienations by the 
mortgagor ; Ilari v. Mahadaji (1). We m,ust, therefore, reverse the 
decree of the District Judge, and make a decree for the defendants, with 
costs of the suit and of the appeal to the District Judge, but we direct that 
the parties respectively bear their own costs of the special appeal. 


Decree reversed. 

(Note. — S ee the nezt case.] 


5 B. 8 

[8] APPELLATE CIVIL. 

Before Sir Michael Roberts TTcsD'opp, Kt., Chief Justice, and 

Mr. Justice F. D. Melvill. 


Sh^ik Abdulla Saiba (Oricfinal Plaintiff), Appellant v. Ha.h 
Abdulla and others (Original Defendants), Respondents.^ 

[2Dd August, 1880.] 

Mortgage— Decree — Non-joinder — Sale of the right, title and interest of a mortgagor or 
his heir — Rights of an auction-purchascr^Kgnily of redemption. 

The usual mode, in the Mofussil Civil Courts, of soiling in mortgage suits 
‘ the right, title and interest” of the mortgagor or his heir, is not correct, if 
deemed to be his right, title and interest at the time of the sale. Tho intention 
of the Court is to pass to the purchaser tho right, title and iiiiercst both of the 
mortgagor and mortgagee. What passes to tho auction-purchaser under tho 
cert(6oate of sale, is the right, title and interest of the mortgagor as it stood 
%7hcD be made the mortgage, and not merely as it stood at tho timo of tho Court 
sale. 

One Umar Saiba mortgaged certain immoveable property to A R. {defendant 
No. Ij lor K-S, 400 on tho 7th May, 18G5. On iho death of Umar tho mortgagee 
A.R. brought a suit (No. 311 of 1871) against bis widow K. (defendant No. i), 
but did not make his (Umar’s) children (who were minors) parties to it. On 
the 28th July, 1871, A.R. obtained a decree for Ra. 4G0, being the amount of 
principal and interest due on his mortgage, with further interest from tho date 
of suit to date of payment. That decree directed satisfaction of tho amount duo 
under it out of tho mortgaged property if it were not paid by tho widow K. 
defendant No. 2). K. having failed to satisfy tho decree, the Court on tho 
application of A.R. (the decree-holder), sold tho mortgaged property, on the 19th 
Septembor, 1872, for Rs. 400, to the brother of A.R. On tho 7th August, 1873, 
the auction-purchaser obtained a ccrtificato of salo to tho effoot that he had pur- 
chase at tho Court sale “ the right, title and interest of K.” (tho widow) in tho 
mortgaged property. On tho 17th August, 1874 , tho auction-purchaser sold tho 
property for Rs. 700 to tho father of tho plaintiff, In 1877 tho plaintiff sued A, 
R.ftho mortgagee and docroe-holder) to recover poRscssion of tbo property with 
mesne profits. Umar’s widow K, and children (two sons and a daughter) were 
defendants in tho suit, the plaintiff alleging, in addition to tho facts just, stated, 
that those defendants had colluded with tho tenants of tho property in dispute, 
and collected tbo produce thereof. Defendant No. 1 (A.R ) denied his liability! 
The answer of defendants 2, 3, 4 and 5 (respectively tho widow, two sons and a 
daughter of Umar) substantially was that the Court salo did not affect tho 
rights of defendants 3, 4 and 5, as they had not been parties to tho mortgage 
suit No . 311 of 1871, and that they wore entitled to bold tho property. Tho 
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subordinate Judge awarded the plaintiff’s claim, holdingthat both the sales, ma., 
the Court sale under the mortgage decree in suit No. 311 18JL and the 
subsequent private sale.by the auction-purchaser, were bona fide and binding on 
defendants 2, 3, 4 and 5, inasmuch as the debt for which the property was 
sold, had been contracted by Umar. This decree was reversed in appeal, on the 
ground that the Court sale extended only to the right .title and interest of K. 
(defendant No. 2) in the mortgaged property, and [9] did not affect the r^hts 
of defendants 3, 4 and 5. who were not parties to it. On appeal to the High 


Held that the defect in the title of the purchaser (plaintiff) arose frona the 
circumstances that the suit of A. R. (No.. 311 of 1871) for foreclosure and sale 
was insufficiently constituted as to parties, both the sales having been found to 
be unimpeachable in all other respects and that the defendants Nos. 3. 4 and 
6 were only entitled to the same relief which they would have obtained if they 
had been made parties to that suit, viz., the right of redeeming the property by 
paying off the mortgage. 

The High Court accordingly reversed the decree of the District Judge, and 
directed the defendants 3, 4 and 5 to pay to the plaintiffs, within six calendar 
months from date, the sum of Rs. 460, with interest on the principal (Rs. 400) 
from date of the institution of suit No, 311 of 1871. until payment. The Court 
further directed that, in default of payment, the mortgage should be foreclosed, 
and defendants 3. 4 and 5 precluded from redeeming the property which should 
be delivered up to the plaintiff. 

Karsandas v. Pranjivan (1), Shringarpjire v. S.B. Peihe (2) Rarji v. 
naji (3), Khevraj v. Linrjaya (4), Sheshgxrt Shanbhog v. Solvadoi Vas (o) 

referred to. 


tR., 10 A, 520 1523) = 8 A.W.N. (1888) 210 ; 5 B. 614 (618) ; 6 B. ^15 (519) ; 16 B. 486 
(491) ; 28 B. 153 (162, 163; ; 17 M. 247 (249) ; D., 19 B. 680 (693). j 


This was a second appeal from the decision of A. L. Spens, Disfcric 
Judge of Kanara in appeal, reversing the decree of the Subordinate Judge 

of Honavar, _ . . , , 

The suit was brought for possession. of certain immoveable propeity 

under the following circumstances One Umar ^ ^ ^ ® 

property in dispute for Es. 400 to Abdul Eahiman (defendanu No. 1) on 
the 7th May, 1865. On the death of Umar Saiba, the mortgagee (Abdul 
Eahiman) brought a suit (No. 311 of 1871), against Umar s widow Kul- 
sambi, but did not make his (Umar’s) children, wno were minors, parties to 
it. On the 28th July, 1871, Abdul Eahiman (the mortgagee) obtained a 
decree for Es. 460, being principal and interest aue on his mortgage, with 
further interest from date of suit to date of payment. The decree directed 
that Abdul Eahiman should recover the amount due under it from the mort- 
gaged nroperty, unless ib was paid by Kulsambi (Umar s widow). u sam 
having failed to satisfy the decree, the Court, on the applicabion of Abdul 
Eahiman (the decree-holder), sold the mortgaged 

September, 1872, for Es. 400 to Abdulla, brother of Abdul Eahiman. On 
the 7th August 1873, the [ 10 ] auction-purchaser (Abdulla) obtained a certi- 
ficate of sale from the Court to the effect that he had purchased at .he Court 
sale “ the right, title and interest of Kulsambi ” m tne morcpged property. 
On the 17th August, 1874, the auction-purchaser sold the property tor 
Es. 700 to Ibrahim Saheb, father of the plaintiff. 1° 1S7 < tue 
brought the present suit again.st Abdul Eahiman (t e ° ’ 

Kulsambi (Umar’s widow) and his two sons and a daughter by her. ide 
plaintiff alleged, in addition to the facts just stated, that defendants A, 6, 
4, and 6 colluded with the tenants of the property in dispute, and colleote 
the produce thereof that plaintiff, therefore, sued to recover possession ot 
the property, with mesne profits for previous years. 

(2) 2 B. 662. 

(4) 5 B. 2. 
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1880 Defendant No. 1 (Abdul Eahiman) denied his liability. Defendant 

Aug. 2. No. 2 (Kulsambi, widow of Umar and mother of defendants 3, 4, and 5) 

denied all knowledge of the mortgage suit No. 311 of 1871, and the sale 

Appel- of the mortgaged property by the Court to Abdulla on the 19th September, 
LATE 1872. She, however, admitted the mortgage of the property in dispute by 

Civil her husband to defendant No. 1 (Abdul Rahiman), but contended that, under 

the Mahomedan Law, defendants 3, 4 and 5 (her two sons and a daugh- 

SB. 8. ter by Umar Saiba) were entitled to the property ; that defendant No. 1 

(Abdul Rahiman) ought to have made them parties to his suit No. 311 of 
1871 ; that the decree and sale, therefore, could not be upheld ; that the 
property was worth Rs. 2,000, and its sale by the Court was very much 
under its value ;that only Rs. 400 were duo to defendant No. 1 on account 
of his mortgage. The answer of defendants 3, 4 and 5 substantially was 
that they were entitled to, and were rightfully in possession of, the pro- 
perty ; that the mortgage suit No. 311 of 1871, and all the subsequent 
proceedings therein did not affect their rights, as they were not parties to it ; 
that the sales alleged in the plaint were fraudulent and were not binding 
on them. (Defendant No. 4 was a minor, and represented by his brother, 
defendant No. 3.) 

The Subordinate Judge held that both the sales -^ovq bona tide and not 
fraudulent, and that the Court sale was binding on defendants 2, 3, 4 and 
5, and affected their rights, inasmuch as the debt, for which the property 
was sold, had been contracted by [11] Umar Saiba, as whose heirs the said 
defendants claimed. He, therefore, made a decree in favour of the plaintiffs. 

In appeal, which was preferred by defendants 3, 4 and 5, the District 
Judge reversed the decree of the first Court on the ground that the Court 
sale, under the decree in the mortgage suit No. 311 of 1871, extended only 
to the right, title and interest of Kulsambi in the property sold, and did 
not affect defendants 3, 4 and 5, because they were not parties to the 
suit. He accordingly dismissed the plaintiff’s claim on the 27th January 
1880. 

On the IGth April 1880, the plaintiff appealed to the High Court. 

Shayitarain Narayan, for the appellants. — Wliat was really sold at tho 
Court sale, was the interest of the mortgagee and the mortgagor’s equity 
of redemption, and not merely the right, title and interest of Kulsambi, as 
held by the Judge. He ought to have held that tho mortgage suit No. 311 
of 1871, was against all the parties than competent to represent tho 
estate of the mortgagor and that Kulsambi represented not only her own 
interest but that of her minor children by Umar Saiba, inasmuch as she 
was their natural and lawful guardian. The mortgage debt was a 
fide charge on the property and admitted by the defendants even in this 
suit. The plaintiff, therefore, as representing the interest of the mort- 
gagee, was entitled to retain possession of the mortgaged property till the 
satisfaction of the mortgage debt. Even assuming that tho defendants 
ought to have been pro forma parties to the suit No. 31 1 of 1871, and that 
they were not bound by the decree and Court sale, they wore entitled 
to nothing more than the equity of redemption, and the plaintiff has 
a right to hold possession of the mortgaged property till it is completely 
redeemed. 

Shamrav Vithal, for the respondents. — The Court expressly sold at 
the auction sale tho right, title and interest of Kulsambi in the mortgaged 
property, as appears from tho certificate of sale. The Court sale and the 
subsequent private sale, therefore, in no way alTootod the rights of defend- 
ants 3, 4 and 5, as held by the District Judge. 
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JUDGMENT. 

[12] The following is the judgment of the Court : — 

Westropp, G.J. — The immoveable property, the subject of this suit, 
was mortgaged on the 7th of May, 1865, for Rs. 400 by Umar Saiba to 
Abdul Rahiman, the interest payable thereon being 10 khandis of rice per 
annum. The validity of that mortgage is not disputed. Umar Saiba 
(the mortgagor) having died, Abdul Rahiman (the mortgagee) instituted a 
suit (No. 311 of 1871) against Kulsambi, the widow of Umar Saiba, but 
omitted to make the children of Umar Saiba parties to that suit. 
Those children were then and some of them were at the institution of 
the present suit still minors. On the 28th July, 1871, Abdul Rahiman, 
in his suit (No. 311 of 1871), obtained a decree on his mortgage that 
unless Kulsambi paid the amount then due, viz.y Rs. 400 principal and 
Rs. 60 interest, and further interest from the date of the plaint up to the 
time of payment, he should recover the amount from the mortgaged property, 
which decree was substantially a decree for sale of that property, in default 
of payment by Kulsambi, of the amount decreed. Kulsambi not having 
paid that amount, the property was sold for Rs 400 by the Court on the 
19bh September. 1872, to Abdulla, the brother of Abdul Rahiman, the 
mortgagee; and a certificate of that sale, dated the 7th August, 1873, was 
given to the purchaser, who, on the 17th August, 1874, sold the same 
property for Rs. 700 to Ibrahim Saheb, the father of the plaintiff. By the 
certificate of sale given by the Court to Abdulla, the first purchaser, it 
appears that what the Court put up for sale was “ the right, title and 
interest of Kulsambi** in the mortgaged property. She, as widow of 
the deceased mortgagor, was only entitled to a small share in or main- 
tenance out of his property, his sons being entitled to the rest of it. 
Therefore, she represented only her own limited interest in the equity 
of redemption of the mortgaged premises. If she had been sole heir, 
she would have represented to the whole of the equity of redemption. 
The mode, usual in the Mofussil Civil Courts, of selling in suits on 
mortgages **the right, title and interest” of the mortgagor or his heirs, 
is not correct, if the right, title, or interest so sold are deemed to be 
only his right, title and interest at the time of the sale. In fact, the 
intention of the Court is to pass to the purchaser the right, title and 
interest both of the mortgagor and mortgagee. And in order to surmount 
the difficulty caused by the form of sale adopted in the Mofussil in mort- 
gage suits, this Court has ruled that *' the right, title and interest ” of the 
mortgagor, as it stood when he was making the mortgage (and not merely 
as it stood at the time of the Court sale), is what passes under the certi- 
ficate of sale to the purchaser : Kasandas v. Pranjivan (1), Shringarpure 
V. Pethe (2) ; and [the mortgagee who puts the Court in motion to sell, is 
held to be estopped from denying that his interest as mortgagee has passed 
under the sale of the right, title and interest of the mortgagor or 
his heirs to the purchaser, although the mortgagee has nob ex- 
ecuted a conveyance to the purc’naser:] Havji v. Krishnaji (3), Khevraj 
V. Ziingaya (4) and Sheshgiri Shanbhog v, Salvador Vas (5). The 
defect in the title of the purchasers in the present case is due to 
the suit of Abdul Rahiman for foreclosure and sale having been 
insufficiently constituted as to parties : Assamathem Nessa Bibi v. Boy 
Lutchmiput Singh (6), the sale to Abdulla, and the sale by him to Ibrahim 

(1) 7 B.H.C.R.A.C.J. 146; (2) 2 B. 662. 

(4) 5 B. 2. (5) 5 B. 5. 
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Saheb having been found to be in all other respects unimpeachable. We 
quite discredit Kulsambi’s affectation, in her written statement in the 
present suit, of ignorance of tlie foreclosure suit. She did not attempt, 
in the Courts below, to raise any issue as to her not having been duly 
served with process in it. 

If the sons of Umar Saiba had been made parties to that foreclosure 
suit, it is clear that they could not have averted a decree for sale and 
foreclosure, except by redeeming the property by paying off the mortgage. 
To that decroG of relief only we think them now entitled — the payment, 
however, must be to the defendants, the heirs of Ibrahim Saheb, who 
now stand in the place of Abdul Rahunan, inasmuch as his rights, at 
least, as mortgagee passed by the Court sale to his brother Abdulla, and 
have bv him been convoyed to Ibrahim Saheb ; and should the heirs of 
Umar Saiba, under the decree which we are now about to make, fail to 
redeem, the heirs of Ibrahim Saheb will be entitled to have the mortgage 
foreclosed in his favour and for his benefit, and to recover possession of 
the mortgaged premises. 

[14J Accordingly, we reverse the decree of the District Judge and 
order the defendants in the present suit, other than Abdul Rahiman and 
Kulsambi, to pay to the plaintiff (who now stands in the former position 
of Abdul Rahiman as mortgagee ; forohe as well as Kulsambi are bound 
by the decree and sale in the foreclosure suit), the sum of Rs. 460 and 
further interest on Rs. 400 from the date of the plaint filed in suit No 311 
of 1871 at the rate of 10 khaodis of rice per annum down to the day of 
payment. And in the event of the said tlefendauts, other than Abdul 
Rahiman and Kulsambi, not paying the said sum of Rs. IGO, and the said 
further interest within six calendar months from this second day of August 
1880, it is decreed that the mortgage on the 7lh of ^lay, 1865, be foreclosed, 
and that the defendants be for ever barred from redeeming the nroner- 
ty, the subject thereof, and that they do deliver up possession thereof to 
the plaintiff. The plaintiff and defendants respectively must bear their 
own costs of this suit and of both appeals. 

Decree reversed. 

[Note.— S oo the next case,] 


3 B. 14 = 5 Ind. Jur. 368. 

appellate civil. 

Before Sir 3IicJiael Boberts Westropp, Kt., Chief Justice, and Mr. Justice 

F. D. Melvill. 

Jatha Naik {Oritfinal Dcfcndaiit), Appellant v. Yknktapa 
(Orioi}ial Plaintiff), Respondent. ' [3rd August, 1880.] 

Morlqagc — Suit for foreclosure otui sale — Prir/ir,*? — Minor — Guardian — Certificate 

Mad7-as Rerj. V of 1801 — Act XX of 18G1 — Form of decree. 

J. (defendant No. 1) brought a suit (No. 371 of ISOl) against tho plaintiff’s 
father Cr. on a morlgago-bond. dated tho 2nd April 1856. G. having died before 
any decree was passed, his widow (plaintiff’s mother) was substituted as defend- 
ant, and a decree was made against her ex parte. It wa:*. however, set aside 
after her death on tho application of ^I. (defendant No. 2) tho sister of G., on 
tho ground of want of duo service of process upon G. and his widow, M. was sub- 
stituted as defendant in the suit, and a now dooreo was made in her] favour. 
That decree was reversed, iu appeal, by tho District Court, which allowed J.'a 
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claim. In execution of the decree of the Apoellata Court the mortgaged property 
was sold and purchased by J. for Rs 250. J. obtained a certificate of sate, 
headed thus : — '*Jatha Naik, son of Lakshmi, plaintiff; Govinda, son of Naga, 
deceased, supplement or (substitute) his sister RIanji, defendant,” and it [15] 
certified that J. had purchased “all the right title and interest, which the said 
defendant had in the said property.” J. was put into possession of the pro- 
perty. In 1877, the plaintifi (son of the original mortgagor G.) filed the present 
suit against J. and M., alleging that the mortgage-bond on which J. had 
obtained his decree had been forged by J. ; and contending that the decree and 
subsequent proceedings under it did not affect his rights, inasmuch as he had 
not been made a party to them. The prayer in the plaint was that the decree 
and sale should be set aside, and the property restored to his possession. The 
defence of J. substantially was that the suit and appeal were defended by person 
who were proper guardians of the plaint'ff anc had been in the managenieut of 
his property. M- did not appear. The Subordinate Judge rejected the plaintiff s 
claim, holding that RI. was his guardian and manager of his property in the 
previous suit and a^. and that the mortgage-bond was genuine. In appeal, 

that decree \Yas ' versed by the District Judge ou the ground that the plaintiff 
had not been rep’ esented in the previous litigation by a guardian duly appointed 
under Madras Regulation V of 1804, and was no party to it; He accordingly 
allowed the plaintiff’s claim. On second appeal to the High Court. 

Held that, on the death of G. the plaintiff was his sole heir ; that the equity 
of redemption in the mortgaged property]vested in him ; and that the inherit- 
ance was wholly unrepresented in the previous litigation, inasmuch as M. was 
not appointed guardian of the plaintiff’s person or administratrix of his estate, 
either under Madras Reg. V of 1804, ss 2, 19,23, or under Act XX of 1864, 
not was she appointed his guardian ad litem in the mortgage suit. 

Ishan Chunder Milter v. Buhsh Alii Soudagur (1) referred to and dis- 
tinguished. 

[R., 9 B, 86 (92) ; 9 B. 429 (431); 12 B. 13 (22) ; 20 B. 333 (342) ; 24 B. 135 (141, 142) 
= 1 Bom.L.R. 627 ; 14 0. 464 (482) ; 7 C.W.N. 11 (20).] 

This was a second appeal from the decision of A. L. Spens, District 
Judge of Kanara, reversing the decree of the Subordinate Judge of Honavar, 
The plaintiff Venkbapa instituted this suit against (1) Jatha, and (2) 
Manji to recover possession oi certain immoveable property, purchased by 
defendant No. 1 at a Court sale. The following are the facts of the case : 
Jatha brought a suit (No. 374 of 1861) against Govinda, father of the 
plaintiff, on a mortgage-bond, dated the 2nd April, 1856, and purporting to 
have been executed by the said Govinda to him (Jatha). Govinda having 
died before any decree was passed, his widow (plaintiff’s mother) was sub- 
stituted as defendant, and a decree was made by the Court against her ex- 
parte. That decree, however, was set aside after her death on the applica- 
tion of Manji (defendant No. 2) Govinda’s sister, on the ground that due 
service of the process had net been made either on Govinda or his 
widow. Manji (defendant No. 2) was [16] substituted as defendant in 
the suit, and a new decree was made in her favour. It was reversed, in 
appeal (No. 53 of 1865) by the District Court, which awarded Jatha’s claim. 
The defendant (Manji) having failed to satisfy the decree, the mortgaged 
property was attached and sold in execution of it, and purchased by Jatha 
himself for Es. 250. Jatha obtained a certifidate of sale from the Court, 
which was headed as follows : *' Jatha Naik, son of Lakshmi, plaintiff; 

Govinda, son of Naga, deceased, supplement or (substitute) his sister 
Manji, defendant.” The certificate stated that Jatha had purchased all 
the right, title and interest which the said defendant had in the said 
property." Jatha was duly put into possession. In 1877 the plaintiff 
brought the present suit, alleging that the mortgage-bond on which Jatha 
obtained a decree in appeal No. 53 of 1865 (in Suit No. 374 of 1861). had 

(1) Marshall, Calc. Rep. 614. 
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been forged by him ; that the decree and all the subsequent proceedings 
under it did not affect his rights, inasmuch as be (plaintiff) had not been 
made a party to them. He, therefore, prayed that the decree and sale 
should be set aside, and that he should be placed in possession on the 
property. 

The defence of Jatha (No. 1) substantially was thp.,t the claim was 
barred by limitation ; that the suit No. 374 of 18G1 and appeal No. 53 of 
3 865 were defended by persons who were proper guardians of the plaint- 
iff, and had been in the occupation and management of the property in 
dispute ; that no fraud had been committed in any of the proceedings. 
Manji, defandant No. 2, did not appear. 

The Subordinate Judge found that the suit was not time-barred ; 
that the mortgage-bond was genuine and not forged ; that Jatha bad not 
obtained the previous decree by fraud : that Manji, defendant No. 2, was 
the plaintiff’s guardian under Madras Reg. Ill of 1802, s. IG, cl. 3, and 
manager of his property in the previous suits and proceedings. Ho accord- 
ingly rejected the plaintiff's claim. 

In appeal, the District Judge reversed the decree of the first Court, 
on the ground that the plaintiff was not represented in the previous liti- 
gation by a guardian duly appointed under Madras Reg. V of 1804, ss. 2, 
19, and 23, and that, therefore, [17] be was not a party to it. The Judge 
accordingly made a decree for the plaintiff. 

Jatha thereupon appealed to the High Court, Manji, defendant No. 2, 
did not join in the appeal. 

Shamrav Vithal, for the appellant. — The Subordinate Judge found 
that the mortgage deed was genuine, and that tlie interests of the plaintiff 
were properly guarded in the previous litigation. The Judge decided 
the case on the technical ground that the guardian was not appointed by 
law. The provisions of Madras Reg. V of 1804 must be taken to have 
been substantially complied with, because Manji, who appeared in the 
previous litigation, was actually the plaintiff's guardian, and, as such, 
managed his property, as found by the first Court. In Ishan Chunder 
Muter V. Buksh Alii Sojidaffur (1), the Calcutta High Court uphold the 
title of the purchaser at a Court sale, altliough the decree under which 
the property was sold, was against the mortgagor’s widow, and although 
his son, who was a minor, was not a party to it. 

The learned pleader also referred to Bai Kcsar v. Bai Ganga 12), and 
Hoo V. Marquis as quoted in Naoroji Beramji v. Rogers (3), to show that 
though the alienations in them were held invalid as against the minor, the 
Court placed him under terms to repay the purchase-money before 
recovering the property alienated. 

Ghaiiashavi Nilkanih Nadkarni, iox the respondent. — Manji had no 
certificate of the plaintiff’s guardianship while defending the mortgage 
suit and appeal. She does not appear in them, even as the plaintiff’s guar- 
dian ad litem. The name of the plaintiff does not appear in any of the 
proceedings in the previous litigation. There was, therefore, no adjudi- 
cation between him and Jatha. He was in no sense a party to the former 
suit and appeal. In Assamathcm Nessa Biht v. Roy Luichmccpnt Singh (4) 
a Full Bench of the Calcutta High Court held that the omission of one 
of tbe heirs of a deceased mortgagor rendered invalid a sale of the mort- 
gaged property under a decree of the Court. In [18] Vishnu Y. 


(1) Marshall, Calc. Rop. 611, 
(3)4B.H.C.R. O.O.J. 43 (78). 


]2 


{' 2 ) 8 B.H.C.R. A.C.J. 31. 
(1) 4 C. 142. 
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Narayan Jaggannath (1) the Court set aside the proceedings of the lower 
Courts made under s. >127 of Act VIII of 1859, on the ground that the 
guardian of the minor defendant had no certificate under Act XX of 1864. 
In the case cited from Marsball’s Reports, the widow was held to have 
been sued in her representative capacity (see I. L. R., 4 Calc.. 146). In 
the present case the plaintiff may be put in possession of the property in 
dispute, and the defendant referred to a suit on his mortgage. He will then 
have an opportunity to show that the mortgage is forged, as alleged by 
him in the plaint. The Judge has not gone into the question of the 
genuineness of that document. 

JUDGMENT. 

Westropp, C.J. — The plaintiff by this suit seeks to recover certain 
immoveable pronerty (a house and piece of land) which had belonged to his 
father Govinda, and now is in the possession of the defendant Jatha Naik. 
The plaintiff alleges that the defendant Jatha Naik forged a mortgage-bond 
(dated 2nd April, 1856) purporting to be executed by Govinda and to mort- 
gage to Jatha Naik the property above mentioned. That defendant 
commenced a suit (No. 374 of 1861) upon the mortgage-bond against 
Govinda in 1861. Previously to any decree being made in that suit, 
Govinda died. Thereupon his widow was substituted as defendant, and 
on the 28th June. 1862, a decree was made against her ex parte, ^ which 
was after her death set aside on the application of Manji, the sister of 
Govinda, upon the ground of want of due service of process upon him and 
his widow. Manji being substituted as defendant in that suit, the Munsif, 
on the 31st January, 1865, made a decree in her favour, which was, how- 
ever, reversed by the District Court, and on the 29th November, 1865, a 
decree was made by it in favour of Jatha Naik, viz., that in default of pay- 
ment, by the defendant, of Rs. 300 and costs, he should recover that 
amount from the mortgaged premises. The Rs. 300 consisted of 
Rs. 258 principal, and Rs. 42 interest. The mortgaged premises were 
sold under that decree to Jatha Naik himself for Rs. 250. The 
certihcate of sale, dated the 18th March, 1871, was headed thus : 

Jatha Naik, son of Lakshmi, plaintiff ; Govinda, son of Naga, de- 
ceased, supplement or (substitute) his sister, Manji, defendant. It then 
proceeded as follows : "The property mentioned [19] below was attached 
and put to auction as the property of the said defendant in execution of 
the decree on appeal obtained against the said defendant by the plaintiff 
Jatha Naik on the 29bh of January, 1865, in the District Court of Kanara.*’ 
After describing the mortgaged premises in detail, it certifies that the 
plaintiff had purchased for Rs. 250 " all the right, title and interest 
which the said defendant had in the said property.” 

The order of the Secretary of State for India in Council, annexing 
Kanara to this Presidency of Bombay, was dated 28th Eebruary, 1862. 
The proclamation of the Governor-General in Council announcing that 
annexation was dated 15th April, 1862, and Bombay Act III of 1863, 
introducing the Bombay Regulations and Acts into North Kanara from 
and after the 16th March, 1862, received the assent of the Governor- 
General on the 25th March, 1863. 

Neither under Madras Reg. V of 1804 (ss. 2, 19, 23), nor under 
Act XX of 1864, was Manji appointed guardian of the person of^ the 
present plaintiff, or administratrix of his estate, nor was she appointed 
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1880 his guardian od litem in the mortgagor’s suit, although throughout it, and 
Auci. 3. until quite recently, he has been a minor. Nor is there any mention 
- — whatever in that suit that Govinda, the mortgagor, left a son surviving 

Apped- him. Ills exisfcouce was ignored by both parties, so far as the proceedings 
LATE and decrees in that suit are concerned : although lie, on the death of his 
Civil father Govinda, was iiis sole heir, and accordingly the equity of ^ redemp- 

' tion in the mortaaged premises then vested in him (the plaintiO;. Tlie 

3 B. 14= widow of Goviuda would have been entitled to maintenance only out of 
5 Ind. Jur. his estate, and Manji (his sister) had not any share or interest whatever 
368. in ifc. The inheritance, therefore, was wholly unrepresented when the 
decree of the District Court of the 21)bh November, IBGd against ^lanji 
and the sale in virtue of it were made. It is impossible to say, in the 
language used in some of the cases which have been cimd, that the in- 
heritance was " substantially represented." In Ishan Chinnier Mitttr 
v. Buksh Alli Soudaffur (1), which has been strongly relied upon for the 
defendant Jatha Naik, it appeared on the plaint in the suit in which the 
sale took place “that Juggomohun fthe iudgmeut-[20]dehtor) had 
given a bond for Rs. 999, which amount ho promised to pay at the 
end of the year, and that he died leaving Ishan Chunder, his minor son, 
as his heir, under the guardiansliip of his mother Shubatra, the widow ’’ of 
, Juggomohun, and the suit was brought against Shubatra, as being in pos- 
session of the estate of Juggomohun (2). In the advertisement of sale, 
although in one column the property to ha sold was described as the estate 
of Shubatra, in another column it was stated to he the rights and interests 
of the debtor (Juggomohun) that were to be sold. So tliat it was evident that 
the widow was only sued in her representative capacity. That case 
differs materially from the present case, inasmucli as in the suit on the 
mortgage by Jatha Naik the existence of the present plainbitY (t-hen a 
minor) was ignored. In Assamathem Nesa Bibi v. Roy Luchmeeput 
Singh (3) the omission of one only of several heirs of a deceased Mahomedan 
mortgagor was by a Full Bench held fatal to a sale in a mortgage suit so far 
as the sale affected that heir. That case is not in contlict with iiopey 
Mohun Thakoor v. Sebun Cower (4), because in the latter, the mort- 
gagor, a Hiudu, having died without a son, the equity of rodL'mption vested 
in the mortgagor’s widow : and slie fully represented it. albeit that her 
power of alienation may he limited (5). How particular the Courts of 
Equity in England are that the mortgagor’s heir should ne before the 
Court, whenever the equity of redemption may be affected, will be seen from 
the cases collected in Vithalda>i Narotamdas Karsanda.'i Kcshavdixs (6). 

Under the above circumstances there must be a new trial to ascertain 
whether or not the [norbgage-hond in the plaint mentioned was executed 
by Govinda, tho father of the phiinbilf, and, if that question he determined 
in tho negative, the plaintiff will ho entitle ! to recover possession of tho 
property, the subject of this suit. But, if that question be determined in 
the aflirmativo, the plaintill cannot recover tlio property without redoom- 
ing tho mortgage by paying tho amount duo upon it, there nob being any 
allegation that the mortgago-dehfc was incurred by Govinda for illegal 
[21] or immoral purposes. For, although by reason of (lovinda’s death 
and the absence of his heir (tho present plaintilT) from the suit of datha 
Naik for sale and foroolosuro, the decree for sale and the sale itself made 

(1) Marshall, Calc. Rop. GH. (-2) l ido S.C. W.R. Special Number, p. 119. 

(8) 4 0. M2 (4) Notes No. G4 ; 2 Morley Dig. 105. 

(5) Soo the cases cited in 8 Ihll.C.R. O C.J. at p. 15G. 

(G) 6 H.H.C.R. O.C.J. 7G. 
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in that suit cannot stand as against the present plaintiff, yet, on the 
hypothesis that the mortgage was executed by Govinda, and not for 
illegal or immoral purposes, it would bind Jibe mortgaged property as 
against Govinda’s son (l) : Girdharilall v. Kanioo Lalc (2). Jatha Naik 
being (on the hypothesis of the due execution of the mortgaee-bjnd) now 
at the least a mortgagee in possession, the nresent plaintiff cannot be 
permitted to recover that property without redeeming the mortgage, and, 
if under such circumstances he had been a defendant in Jatha Naik s suit 
for sale and foreclosure, he (the present plaintiff), could not have averted 
a decree for sale and foreclosure, except by paying oft the mortgage. 

The point of limitation made by the defendant in the Courts below 
was abandoned in this Court. 

We reverse the decree of the District Judge, and remand this cause 
for a new trial by him to ascertain whether the mortgage-bond in the 
plaint mentioned was executed by Govinda, the father of the plaintiff. If 
that question be determined by the District Judge in the negative, he should 
make a decree that the plaintiff do recover the property, the subject of this 
suit, from the defendant with costs of this suit and of both appeals there- 
in. But if the said question be determined by the District Judge in the 

affirmative, he should make a decree that che plaintiff do pay to the 
defendant the sum of Es. 300, together with interest on Rs. 258 from 
the 29th November, 1865, until the date of payment ; such interest is to 
be at the rate prevalent at the date of the said mortgage in the district 
(wherein it was executed) as stipulated in the said mortgage, and such 
rate is to be ascertained by the District Judge; but he, in fixing the total 
amount to be paid in respect of such interest, shall allow credit to the 
plaintiff for the rents and profits received by the defendant from the time 
he was put into possession of the said mortgaged premises (after the sale 
[22] thereof to him in the former suit) in respect thereof, but deducting 
from the said rents and profits all allowances which should be justly made 
to the defendant in respect of land revenue, cess-taxes, repairs and other 
expenses (if any) properly incurred by him in respect of the said mortgaged 
premises during the period of his possession. If the defendant has not 
been in receipt of rents and profits of the said premises, but has been in 
personal occupation thereof, the account of what should be debited to the 
defendant in respect of the said premises should be taken by charging 
him with a fair and reasonable occupation rent in respect thereof during 
the period of such personal occupation. The balance due from the plaint- 
iff to the defendant in respect of the said sum of Rs. 300 and interest, 
after crediting the plaintiff with such rents or profits or occupation rent as 
aforesaid, but deducting such allowances as aforesaid, should be notified by 
the District Judge to the plaintiff or his authorized agent or pleader as 
soon as may be. and the District Judge should make a decree that 
if the plaintiff do nob pay to the defendants such balance and the costs of 
this suit and of both of the appeals therein within four calendar months 
after such notification as aforesaid, the plaintiff shall be for ever barred 
and foreclosed from redeeming the said mortgage or recovering the said 
mortgaged premises or any part thereof, and that the plaintiff do pay bo 
the defendant the costs last aforesaid. 

Decree reversed and case remanded. 


(1) Dig. Bk. I, oh. V, pi. olxvii. 

(‘i) 1 1.A. 321 and see Surai Bunsi v. Sheo Prashad, 6 I, A. 88 (104) per Sir 
J. Colvile. 
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Before Sir Michael Roberts Westropj), Kt., Chief Justice, and 

Mr. Justice Kemhall. 


Vadju {Plaintiff), Appellant v. Vadju AND ANOTHER (Defendants) ^ 

Respondents. - [21sb September, 1880.] 

M(rrtgage—Bed€mptio7i before expiratioii of tivie—Qause of action. 

The general principle as to redemption and foreclosure is that, in the absence 
of any stipulation, express or implied, to the contrary, the right to redeem, and 
the right to foreclose are co-extensive. 

A mortgage deed, dated the 30th April. 1870, stipulated that the mortgagor 
would pay the debt, with interest, within ten years and redeem the mortgaged 
[23] property. In a suit instituted on the 30th July, 1877, for the redemption 
of the property, the mortgagee contended that the time had not expired. 

Beld that the suit was unsustainable, because prematurely instituted, the mere 
use of the word “ within ” nob being a sufficient indication of the intention of tho 
parties that the mortgagor might redeem in a less period than ten years. 

[N.F., 201 P.R. 1889; 137 P.W.R. 1908; F.. 8 A. 95; Rel., 8 Ind. Gas. 707 
(708) ; R., 29 A. 471 (473) = 4 A.L.J. 375 = A.W.N. (1907) 133; 20 B. 677 (684); 
39 C. 628 (830) = 17 C.W.N. 149 = 15 Ind. Cas. 287 ; 16 M. 486 ; 16 C.P.L.R. 60 
(63) ; 18 M.L.J. 235 (238) ; Cons., 10 A. 602 (609) ; 23 M. 33.] 

This was a second appeal from the decision of R. F. Mactier, Judge 
of the District Court of Satara-, reversing the decree of P. S. Banivali, 
First Class Subordinate Judge at the same place. 

The plaintiff brought this suit against (1) Narhar, and (2) Vadju, and 
sought to recover possession of certain land, alleging that he had purchased 
it for Rs. 100 from defendant No, 1 (Narhar) under a deed of purchase, 
dated the 21st February 1876, and that he was obstructed by defendant; 
No. 2 (Vadju) in obtaining possession. The plaintiff also claimed mesne 
profits from the date of purchase until the date of tho institution of the 
suit. The plaint was filed on the 30bh July 1877. 

Defendant No. 1 (Narhar) admitted the sale, and stated that he had 
no objection to give possession of the land to the plaintiff ; that the land 
had been mortgaged to defendant No. 2 who refused to accept payment of 
his mortgage-debt and to re-convey the land. Defendant No. 2 (Vadju), 
among other things, answered that the land had boon mortgaged to him by 
defendant No. 1 for a period of ten years, under a deed (Exhibit No, 11), 
dated the 30bh April, 1870, and that it could not be redeemed before the 
expiration of that time. 

The mortgage-deed stipulated that the mortgagor would pay the mort- 
gage-debt within ten years, and redeem the mortgaged property from the 
mortgagee. 

The Subordinate Judge found the mortgage proved, but held the 
plaintiff entitled to recover the land on payment of the mortgage debt. 
He made a decree accordingly and gave the plaintiff mesne profits against 
Narhar (defendant No, 1). 

In appeal, the District Judge reversed the decree of the first Court on 
the ground that the plaintiff had no right to redeem before the expiration of 
tte time fixed in the mortgage-deed. 

The plaintiff appealed to the High Court. 


• Second Appeal No. 4 of 1880. 
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[24!] Manekshah Jehajtgirshah, for the appellant. — The plaintiff is 
entitled to sue for possession of the land, although ten years from the date 
of the mortgage have not elapsed. He has a right to redeem at any time 

within that period, as stipulated in the said deed, 

G R ZzrZos&ar. for the respondent.— The tiresent case is not an ex- 
caption to the general rule of law. that the right to redeem and the right 
to foreclose are co extensive. The mortgagee would not be permitted to 
sue for a foreclosure of the mortgage before the expiration of ten years. 
No suit therefore, would lie tor redemption before the exoiration of that 

time. 
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JUDGMENT. 

Westropp, C.J. — The general principle as to redemption and fore- 
closure is that, in the absence of any stipulation, express or implied, to tne 
contrary, the right to redeem and the right to foreclose must be regarded 
as co-extensive ; Sakharam v. Vithul Lakha Gouda (l), Lila v. Vasudevvi), 
Brown v.Gole (3), (and sea par Lord Kingsdown in 7 Moores Indian 
Anoaals 355.) It is admitted that, under the mortgage to the secona 
defendant Vadju Raghu, he could not foreclose that mortgage until tne 
exDiration of ten years from its date (the 30bh of April 1870) and we think 
that the mere use of the Marathi word ant," which signifies 
is not a sufficient indication of an intention of the parties that the ordi- 
nary principle should not prevail with respect to the mortgagor, and that 
he might redeem in a less period than tan years. We should expect some 
stronger exnression than that word, if the intention were that the mort- 
gagor’s position was to be more favourable than that of the mortgagee. 
The plaint was filed on the 30bh July 1877. i.e., about two years and nine 
months before the expiration of the ten years. This suiD was, therefore, pre- 
maturely instituted, and is accordingly unsustainable. That being so, the 
decree of the Subordinate Judge was wrong, not only so far as regards the 
defendant Vadju Raghu, but also as regards the defendant NacUar againsr 
whom no mesne profits were recoverable, inasmuch as the plaintiH could 
not redeem until the ten years bad elapsed. [ 25 ] The decree of .he 
District Judge is affirmed. The plaintiff must pay to the defendant Vadju 
Raghu his costs of suit and of both appeals, and to the defendant 
Narhar's son his costs of the second appeal only. The conduct of the 
deceased defendant Narhar himself has been such that his son and heir 
must bear his own costs of the suit and of the regular appeal. 


3ecree affirmed. 



' (1) 2 B.H.C.R.A.O.J. 225. (2) 11 B.H. O. R. 283. (3) 14 Sim. 427- 
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9 B. 23. 

APPELLATE CIVIL. 

Before Sn Miehael Roberts Westropp, Kt„ Chief Justice, a.nd 

Mr. Justice M. Melvill. 


Bhaguji {Original plaintiff). Appellant v. Aniaba and OTHERS 
(.Original Defendants), Respondents* [17th December. 1877.] 

Jiombav Act Vo! mi-Lirnitation Act. IX of 1871, sch. 11. art. i&-Partition suit. 

Plaiotifi, in 1876, 61ed a suit to establish his right to and to recover a fourth 
share of certain properly which he alleged to bo ancestral. He stated his cause 
of action to have accrued on the 17th May 1871, on which day he had been 
dispossessed by an order by the Mamlatdar. made under Bombay Act V of 1864. 
The District Court held that the suit was barred by art. 46, sch. II of the 
Limitation Act IX of 1871. 

Held by the High Court, ou special appeal, that art. 46 did not apply, and 
that the suit was not barred. 

[F,, 5 B. 27 : Appl., 15 B. 299 (305) ; Expl., 26 B. 146 = 3 Bom. L.R. 591.] 

This was a special appeal from the decision of G. Druitb, Assistant 
Judge at Poona, in Appeal No. 232 of 1876. reversing the decree of 
Janardan Ramchandra. Second Class Subordinate Judge ofKhed, 

The plaintiff, Bhaguji, sued to establish his right to and recover 
possession of a fourth share of a house which he alleged to be the ancestral 
property of himself and the defendants. The plaint was filed in the year 
1876. He stated his cause of action to have accrued on the 17th May 
1871, on which day he was disnossessed of the house in dispute by an 
order of the Maralatdar under Bombay Act, V of 1864. 

[26] Defendant No. 1 admitted the plaintiff’s claim. Defendants 2 
and 3 answered that there were three ancestral houses, one of which had 
been occupied by the plaintiff himself; that the defendants were divided in 
interest from him ; that the plaintiff never occupied the house in dispute, 
except once when he entered it by force and was ousted by an order of 
the Mamlatdar, on the complaint of defendant No. 2, and that the suit 
was barred by limitation. 

The Subordinate Judge found that the three houses wore undivided 
ancestral property, and that tlie plaintiff was entitled to a fourth share of 
each. He made a decree accordingly. 

Aniaba (defendant No. 2) appealed. The Assistant Judge held the 
suit barred by limitation under Act IX of 1871, sch. II, art. 46, because it 
was not brought within three years from the date of the Mamlatdar’s 
order, as required by that article. He accordingly dismissed the plaintiff’s 
claim. 

The plaintiff thereupon appealed to the High Court. 

Pandurang Balibhadrn, for the appellant. 

r. V. A tie, for tlio respondents, 

JUDGMENT. 

WesTROPP, G J. — The Court reverses the deoreo of the Assistant 
Judge and remands the cause for re trial on the merits. The Court declares 
that the Mamlatdar’s order of tlie 17th day of May 1871, does not interfere 
with a partition suit, such as the present. The District Court should 
ascertain whether any and what portion of the family property is undivided • 

' Special Appeal Wo, 189 of 1877. 
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(whether the same consists of houses, lands or moveables), and should 
make a fair partition of such undivided property amongst the various co- 
parceners. Costs of suit and both appeals should be disposed of by the 
District Court in such manner as may be just. 

Case re'^nanded. 


5 B. 27. 

[27] APPELLATE CIVIL. 

Before Sir Michael Roberts Westropp, Kt., Chief Justice, and Mr. Justice 

F.D. Melviil. 


Shivram {Original Plaintiff), Appellant v. Narayan and others 
(Original Defendants), Respondents J [25th August, 1880. j 

Limitation Act, IX o/ 1871, sch, IJ, art. ^6— Partition swit-Res judicata-Bomia^/ 

Act, y 0/1864. 

Art. 46 of sob. II of the Limitation Act, IX of 1871, is not applicable to a 
partition suit. 

In 1871, the plaintiff sued to establish his sole right to a portion of a field on 
the ground that it had been allotted to him by partition. The defendant also 
claimed it as his share obtained by partition. The Court rejected the PlamtiS s 
claim, holding that no partition had taken place and that the field was the joint 
property of five co-parceners, including the plaintiff and defendant. In 1878, the 
plaintiff brought a second suit for a partition of the field, including the portion 
for which his former suit had been instituted. 

Held that the present suit for partition was not barred by the previous suit 

which was brought to establish the plaiotiS’s sole eight to the Unds in question. 
Bhaguji Raghuji v. Aniaba (1) followed. 

[Apph, 15 B. 299.] 

This was a second appeal from the decision of E. Hosking, Assistant 
Judge at Nasikin the District ofThana,in appeal No. 273 of 1S78, revers- 
ing the decree of R. D. Paranjape, Second Class Subordinate Judge at 

SinD 

plaintiff, Shivram, sued Narayan and three others to 

possession, by partition, of his fifth share in a field No- 159, situated at the 
village of Gonde in the Taluka of Sinnar. In 1871, the plaintiff sued 
Vithoji (defendant No. 3) in the Mamlatdar’s Court for possession of the 
northern portion of the field in dispute under Bombay Act V of 1864. On 
the 11th August of that year, the Mamlatdar rejected the plaintiff s claim 
and gave possession of the land to defendant No 3. The plaintiff there- 
upon brought a regular suit (No. 1126 of 1871) for possession of the land 
awarded by the Mamlatdar to defendant No. 3, alleging that it had been 
allotted to him by partition. The defendant No. 3 also claimed it as his 
share, obtained by partition. The Court, on the 20th Octobei, 1875, 
rejected the plaintiff’s claim, on the ground that no partition had taken 
place. The [ 28 ] plaintiff, therefore, brought the present suit on the 5th 
February, 1878, for a partition of the field in dispute and for possession oi 

his fifth share therein. . , • r\ t 

Defendants Nos. 1, 2 and A admitted the plaintiff s claim. Defendant 

No. 3 (Vithoji) pleaded, among other things, that the claim was barred 
by the previous suit (No. 1126 of 1871). 

• Second Appeal No. *241 of 1880. 

(1) 5 B. 25. 
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The Subordinate Judge allowed the plaintiff’s claim, holding that 
it was not barred by the former suit. His decree was reversed by the 
Assistant Judge in appeal (I7tb February. 1880b which was preferred 
by Vithoji (defendant No. 3» alone. The Assistant Judge observed: 
"under the Limitation Act of 1871, the plaintiff, after the order passed 
by the Maralatdar, couid only bring a suit to recover possession of 
the land awarded to Vithoji, within three years from the date of the 
order. His first suit having faded, he brought no other till the present 
suit was instituted ; consequently, under the operation of s. 29 of Act 
IX of 1871, plaintiff’s right to the land in Vithoji’s possession is extin- 
guished * * * * Plaintiff’s remedy was to establish his 

right by suit within the time allowed by law, and this be neglected to do. 
Plaintiff having sued for a fifth of the whole field and one-fifth of the 
field not being liable to partition at his suit, the claim must be rejected 
as against all the defendants." 

The plaintiff appealed to the High Court on the 7th June, 1880. 

Panduranq Balibhadra, for the appellant. — The plaintiff was entitled 
to claim partition within twelve years from the date when his cause of 
action arose. The lower Court was wrong in holding his claim barred. 
The Mamlatdar's order does interfere with a partition suit, as ruled in 
Bharjuji Racihiiji V. Aniaba Raqhoha (1). Such order is not conclusive 
evidence of the facts of possession and dispossession, Basapa v. Laksh- 
mapa (2). 

Shantaram Narayan, for respondent (defendant No. 3). 

JUDGMENT. 

Westropp. C.J. — Following the decision in Bhaguji v. Aniaba 
hold that art. 46 of sch. II of Act IX [29] of 1871 is not appli- 
cable to a partition suit. And this Court being requested by the parties 
to decide now whether the decree in suit No 1126 of 1871 brought 
by Shivram (the present plaintiff) constitutes the relief sought in 
the present suit for partition a rts judicata, rules that question in the 
negative, as the suit No. 1126 of 1871 was brought to establish a sole 
right in Shivram to the seven acres of land, the subject of that suit, and 
not for a partition of the family estate at large, including the seven 
acres in question. The decree of the Assistant Judge is accordingly 
reversed and the Subordinate Judge is directed to proceed to make a just 
and equal partition amongst the coparceners of the undivided family of 
which the plaintiff and defendants are members, of the thirty-nine acres of 
land in the plaint mentioned. The parties respectively should boar their 
own costs of the suit and appeals. 

Decree reversed. 


(1)J5 25. (2) 1 B. 624. 

I -1 '1 ^ 4T 

K,. I . bl\ 
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APPELLATE CIVIL. 
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SEP. 13. 


Before Mr. Justice M. Melvill ayid Mr. Justice Kemball. 


Kalyanbhai Dipchand {Appellant) v. Ghanasham L\l 

JadunathjI (Respondent.)'^ [ISth September, 1880.J 

% 

Decree — Execution —Injunction lestraminy execution — Practice —Revival of proceedings 
by representative of decree-holder — Substitution of name of representative on the 
record — Limitation Act ^ XV of 1877, sch. II, arts^ 178-79 — Act IX O} 1871, art. 

167. 


Appel- 

LATE 

Civil. 

5B.29‘. 


J. obtained a decree against the firm of M.R. in 1863, and on the 16th Sep- 
tember 1869, applied for execution by attachment and sale o£ certain immoveable 
property. The property was attached, but the sale was delayed by various 
causes until the 5th February 1876, wnen it was ordered to taka place on the 
18tb March 1877. Meanwhile P. brought a suit against J., and on the Uth 
March 1876, he obtained an injunction restraining j. from proceeding pendente 
lite to the sale of the attached property. J. appealed against the order grant- 
ing the injunction, which, however, was confirmed on the 2Gth June 1878. 
Meanwhile, on the 22nd January 1677, J. had died, and thereupon the pro- 
ceedings in the matter of the injunction as well as in P’s suit were carried on 
by G as his representative. On the 19th January 1830, P’s suit was dismissed 
and with it the injunction of the [30] 14th March 1876, fell to the ground. On 
tbo dth February 1380, G applied to have his name substituted for that of J, in 
the applicacion for execucioa of the 16th September, 1869, and to proceed with 
the case, and on the 19th February 1880, this application was granted, and an 
order made that execution should be procoeled with on J’s application of Sep- 
tember, 1869. K., as representing the firm of M. R., appealed. 

Held that G. was entitled to execution. 

Where an application for execution has been made and granted but the right 

to execute has been subsequently suspended by an injunction or other obst^le, 

the decree-holder may apply for a revival of the proceedings within 
ye<ir 3 from the date on which the right to apply accrues, i.e,, the date on which 
the injunction or other obstacle is removed •- Act. 178 of sch. II of Act XV o 
1877. 

Where a decree-holder, whose right of execution has been thus temporarily 
suspended, dies, his representative has the same rights as he had himself o 
apply for and obtain a revival of the proceedings. 

Where an injunction obtained against the execution of a decree has been dis- 
solved, the time during which it was in force cannot be deducted under s. ID 
of Act XV of 1877 in computing the period of limitation, within yvhich an appli- 
cation for execaiion may be made- Section 15 OTily relates to injunctions w lO 
stay the institution of suits, and the word “suit’* does not include an application 

(s. 3). , / ■ 1 

It was contended in the above case that G. bad no right to apply for a revival 
of proceedings unless his name were substituted on the record as J’s representative 
that as his right to apply for such substitution accrued immediately upon Js 
death which had happened more than three years previously, so much of his 
application of 3rd February 1880, as related to the substitution of names was 
barred by art. 178 of sch. 2 of Act XV of 1877; and that, consequently, 
the other portion of his application which related to execution was necessarily 
inadmissible, inasmuch as it depended upon the substitution of G. sname, w ic 
it was too late to effect. 

Held, that under the circumstances of the case, G.’s right to apply for the 
entry of his name in the place of chat of J, could not be regarded as having 
accrued immediately upon J.’s death. At that time J. s app ica ion 
for execution, being suspended by the injunction, was to all JP^ents and 
purposes non-existent. It could not be revived until the injunction 
moved. During the continuance of the Injunction an application by G- tor the 
entry of his name could not have been entertained by the Oourt, inasmuch as 
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This was an appeal from the order of R. B. Mangesbrao Balvanfc, 

Subordinate Judge, first class, of Surat. 

[31] The facts of the case and tbe arguments on either side are fully 

set forth in the judgment. 

Farran, with him Panduranq Balibhadra, for the appellant, the ori- 
ginal opponent. 

Navahhai Haridas, Government Pleader, for the original applicant. 

JUDGMENT. 

The judgment of the Court was delivered by 

M. Melvill, J, — On the Sod September, 1S63, Jadunathji, father 
of the respondent Ghanashamlalji, obtained a decree for money against 
the firm of Manekchand Rupchand. On the 16th September, 1869, he 
applied for execution of the decree by attachment and sale of certain im- 
moveable property. It is not disputed that this application was made 
within the ueriod allowed by law. The property was attached, but the sale 
was delayed by various causes, which it is not material to consider, until 
the obh February 1876, when the sale was ordered to take place on the 18th 
March following. Meanwhile, Prerachand Roychand brought a suit against 
Jadunathji. the object of which was to restrain Jadunathji from the 
committal of the breach of a contiact, whereby it was alleged that Jadu- 
nathji had covenanted with Premchand not to proceed in execution against 
the particular property which had been attached ; and on the 14th March, 
1876, Premchand obtained an injunction restraining Jadunathji from pro- 
ceeding pendente lite to the sale of the attached property. The order 
granting the injunction was appealed against to the High Court, which, on 
the 26th June, 1878, confirmed the order. Meanwhile, on the 22nd 
January, 1877, Jadunathji had died; and thereupon the proceedings in 
the matter of the injunction, as well as in Premchand’s suit, were carried 
on by the respondent as Jadunathji’s representative. On the 19th January, 
1880, Premchand’s suit was dismissed ; and with it, the injunction of the 
14th March, 1876, fell to the ground. Immediately afterwards, namely, 
on the 3rd February, 1880, the resnondent applied to the Subordinate 
Judge to substitute his name for that of his father in the application of 
1869, and to proceed with the case. The Subordinate Judge refused at 
first to make any order on this application, because he was not satisfied 
that the applicant was [ 32 ] Jadunathji's legal representative; but on a 
similar application being made on the 19th February, the Subordinate 
Judge declared himself satisfied on this point, and, accordingly, ordered 
hat the respondent’s name should ha substituted for that of Jadunathji. 
and that execution should be proceeded with upon Jadunathji’s applica- 
tion of 1869. Kalyanbhai, as representing the firm of Manekchand Rup- 
chand, made an effort to induce the Subordinate Judge to revoke this 
order ; but having failed in this effort, ho has now appealed to this Court. 
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J.'s application for execution was in abejance. and would never be 

all in the event of P. succeeding in his suit ; and even if P. failed . it “’^ht also 

happen tbat J.’s application would not be revived in favour of G., 

he might be J.’s representative at the date of his applicalion, ho might bo dead 

before tbe decision of P ’s suit. 

^ A 243 = AWN. fl883) 8;5 A. 459 (461) ; 5 A. 596 (598); 17 A. 425 = A. W. 
(1895) 8!2 ; 18 A. 482 (496) ; 23 A. 13 (17) 10 B. 108 (111) ; 16 B. 294 (30U : 
20 B. 175 (1781 ; 14 C. 385; 23 C. 397 ; 23 C. 437 ; 26 M. 780= 13 M. J • J- ' 
28 M. 50=14 M.L.J 401 (F. B ) ; 30 M. 209 = 17 M L.J. 194 ; 7 Ind, Gas. 886 

ISh8I ; D.. 7 B 293 (295).] 
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Tha only question which either party has asked us to decide is, 
whether the applications made by the respondent on the 3rd and 19th 
February, 1880, were or were not barred by the law of limitation. The 
fact of an aoplication having been made on the 3rd February is really im- 
material, and we may confine ourselves to the consideration of the appli- 
cation of the 19th February, on which the Subordinate Judge s order for 

further execution was passed. 

The appeal has been argued at great length ; but the grounds on 
which the appeal has been supported and resisted may be very briefly 

stated. 

For the apnellant, it was contended that the only course open to 
Jadunathji’s representative was to make an application for execution in 
the manner prescribed in s. 232 of Act X of 1877 ; that his application 
of the I9ch February. 1880, was not such an application as is contemplated 
in that section ; and that even if it were so. it was barred by art. 179, sch. 

II of Act XV of 1877, inasmuch as it was not made within three years 
from the date of Jadunathji’s application in 1869, which, it is said, was 
the only application answering to the description contained in the said 
art. 179. It was further argued that, even if art. 179 does not apply, yet 
art. 178 certainly applies ; and that under chat article no application could 
be made by Jadunathji's representative, after three years had elapsed 

from the date of Jadunathji’s death. 

For the respondent, it was argued that neither of the arts. 17b 
or 179 apply to the matter; that the application of the 19th February, 
1880, was not a fresh application for execution, but [33] merely an 
application for a substitution of names, and for the revival of Jadunath]! 3 
original application of the 16th September, 1869 ; that, accordingly 
(having regard to the third paragraph of s. 3, Act X of 1877), the rules o 
procedure to be applied are those contained in Act \ III of 1859 , that by 
s. 102 of that Act (which was extended to miscellaneous cases and 
proceedings by s. 38 of Act XXIII of 1861) nothing more was required 
than that an application for the substitution of names should be made 
within what the Court may consider a reasonable time; that the Suboi- 
dinate Judge was right in considering that the respondent’s application was 
made within a reasonable time ; and that, at any rate, whether he was 
right or wrong, there is no appeal against his decision. It was further 
stated that even if art. 179. sch. II, Act XV of 1877, were held appli- 
cable to the case, the respondent was in a position to show that certain 
applications had been made by him in Premchand s suit, and in another 
suit, within three years preceding the 19th February, 1880, and that these 
applications sufihcientlv fulfilled the requirements of the said art. 179. 

We may at once say that we do nob entertain any doubt that if s. 10^ 
of Act VIII of 1859 be applicable to this case, the words within what 
the Court may consider a reasonable time must be held to 
superseded from the 1 sb October. 1877, by the provisions of Act XV oi 1877; 
and that it is by the rules of limitation contained in the last-mentioned 
Act that our decision must be governed. We are also satisfied that we are 
competent to entertain an appeal against the Subordinate Judge s order o 
the 19tb February. 1880; the effect of that order being to authorise pro- 
ceedings in execution in compliance with an application which uf t e 
applicant’s contention be well grounded) could not legally be entertained. 

From the statement which we have made of the previous proceed- 
ings in this matter, it is clear that there has been nothing like laches 
on the part of either Jadunathji or the respondent. Jadunathji during 
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bis lifetime, and the respondent after Jadunatbjis death, did every- 
thing that was possible to obtain the discharge of the injunction obtained 
by Premchand Roychand. So [34] long as that injunction remained m 
force, it was impossible for the respondent to proceed further with the 
execution. As soon as the injunction was dissolved, the respondent made 
his application for further execution. If that application be barred by 
the statute, the statute stands urgently in need of amendment. _ 

The Subordinate Judge, in computing the period of limitation, has 
considered himself authorised by s. 15 of Act XV of 1877 to deduct the 
time of the' continuance of Premchand’s injunction. However reasonable 
it might be that the Legislature should sanction such a deduction, the 
section referred to cannot be held to justify it. The section only relates, 
to those injunctions which stay the institution of suits ; and the 
"suit” does not include an application (s. 3.) We must, therefore, find 
some other means, if possible, to give effect to what we may suppose to 

have been the intention of the Legislature. 

It is manifest that, if art. 179 were held to govern applications such 
as that which we are now considering, the most monstrous injustice would 
ensue. If an injunction like that obtained by Premchand were to remain 
in force for three years (and under our system of successive appeals it 
would frequently do so), the result would be that further execution would 
become impossible. For art 179, like the corresponding provision in 
Act IX of 1871, requires that an application for the execution of a decree 
should be made within three years from the date, not of the last proceed- 
ing (as under s. 20 of Act XIY of 1859), but of the last application : and, 
therefore, if, after the removal of the injunction, the decree-holder were to 
apply for execution, he would be met by the object that more than three 
years had elapsed between the dates of his former and his subsequent 
applications. 

Both the Calcutta and the Allahabad Courts have evaded this difficulty 
by holding, in analogous cases, that an application made by a decree- 
holder. after the removal of an obstacle which has for a time rendered 
execution impossible, is not an application to execute the decree within 
the meaning of Act IX of 1871, sob. II. art. 167 (which corres- 
ponds with Act XV of 1877, soli. II. art. 179), but merely an 
application for the continuation [35] of the former proceedings ; Booboo 
Byaroo v. Sy^id Nazir Hiisein (1), Issurrec Dassee v. Abdul Khalak (2), 
Hurronath Bhnnjo v. Ohuunilall Ghosc (3), Paras Rain v. Gardner (4). 
We think that we should accept and follow those decisions, as we do not 
see any more satisfactory mode of preventing the words of the statute 
from conflicting with what must have been the intention of the Legisla- 
ture. 

The decisions which we have cited, have reference to the provisions 
of Act IX of 1871. It is not clear that under that Act there would be 
any period of limitation provided for an application to revive a previous 
application which had been temporarily suspended. In the case of Booboo 
Pyaroo v. Syud Nazir Husein (1), reported 23 W. R. 183, Markby, J., 
throws out a vague suggestion, that the decree-holder might lose his 
remedy, if he were dilatory or negligent in pursuing it. In the Allahabad 
case the Chief Justice decided that the decree-holder had three years 
from the date on which the obstruction bo execution was finally 


(1) 23 W.R.C.R. 183. 
(3) 4 0, 877. 
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removed, but he did not state on what provisioo of Act IX of 1871 
he relied. The decision of the Chief Justice, however, would he strictly 
in accordance with the provisions of the new Limitatiou Act Article 17b, 
sch II Act XV of 1877, prescribes a period of three years for ad appli- 
cations for which no period of limitation is provided elsewhere ; and the 
time begins to run from the date at which the right to apply accrues. It 
is clear that the right to apply for the revival of proceedings, which have 
been suspended by an injunction or other like cause, accrues, as a ru e, on 
the date on which the injunction or other obstruction is removed 

Under this view, it is certain that if the application of the 19th 
February, 1880, had been made by the original decree- holder Jadunathp, 
no question of limitation could have been raised. This was indeed admit- 
ted in the course of the argument for the appellaot. But it was contended 
that the case is different when the application is made, not by the original 
decree-holder, but by his representative ; and this is the only question 

which ifc remains for us fco consider. , j • j.u;^ 

[36] It is difficult to see why any difference should be drawn m this 

respect between the original decree-holder and his representative. We 
have pointed out the injustice which would result from the application 
of art. 179 to such a case; and this consideration allies as strong y 
to the representative as to the original decree-holder. His only remedy 
when an obstruction has lasted for more than three years, is to apply, as 
the decree-holder would apply, not for fresh execution, but for a revival 
of the original application; and as this is his only remedy ^e “ust 
necessarily hold that it is reserved to him. Ha is, equally with the 

original decree-holder, prevented from making such an 

long as the injunction or other similar obstacle continues ; and, theiefoie. 

his right to apoly cannot accrue until the obstruction is removed. 

But it was contended, in opposition to the view, ^ 

preliminary to the revival of Jadunath]i s application in favour of the 

respondent was the substitution of the respon en s name , , 

Jadunathji on the record ; that it was necessary for the ^esP^dent 

to apply for such substitution, and that, m fact 

of the 19th February, 1880, was in part a prayer for such subst tu^ 

tion; and that, as his right to apply tor such 

immediately upon Jadunathji’s death, which happens m r . 

years previously, so much of his application as re a e ° ® 

of names was barred by art. 178, sob. II, Ac . 

consequently, the other portion of his application, which related o execu 

tion. was necessarily inadmissible, inasmuch as it depended upon the 

substitution of the respondenfs name, whicn it was too 

We do not, however, feel bound to hold that, under the f rpumstances of 

this case, the respondent's right to applv for the entry of 

place of that of the decree-holder accrued immediately upon the de^h ot 

the decree-holder. In the analogous cases dealt with by 

Court to which we have referred {Booboo Pyaroo v. Syud f “Xltita- 

and Issurree^Dassee v. Abdul Khilak (2) ), noapplication or rgvl 

tion of his name could have been made by the represeritative. if L37J 

the decree-holder had died ; for the execution proceedings^ which 
struck off the file, and there would therefore have 

tion was still on the file ; but it was held in complete suspense, so lo.g as 
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the iojuQctiou coctioued io force. For the time being, it was to all 
intents and purposes as if it did not exist. It could not be revived for 
any purpose whatever, until the injunction was removed. If, during the 
continuance of the injunction, the respondent had applied for the entry 
of his name, we conceive that the answer of the Court to his application 
would have been this; that Jadunathji’s application was in abeyance; 
that it might happen that it would never be revived at all, inasmuch as 
Premcbaod might succeed in his suit; that if Premchand failed, it might 
still happen that it would not be revived in favour of the respondent, for, 
even if he were Jadunathji’s representative at the date of his application, 
he might bo dead before the decision of Premchand’s suit; and that for 
these reasons the Court refused to entertain his application, or to make 
any inquiry into his claim to be Jadunathji’s representative, inasmuch 
as such inquiry would certainly be premature, and would possibly turn 
out to he useless. 

For the reasons which we have stated, we are of opinion that the 
respondent’s application of the 196h February, 1880, is governed, not by 
art. 179, but hy art. 178, sch. II, Act XV of 1877 : and that, inasmuch 
as it was made within three years from che date of the removal of the 
injunction, on which date we consider that the right to make the appli- 
cation accrued, the application was not barred by the provisions of the 
said article. 

We, accordingly, confirm the order of the Subordinate Judge with 
costs. 

Decree confirmed. 


5 B. 38 = 5 Ind. Jur. 372. 
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Samallhai Nathdrhai iOritjinal Plaintiff), Appellant v. 
SOMESHVAR, Mangal, AND Harkisan {Respondents).'*' 

[2nd August, 1880.] 


Partnership — tlxmlii Law^ Joint Hindu jamiUj ^Business carried on by one as 

manager — Liability of all as joint owners — Ancestral trade and ordinary partner- 
skip, dijjerence between^ Indian Contract Act IX of 1872. 


J., tho father of the three defendants, established a trading firm in 1965 under 
the name of J. H. Ho and his three sons lived together as a joint Hindu family, 
J. died in 1872 and tho business was continued under the same name by 8 as 
the eldest brother and manager of tho family. Tho youngest of the throo 
brothers was a minor at tho date of his father’s death. Tho plaintifi sued tho 
three brothers to recover money duo on an account signed by S. in tho name of 
the firm. The second defendant contondod that ho had never participated in the 
property of tho business ; that ho had not resided at tho family residonoo for six 

years , that ho could not bo considered a partner of tho firm and, thorofore, was 
not liable to the plaintifi ; 


Held that he could not ropudiato i liability arising out of tho ordinary transac- 
tions of the firm. During his father’s life be was joint owner, and after his 
atber s death be acquiesced in the continuance of the firm under tho same name 

same eoustiiution. Ho had done uo act to 
west himself of his share. Ho had given no notice of repudiation, and made no 
partition, and there was nothing to prevent him from demanding his share of 
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the partnership, or elaiming to share in the profits^ 

nothing to exempt him from the ordinary rule of Hindu law which makes 
every member of a united family liable for debts properly incurred by a manager 
for the benefit of the family. The debt due to the plamtifi for goods supplied 
to the shoo was properly incurred in the course of the ordinary transaction 
of the firm', and presumably, therefore, for the benefit of all the joint owners 

of the firm. 

The rights and liabilities arising out of joint ownership in a trading business 
created through the operation of Hindu law between the members of an undi- 
vided Hindu family cannot be determined by exclusive 

Contract Act (IX of I87‘i^). but must be considered also with regard to the 
general rules of Hindu law which regulates transactions of united families. 

An ancestral trade may descend like other inheritable property upon the 
members of a Hindu undivided family. The partnership so created or surviving 
has many, but not all, of the elements existing m an ordinary partnership ^ or 
example, the death of one of the partners does not dissolve 

as a rule, can one of the pirtners, when severing his connection with the busi 
ness, ask for an account of past profits and losses. 

tF.. 10 Ind. Cas. 978 (979)=4 S.L.R. ^60 <261) ; R., 29 A. 176 <^®;9>=f g 

ilToL. fA M. 

3; a BomX.B 1389 ,1993); 11 Bam. L.R. 255 U65) - 9 Ind. Cas. 173 ; 3 InX an 
999 (1010) = 97 P.R. 1910 = 142 P.W R 1910 = UP.L.R. 1911, D., 25 A. -KB 
(383) ; 28 M. 344 ; 10 Bom L.R. 668 (672, 673).] 
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This was a second appeal against the decision of S. H. Phi vo , 
Judge of the District of Ahmedabad, ameoding the decree ot K. &. 

Madhuvachhram, Subordinate Judge of Kapadvanj. ^ 

[39] The facts of the case, in so far as they are material tor t 

purposes of this report, areas follows : — iqqc 

The plaintiff sued on a balance of account, dated 24th April, lb9b, 
signed by the first defendant Somesbvar in the name of the firm ot Jiv- 
ram Haribhai.” This firm was established about the ^ 

Jivram, the father of the three defeudants. Jivram died la 
the defendants, of whom Someshvar was about 23 years old Mangal if. 
and Harkisan. a minor. Till his death Jivram continued to be the 0 ^“®^ 
of the firm, and on his death the three defendants succeeded him. and up 
to the date of the suit no partition had taken place amongs om. 

family remained, as before, a joint Hindu ^ 

the firm was transacted by Someshvar alone as the el es ro 


manager of the family. 

Someshvar admitted the claim, but urged that the liability lay upon 

the firm, and not upon himself personally. The second and thud defend- 
ants setup a plea of limitation, and contended that they were ^“e 

owners of the firm of " Jivram Haribhai ” solely managed bv Someshvar. 
On all these points the Subordinate Judge ruled m favour of the plaintitl. 

and made a decree accordingly. u 

Mangal alone appealed to the District Judge. 4 -Uq 

never participated in the profits of the firm, that he did no < r^ 
family residence, and could not be considered a partner o ® ^ ’ 

The District Judge held that Mangal was not a Pf 

“ there is no evidence whatsoever that Mangal p^ticipate m 

of the firm, excent the vague statement that the house expenses were 
paidoutof itsassets, butitisin evidence that Mangal ^^^f^Xr h^s 

-absent from Kapatvanj, where the family house is, since ay ^hild 

father’s death ; and there is no evidence that he Indian 

supported at the expense of the firm. Under s. 241 o 
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CoGtracfc Acfc, though Mangal had left the portion due to him as repre- 
sentative of his deceased father, that alone would not make him a 
partner. There is no evidence that Mangal has, hy his conduct, led 
respondent to believe that he is a partner (s. 245), [40] or that he has 
consented to allow himself to be represented as a partner under 
s. 246 of the Indian Contract Act. The Subordinate Judge writes that 
the maintenance of all of them was derived from the business, but 
that is not proved ; on the contrary, the only evidence in the case 
shows that appellant has been absent at Dongarpur almost entirely since 
his father's death, and that he has remi^Aed moneys, which are debited 
to his own private account ; and there is no evidence that be has drawn 
any moneys or received any benefit as partner.” For these reasons the 
District Judge amended the decree o( the Subordinate Judge by absolving 
Mangal from liability. 

Nanahhai Haridas, Government Pleader, for the appellant. 

Shantaram Narayan, for the respondents. 


JUDGMENT. 

The judgment of the Court was delivered by 

M. MfiLViLL, J. — This is not the case of an ordinary partnership 
arising out of contract. Ic is the case of joint ownership in a trading 
business, created through the operation of Hindu law between the members 
of an undivided Hindu family. The rights and liabilities arising out of 
such a relation cannot be determined (as the District Judge has determined 
them) by exclusive reference to the Indian Contract Act, but must be 
considered also with regard to the general rules of Hindu law, which 
regulate the transactions of united families. 

As stated in Ramall v. Lakniickund (1), an ancestral trade may des- 
cend, like other inheritable property, upon the members of a Hindu un- 
divided family. The partnership so created, or surviving, has many, but 
not all, of the elements existing in an ordinary partnership. For example, 
the death of one of the partners does net dissolve the partnership. Nor, 
as a rule, can one of the partners, when severing his connection with the 
business, ask for an account of past profits and losses. 

Whether a Hindu, who becomes entitled by inheritance to a share in 
a trading business, is, ipso facto, and without his own consent, involved in 
all the liabilities of a partner, it is not necessary for us to determine. In 
the present case, we find sulficient reason for holding the respondent 
Mangal liable for the plaintitl's claim. The three rospondonts are 
brothers, and admittedly a [41] united family. The trading business, 
in respect of which the claim has arisen, was started bv Jivram Haribhai, 
father of the respondents. At that time, and down to Jivram’s death, 
Jivram and his sons lived together as a joint family. The presumption 
(which is not rebutted) is that the business was started hy means of joint 
family funds. It, therefore, became the joint property of Jivram and 
his sons. After Jivram’s death, Mangal continued to live with his brother 
for a year; but since tliat time ho has generally been absent from Kapad- 
vanj, where the firm is carried on. The business has boon oontinued in the 
name of Jivram Haribhai, but has boen managed by the eldest brother 
Someshvar only, Mangal having been absent, and the 3rd respondent being 
a minor. We cannot agree with the District Judge that those oiroum- 
stances entitle Mangal to repudiate a liability arising out of the ordinary 


(1) 1 B.H.C.R. Ap. 61, 
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transacbions of the firm. During his father’s lifetime be was joint owner 
of the firm of Jivram Haribhai. After his father’s death he acquiesced in 
the continuance of the firm under the same name, and ostensibly, there- 
fore, with the same constitution. He. has never done any act to divest him- 
self of his share in the business. He has given no notice of repudiation 
and has made no partition with his brothers. He has only been absent 
for six years ; and there would, therefore, be nothing to prevent him from 
demanding his share of the partnership stock, or claiming to share in 
the profits. We can see no reason for exempting him from the ordinary 
rule of Hindu law, w’hich makes every member of a united family liable 
for debts properly incurred by a manager for the benefit of the family. 
The eldest brother Someshvar must be regarded as manager on behalf of 
the family of so much of the family property as is represented by the 
trading business ; and it has never been suggested that the debt due to 
the plaintiff, for goods supplied to the shop, was not properly and neces- 
sarily incurred in the course of the ordinary transactions of the firm, and 
presumably, therefore, for the benefit of all the joint; owners of the firm. 

^or these reasons we reverse the decree of the District Court, and re- 
store that of the Subordinate Judge. Costs of appeal and second appeal 
on respondent Mangal. 

Decree reversed. 
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[42] ORIGINAL CIVIL. 

Before Sir Charles Sargent, Justice. 

The London, Bombay and Mediterranean Bank, 
Limited {Plaintiffs) v. Badke Beebbe and others 

{Defendants).^' [26th November, 1880.] 

JwrisdictioTv—^Cciuse of action — Letters Patent^ IS65, ol. 12 — Compajiy Winding ttp 
Suit on foreign jicdgment — Balance order^Service oh defendant. 

The defendant, who resided outside the jnrisdiction of the High Court, was 
sued at Bombay as a contributory upou a balance order made by the Court of 
Chaocery in lEjogianci in the winding up of the plaintiffs’ bank. It was contend- 
ed on his behalf that no part of the cause of action had arisen within the 
jurisdiction, and that the suit was therefore not maintainable. The plaintifis 
contended that service of the balance order upon the defendant was necessary 
and constituted part of the cause of action, and that such ervice had been 
effected upon the defendant in Bombay, the Court had jurisdiction. 

3eld, that service of the balance order upon the defendant was not necessary, 
and that as no part of the cause of action had arisen within the jurisdiction, the 
suit should be dismissed. 

This was a suit brought by the plaintiffs against the defendants as 
heirs and legal representatives of one Gazee Bhawoodeen, deceased, to 
recover Es. 1,200, the balance of a call of £10 per share alleged to be due in 
respect of certain shares in the plaintiffs’ bank standing in the name of 
the deceased. 

By an order of the High Court of Chancery in England, dated the 
20th July 1866. the plaintiffs’ bank was ordered to be wound up, and by 
a subsequent order liquidators were appointed. On the 28th July 1870, 
the same Court ordered a call of £10 peir share to be made upon the con- 
tributories, and by a balance order made on the 25th January 1871, it was 
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directed that “the contributories of the said bank should, on or before the 
14th September 1871, or jyiflitn/ozir days after seroice of the now statir^ 
order upon them respectively pay to the liquidators the sum set opposite 
their names, together with interest at the rate of £5 per cent, per annum 

until pavment. , . , t i .u i : i. 

The present suit wag based upon the balance order, and the plaint 

alleged that a copy of the said order had been served upon the said Oazee 

Bhawoodeen in Bombay on the 6fcb November 1874. j lu i. 

[43] The defendants pleaded to the jurisdiction, on the ground that 

Cazee Bhawoodeen (the original defendant) was noD dwelling or canning 
on business, or personally working for gam within the local limits of the 
High Court at the time the plaint was filed. This was admitted by the 
plaintiffs ; but it was contended by the plaintiffs that the service of the 
balance order was necessary before the suit could be brought in, and that 
such service was therefore a part of the cause of action arising within the 
jurisdiction, and that leave to sue having been duly obtained under ^ 12 
of the Letters Patent. 1865, the suit was rightly brought in the High 

Court. , , n L « 

Starling and Russell, for the plaiDtiffs.—An oraer of the Court of 

Chancery differs from a decree. Service of the former is necessaiy before 

it can bo enforced : Daniel’s Ch. Pr.. p. 1114. (SARGENT, J.. referred to the 

Land Credit Company of Ireland v. Lord Rermoy (1).] The terms of the 

balance order upon which we sue contemplate service : Adkins v. Bliss (2) 

is not in point. The balance order is in the same form as the call older, and 

is to be similarly construed ; and the call order under the rules of Courts 

38 and 39 (3) could not be enforced without previous service : Daniel’s 

Gh. Pr., p. 903. 

[ 44 ] Farriin and P. ^L Metha, for the defendants. This is a suit 
upon a foreign judgment. There is no doubt that ordinarily in the case 
of such a judgment service is not necessary before filing a suit upon it. 
No averment of such service was contained io the declaration : sea Bullen 
and Leaite’s Precedents; see, also. No. 27 of the form annexed to Civil 
Procedure Code (Act X of 1877) : Roscoe on Evidence. The cause of 
action on a foreign judgment is the implied promise by the defendant to 
pay the amount of the judgment: see Leake on Contracts (ed. 1878), 

p. 128. 


(l) L.H. 6 Ch. Ap. 323. (2) 2 De G. and J. 286. 

(3) Rule 38.— All orders for payment of c^lls, balances, or other nmnies due 
from any contributory or other p-^rson, shall direct the to be paid into 

the Bink of Kngland, to the account of the official liquidator of the oompany. unless 
on account of the smallnei^s of the amount or other cause, it shall, having regard to 
the amount of the security given by the official liquidator, be thought proper to direct 
payment thereof to the oflicial liquidator : rmvided that whore any such order has been 
made directing payment of a speoifio sum into Bank of England, in case it shall be 
thought proper for the purpose of enabling the official liquidator to issue execution or 
take other proceedings to enforce the payment thereof, or for any other reason, an 
order may, either before service of such former order, or after the time thereby fixed (or 
payment, bo made, without notice, for payment of the same sum to the official liquida- 
tor. 

Rule 39. — At the time of the service of any order for payment into the Bank of 
England the officiil liquidator shall give to the party served a notice, to the purport or 
the efieot sot forth in Form No, 40 in the third schedule hereto, for the purpose of inform- 
ing him how the payment is to bo made ; and before the time fixed for such payment, 
official liquidator shall furnish the oashior of the Bank of England with a ooctifioate, to 
the purport or efieot set forth in Form No, 41 in the third schedule hereto, to bo signed 
by such cashier, and delivered to the party paying in the money therein mentioned. [See 
Buckley on Companies (3td ed.), pp. 486-86.] 
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We rely, also, on the decision by Marriott, J., in the Londoyi, Bom- 
hatj and Mediterranean Bank v. Wamanrao Ramachandra (l), where it 
was held that service of the balance order is no part of the cause of 

action. 


JUDGMENT. 

Sargent, J. — This action is brought upon a balance order made in 
the winding up of the plaintiffs* bank by the Court of Chancery in 
England. 

The case of the Land Credit Company of Ireland v. Lord Fermoy (2) 
is an authority that service of a decree or order of the Courts of Chancery 
is not requisite as a preliminary to its execution except in proceedings 
founded on the old process of contempt ; but it was contended that the 
words of the balance order which called upon the defendants to pay on 
or before the 14th September 1871 or within four days after service of 
the order ” made it obligatory upon the plaintiffs to effect such service. I 
think, however, that the case of Adkins v. Bliss (3) is conclusive that these 
words do not impose any such obligation. 

Lastly it was argued that, having regard to its own rules in similar 
cases, this Court would not treat the order as constituting a cause of ac- 
tion until it had been served. No doubt rule No. 34 requires that orders 
for calls should be served (4), but there is no [45j similar provision with 
regard to any other orders of the Court. Moreover there is a note to 
call order issued in the present case informing the contributories that 
unless the sums demanded should be paid by a certain day, an application 
would be made to Che Court. This order gave all necessary information 
as to the nature and amount of the claim made by the plaintiffs and the 
steps which they were prepared to take in order to enforce their claim. 

Upon the whole I am of opinion thac service of the balance order 
upon the defendants in this case was not necessary, and, therefore, was 
no part of the plaintiff's cause of action. No part, therefore, of the cause 
of action having arisen within the jurisdiction of this Court, the suit 
must be dismissed with costs. 

Suit dismissed. 

Attorneys for plaintiff : Messrs. Tobin and Boughton. 

Attorney for defendants : Mr. Khanderav Moroji. 


(1) Suit 149 of 1876 decided on 1st May 1880, Not reported. 

(2) L.R. 5 Ch. Ap. 323. (3) 2 De G. and J. 286. 

(4) Rule 34, — When any order for a call has been made, a copy thereof shall be 
forthwith served upon each of the contributories included in such call, together with a 
notice from the official liquidator specifying the amount or balance due from such con- 
tributory (having regard lo the provisions of the said Act) in respect of such call ; but 
such order need not be advertised unless, for any special reason, the Judge shall so 
diieot. [See Buckley on Companies (3rd ed.), p* 484.] 
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ORIGINAL CIVIL. 

Before Sir Charles Sargent.^ J^istice, and Mr. Justice M, Melodl 


MITHIHAI {riaintun V. Lim.ti Nowro.ti Banaji and others 

(DcfewUnts)- Harrivullui’.hdas Calliandas {Orif/tnai 

Dofendant), Appellant v. Ardasar Fram.ti Moos Receiver and 

Rcspondeni)r [3rd December, 1880.1 

Prartice—Avveal—Order refusing to remove a Receiver^CiVil procedure Code— Act X 

of 1877. ss. 2, 2‘U. 503, 540, 538— ici X.\ III of 1861, s. H. 

Bv a decree in an administration suit. .A. was appointed Receiver “ to manage 
the 'estate.” A. died, and by a subsequent order B. was appointed Reviver. 
One of the defendants in the suit applied to have B. removed from the office of 
Receiver on the ground of his alleged rni-maDagoment of the estate. Ihe 

application was refused. 

Beld that the order of refusal was appealable, whether the former Code or the 
present Code of Civil Procedure was deemed to be applicable, being an order 
made in respect of a question arising between the parties to a suit relating to 

the execution of the decree. 

[R., 14 C.L.J. 489 (492) = 12 Ind. Cas. 745 : 17 Ind. Cas. 583 = (1912) M.W.N. 1203.3 


Appeal against an order of Bayley, J , dated the 8th October. 1880, 
refusing an application made by the appellant for the removal of the 

respondent from the oflice of Receiver in the suit. 

[ 46 ] This was an administration suit filed by one Mithibai against 
Limji Nowroji Banaji and others, v^horein the plaintiff prayed for the usual 
relief. The appellant was subsequently made a defendant, being the 
assignee of the nroperty of one of the original defendants. The case 
came on for hearing on the 24th February 1872, and on that day a decree 
was made referring the suit to the Commissioner to take the necessary 
accounts. By that decree Mr. H. Gamble was “appointed sole Receiver 
without giving security to manage the said estate.” 

On Mr. Gamble’s death the respondent, *Ardasar Framji Moos. was. by 
order of Court, dated 25th June 1877, appointed Receiver. In September, 
1880. amotion was made to the Court, on behalf of the defendant (appel- 
Iant;*Harrivullubhdas Calliandas, foran order that Ardasar Framji Moos 
might be removed from the office of the Receiver and that some lit and 
proper person might be appointed to act as Receiver in his stead. This 
motion was refused on the 8th October, 1880, and Ilarrivullubhdas 
Calliandas, thereupon, tiled an appeal against the order of refusal. 

By agreement of the narties the case now oame on for argument of 
a preliminary point, viz., whether the order of the 8th October, 1880, 
refusing to remove the Receiver, was appealable. 

Latham and Inverarity, for appellant. — We contend that an appeal 
lies, whether the order be regarded as made under the former Code of 
Civil Procedure (Act VIII of 1859) or under the new Code (Act X of 1877). 
In order to ascertain which Code applies, iu is necessary to construe the 
word “ proceedings ” in the last clause of s. 3 of the Civil Procedure Code 
(Act X of 1877). If it is interpreted as referring in the aggregate to the 
various steps taken in a suit subsequently to decree, then this question 
will be governed by the old Code, inasmuch as the inciuiry and taking of 
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accounts in the course of which tbe present matter has arise^^ 
but if each sLp in this course of inquiry and taking of account is he^^ ORIGIN Ali 
Lotion, then the point for determination must be decided under the new Civil. 

Code, A governed by the former Code, this order is 

annealable (1st) under s. 11 of Act XXIII of 1861. This is a question 
relating to the execution of the decree by which the Receiver was 
appointed. He was appointed to manage the estate and the 
for his removal was based on his alleged mismanagemeni! (2nd) This 

order is expressly appealable under ss. 92,93 9^' S order 

TfhhAcaseis governed by the new Code, Act X of lb//, this oraer 

is also appealable under ss. 2, 244. and 540, the latter of which refers to 
questions relating to execution of decrees. By s. 2 orders made under 
s 244 are decrees and from all decrees an appeal lies unaer s. o4C. 

Agaffi Lder sg. 503 and 588 of the new Code, such an order as the 
presenf Ts expressly made appealable. There are three closes of 

SL 'f,' oTdLs ‘rVrre??o Jd" (1) and (4). In th| class there is 

?o appeal ifthe order is refused. Second -When the order is an order 

of refusal, e.g., the orders referred to in els (20) andj2^^^ I^^ ^^1.^^ 

there is no appeal if the application be gran e . or refusing an 

an anneal is given whether the order made is one grancing or refusing an 

llS£>n, H osiers under cl. (24). The present order comes 

^'The^AdLci^lGeneral (Hon. J. Marriott) and J’arran for the respond^ 

ents.-Lttion 588 does not give an appeal from - - "^ion 

appoint a Receiver. Such an order is not one made under . ■ 

492 Hives the Court express power to refuse an iD]unction, therefore, 
tfoXr rSusrng an ioLnetion is - order made -f - 

find decrees, as is shown by the otner sections of the chapter, and tnere 
has been no final decree in this suit. Hocree The decree 

This is not a matter arismg m ex^^^^^^^ was appointed 

X A.y P—8. tip. wopld 

be taken under that order, and not under the decree. 


JUDGMENT. 

Sr aS.' ihSibp if Jraepit „ui. 

Her. thp E.o»™r .ppoicted by tbe dperee to 

7r rr i‘d‘rpt;.‘r— b.— ^ t sj: .b^b» 

to. ..Uto i-W Ptopedy -Xf 

‘dtc^ri;U““.s by Mr. G.«bie „d po^. by to. 

respondent ; but we think that the subsequent 
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respondent was appointed Receiver must be regarded as inoorporated into 
the decree in substitution of that part of it by which Mr. Gamble was 
originally appointed. 

We are of opinion, therefore, that this order is appelable under either 
Code of Civil Procedure, the question between appellant and the respond- 
ent being a question between parties to the suit relating to the eieoution 
of the decree. 

Attorneys for the appellant. — Messrs. Craigie, Lynch and Oioen, 

Attorneys for the respondent.— Messrs. Tobin and Roughton. 


S B.48 {P.C.)=7 l.A. 181 = 4 Sap P.C.J. 173 = 3 Sath. P.C.J. 778 = 3 Shome 

L.R, 217 = 4 Ind.Jur. 472=7 C.L.R. 320. 

PRIVY COUNCIL. 

Present ; 

Sir J. W. Golvile, Sir B. Peacock, Sir. M. E. Smith, and 

Sir R. Collier. 

{.On appeal from the High Court, Bo 7 nbay.] 


Lakshman Dada Naik (Original Ref endani) , Appellant v . 
Ramchandra Dada Naik (Original Plaintiff), Respondent. 

[6ch, 7th and 11th May, 1880.] 

^ co.parcencr of /iis undivided share of 

Country, having two sons undivided from 
him, died in 1871 leaving a will disposing of ancestral estate substantially in 
favour of hi 0 second son excluding the elder who claimed his share in this [491 
suit. In 1861. a suit brought by this elder son against his father and brother to 
obtain a declaration of his right to a partition of the ancestral estate was dis- 
missed on the ground that he had no right in his father’s lifetime to compel a 
partition of moveables; and thatas to the immoveable, the claim failed because 
they were situated beyond the jurisdiction of the Court. 

Beld, first that the suit was not barred under Act VIII of 1859 s 2 • the nro- 

not having amounted to an adiudioatiou betwel the broth^rs 

as to their rights in the estate arising on their father’s death. 

Limitation Act XIV of 

fiff A j immoveables ; setting aside the fact that the plain- 

hfr.i??r^A P°s3®s3ion of ono of the houses of the family which had 

been treated by the father as continuing to be part of the joint property the de- 

oUre^D^rt^tfnn ^he immoveablos in the absence of jurisLtion to de- 

of Tot X V 0 ^ provisions 

ot Act AI V of 1859, 8. 14. As to the moveables ; assuming that they could on 

noDavmflnThii*^'^^^*°°.J be treated as distinct from the moveable^ and that 
no payment had been made within twelve years before this suit by the ancestral 

banking firni to the plamtifi, the adjudioation of 18GI, whether in law correct 

*^ssort his rights in the mov- 
dblsb until his father s death. The defendant in this suit, who had taken the 

nlnff of '*' “0*^ suspend the run- 

if efronoo“r^*°“ the ground that his brothers might have appealed from it, 

opfneKL“doath^“ on»y 

Thirdly; it having boon contondod that, as a father and his sons weredurin^ 

rsrrrriv:r.”^„rrw““.^ 
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Held that under the Mitakshara law. as reseived in Bombay, the father could 
not dispose of his one-third share by will. 

Thedoctrineof the alienability by a 00- parcener of his undivided share, without 

the consent of his co-sharers, should not be extended, in the above manner, be- 
yond decided oases. The Bombay Court had ruled that a co-parcener could not, 
without his co-sharer’s consent, either give or devise his share, and tl^t the 
alienation must be for value. The Madras Court had ruled that although a co- 
parcener could alienate his share by gift, that right was itself founded on the 
riffht to partition, and died with the oo-paroener, the title of the other co-sharers 


1880 
may 11. 


Privy 

Council. 


5 B. 48 

IP C i = 

vesting in them by survivorship at the moment of his death. Without a decision ,y ^81 ^ 
as to which of these conflicting views, in regard to alienation by gift, was correct, p ^ 

the principles upon which the Madras Court had decided against the power ot « 

alienation by will were held to be sound and sufficient to support that decision. 


[R., 6 A.L.J. 263 (299, 301) ; 15 Bom. L.R. 266 (274) = 19 Ind. Gas. 558 ; 5 Ind. Cas. 
752 = 6 N.L.R. 46 ; 8 Ind. Gas. 512(516) = 21 M L.J. 21 (28) — 9 M.L.T. 3; 19 M. 
L.J. 62 = 5 M.L.T. 140 = 4 Ind. Cas. 1104.] 

Appeal from a decree of the High Court of Bombay (2nd August 
1876) confirming, as to the questions raised in these [50] proceedings, a 
decree of the Subordinate Judge of Belgaum (8ch January 1875). 

This suit was brought by the respondent in October 1872, against 
the appellant, who was bis brother, both being sons of Dada Naik. a 
Hindu resident in the Southern Maratha Country, with^ whom, until his 
-death in July 1872, the brothers were an undivided family. A third son, 
Keshev Dada Naik, had become separate from them in 1868, having 
received his share of the ancestral estate. This consisted mainly of a 
banking business carried on by the family at Beigaum and in Bombay , 
and also partly of houses at Belgaum and at Shahapur in the territories 

of the Sangli State. 

This claim was made on the ground that, although the above property 
had been derived from ancestral money, the second son, Lakshman Dada 
Naik, had. under his father’s will, virtually obtained the whole of it to the 

exclusion of the elder son, the plaintiff. 

The questions which arose on this appeal were ^ 

First — Whether this suit, in consequence of a prior suit having been 

decided in 1861, was not barred under s. 2, Act VIII of 1859, the Code 
Civil Procedure, as res judicata. Secondly , — Whether it was not barred 
under Act XIV of 1859, s. 1, cl. 13, by limitation ; the plaintiff, as was 
alleged, not having sued within twelve years from the date of the death of 
the person from whom the joint property descended, or from the date of 

the last payment to him out of the joint estate. ^ 

The prior suit referred to was instituted in the Supreme Court in 
March 1861, by Ramchandra Dada Naik. against his father and his two 
brothers, for a declaration of his right in, and for partition of, the joint 
•estate. A demurrer, on the part of the father, was allowed, and the suit 
was dismissed, with costs, in August 1861 : see Hamchandra Dada N(uk 
V. Dada Mahadev Naik and othersil). The ground of the decision in that 
case was that a son could not, during his father’s lifetime, compel a petition 
■of ancestral moveables ; and that the immoveables were, if partible, beyond 

the jurisdiction of the Court. 

[ 51 ] The following particulars relate to the will : 

On the 8th December 1861, Dada Naik executed what purported to 
be an absolute deed of gift of all his property to his. two sgns, Lakshman 
Dada Naik and KeshavDada Naik, subject to certain provisions for the 
maintenance, marriage and family ceremonies of the younger members o 


173 = 3 
Suth. P.O.J. 

778 = 3 
Shome L.R. 
217=4 
Ind. Jar. 

472=7 

C.L.R.320. 


(1) 1 B. H. O. K, App. Ixxvi. 
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the family. The document recited that Eamchandra, this respondent 

had been misconductiog himself towards his father for years and that ho 

bad already received more than his share in money, ornaments and clothes. 

t directed that a sum of Ks. 500 should be given to him after Dada 
Naik s death. 

November 1868, a deed of release was executed bv 
Keshav Dada Naik to his father and to his brother Lakshman, by which 

he accepted the sum of Rs. 45.000 in full satisfaction of his claims upon 
the family property. ^ 

On the 30th October 1871. Dada Naik made the will which caused 
the present litigation. In it he referred to the deed of gift of 18(jl which 
he said, he had afterwards revoked, and also to the partition in favour of 
Dad® Naik. He stated that Eamchandra had received from him 
p operty to the value of Es. 40,000. exclusive of Es. 45,000 paid by the 
testator to compromise certain actions, arising out of the family disputes 
against the Cantonment Magistrate of Belgaum. ’ 

in 500. and a house at Shahapur 

Se vS; oven's 159 flS he stated to be of 
Naik Irbiecftn cd appellant. Lakshman Dada 
charities provisions for marriages, family ceremonies, and 

In July, 1872, Dada Naik died, and in October of the same year the 

?um“ore haToTthelow'' '• one-half of the house at Bel- 

fu° ^ -.1 ^ ®**''®*^ ornaments of the family and one- 

to the plaintiff such a sum as wouH wiih favour, awarding 

sSSH 5Ss - -r 1 ~ ‘s: 

lower Court had based bu^ rev^iTn "^ 1 ““ ‘he 

that instead of awarding a' fixed sum^nf being of opinion 

V. BanKlm^m^Dafa Wa/i 'fn Lakshman Dada Naik 

..bi.=l of fh, ; '’1“” »' ‘Jo •.'•borkioson Ih. 

and concludes thus : “From the above ^anfh several co-sharers, 

elusion that it was not within the cower f!f * wa come to the oon- 
ba regarded in the light of a gift or a partitbif 'yh®‘h9r his act 

virtually to disinherit the o ™ ^eS^musV^^^^ '°i son, and 
wholly inoperative.” * therefore, be set aside as 

Leilh, Q. C.. and R. V. Doync. for the appellant. 

Q. C., and J. D. Mayiie, for the raspondont. 


(1) 1 B. 561. 
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For the appellant it was argued, in reference to s. 2, Act VIII of 
1859, that the result of the decision of 1861 might be construed to be that 
the father was entitled to the moveable estate absolutely: and if that 
was the decision, the cause of action as to the moveable estate, which 
wag the bulk of the claim, had been" heard and determined.” As to 
Act XIV of 1859, s. 1, cl. 13, it was contended that a state of 
things had been shown to exist to which the rule declared in 
Jivala Biiksh v. Dharum Singh (1) was applicable, viz., that the 
possession of one member of the joint family could not be taken to be that 
of another, whore that other had been plainly excluded. For fourteen 
[53] years before this suit, during which period the plaintiff had been 
practically separate, no payment on account of his share in the banking 
business had been made to him and he had resided apart, though one of 
the family houses was relinquished to him. Reference was made to the 
observations on the difficulty of applying this section in the case of an 
undivided family in the judgment in Goviudcin Pilldi v. ChidciiubciTd 
Pillai (2). 

If the suit was not barred, effect might be given to the will as a 
disposition of the father s share. The right to make such a disposition by 
will as had been made followed, as a logical consequence, upon the state 
•of the law regarding alienations by way of gift on the part of co-sharers 
in joint family estate. It followed from the decisions under the Mitak- 
shara ; amongst others, from that of the Madras High Court, to the effect 
that a son " has as co- parcener a present proprietary interest in the ances- 
tral property to the extent of his proper share, but beyond that he has vested 
in him, no legal interest whatever, whilst his father is alive *. J. Raycich- 
arlu V. J, V* Yenhataramaniah (3) ; also were cited Yira^vanfii Gtamini v. 
Ayyasavii Gramini (4), Palanivelappa Kcbundan v.Mannaru NdiJcan (5), 
Narottam Jagjivanv. Narandas Harikisandas. (6) In the latter case, the 
proDosition, in support whereof the Bombay Court had cited Yallinaydgavi 
Piliai V. Pachche (7) was stated, viz., that in Madras the testamentary 
power had been held to be co-extensive with the right of alienation iiitev 
vivos. This had not been admitted to be so in O. Goroova Butten v. C. 
Narainsatomy (8), but it followed as a necessary step after what had been 
decided. 
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For the resDondent it was contended that the decision of 1861, not 
relating to rights identical with those now in dispute, could not bar this 
suit. Nor had limitation run against the plaintiff who had continued to 
be a member of the joint family, and in whose favour the time occupied 
in the former proceedings should bo allowed. On the question of his 
continuance in the joint family was cited Bunjeet Singh v. Kooer Gujraj 
Singh (9). 

[54] On the question whether effect could be given to the will as a 
devise of the father’s one-third share were cited Villa Butten v. Yainen- 
amma (10), snecial reference being made to the words in the judgment, at 
the moment of death the right of survivorship,^ is in conflict^ with the 
right by devise ; then the title by survivorship, being the prior title, takes 
precedence to the exclusion of that by devise also 0. Goroova Butten v. 
l^arainsawmy Batten f8). 


(1) 10 M.I. A. 511. 

U) IM. fi:. C. R.471. 
(7) 1 M. H. 0. R. 326. 
(10) 8 M.H.O.R. 6. 


(3)4M. H. C. R. 60. 
(6)3 B.H. C. R. A.J. 6. 
(9) 1 I. A. 9. 


(2) 3 M. H. C, R. 99. 
(5)2M. H. C. R 416. 
(8) 8 M. H. C. R. 13. 
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Reference was made to the opinion of Mr. Golebrooke (1) on the 
case of Eamasaivmtf v. Sosha Ghella (2). and to the distinction in the 
degrees of restriction maintained by the Courts of Bengal, Madras and 
Bombay, respectively, upon alienation by a co-pareener. To show that the 
Madras Court, and a the Bombay Court, maintained principles. 

according to which there must necessarily exist a distinction between the 

right to devise, and the permitted alienations inter vivos wore cited Tara- 

chand v EeehamAp Gangabai v. Bavianna (4). Vasiidev Bhat v. 

ygankatcshSambkaviB), Udaram Sitaramv. BamuPandun (6), Vankata’ 
patny v.Lutchmce (7). 

Befwence was made on both sides to Mitakshara, c. 1, ss. 1, 3, 6 • 

Bysakh V. Srimati Jaqatioonderi 

ProsidS^inihUlf^^^ Kooerv.Sheo 

JUDGMENT. 

Sir J. W CoLyiLE delivered their Lordships' judgment 

est son f respondent, the eld- 

DadrkTph r Naik, who died on the 13th July 1872. 

sons ouToT f35] Ilurba. and seven ^and 

sons, foui of whom were sons of predeceased sons, and three namely the 

Nafk “‘^All’thes'‘''''®^'‘‘“‘ “ younger son, Keshav, were the’sons of Dada 

Snt and Narayan Naik, constituted a 

joint and undivided Hindu family, of which Dada Naik his eldest hm. 

By virtue therefore incapacitated, became the manager, 

ollhe,„,.6 .„d ».divia.d toil, with ,vhioh th.i, Lord°^ h“e“ 

South™ ShTcotorT’' d*'’, i» “>• 

ried on nartll th«l » ’m ancestral business which was car- 

been manayed h Partly in a koti at Bombay, which appears to have 

arosertX\S ^^^8' 8^o"^issensions 

to take a larger ^LreTAhT^ u'® ^®''“®‘' °'”''“'og a right 

was disposed to allow h m ““^“"Sement of the business than his father 

his two yrnger son! Lft t^e f 9 ““<1 
there : and afterwards fh * ^ house, the respondent remaining 

•be toii,^„tr»rA';r s: ■ ““ 

instituted a suit^in the^late 9 ^laroh 1861, the respondent 

and brothers pravine for n 0 ^ Bounhay against his father 

partition of, the ancestral nro^ immediate 

on the 13th August 18G1 ^ ’® ’®*' ^omurred to tlie bill, and 

(2! 2Cge (N?aed“T82^“74’‘"' *>.■ 1 M. H.O.K.. at p7m, 

D 3 B H.C.R. A,O.J. 66 (6) in R w n ,on ^ M H.C.R. 50. 

/ml A 21®- W 8 B.H.O.R. 76. 

(10) 4 I. A. 247 = 3 0. 198 (0) 12 M. I. A. 133. 

(11) 61 A. 88 = 5 0. 148. 
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In 1868. Keahv Naik, the youngest son, formally separated himself 
from the joint family, taking Es. 45.000 odd as his share in the ]Oint 
estate, or the balance of it. The deed of release executed by him on the 
16th November of that year, is on the record, and it may be observed 
that it treats the old family house at Shahapur as still part of the ]Oiat 

^ * I t to 

[56] The father afterwards made a will, dated the 30th October 1871, 
whereby, after giving his account of what had taken place in the family, 
he treated his eldest son, the respondent, as having received already more 
than his share of the estate, gave him only the house at Sbahapur and 

Es. 500, and gave all the rest of the property to his second son. tbe 

appellant. He died, as has been before stated, in July l«f^. _ 

In the following October, the respondent brought this suit agamst 
his brother, the appellant. By it he claims to be entitled to one- half of 
the joint business and estate as it stood at the death of his father. Various 
defences were set up by the appellant, and the issues, as finally settled, 

“1 Whether the suit is barred by s. 2, Act VIII of 18o9, that 
is. whether the decision of the Supreme Court on the demurrer amount- 
edtorcs jndioata. “ 2. Whether the suit is barred by s 1. 

Act XIV of 1859, ” that is. whether it was barred by limitation imder 

that statute. “3. Whether the property 
Naik’s ancestral or self-acquired property. 4. If 

more than what he was entitled to for his Shat 

sum is the plaintiff entitled under it ? 6. Whether the property le^by the 
deceased Dada Naik is correctly estimated ? 7. Whether P'amtiff is res^ 

tricted in getting his share on any other ground, as alleged by • 

It was admitted at the bar that the findings of the Courts as to the 
3ra, 4th, 5th, 6th, and 7th of these issues cannot now be questioned, it 
must, therefore, be taken that the property in question was ancestral, that 
the respondent, the plaintiff, has not received his full share of it , t^bat the 
factum of the will has been established: and that there is nothing but the 
will and tbe two pleas in bar, the first and second issues, to defeat the 

plaintiff’s claim. Again, as to the will, it is now “o°«0^d ? liL ^ 

the Mitakshara law, as received in Bombay, by which t_i8 family is 

governed, a father cannot, by will, make an °! 

ancestral property, whether moveable or immoveable ,.57] between h s 

sons. It has, however, been contended that, inasmuch as under the 

Mitakshara law a father and his sons are during his life 
in family estate, and that as it has now been decided by the Courts in the 
south and west of India that one co parcener may, by act tnter utws, make 
an alienation of his share which is binding on the others, it f^^ that 
he may dispose of his share by will. The rf ult of h.s 

will be afterwards considered, is, if it is well founde > ° ^ 

perty to ha divided between the brothers to two-thirds of the joint property 

as it stood at the death of the father. ' The pleas in bar go, oi course, to 

^^ow! S™' the first of these pleas, their Lordships have already 
intimated that it cannot be supported. It ^es! 

pondent could obtain no relief on his then bill, inasmuch he had no 
right to compel his father in his lifetime to make a partition of moveable, 
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though it might, be ancestral, property ; and that the Supreme Court had 
no power to make a partition of the immoveable property which was beyond 
the limit of its territorial jurisdiction. There is nothing, in tbeir Lord- 
ships* opinion, which amounts to an adjudication between the brothers as 
to their rights in the joint ancestral estate on their father’s death. 

The plea of limitation is founded on the 13th clause of s. 1 of Act 
XIV of 1859, which is as follows : — 

^ To suits to enforce the right to share in any property, moveable or 
immoveable, on the ground that it is joint family property, and to suits for 
■ the recovery of maintenance, where the right bo receive such maintenance 
18 a charge on the inheritance of any estate, the period of 12 years from the 
death of the persons from whom the property alleged to be joint is said 
to have descended or on whose estate the maintenance is alleged to be a 
charge or from the date of the last payment to the plaintiff, or any person 
through whom he claims, by the person in possession or management of 
such property or estate on account of such alleged share, or on account 
01 such maintenance, as the case mav be.” 

[58] In considering the application of this enactment to the present 
suit, we may leave out all that relates to suits “ for recovorv of mainten- 
ance, and treat it as confined to a suit “ to enforce the right to share in 
any Property, moveable or immoveable, on the ground that it is joint family 
property The section gives two periods from which the twelve years may 
be calculated ; one is the death of the persons from whom the property 
allegea to be joint is said to have descended,” and the other is " the 
date of the last payment to the plaintiff, or any parson through whom he 

estate’’' ^ person in the possession or management of such property or 

It is contended that, in this case, which is governed bv the Mitakshara 
law the person on whose death the property which is alleged to be joint 

u® which case, of 

course, there would be no ground at all for the application of the Statute 

of Limitation^, but the grandfather, on whose death the father and 

ms sons all became co-parceners in the property. It is possible, indeed. 

that on this construction it might be necessary to go back one or 

rnore generations beyond the grandfather in order to ascertain from whom 

thaMhn descended, but for the present purpose it mav be assumed 
that the property descended from the grand-father as the first acquirer 

Mr Lordships agree with many of the observations made by 

£a Collet in GooMan Pillai v. Cliidam- 

fn The cle of « I t ^ though such difficulty would not exist 

are n^i- ^ ^ governed by the law of Lower Bengal. They 

are not prepared however, to affirm that in this particular case the 

It “> "“-"O” '’bo- «■« P“ pVrty 

Am Tk. ^ I ■ " ''*™ aeiosnaMi'' „ilbio tb« mo.oin, of tbe 

.. . .0 p”,Z 'Ll"”- ‘i-o 'isa* o' «.• P'.S 

bB UlTo af r,h. ; ■ Of's'"*' Paare ia the joiol ostal., 
eatitled on the fatblfr’^ d to [89] which be became 

oasis, bo fai as the father s interest is oonoerned, 


(1) 3M. H. C. R.99. 
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the succession opened only on the father’s death. Nor is it altogether 
clear upon the authorities how far the principle of inheritance as 
well as that of survivorship applies to such a succession by sons to 
their father. It may be observed, too, that this construction would 
receive some support from the arguments addressed to their Lordships 
upon the effect to be given to the will which proceeded upon the father s 
right of disposition over his undivided share. Their Lordships, however, 
do not think it necessary to decide, and do not decide, the question of 

limitation upon this construction of the clause in question. 

Again, their Lordships think there is considerable force in the argu- 
ment with the learned counsel for the respondent have founded on the 
possession by the respondent since 1858 of the family house at Sha apur. 
How do the facts on'this part of the case stand ? The respondent was, 
unquestionably, a member of the joint family, with the full rights 
of a co-parcener, up to 1858. There is no suggestion of a formal partition 
between him on the one side and his father and brother on the other. 
He has, ever since 1858, been in possession of the bouse at Shahapur, 
which has, nevertheless, been treated on the occasion of the family arrange- 
ment which resulted in the separation of the youngest son, an o w ic 
the appellant was a party, and also by the father when he made his will, 
as continuing to be joint family property. The contention of the appeUant 
and of his father seems to bo embodied in the 4th issue m the suit, 
that the respondent had taken and received so tnuc ou o e 
joint family property as would be considered more than what he was 
■entitled to as his share, and so must be taken to have lost his rights as a 
co-parcener as ho would have dons upon a formal partition. Tnis issue Has, 
however, been found by both Courts in favour of the responden , w o mus , 

therefore, be taken to be entitled to his full rights as a 
so far as he may be barred from asserting them by the Statute of Limita- 
tion. Now. so far as the immoveable property of the family is concerned, 
there seems to be no ground 160] for the application of the statute, hiofc 
■only has the respondent all along been in the enjoyment of part of that pro- 
perty, the house at Shahapur. but, under ^he 14 th section of the 
Act, he is entitled to exclude from the computation of the o 

limitation the time occupied in the prosecution of the suit of ibbi, m 
.asmuch as the decision of the Court, quoad the immoveable Propert^y. 
proceeded on the ground of want of jurisdiction over it. There is. 
therefore, no bar in this case to a suit for the partition of im- 
moveable property of the family. Nor has there been a T n, 

from the joint family estate, as a whole, if that, as suggeste y * , 

tice Holloway in the case above referred to, is necessary to lay grou 
for the application of the statute at all. It is argued, however, on e 
of the appellant that the claim is substantially claim to share in the - 
cestral business and other moveable property, and that the rig 
been barred by reason of the respondent having received no Payment 
thereout since 1858. Their Lordships will assume that the claim as to the 

moveable may thus be treated as distinct from that as to the 
property of the family, and that no payment out of the formei has bee 

established. They are. nevertheless, of opinion that the 

this case estopped by the proceedings of the Supreme Court 

from setting up the statute as a bar to the respondent s c a . . 

treat the order of the 30bh of August 1861, whether founded on a correct 

or an erroneous view of the law, as an adjudication, in ing 

parties to that suit, that the respondent was not entitled to sue m nis 
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1880 father’s lifetime for a partition of the moveable property, and consequently 
M^ii. could not assert his rights in that property until his father’s death. It 

Pri vv highest degree unjust to allow the appellant, who has had 

for years the benefit of that judgment, to insist that it did not suspend 
t^O DNC lL. the running of the Statute of Limitation because it was erroneous in 

3 B. 48 respondent ought to have appealed from it. There 

(P.C.)= to their Lordships, to be no warrant in law for such a contention; 

7f.A. 181= reasons, they are of opinion that the plea of limitation 

i Sar. P C J maintained, 

173=3 ’ remaining question of which their Lordships have to 

Snth. P.C.J.f,!®'’®!® hearing of this appeal, and 

778 = 8 tney have not the advantage of having the judgment of either Indian 

Shome L.R.r'°“.*'' ^as been ingeniously argued that partial effect ought to 

217=4 treating it as a disposition of the one-third undivid- 

Ind. Jor. property to which thefatlier was entitled in his lifetime 

”2=7 argument IS founded upon the comparatively modern decisions of 
O.I-R,320. the Courts of Madras and Bombay which have been recognised by this 

Committee as estab ishing that one of several co-parceners has, to some 

h^s co-shamrs^*^ d'sposmg of his undivided share without the consent of 


sold in have established that such a share may be seized and 

liSme of ti co-sharer, at least in the 

et.me of the judgment-debtor, and that it may be also made the subject 

Madras S Co, ^ executed for valuable consideration. The 
^hfl • vnhinf ^ alienation bv gift, or 

assentient cl ‘he n^n- 

assentient co-pareeners. And assuming this latter proposition to be law 

counsel for the appellant have insisted that it follows as a 

thr«. cohsequence that such a share may be disposed of by will because 

^ Sift to take effect on the testator’s death 

act mlr J“s"he mryVh'e ^ive b^ 

arnlv^to^lhl 'here are two answers. Their Lordships have to 

tb^e High b m ““ Bombay. The decisions of 

an^Sram °°‘^hiy i?as«*6 BAnt v. Vevkatcsh SaubhavU) 

(2), have ruled 

give or devise his share - that “o-sharers, either 

this be law the wLu ^ the alienation of it must be for value ; and if 
the undivided share faill^'^™^°^ testamentary power over 

C.D eL?u,‘uy Ifoi'.tehis IJifby’ei'rhS raled“t'b,* [mV f'”’"”'’; 

r b/„T.be” aScf 

that the co-parcener’s power nf r .h°tween a gift and a devise are, 

partition; that that right^dies with him his right to a 

Sets' btzssis ?r ^ »a 'r fell; 


(1) 10 B-H.C.R. 139. 


(2) 11 B.H.O.R. 7C. 


[(3) G I.A. 83 = 6 C. 148. 
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that the proceediDgs had then gone so far in the lifetime of the mortgagee 
as to give, notwithstanding his death, a good title against his co-sharers 
to the execution purchasers. It follows from what l^s been said that 
the weight of positive authority at Madras, as well as at Bombay, is against: 

the proposition of the learned counsel for the appellant. 

Their Lordships are not disposed to extend the doctrine oi the aliena- 
bility by a co-parcener of his undivided share without the consent o* “is 
co-sharers beyond the decided cases. In the case of Suraj Bunsi 
V. Sheo Proshad Stngh {1), above referred to, they observed; ihere 
can be little doubt that all such alienations, whether voluntary or 
sory, are inconsistent with the strict theory of a joint and undivided 
family (governed by the Mitakshara law); and the law, as established in 
Madras and Bombav, has been one of gradual growth, founded upon the 
equity which a purchaser for value has to be allowed to stand in his 
vendor’s shoes, and to work out his rights by means of a partition. 
The question, therefore, is not so much whether an admitted prin- 
ciple of Hindu law shall be carried out to its apparently logical 
consequences, as what are the limits of an exceptional doctrine established 

by modern jurisprudence. Their Lordships do not think it 

decide between the conflicting authorities of the Bombay and the Madras 
High Courts in respect of alienations by gift, because 
opinion that the principles upon which the Madras Court has <Jecided 
against the power of alienation by will are sound, and sufficient to support 
[63] that decision. The appellant has, therefore, failed also upon the 

question which he has raised as to the effect of the will. j 

Their Lordships will humbly advise Her Majesty to affirm the decree 
of the High Court, and to dismiss this appeal. The costs of the appeal 

must follow iba result. . . -3 

Their Lordships wish to throw out for the consideratioa of the pai- 

ties how desirable it is for both of them to come, either in one or other 
of the wavs indicated by the High Court or 

amicable settlement of their differences upon the basis of this decree. 1 
is obvious that if they persist in figh^ng out the case to 

seriously to impair, if not destroy, the ancestral business which is the 

chief subject of dispute. ^ ^ . > n ■ ^ p 

Solicitors for the appellant.— Messrs. Ashurst, Morns Crisp d Co. 

Solicitors for the respondent.— Messrs. Bamsdem and Austin. 
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APPELLATE CRIMINAL. 

Before Sir Michael Boberts Westropp, Kt., Chief Justice, and 

IWr. Justice F. D. Melvill. 


Empress v. Bala Patel, [7th April, 1880.] 

Confession — Evidence — Indian Evidence Act 1 of 1872, s. trial Dacoit^ 

— Beceiving stolen property — Indian Penal Code, ss. 395 ana 412, 

A and B were committed for trial ; the former for toow- 

ing it to be such. A made two confessions, and in both he stated he bad h 
ovir to B some pieces of gold and silver stolen at the dacoity. When B was 


(1)6 I.A, 88 = 5 C. 148. 
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arrested a gold ring and a silver wristlet were found in his possession. At the 
trial A pleaded guilty and B claimed to be tried. A goldsmith deposed that he 
had made the ring and wristlet found with B out of pieces of gold and silver 
given to him for the purpose by B On this evidence and on the confessions 
made by .1 the Session Judge convicted B. Oo appeal to the High Court. 

Held that A and B not having been tried jointly for the same offence, the con- 
fession of A was inadmissible as evidence against B. There was therefore no 
evidence of the identity of the gnois stolen at the cUcoity with those found in 
B s possession, and the case against him failed. Conviction Quashed. 

[R., 6 Bom.L.R. 517 (518).] 

The accused Bala Patel and one Bayaji were committed for trial by 
G.W. Richardson, Magistrate, Pirst Class, at Satara, before the [ 64 ] Ses- 
^on C^urt. Bayaji was charged with dacoity under s.39.j, and the accused 
Bala Patel with receiving property knowing it to be stolen at the dacoity 
unoer s. 412 of the Indian Penal Code. Bayaji had made two confessions, 
one before a third Class Magistrate immediately after his arrest, and the 
other before the committing Magistrate at the preliminary investigation. 
4n both of them, he stated, among other things, that at the request of the 

over some pieces of gold and silver stolen 
at the dacoity to Bala Patel. But m his first confession to the Third 
Glass Magistrate, he had stated that they had bean tied up iu a piece of 
cloth and that he had not opened the bundle to see its contents. In the 
Session Court, Bayaji pleaded guilty and he was convicted and sentenced 
to transportation for ten years. Bala claimed to be tried and the Session 
Judge proceeded with his trial. When Bala was arrested, a gold ring and 

hfion P99se3si0D, wliich wore alleged to have 

made the ring and wristlet from pieces of gold and silver given to him for 

him to's^ffe, charged and sentenced 

Si Rs 200 rigorous imprisonment for three years and to pay a fine 

sentenc'e" ‘‘gainst the conviction and 

(with him G, E.Kirloskar). for the accused.-The onlv 

ttm-efom rinaT’’® with different offences. BayajTs confes^on. 

TLaq ^Si-insb fcho appellant under Act I of 1872 s 30 

The section itself is very clear, and is made still more so bv the ruling of 

"-"-I ^0 « 

if ■ others (3). 

Nanabhai Haridas, Government pleader, appeared for the Crown. 

JUDGMENT. 

it sole evidence of the identity of the goods stolen 

from that maJe against dacoity— a charge different 

stolon. That ovidince receiving property knowing it to be 

..e,. ■■ be.., 


(1) 10 n. H. 0. R. 497 (499). 
(3) 19 W. R. C. R. 57 {04)/ 


('^) 11 B. H. C. R. 146, 
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III.] SORABJI FABDUNJI V. DULABHBHAI HARGOVANDAS 5 Boltl. 66 
Evidance Act, s. 30 ; Eeg. V. Amrita Govinda{l). The evidence being 

legaUy inadmissible, tbe case against Bala fails. But even if that 

hfd been legally admissible, it would have been extremely f 

the Third Class Magistrate, stated that the goods which 

were “ wrapped in a piece of cloth ” which bundle he (Baya]i) did not open 

to see which it contained, fViA 

The Court quashes the conviction and sentence, and diiects the 

prisoner to be discharged, and the fine, if paid, to bo returned. 

/ytiri fiA-ilf.fi.nr.A TP.VATSBd. 
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5 B. 63 = 5 Ind. Jur. 426. 

APPELLATE CIVIL. 

Befope Sir Michael Eoherts Westropp, Et., Chief Justice, and 

Mr. Justice F.D. Melvill. 


SORABJI FardunJI {Original Defeiidant) v. DvhABHBHAl ^ 
HARGOVANDAS AND OTHERS {Original Plaintiffs), Bespondent. 

[7th June. 1880.] 

Fartnerslnp-JuM^^ of ^strict Court 

Cow W&^-Power of District Judge to refer to Assistant Judge 

a case jailing under s. 265 of Contract Act, 

A previous dissolution of partnership is necessary, in order to give jurisdiction 
to the District Court under s. 265 of the Indian Contract Act. 

Accordingly, where a suit was instituted in the District Court of Ahmedabad, 

plaint to the plaintiffs for its presentation to the proper Court. 

reel Oucere —Whether the District Judge had power, under the Bombay 
Civil CoS? Act XIV of 1869 to refer to the Assistant Judge a case falling unde 

8. 265 of the Aot IX of 1872. 

[R., 6 B. 143 (144) ; 10 0.0. 669 (674).] 

This was an appeal from the decision of A. L. P. Barken. Assistant 
■^“^^The pla“t?£^Dulabhbhai and others brought this 

aUeged in the plaint that on the 7th October 1877, they, the f Sntiff) 

opened a ginning factory in partnership appointed the defendant as 

manager for conducting its business, under a deed dated the 1^^ 
same month ; that the defendant misrnanaged the business and acte 
fraudulently and contrary to the condition stipulated in the d®®d that 

he did not furnish the shareholders with a statement of ‘he accounts 
the factory, and that his mismanagement caused loss to the concern. 

• Appeal No. 7 of 1880. 

(1) 10 B.H.O.R. 497. 
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They therefore prayed that the business of the partnership might be 
wound up and that any surplus that might remain, after providing for the 
payment of debts, might be distributed among the shareholders. The 
suit was filed in the Court of the District Judge of Ahmedabad, who 
however, instead of trying it himself, referred it to the Assistant Judge for 
disposal. The plaintiffs valued their suit at Rs 6,000. 

The defendant answered that the plaintiffs ought to have sued for a 
dissolution of partnership under s. 254 of the Contract Act, and that s 265 

did not apply as the partnership had not been dissolved. The other alle- 
gations in his written statement were immaterial. 

■ • of the issues raised in the case, were, whether the Court had 
jurisdiction to try the suit, and whether the plaintiffs were entitled to ask 
for a dissolution of the partnership. The Assistant Judge found both the 
issues in the affirmative. He was of opinion that the ill-feeling between 

win£’nnTT to justify him in dissolving the partnership and 
winding up Its affairs under s. 254, cl, 6 of the Contract Act. He aooord- 

^gly directed that the partnership should be dissolved and its business 
wound uc. He did not, however, award costs to the plaintiffs. 

defendant thereupon appealed to the High Court. 

suit fS rfe' plaintiffs brought this 

sh nh^sinLt , Contract Act, for the winding up of the partner- 

sbip business, without a previous dissolution of the partnership as reoui 

Tclpl the plTint°“ H liad no jurisdiction to 

Xn"bv 7265 ofth 7 f Tim 7sdict?on 

A„i.taU.dg, i. .,s. he SSbl “ 

Sed at S'booo th^s sui waS 

Shfn dissolution of partner! 

shw. ought to go before another Court, according to its pecuniar? vLua- 

;£S3i::a “KS Hs--.'sssj 

JUDGMENT. 

Westropp C. J.-The plaintiffs have failed to prove anv terminatinn 
of the partnership previously to the institution of this suit 

Ael'to .he aLsI^jX” C?' 

de rS.‘“pe‘S *'■“ 

Decree reversed. 
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Before Mr. Justice M. Mclvill and Mr. Justice F.D. Meloill. 

ChhaganlaIj and others (Original Defendants), Appellants v. 
Bapubhai (Original Plaintiff), Respondent.'" [10th June, 1880.J 

Limitation Acts 2170/ 1869 and IX of 1611 -Suit to establish title and for arrears. 

The plaintifi sued the defeadauts to recover a share of the income of » 

vatan which was admitted to be connected 
. not, strictly speaking, charged upon immoveable property. 1“ f 

had brought a previous suit and obtained a decree declaring his right to share 
in the vatan and awarding him arrears for six years. Under this decree he had 
receKayment of his%hare up to the year I860 In 

plaintiff claimed arrears for twelve years. viz.,icom 1862 to ^ 

that he had received no payment foe the year 1861. and that his claim for th 

year was barred. i. u 

The defendants contended that the period of limitation applicable to smdi a 
claim was six years, and not twelve years ; that this was the case at any rate so 

ling as the Limitation Act XIV of 1859 was in force. ^ 

claim to so much of the arrears as was time-barred under that Act could not 

revived by Act IX of 1871. ..u i • f«*o 

HM that whether Act XIV of 1859 or Act IX of 1871 applied to the plamtifi s 
claim the period of limitation was twelve years. Article 132 of soh. II of Act IX 
of im wL Tdistinct provision to that efiect. There was no similar provision 
in Act XIV of 1859, but all hereditary offices, and all payments or allowan^s 
made on account of such offices.are to be regarded as immoveable property within 
Z meTntng and intention of that Act. and are therefore governed by the provi- 

It was also contended on behalf of the defendants that even if the period of 

St* ZZ “ 

St “■!: jsxtts s s'if s.. 

be recovered. . • u* u « 

rr 7 j 4 .u« 4 . «u;i« fUJo ia t.he rule which must be applied to cases in wnicn a 

plaintifi muU establish his title before he can ask ^YhrDre\'enrcasi"th1»“pla^^ 
such title, the same rule does not apply whera,ae in the 

I'onVBr :ec7sTarVfor^1m"^e"ta\Bs"w p^rodically recurring right against 

b:fonprtd':?P riesSon 

of the plaintiff’s right to recover the arrears falling due within t e pen 
limitation. 

CDIbs.. 8 B. 426 (432h B. J f22^B.'669^7^) (298) ; 

11 A.L.J 580 (585) ; 2 O.G. 62 (63) ; U.B.B. (1897-1901), Vol. II. p. 535 (537) . 
D,. 22 M. 351.3 

This was an appeal from the decision of A. L. P. Larken, Assistant 

Judge of Ahmedabad, confirming the decree of the Subordinate Judge of 

The^faots of the case, the arguments, and the authorities cited, fully 
sippear from the judgment of the High Court. 


Second Appeal No. 416 of 1879. 


(1) 6B.H.0.B.A.0.J. 56. 


(2) 9 B.H.O.R. 260. 
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Gokaldas Kahandas Parekh, for tbe appellants. 

Jefferson, Bhaishankar Dinshak, for the respondent. 

JUDGMENT. 

The judgment of the Court was delivered by 

M. Melvill, J. — This is a claim to share in the income of a certain 
vatan, which is admitted to ha connected with an hereditary office, but is 
not, strictly speaking, charged upon immoveable property. 

The principal objection to the claim is that it is barred by the law of 
limitation. 

In 1861, the plaintiff brought a suit (No. 3023 of 1861) against the 
present defendants, or some of them, in which be asked for a declara- 
tion of his right to share in the vatan, and claimed arrears for preceding 
years. On the 13fch October 1869, he obtained a decree in his favour. 
By this decree hia title to a share was declared, and arrears for six years 
were awarded to him. The plaintiff has consequently received payment 
of his share up to the year 1860. 

In the present suit, which was instituted in 1874, he claims arrears 

for 12 years, viz., from 1862 to 1874, He admits in his plaint that ha 

received no payment for 1861, and that bis claim for that year is conse- 
quently barred. 

It is contended, on behalf of the defendants, that the period of 
limitation applicable to a claim of this description is six years, and not 
twelve years; that, at any rate, this was so, so long as Act XIV of 1859 
was in force, and that, therefore, the claim to so much of the arrears as 
was time-barred under Act XIV of 1859, cannot be revived by Act IX of 
1871 ; and that, even if the period of limitation be held to be twelve 
years, the claim is nevertheless [70] barred in toto, inasmuch as the plaint- 
m admits that he has received no payment on account of his share for 
thirteen years preceding the institution of the suit. 

There can be no doubt that under Act IX of 1871, the period of 

limitation applicable to the preseot claim is twelve years. Article 132 of the 

second schedule fixes this period for claims for money charged upon 

immoveable property, and the explanation subjoined to the article provides 

that the aliowanres and fees called vialikanna and haks shall, for the 

purposes of this clause, be deemed to he money charged upon immoveable 
proporby • 

Act Xiy of 1859 contains no such distinct provision as the above 
and under that Act it would perhaps be impossible to hold that all 
paynaents, or allowances, coming within the designation of " haks ” could 

immoveable property. But we have no 
difficulty m holding that all hereditary offices, and all payments 

or al owances made on account of such offices, are immoveable 
property within the meaning and intention of Act XIV of 1859, Bv s 1 
c . 1 of Reg. V of 1827 hereditary offices were distinctly classed with 
immoveable property : and, as observed by the Judicial’ Committee in 
Maharana f atesmcni v. Desai Kallianravaji (l), that enactment was 
not repealed by Act Xiy of 1859. In the statutes of limitation which 

ave followed Act XIV of 18 d 9, hereditary offices have boen similarly 

treated as immoveable property. We do not see the least reason to suppose 

hat the legislators, who enacted Act XIV of 1859, had any intention of 

yeating hereditary oflices differently from the legislators who preceded 
and followed fchem. 


(1) 10 B.H.G.R. 281. 
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We are, therefore, of opinion, that, whether we apply Act XIV of 
1859, or Act IX of 1871, to the present claim, the period of limitation is 
twelve years ; and, that being so decided, the question which remains is, 
whether the present claim is barred in consequence of the plaintiff having 
received no payment on account of arrears for thirteen years. 

In support of their contention on this point, the defendants rely on 
the decisions of this Court in Raiji Manor v. Desai Kallianrai (1) £71] and 
Madvala v. Bhagavant (2). In the latter of these cases (and the princi- 
ple of decision in the former case was the same) it was laid down that 
the cause of action to establish title, and the cause of action to recover 
arrears which rest on such title, are not distinct and independent of each 
other ; so that, if the former ba barred, even those arrears which may be 
within the period of limitation cannot be recovered. Some doubt has 
been thrown unon these decisions by the observations of the Judicial 
Committee, at the close of their judgment, in Maharana Fattesingji's 
case already referred to (3), and it is perhaps not easy to reconcile them 
with the decision of the Privy Council in Beema Shankar and others v, 
Jamasji Shapurji and others (4). But assuming those cases to have been 
rightly decided by this Court (and, as at present advised, we think 
that they were rightly decided), they establish no more than this, 
namely, that when a plaintiff has (as he generally has) to establish 
his title to share in a “ hak,” before he can obtain a decree for 
arrears due on account of such share, he cannot be allowed to recover 
any such arrears, if he coma into Court too late to establish his title. 
Thus art. 131, seh. II of Act IX of 1871 requires a plaintiff, who seeks 
to establish a periodically recurring right, to bring his suit within twelve 
years from the date when he was first refused the enjoyment of the right. 
If such plaintiff were to allow this period to elapse, without suing to estab- 
lish his right, he could not be allowed indirectly to accomplish the same 
object by bringing a suit for arrears falling due within the period of limi- 
tation. But while this is the rule which (if the decisions referred to be 
correct) must be applied to cases in which a plaintiff must establish his 
title, before he can ask for arrears accruing due under such title, it does 
not appear to us that the same rule applies, when, as in the present 
case, the plaintiff has already in a former suit obtained a decree 
declaratory of bis title. It is no longer necessary for him to establish 
his periodically recurring right against any person who is bound 
by that decree : and this being so, we find nothing in the law 
of limitation which can be construed into a restriction of the 
plaintiff's right to recover the arrears falling due within the [72] 
period of limitation. It has been put forward, as an argument 
against this conclusion, that, if it baso the plaintiff might keep his decree 
in his pocket for 50 years, or more, and might then sue for arrears ; and 
that thus there would be practically no such thing as limitation. Assum- 
ing, for the sake of argument, that such would be the case, we do not see 
that there would necessarily be any violation of legal principles in the 
conclusion which we have stated. The principle upon which statutes of 
limitation rest is not so much that long adverse possession creates 
a presumption of title ; (for the law could hardly treat such a presumption 
as irrebuttable) ; but, rather, that it would ba unfair to call upon a defend- 
ant to defend his title when, through lapse of time, his muniments of 
title would be likely to have been lost;. But this co nsideration can have 

(1> 6 B.H.O.R. A.O.J. 56. (2) 9 B.H.O.R. 260. 

(3) lOB.H.C.R. 291. (4) 2 M.I.A. 23. 
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1880 no application in a caso libo fcbe present, in which the defendants are not 
June 10 called upon to defend their title. The question of title, as between the 

plaintiff and the defendants who are bound by the decree of 1869, has 

Appel- already been determined, once and for all, in the plaintiff’s favour. 
LATE If the plaintiff has not exacted all which he might have recovered under 
Civil that decree, his omission to do so has been a distinct gain to the 

defendants : but it affords no answer to the plaintiff’s claim to recover 

5 B, 68, arrears which have admittedly accrued due to him within the last twelve 

years. It might no doubt be unfair to call upon the defendants to meet 
a claim for arrears of older date ; but that is only because it. is likely 
that the evidence of payments made by them is no longer available to 
them. On this principle, and to this extent only, the statute of limitation 
operates in their favour. 

We think that the Acting Assistant Judge was right in holding the 
defendant Vullubhbhai to be bound by the decree of 1869. The decree 
purports to declare his liability ; and though he was not sued by name, 
yet it is clear that he was not prejudiced by the omission, for in a 
deposition made by him in the suit he himself admitted his liability. 

The cross objections taken by the plaintiff are not, we think, sustain- 
able. The Acting Assistant Judge has found, as a fact, that the 
emoluments of the " vatan,” have been diminished by [73] one-half since 
1866, and it has not been shown to us that this conclusion is not 
supported by the evidence. Under these circumstances the Acting, 
Assistant Judge was justified in holding that the plaintiff was entitled 
to no more than Es. 25 from 1866 to 1873. 

Wo, accordingly, confirm the decrees of the Courts below with costs.. 

Decree confirmed. 


S B. 73. 

APPELLATE CIVIL. 

Before Sir Michael Roberts Westropp, Kt., Chief J7istice, and 

Mr. Justice F, D. Melcill. 

Balkrishna VasUDEV {Original Plaintiff), Ajypellant v. 
Madhavrav Narayan (Origmal Defenda7it), Respondent. - 

[15th June, 1880.] 

Sele of land for arrears of assessment— Fraudulent purchaser — Trustee for the owner in 
eqtiitij — Act X of 1876, s. 4, cl. (c) — Clims to^set aside a revenue sale — Forfeiture 
of tenancy — Jurisdiction. 

Whenever the land revenue is in arrear, Government is entitled to sell the 
land and to realize its due, whoever is the defaulter. 

The plaintiff sued to recover possession of certain land and prayed to set aside 
the sale of it by the Revenue authorities for arrears of assessment due on the land. 
He alleged that ho had lot the land to the defendant, on condition of the latter 
paying the Government assessment and certain rent in cash and kind to the 
plaintiff ; that the defendant having intentionally made a default in payment of 
the assessment, fraudulently caused the laud to bo .sold by the Revenue author- 
ities and purchased it himself. The defendant traversed the plaintiff’s allegations 
and stated that ho was in possession of the land as purohasar at the revenue sale. 
The Subordinate Judge rojooted the plaintiff’s claim, holding that he failed to 
prove either the defondant’a liability to pay the assessment or any fraud on his 
part, with ro.spoct to the sale of the land, and that the sale could not be set 

• Second Appeal No. 88 of 1880. 
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aside. His decree was affirmed on appeal by the Assistant Judge on the sole 
ground that the sale could not be set aside. He did not go into the merits of the 
case. On appeal to the High Court 

Heldt that the plaint ought not to have contained any prayer for setting aside 
the sale, but that, as it contained a prayer for possession, it might be read as 
praying (or at least that the plaintiS might have been permitted to amend it so 
that it might simply pray) that the defendant should, under the circumstances 
alleged by the plaintifi, be declared a trustee of the land for the plaintiff. 

[74] Beld, also, that if the plaintiff’s allegations were true, the plaintiff would 
be entitled to such a declaration, and the defendant would be discharged of his 
sub-tenancy in consequence of his conduct which worked a forfeiture of any right 
to be continued as tenant. 

Section 4, cl. (c) of Act X of 1876 excepts from the jurisdiction of the Civil 
Courts claims to set aside, on account of irregularity, mistake, or any other 
ground except fraud, sales for arrears of land revenue. 

Qwrtjre— ‘Whether the exception of fraud in the above enactment is confined to 
fraud on the part of officers conducting sales for arrears of land revenue. 

[R., 21 B. 396 (399) ; 22 B. 271 (275) ; 30 B. 466 (473)= 8 Bom. L. R. 360; 3 Bom. L, 
R. 92 (93) ; D., 12 B. 595 (612).] 
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This was a second appeal from the decision of C. E. G. Crawford, 
Assistant Judge of Thana, in appeal, affirming the decree of Narayan 
Balwant, Second Class Subordinate Judge of Alibag. 

The plaintiff, Balkrishna, brought this suit to recover possession of two 
portions of a certain oart, situate at Ghaul in the taluka of Alibag, together 
with two years* arrears of rent. He alleged that the said two portions of 
the land belonged to him and were let to the defendant in November 1875, 
the latter agreeing to pay the Government assessment and Rs. 1-8 and two 
jack-fruits as rent to the plaintiff ; that the defendant was in possession 
of the remaining third portion of the oart as mortgagee from one Govind 
Gangadhar ; and that the defendant, having purposely made a default in 
payment of the assessment for the year 1875-76, fraudulently caused the 
land to be sold by the Revenue authorities and purchased it himself on the 
29fch June 1876. The plaintiff, therefore, prayed that the sale should be set 
aside and the land put in bis possession and for arrears of rent and costs. 

The defendant denied the truth of the plaintiff’s allegations and stated 
that he had purchased the whole oart at the sale by the Revenue authori- 
ties for arrears of assessment, and that he was in possession of it as such 
purchaser. 

The Subordinate Judge held that the plaintiff failed to prove the 
defendant’s liability to pay the Government assessment or any fraud on his 
part with respect to the sale of the land and refused to set aside the sale. 
He accordingly rejected the plaintiff's claim on the 29th June 1878. 

In appeal, the Assistant Judge raised only one issue, viz., whether 
the sale could be set aside. He found it in the negative [75] and, without 
going into the merits of the case, affirmed the decree of the first Court 
(30th October 1879). He observed: “Under s. 4, cl. (c) of Act X of 
1876, sales for arrears of land revenue cannot be set aside except on the 
ground of fraud, that is, fraud in the conduct of the sale by the officers 
conducting it. Supposing, therefore, that plaintiff (appellant) succeeded 
in proving the fraud he alleges on the part of defendant, the purchaser, 
he could not get what he prays for in the plaint, namely, the setting aside 
of the sale. It would, therefore, be waste of time to consider whether he 
has proved, or should be allowed to produce further evidence of the alleged 
fraud. It is still open to him to bring a suit against defendant for the 
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damages caused him by the alleged fraud. I confirm the decree of the 
Subordioate Judge, with all costs of this appeal upon appellant. 

The plaintiff appealed to the High Court. 

Panduramj Balibhadra, for the appellant, — The lower Courts ought 
to have held the defendant to have purchased the land at the revenue sale 
on behalf and for the benefit of the plaintiff for whom he, the defendant, 
is a trustee in equity. The Assistant Judge ought to have gone into 
the merits of the case and considered whether the sale had been bi ought 
about by the defefndant's fraud so as to entitle the plaintiff to have it set 
aside. 

Ghawsham NUkant, for the respondent. — -The land revenue is a 
paramount charge on the land, and the sale of it for arrears of assessment 
cannot be set aside, as rightly held by the Courts below. 

JUDGMENT. 

The following is the judgment of the Court delivered by 

Westropp, C. J. — The plaint in this case has been ill-drawn. It 
seeks to recover possession of the land from the defendant, and it also, 
quite unnecessarily as it seems to us, prays that the sale for arrears of 
land revenue should be set aside. Whether Govind Gangadar, or the plaint- 
iff, or the defendant, or any other person was bound to pay the land revenue, 
and omitted to do so, Government was entitled to sell the land for the 
purpose of realizing that revenue which is the paramount charge on the 
land (see the authorities cited in the case of The Secretary of State for 
[ 76 ] India v. Bombay Landing and SUippinq Company (1) ; seo €l\so A bdiU 
Ga7ii V. Krishnaji Bhiknji (2), Gundo Siddhesvar v. Mardan Saheb (3) 
and Ghellabahi Bhikaridas v. Pranjiva7i Jchhara77i (4), authorities which 
govern this case, the sale having been in 1876, Subsequent sales would be 
governed by Bombay Act V, 1879, ss. o6, 136 to 138, 153, 181, 182). We 
think that the plaint ought not to have contained any prayer to set aside 
the sale. Comprising, however, as it did, a prayer that the plaintiff should 
recover possession of the property, we think that the plaint might have 
been read as praying (or at least that the plaintiff might have been permit- 
ted to amend it so that it may simply pray) that the defendant should, 
under the circumstances in which the plaintiff alleges the defendant to 
have purchased, be declared a trustee of the land, the subject of the suit, for 
the plaintiff. This would avoid any difficulty arising on s. 4, cl. (c) of Act K 
of 1876, if that portion of that Act has under the first section of the Act 
be notified by the (iovernor-General in Council as yet in force. Section 4, 
cl. (c) excepts from the jurisdiction of the Civil Courts " claims to set 
aside, on account of irregularity, mistake, or any other ground except 
fraud, sales for arrears of land revenue.” The Assistant Judge regards 
the exception of fraud as confined to fraud in the conduct of the sale by 
the officers conducting it. Whether or not the Assistant Judge is right 
in that view, we do not give, or think it now necessary to give, any 
opinion. On the assumption that the revenue was in arrear (and the 
plaintiff states it to have been so) Government was entitled to sell the 
land, whoever was the defaulter, and thus to realize its due. But if the 
defendant were as between him and the plaintiff bound to pay the land 
revenue to Government, and either wilfully or negligently omitted to pay, 
and thereby occasioned the sale, and became himself the purchaser, 

(1) 5 B.H.C.R. O.C J. 23 (48 to 50). (2) 10 B. H. C. R. 415. 

(3) 10 B.H.C.R. 419. (4) 11 B. H. C. R. 218. 
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be is in equity liable to be declared a trustee of the land so purchased, for 
the plaintiff, and, moreover, we think, discharged of his (the defendant s) 
sub-tenancy in consequence of his conduct which worked a forfeiture 
to any right to be continued as tenant. In such a state of facts as above 
assumed, the defendant is in conscience bound to [77] hold the purchased 
land in trust for the plaintiff, and on demand to make it over to the 
possession of the latter. The Assistant Judge has not come to any finding 
whether such or any equivalent state of facts exists in the case, and 
looking at the plaint as we do, viz., as substantially seeking to have 
the defendant declared a trustee for the plaintiff, and, as such, bound 
to make over the land to him, we are of opinion that the Assistant 
Judge’s decree must be reversed, and that theae must be a new trial by 
the Assistant Judge for the purpose of ascertaining how far, if at all, the 
allegations of the plaintiff are true — a question upon which we do not give 
any opinion. The plaint may be amended by striking out; the prayer to 
set aside the sale and by more distinctly praying than it now does, that 
the defendant may be declared a trustee for the plaintiff and bound to 
make over the land to him. The decree of the Assistant Judge is re- 
versed and the cause remanded for re-trial by him with reference to the 
observations hereinbefore made. Costs throughout must depend on the 
final result of the new trial. 

Decree reversed dud case reviaiided. 
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APPELLATE CIVIL. 

Before Mr. Justice M. Melvill and Mr. Justice Keinhall. 


Bhai Shankar (Appellant) v. The Collector of Khaira 

(Respondent).^ [3rd August, 1880. J 

Rarva — Bhag — Alienation previous to Bombay Act V o/ 1862 Attachment Dismem- 
berment of Bhag. 

The principal object of Bombay Act V of 1862 ‘o 
memberment of bbags or shares in bhagdari villages . it renders ^ 

future alienation of any portion of a bhag. other than a recognized sub-division, 
but it does not invalidate previous alienations. A sale of a portion of a bhag, pre 
viously to the passing of Bombay Act V of 1862. amounts to a 
the bhag, and what remains in the bhagdar’s hands continues to be a complete 

bhag, when the portion separated from it becomes a new bhag* 


CD., 8 B. 590.] 

This was an appeal from the order of S. H. Philipofcts, Judge of 
Ahmedabad. 

[78] The material facta of the case are as follows : u i;i* 

In a village in the Ahmedabad .District there was Larva holding 
ooasisting of several fields of which the Narvadar Bapuji Bhagwandas m 
1816 sold one field. No. 501, to certain persons who at the time of this 
suit were represented by Daji Dhanji. In 1878 the whole bhag 
attached in execution of decree against the said Bapuji in favour o e 
appellant Bhai Shankar. Daji Dhanji intervened and got the attachment 
raised from field No. 501. The Collector thereupon made the present 
application for the removal of the attachment on the remaining bhag, con- 
tending tha t the effect of the raising of the attachment on a part of the 

• Appeal No. 1 of 1880 under Bombay Act V of 1862. 
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bhag was to dismember it. This contention was allowed by the District 
Judge. The appellant, Bhai Shankar, therefore, appealed to the High 
Court. 

Gokaldas Kahaadas, for the appellant. — The field No. 501 having been 
detached from the bhag, before the passing of the Bhagdari Act, this Act 
could not render the rest of the bhag inalienable ; Ranchoddas v. Ranchod- 
das (1). This field was a recognized bhag, and so must the remainder be 
considered. 

Nanabhai Ilaridas^ Government Pleader, for the Collector. — To allow 
the contention of the appellant would be equivalent to a dismemberment 
of the bhag which now belongs to several siiarers and has rjabhan land 
attached to it. 


JUDGMENT. 

The judgment of the Court was delivered by 

M. Melvill, J. — The principal object of Bombay Act V of J862 is 
to prevent the further dismemberment of bhags or shares in Bhagdari or 
Narvadari villages. It renders null and void any future alienation of any 
portion of a bhag other than a recognized sub-division, but it does nob in- 
validate previous alienations. The sale, therefore, of field No. 501 to Daji 
Dhanji in A.D. 18G1 was a valid sale, and conferred upon Daji Dhaoji all 
the rights of a purchaser, including tho right of alienation. The portion 
of the bhag which remained in the hands of the Bhagdar after the 
separation of the field No. 501 has now been attached, and the Collector 
has obtained an order setting aside the attachment on the ground 
that, Dobwithstauding the sale of field No. 501 to [79] Daji Dhanji, 
both that field and the remaining portion of the bhag continued to be divi- 
sions on the same bhag, and not having been recognized in his books, they 
are not recognized sub-divisions” within the meaning of the Act, and 
that, consequently, neither of them is liable to attachment. We are 
of opinion that the Collector's contention on this point is erroneous. 
The effect of it would be to give a retrospective operation to the Act, 
and to alter the nature of the estate in the field No. 501, which was 
acquired by Daji Dhanji more than 60 years ago. For, if the field 
No. 501 were to be treated as an unrecognized sub-division of a bhag 
in Daji Dhanji's hands, it would follow that Daji Dhanji would bo 
incapable of dealing with it ; and his proprietary rights would thus be 
very seriously affected. This test is itself sufficient to show what 
injustice would be caused, if the Collector’s view wore adopted. We think 
that the sale of the field No. 501, previously to the passing of Bombay 
Act V of 1862, amounted to a dismemberment of the bhag, and that what 
remained in the bhagdar’s hands continued to be a complete bhag, while 
the portion separated from it became a new bhag. The ground, bborafore, 
on which the District Judge has proceeded is erroneous, and bis decree or 
order must be reversed. The case must be remanded to him in order that 
he may determine tho other questions between the parties, namely, whether 
the attached gabhan is or is not appurtenant or appendant to the attached 
bhag, and udjethor tlie attachment is invalidated by the fact (if it be a 
fact), that the judgment-debtor is nob the sole proprietor of the bhag. 

Costs to follow final decree. 


(1) 1 B. 581. 
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5 B. 80 — 5 lad. Jur. 427. 

[80] APPELLATE CIVIL. 

Before ^r. Justice 3/. Melvill and Mr. Justice KenibalL 


Vasudev and another (Oruiinal Defendants), Appellants v. 
A’amnaji and others (Original Plaintiffs), Eespondentsf 

[2i3fc September, 1880.] 

Heligious rites and ceremonies — Jurisdiction of the Civil Courts — Civil Procedure Code, 
Xof 1877. s. 11— Sitit by Temple Committees against Pujaris, 

Suits as] to religious rites or ceremonies, which involve no question of the 
right to property or to an office, are not suits of a civil nature, nor are they intend- 
ed to be brought within the jurisdiction of the Civil Courts. A suit, therefore, 
by the plaintiffs, as members of a committee of management of a Hindu temple, 
to compel the hereditary priests of the temple to take out certain ornaments 
from the treasury of the managing committee, and to place them upon the 
image of the god, on such high days and holidays as might from time to 
be appointed by the managing committee, and to obtain a declaration that the 
said ornaments, after they had been so taken out of the treasury were in t e 
custody of the priests, and that they were responsible for their safe custody was 
held unsustainable. 

Section 11 of the Civil Procedure Code, Act X of 1877, introduces no new law, 
but merely declares the law as it has always been administered, 

CF.. 32 0.1072 {1076) = 2 O.L J. 570 = 10 C.W.N. 505 ; 2 M L T. 94 ; R., 11 M.L.J, 
215 (223) ; D.. 33 B. 387 = 11 Bom. D. R. 389 (394) = 2 Ind. Cas. 419 ; 30 M. 158 

= 17 M.L.J. 1 = 2 M.L.T. 69.] 

This was a second appeal from the decision of C. B. Izon, 

Batnagiri, confirming the decree of the Subordinate Judge of Chi^un, 
who allowed the plaintiffs’ claim. The defendants appealed to the High 

Court. 

Pandtirang Balibhadra, for the appellants. 

Eao Saheb F. N, Mandlik, for the respondents. 

JUDGMENT. 

The facts, so far as they are material, appear from the following judg- 
ment of the Court delivered by . , . .-cc 

M. Melvill. J.— This suit was brought by tne plamtitts, as rnem- 

bers of a committee of management of a Hindu temple, to compel the 
defendants, who are hereditary pujaris or priests of the temple, to taKe out 
certain ornaments from the treasury of the managing commitcee, and to 
place the same upon the image of the god, on such high days and holidays 
as may from time to time be appointed by the managing committee ; and. 
further, to obtain a declaration that the said ornaments, after they have 
been so taken out of the treasury, are in the custody of the defendants, and 

that the defendants are responsible for their safe keeping, n t.u t- 

[81] The defendants took exception to the suit, on the ground that 
it had not been brought by ail the members of the managing committee. 
They also stated that they bad no objection to put the ornaments on the 
idol; but they alleged that they were not responsible for their sate 
custody, but that the duty of taking the necessary measures for the 
safety of the ornaments rested upon the managing committee. 

Both the lower Courts have awarded the claim. It does not appear 
that in either Court any question was raised as to the jurisdiction ot 


• Second Appeal No. 197 of 1880. 

55 


1880 

SEP. 21. 

Appel- 

late 

Civil. 

5 B. 80 = 
5 Ind. Jar, 
427. 



5 Bom. 82 


INDIAN DECISIONS, NEW SERIES 


[YoL 


1880 

Sep. 21. 

Appel- 

late 

CxsriCi. 

3 B. 80 = 
S Ind. Jor. 
♦27. 


Civil Court to eatertaio such a suit; Dor is any objection of the kind set 
forth in the memorandum of appeal to this Court. But, on the first 
statement of the case, it appeared to us more than doubtful whether a 
Civil Court is competent to issue an injunction, which could only be 
enforced by imprisonment, to compel the performance of the ceremonial 
of idol worship ; and we, therefore, expressed a wish that the arguments 
should be, in the first instance, directed to this point; and we adjourned 
the case, at the request of the learned pleader for the respondents, as he 
was not at the moment prepared to discuss the preliminary question 
raised by the Court. 

We have now heard this question fully argued ; but we have heard 
no argument, nor has any authority been quoted to us, which has in any 
way altered the opinion which we w’ere at first inclined to express. The 
regulation of religious ritual is not within the province of the Civil Courts. 
In England, no doubt there are Courts which have power to compel the 
due performance of public worship; but they are Courts specially consti- 
tuted for the purpose ; and this circumstance in itself indicates that 
there is no such jurisdiction inherent in the ordinary Civil Courts. And 
even the Courts so specially constituted can only deal with the ceremonial 
of the established church, which is the form of worship of the State : and 
they have no po\voL* to interfere for the purpose of regulating the rites 
and usages peculiar to any dissenting sector body. In India there 
is DO State Church ; and no Courts empowered to deal with question 
purely ecclesiastical, whether arising in the Christian, Hindu, or 
any other community. It is the policy of the State to protect all 
[82] religions, but to interfere with none. It is for those who profess 
any form of religion to adopt such ritual as they think fit, and to make 
and enforce such rules as may be necessary to secure its due observance. 
With such matters the Civil Courts have nothing to do, unless and until 
they result in an infraction of civil rights. Section 11 of Act X of 1877 
was passed after the present suit was instituted ; but it introduces, as we 
think, no new law, but merely declares the law, as it has always bten 
administered. That section provides that “ a suit in which the right to 
property or to an office is contested is a suit of a civil nature, notwith- 


standing that such right may depend entirely on the decision of questions 

as to religious rites or ceremonials." It follows, by implication, that suits 

as to religious rites or ceremonies, which involve no question of the right 

to property or to an office, are not regarded by the Legislature as suits of 

a civil nature, nor intended to be brought within the jurisdiction of the 
Civil Courts. 

For these reasons we are of opinion that the plaintifi's cannot obtain 
the injunction which they demand. Nor do wo think that a declaration 
can be made, fixing by anticipation upon either party responsibility for a 
loss which may never occur. If the ornaments belonging to the temple 
should over bo lost or stolen, it will bo time enough to apply to the Civil 
Courts to determine on whom the liability sliould be thrown. 

The decrees of the lower Courts are reversed, and tho claim reiootedc. 
with costs on the plaintiffs throughout. 


Decrees reversed. 


5G 
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5 B. 83. 1880 

[83] APPELLATE CIVIL. at^23. 

Before Sir Charles Sargent, Kt., and Mr. Justice M. Melvill. Appel- 

LATE 

Girdhar and others {Appellants) v. Kalya and others Civil, 

(Opponents)."^ [23rd August, 1880.] 

^ 3 B, 8S^ 


Caste question — Jurisdiction — Suit to recover coolcing vessels— Bequlation 11 of ^ 

s. 21. 

A claim by the members of one divisiou of a caste against the members of 

the other division of that caste, for recovery of half of certain vessels belonging 

to the caste or their value is a caste question within the meaning of s.2l of Regu- 
lation II of 1827, and cannot be made the subject-matter of a suit cognizable 

by a Civil Court. 

ER., 19 B. 507 (521); 26 B. 174 (188, 189) ; 34 B. 467 (483> = 11 Bom.L.R. 1014 = 4 Ind. 

Cas. 108 ; D.. 23 B. 122 (129, 130) ;9 Bom.L.R. 569 (577).] 

This was an application for the exercise of the High Court s extra- 
ordinary jurisdiction and to obtain the reversal of the decree of G. Druitt, 
Acting Assistant Judge of Surat, which reversed the decree of the Subor- 
dinate Judge of Broach. 

The parties to the suit belonged to the Ghanchi caste, and were 
inhabitants of the town of Broach. In consequence of a dispute relating 
to the apportionment of certain marriage fees, the caste was divided into 
two factions. As usual amongst the inhabitants of^ Gujarat, the caste 
owned a number of cooking vessels which continued in the possession o 
the persons who had charge of them before the secession took place, The 
persons in possession and others who sided with them, objected to tneir 
use by the seceders, who, therefore, sued them to recover half the vessels 

or their value. 

The defendants inter alia contended that the suit was not of a nature 
cognizable by the Civil Court as the claim involved a caste question, from 
the cognizance of which it was barred by s. 21 of Reg. II of 1827. 

The Subordinate Judge disallowed this contention; the Assistant 
Judge considered that it was right on the strength of the Full Bench deci- 
sion in Nemchand v. Savaichand (1). The subiect-matfeer of the 
involving less than Es. 500, no appeal lay to the High Court. The 
plaintiffs, therefore, made this application for the exercise of its extraordi- 
nary jurisdiction. 

[84] On the 4th o£ March, 1880, PiNHEY and F. D. Melvill, JL, 
granted a rule nisi, calling on the defendants to show cause why the 
decree of the Assistant Judge should not be reversed and that of the 
Subordinate Judge restored. 

Nanahhai Haridas, Government Pleader, for the applicants, relied on 
Dullahh Jogi v. Tffarayan Lahhu{%). 

Shantaram Narayan^ for the opponents in showing cause, relied on 
Nemchand y. Savaichandt the case cited by the Assistant Judge. 

JUDGMENT. 

Per Curiam. — Following the decision in the Full Bench case of 
Nemchand v. Savaichand^ the Court discharges the rule with costs. 

Buie discharged. 


• Extraordinary Application No. 24 of 1880. 

(1) Unreported, but see note infra- (2) 4 B. H. C. R- HO 
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Note. — The oi Nemchand W, SnvaicliOi}id (S. A. ol 1965) was decided on 

the 3lst o( July 1860, by COUCH. NewtON, TucKER, WARDEN and GiBBS, 
JJ. The suit in that case was brought by certain members of the Sharavak 
caste at Surat to obtain a decree declaring them to be the proper recipients of half the 
compensation granted by the Collector of Surat, in regard to certain shops belong, 
ing to the caste which had been divided into two factions, the plaintiffs 
forming one and the defendants the other of such factions. The defendants con- 
tended that the cogni^since of the suit by the Civil Court was barred by s. 21 
of Regulation H of 1827. The Munsii of Surat having allowed the claim, the defend- 
ants appealed to the Judge who raised three issues, of which the 6rst was, "Is this 
a caste question with which a Court cannot interfere by law ? ’’ He decided the issue 
in the affirmative for the following reasons : — 

" The property in which a right is sought to bo su established as caste property 
belonging to a temple, respecting cbedisposal of which the caste alone adjudicate, none 
of the caste have any individual right in it, and the plaintifls' only claim is on the 
ground that they have seceded, or rather that the caste has split into two divisions, 
and they demand a declaratory decree proclaiming the said right to the half of the said 
compensation money awarded by the Collector for certain houses, the property 
of the caste temple. Now this seems bo me to be clearly a caste question ; who 
but the caste can decide whether the plainDds had sufficient reason for separating 
themselves from the rest of the caste, and who but the caste can decide whether a 
seceding party has any right to the religious caste property ? 

“ In the circumstances of this case I cannot see that there ia any alleged injury to 
the caste and character of the plaintiffs arising from any illogil or unjustifiable conduct 
of the other parties, Tae quostiou of pUintills’ right to the half the temple property 
is simply a caste question ; it is not a right of any individual, nor can it bo lookovi on 
as affecting the separate individual right of the parties. It is a question solely affect- 
ing the well-being of the caste, and. as such, I consider the Court cannot interfere.” 

[85J Against this decision the plaintiffs appealed to the High Court, urging that 
the District Judge was wrong in holding that the question involvcl was a caste question 
nob cogni^iable by the Civil Court, and that it related merely to a civil right, uis., a 
right of property. A Full Bench of the High Court, consisting of the Judges named 
above, confirmed the decree of the District Judge. 

[P., 6 B. 83; R., 19 B. 507 (521) ; 26 B. 174 (188, 189) ; 34 B. 467 = 11 Bom. L.R. 

1014 = 4 Ind. Oas, 108; D., 12 B. 225; 9 Bom, L.R. 569 (577).] 


5 B. 85 = 5 Ind. Jur. 428, 

[85] APPELLATE CRIMINAL. 


Before Sir Charles Sargent, Kt., and Mr. Justice M. MelvilL 
Empress y. Jafar M. Talab. '^ [22nd September. 1880.j 

Presidency MagUlr ales' Act ^ P}o. IV 0 / 1877, s. 167, Plea of ouilty—Conmction^ 

Sentence -Appeal. 

Where a person has, on bis own plea, boon convicted ou a trial hold by a 
Presidency Magistrate, an appeal to the High Court, on the ground that the 
conviction was illegal and therefore also the sentonoe, does not Bo acootding 
to the provisions of s. 167 of the Presidency Magistrates’ Act No. IV of 1377, 
albeit that the Magistrate has sentenced the person to imprisonmout for a term 
exceeding six months or to a fine exceeding two hundred rupees. 

This was a petition of appeal purporting to be under 3 . 187 of Act 
No. IV of 1877, praying for a reversal of the sentence of a line of Rs. 2o0 
passed on him by G. P. Cooper, Chief Presidency Magistrate of Bombay. 

By virtue of the authority vested in the Municipal Commissioner for 
the city of Bombay by a. 74, ols. 1 and 2 of the Bombay Municipal Acts 
of 1872 and 1878. the accused Jafar Talab was required by a notice, dated 
the Ist of October 1879, to make a true return in writing showing the 
rent or annual value of a house belonging to him. The said accused was 

Criminal Appeal No. 2 of 1980. 
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cautioned that in the event of his failing to furnish the return within a 
week of the receipt of the notice, he would render hinaself liable under 
cl. 2, s. 74, to the penalty provided in s. 176 of the Indian Penal Code. A 
return was accordingly made on the 23rd October, 1879, but inquiries in 
the Municipal Office having awakened suspicions as to the accuracy 
of the returns, Edalji Rustamji Reporter, Assistant Assessor to the CBnnNAI/o 
Municipality, laid an information before Mr. Cooper on the 17th 
of June 1880, [86] charging Jafar Talab under s. 177 of the Indian Penal 5 
Code, with having furnished false information to a public servant, and a ^ 

summons was issued the same day. 

Lang^ for the petitioner. — This is a conviction under s. 74 of Bombay 
Act III of 1872 for having knowingly made a false or incorrect return. 

Section 296 of the Act provides that no person shall be liable to any 
penalty under the Act, for any offence made cognizable before a Magistrate, 
unless the complaint respecting such offence shall have been made before a 
Magistrate within three months next after the commission of such offence. 

The alleged false return in this case was made on the 23rd October 1873, 
and the complaint was not made till the 17th of June 1880, hence the 
Magistrate had no power to entertain the charge much less to convict the 

accused and pass sentence upon him. 

The Hon. F. L. Latham, Acting Advocate-General, im* the Crown. 

— The petitioner having pleaded guilty before the Magistrate, cannot 
appeal to the High Court on the ground of the illegality of his con- 
viction. The proviso of s. 167 of the Presidency Magistrates Act gives 
to a person convicted on his own plea an appeal for a limited purpose 
only. If the sentence be too severe, he can appeal to have it reduced , or 
if it be not of the nature sanctioned by law, he can have that error re- 
medied. If he has confessed to an offence punishable with fine only and 
the Magistrate has sentenced him to imprisonment, be can appeal to tne 
High Court and have the illegality of the sentence removed ; bi^he cannot 
urge that his conviction is wrong. Moreover, it is open to the High Court, 
under s. 174 of the Presidencv Magistrates’ Act, to find the petitioner 
guilty under either s. 177 or s. 192 of the Indian Penal Code quite inde- 
pendently of s. 74 of the Municipal Act. His offence is complete even 
though s. 74 had never become law. The limitation of three months pro- 
vided in this section cannot operate as a limitation on any offence 
contained in the Indian Penal Code. The Municipal Act is an Act 
Bombay Legislature ; under s. 43 of the Indian Councils 4 - # 

Vic., c. 67; and the enactment of such a limitation by it to affect an Act of 
the supreme legislature would be clearly ultra vires. To preserve harmony 
[87] it must be held that s. 296 of the Municipal Act was not intended 

to apply to s. 74. , 

Lang, in reply.— If the petitioner had pleaded guilty to acts whicP 

do not constitute any offence whatever, and the Magistrate had errone- 
ously found him guilty of an offence he would have bad a right of appeal, 
for his conviction and sentence would both have been clearly wrong. And 
this would have been the case even if he had been sentenced to imprison- 
ment for less than six months or to a fine not exceeding two hundred 

rupees. 

JUDGMENT. 

The judgment of the Court was delivered by 

Sargent, J.— Section 167 of the Presidency Magistrates’ Act UV ot 
1877) provides that “ any person convicted on a trial held by a Presidency 
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Magistrate may appeal to the High Court if the Magistrate has sentenced 
him to imprisonment for a term exceeding six months or to fine exceed- 
ing two hundred rupees ; Provided that when an accused person has 
been convicted on his own plea, no such appeal shall lie except 
as to the extent or legality of the sentence.” We think that this 
proviso, construed in its plain and obvious sense, is to limit the right of 
appeal when the accused has pleaded guilcy to such matter as may be 
special ground of complaint with respect to the sentence as distinguished 
from the conviction itself, whether on the ground that the extent of the 
sentence is beyond what the circumstances of the case required, or that 
the sentence is illegal as not authorized by law. The intention of the 
Legislature would appear to be to treat the plea of guilty as a waiver of 
the right to appeal except as to the justice and legality of the sentence 
itself. In the present case the petitioner, who had pleaded guilty, com- 
plains that his conviction on a charge of having committed an offence under 
s. 177 of the Penal Code is bad, having regard to s. 296 of the Bombay 
Municipal Act, and his application is, therefore, an appeal against the 
legality of the conviction which, in our opinion, is excluded by the proviso 
to s. 167 of the Presidencv Macishratpa’ Art 


Order accordingly. 


5 B. 88. 

[88] APPELLATE CIVIL. 

Before Sir Michael Boherts Westropp, Kt., Chief Justice 

and Mr. Justice M, Melvill. 


ANDAR.TI KaLTAN.II, deceased, HIS HEIRS HIS DAUGHTERS BAI AmBA 
AND ANOTHER (Plaintiffs), Appellants v. Dulabh Jeevan 
[Defendant), Bespondent.'' [12th November, 1877.] 

Limitation Act No. XlV of 1959, s. 4 — Acknoxoledgment— ‘Signature, 

When an account stated was written by a debtor himself, with his name at 
the top of the entry, it was held to be sufTiciontly signed within the meaning of 
a. 4 of Act XIV of 1859. 

[F., 5 B. 89 ; 31 C. 1043 = 9 C.W.N. 83 ; R., U.B.R. (1892—1896) Civil, 462. J 

This case was submitted for the opinion of the High Court by 

E. Hosking, Assistant Judge at Surat, under s. 28 of Act XXIII of 1861 
He stated it as follows : — 

“ The fohowing is a translation of a stated account (Ex 2) in the 
said appeal: Samvab 1924, Margashirsh vad 12th Sanivar (Saturday) the 
account of Desai Andarji Kalyanji passed by his own hand to Soni Dulabh 
Jairam after settlement of accounts — 

145^ Balance Es. 14oi. in figures one hundred and forty- five and a 
half : by his own hand.’ 

I have found that this account was written bv Andarji Kalyanji 
The point on which I feel doubtful is, whether thia ‘ account should bo 
held fco be fiigned by Andarji Kalyanji within the meaning of 3.4 of Act 
Xiy of 18 j 9 and, therefore, I refer this point to the High Court for 
decision. I ^aye made ray decision in the appeal contingent on the 

• Civil RofcreDce No. 20 of 1877. 
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decision of the High Court on this point. I am of opinion that the writing 
of his name by Andarji Kalyanji in the heading of this account, as above 
shown, is not a signature.'* 

There was no appearance of parties in the High Court. 


JUDGMENT. 


Westropp, C.J. — The Court thinks that the account stated has been 
sufficiently signed by Andarji Kalyanji within the meaning of s. 4 of Act 
XIV of 1859. The signature is in one of the modes of signing most 
generally practised by natives. 


1877 

NOV. 12. 

Appel- 

late 

Civil. 

5 B. 88. 


5 B. 89. 

[89] APPELLATE CIVIL. 

Before Sir Michael Roberts Westropp, Kt., Chief Justice, and 

Mr, Justice EcmhalL 

Jekisan BapuJI and another {Plaintiffs), Appellants v. Bhowsar 
Bsoga Jetha, deceased, by his son and heir Samal 
Bhoga, a minor, represented by chis mother Bai Mancha 
{Defendant), Respondent.^ [28ch September, 1880.] 

Limitation Act, Eo. XV of 1377, s. Acknoiuledgment^ Signature . 

Where the whole of an account stated (khata) was written by a debtor himself 
with the introduction of his name at the top of the entry, the khata was held to 
be sufficiently signed within the meaning of Act XV of 1877, s. 19. 

CP., 31 C. 1043 = 9 C.W.N. 83.] 

This case was referred for the opinion of the High Court by S. H. 
Phillnotts, Judge of the District Court of Ahmedabad, under s. 617 of Act 

X of 1877. The case came before him in appeal, and was stated by him 

as follows : — 

“This action was instituted by appellants to recover Es. 68 principal 
and Es. 16 interest, less Es. 10-8-0 as diEference in currencies, on a balance 
of account alleged to have been stated on Maha vad 2, Samvat 193-. (11th 
February 1876), by the deceased Bhoga Jetha. 

'* Respondent denied all knowledge of the transaction. 

“The Subordinate Judge of Kaira, Rao Saheb Dowlatrai Sampatrai- 
rejected the claim on the ground that the account not having been 
signed by deceased, the claim was barred by limitation. He appears to 
bave been of opinion that the khata had been written by the deceased, 

but recorded no finding on the point. 

“ Appellants appealed on the grounds 

“ (1) That the lower Court’s decision was contrary to law and 

■evidence. 

“ (2) That the lower Court was in error in rejecting the claim on the 
ground that the balance sued on did not bear the signature of Bhoga, 
because the said Bhoga had written his own name in the heading, and 
added ‘dashkat pote’ (his own signature). 

“(3) It was proved that Bhoga had acknowledged the debt, yet the 
<5laim was rejected, ^ 

• Civil Reference, No. 15 of 1880. 
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190] “ (4) That it had been the custom of Gujarat for hundreds of 

years to take acknowledgments in this way, yet the lower Court decided 

contrarv to the custom. 

% 

“ The issues for decision are — 

“ (1) Was this account written by Bhoga Jetha ? 

“ (2) If so, is the name of Bboga Jetha at the head of the account 
a signature within the meaning of s. 19, Act XV of 1877? 

“ My finding on the first issue is in the affirmative. 

It is proved by the evidence of one witness, who was not cross-exa- 
mined, that the deceased Bhoga wrote the account with his own hand. 
The widow simply expresses her ignorance on the subject, and has produc- 
ed no evidence to prove that the khata is not in her deceased husband’s 
hand-writing. 

“ As regards the second issue — 

The khata which, as I have above held, is written entirely in decea- 
sed’s hand-writing, runs as follows (exhibit No. 2) : — 

Shri. 

Bhowsa Bhoga Jetha’s khata of Samvat 1932, Maha vad — 

68-0-0, in letters sixty-eight rupees, balance due up to Samvat 
1932, Maha vad 2, having made up accounts were found due 
to you, that is. debited ; (dasbkat pote) i.c., his own handwrit- 
ing : errors excepted. 

It is admitted on both sides that the suit will bj time-barred unless 
this acknowledgment is sufficient to bring the suit within the limitation. 
Mr. Broughton, in commenting on this section, says : — 

The words ‘ signed by him' used in s. 4 of Act XIV of 1879, were 
considered sufficiently complied with where the signature appeared on the 
body of the instrument, which was delivered as complete, although not 
signed at the foot or the end, and he refers to 2 Mad. H. C. Rep. 79. 
However, in that case, it does not appear clear what kind of a signature 
was made, or where the name was written. 

The decisions with regard to signatures in English cases have 

been mostly made with reference to the Statute of Frauds. It has [91] 

in them been ruled, that where the name of the party sought to be 

charged has been written by his authority it matters not whether it is 

written at the top or in the middle of the paper. It is a sufficient signature 

to satisfy the requirements of * a signature’ although not signed regularly 

at the bottom. There is always a question whether the party meant to be 

bound by it as it stood, or whether it was left so unsigned, because he 

refused to complete it (Smith on Contracts, p. 58.) In this case the 

evidence shows the respondent did write the account, including his 

own name, and the words ‘ dashkat pote’ show that he regarded it as 
completed. 

I therefore find this issue in favour of appellant, subject to the 
opinion of tho High Court whether in the case of a khata having been 
written by the judgment-debtor the entry of his name in his own hand- 
writing is a sufficient signature under 9 . 19, Act XV of 1877. Subject to 

the oeinion of the High Court, to which I refer the case under s. 617 of 

Act X of 1877. I reverse the Subordinate Judge’s decree, and award 
the claim with costs." 

There was no appearance of parties in the High Court. 

The following is tho judgment of tho Court : — 


1880 

SEP, 28. 

Appel- 
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In re NURSEY spinning k WEAVING CO. 
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JUDGMENT. 

WestroPP, G.J. — The Court answers the question of the District 
Judge in the af&rmative. It agrees with him in thinking that the khata 
has been sufficiently signed by the deceased, the debtor’s name having 
been introduced in his own hand-writing at the top of the entry, the whole 
of such entry being in the same hand-writing : Khioaja Muhammad Janula 
V. Venkatarayar and another (1), Andarji Kalyanji v. Dulabh Jeevan (2). 


1880 

SEP. 2S. 

Appel- 

late 

Civil. 

5 B. 83= 


5 B. 92. 

[92] ORIGINAL CIVIL. 
Before Sir Charles Sargent, Justice. ^ 


In the matter of the Nursey Spinning and Weaving 
Company, Limited; National Bank of India, Claimant; H. R. 

Cormac and others, Official Liquidators. [28th August, 1880.] 

Qompdiiy —-Winding up — Bill of exchange — Ijiability of Company on bill dvawn by 
Directors — Misrepresentation — Didian Contract Act {IX of 1872), ss. 18 and 19. 

On the 9tli October 1878 the National Bank purchased from the N. Company 
a bill of exchange for 4,000 dollars, equivalent to Rs. 8,680, drawn* by the N. 
Company upon the hrm of N. K. & Co., of Hongkong. The bill was in the fol- 
lowing form : — “ Sixty days after sight of this first of exchange (second and third 
of same tenor and date not being paid) pay to the order of the National Bank of 
India the sum of dollars four thousand only, value received and;place the same to 
account of Nursey Kessowji, Ghelabhoy Pudumsey, Directors. Nursey Kessowji 
Secretary, Treasurer and Agent, The Nursey Spinning and Weaving Company, 
Limited.” The bill was duly accepted and presented for payment, but was dis- 
honoured. On the 6th January 1879 the Bank gave notice of dishonour and 
demanded payment from the Company as drawers of the bill. On the 18th 
January 1879 the N. Company was ordered to be wound up, and the Bank sent 
in a claim against the Company as dratoers of the bill, and subsequently sent in 
an alternative claim for Rs. 8,680 being the ** amount paid by the Bank to and 
received by the Company.” 

Held on the authority of In re The New Wleming Spinning and Weaving Com- 
pany Limited (3) that having regard to the form of the bilL the N. Company 
could not be made liable as drawers, but held also that the Bank was entitled to 
recover the amount of the bill from the N. Company as money received to the 
use of the Bank, on the ground that the Directors of the N. Company, while 
acting within their authority, had sold to the Bank on behalf of the Gompanyy as 
a bill upon which the Company was liable, one upon which the Company was not 
liable, and had, therefore, been guilty of misrepresentation within the meaning 
of S 9 . 18 and 19 of the Indian Contract Act (IX of 1872). 

This was a claim in the winding up of the above Company, made by 
the National Bank of India, to recover payment of the sum of Rs. 8,680 
with interest, as money lent and advanced by the Bank to the Company. 

On the 9th October 1878 the National Bank of India purchased from 
the Nursey Spinning and Weaving Company a bill of exchange for four 
thousand dollars (equivalent to Rs. 8,680), [93] drawn by the Company 
Upon the firm of Nursey Kessowji & Co., of Hongkong. The bill was in 
the following form : — 

** Due, 6th January 1879, exchange for $ 4,000. 

Bombay, 2ih October 1878. 

Sixty days after sight of this first of exchange (second and third of the 
same tenor and date not be ing paid) pay to the order of National Bank 

(1) 2 M. H, 0, R. 79 (81), (2) 5 B. 88, supra, (3) 4 B. 276. 
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1880 of India the sum of dollars four thousand only, value received, and place 
Aug. 28. the same to the account of. 


Original 

Civil. 

S B. 92. 
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(Signed) Nursey Kessowji, 1 

( „ ) GHELARHOY PaOUMSEY, I 


Nursey Kessowji, 

Secretary, Treasurer and Agent. 

The Nursey Spinning and Weaving Company, Limited.” 


The bill was duly accepted and was presented for payment, but was 
dishonoured. 

On the 6th January 1879 the National Bank gave notice to the 
Company that the bill had been dishonoured, and demanded payment of 
the amount of the hill from the Company as the drawers. On the 18th 
January 1879 the Company was ordered to be wound up, and the National 
Bank subsequently sent in their claim against the Company as drawers of 
the bill. 

In consequence of a decision of the High Court in December 1879 in 
the case of the New Fleming Spinning and Weaoing Oonipany (1), where 
it was held that a Company was nob liable as drawers of a bill drawn in a 
similar form, the National Bank, on the 3rd February 1880, withdrew 
their claim against the Company as drawers of the bilf and sent in 
their present claim against the Company for jnoney lent by the Bank to 
the Company. 

[94i] It was admitted by the Liquidators of the Company that the 
Rs. 8,680 had been paid by the Bank to two Directors of the Company, 
viz., Nursey Kessowji and Ghelahhoy Pudumsay, who signed a receipt for 
it which they wore authorized to do by the Articles of Association. The 
sum was also placed to thecrelit of the Company in the Company's books. 

Farran, for the National Bank, — The question is, did the Bank buy 
this bill for Rl 8,630, or did it lend the money to the Company to be re- 
paid ? It was clearly the intention of the parties that the Company 
should be liable if the bill was not paid by Messrs. Nursey Kessowji and 
Company, of Hongkong, Ic was not the intention of the Bank to buy 
the hill out and out. Both parties in their books treat the bill as a bill, of 
the Bank. The Bank gob from the Company, together with the bill, docu- 
ments relating to certain bales of yarn as further security for the money. 
If the bill had not been accepted, the Bank could have sold the yarn, 
and thus paid itself out of the pronorby of tho Company. This shows 
that the Company was to bo liable: Van Wartw. iroo//t*//(2). If one person 
delivers a bill to another without endorsement, the circumstances must be 
considered in order to ascertain if ha is liable in case the bill is nob paid. 


(1) 4 B. 275. 


(2) 3 B, & C. 439. 
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The circucasfcances here showed that the bill was bakan for an advance bo 1880 
the Oompany : In re London and Mediterranean Bank (l). Counsel refer- Au^^28. 

red to the Contract Act (IX of 1872), s. 18, cl. ■ odth-xnaXi 

Hon F. L. Latham (Acting Advocate-General), and Inverarity for the URIGIjnah 

Liquidators of the Gocnpany.— Tnare is no evidence here that the money Oivili, 

was a loan. There was no loan, but Che purchase ot a hill. 1 jere is 

no remedy agaiasb the sailer of a bill either oo the instrument lus.lf or to 

reoover the eonsideration ; Byles OQ Bills {12th ed.) P- 169 • v 

Duncanl2). They cited Chalmers on Bills, p. 173 ; Jones v. Byde (3). Young 
V. Cole (4). 

JUDGMENT. 

Sargent. J.— The questions which I have to decide, arise upon the ad- 
judication of the claim of the National Bank of India against the Nursey 
Spinning and Weaving Company in liquidation. ^5] The circumstaaces 
on which the claim arises are stated by William Baker, Manager of the 
said Bank, and Thomas Mathason, Accountant of the sam^ in their joint 

and several affidavit, sworn on the 25th February 1880. ^ 

on the 9Dh October 1878 a sum of Rs. 8.680 was paid by the Bank to the 
Nursey Spinning and Weaving Company for a bill of e^°^fnge pure a 
by the Bank from the Company on the above date, wnich bill has be 
put in evidence as Exhibit A : that the said bill was duly 
payment to the acceptors, Nursey Kessowp and "Ay? the 

kong, but was dishonoured ; that on the 6*^^ .Nahonoured 

Bank gave notice to the Company that the bill had bean ^‘s^oaoui^. 

and demanded payment of the amount of the bill from the Gom^^ 

pany as the drawers of the Bill. The order or o nnd^it would 
the Company was made on the I8th January 1879, and it wouM 

appear that the first claim that was sent to a exclusivelv 

Company by the Bank in the course of 1879 proceeded exclusively 

on iL basis of the Company being liable o« the 

however, of a similar claim made by the Ban o • . _ „ hill 

New Fleming Spinning and Weaving Company, m iq . Justice 

identical in form with Exhibit A having been ad] ndicated on ^ 

Green unfavourably to that Bank nn ^rd Februarv 

affirmed by the Court of AppeaUfi). the National Bank on 3id ^bruary 

1880. wrote to the Liquidators of the Nursey Spinning 

Company to say, that in supersession of their former the 

amounJ paid by the Bank to and received by the ^ ^by 

October 1878, as appears by the receipt bearing that date ^“8 ^i^ne by 
two of the Directors, and by the Secretary Treasurer ^nd Agent of ^he 
said Company, together with interest on the said su'n fro^n the said Otp 
Pctober 1878 ;ntil the date of the binding up. At the hearmg^of^ 

claim for adjudication, however, I was as e o *^®SAr mieht if so 

sented for proof in its double aspect, in order that 
advised, have an opnortunity of appealing on eit er g 

!»« S SaT,po»a of by ib. a.oi«ob of m, «X. ”.°Sw 

appeal), to which I have before referred and titled to 

ed. I proceed, therefore, to consider whether the Ba Dk23_enMtle^ 

^ ^ m A A 


(1) L.R. 3 Ch. Ap. 6^1. 
(4) 3 Bing. N. 0. 724. 


(2) 6 B. & 0. 671. (3). 5 Taunt 488. 

(5; 3 B. 439. On appeal 4 B. 275. 
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1880 recover from the Company the sum of Es. 8,680, which, as the Bank 
Aug. 28 . alleges, was paid to the Company on the 9th October 1878. Now, it is 
« ~ not in dispute that the Rs. 8.680 were actually paid to two Directors, 
USIGINAL Nursey Kessowji and Ghelabhoy Pudumsey. who signed a receipt for it, 
CiViD. as authorized to do by cl. 104 of the Articles of Association ; and, fur- 

3 B. 92. placed to the credit of the Company in the 

books of the Company. It is also to be remarked that Nursey Kessowji 
was the banker of the Company. The Rs. 8,680 must, therefore, for the 
purposes of the question I have to decide, be deemed bo have been paid to 
the Company. As to the circumstances under which it was so paid, tha 
affidavit of Mr. Baker, the Manager of the Bank, can leave no doubt’ that 
the money was cot advanced as a loan, but was paid for the purchase 
from the Company of the bill (Ex. A), and the affidavit, filed in August of 
this year, of Premchund Roychund, who acted as broker for the Company 
in the transaction, shews that the bill was offered for sale to the Bank as 
the bill of the Company, upon which the Company was liable as drawers, 
and that it was purchased, as such, by the Bank, both parties being then 
admittedly under the impression that the Company was liable on the bill. 
That being so, I am unable to distinguish the case on principle from the 
cases o( Jones v. R^jde (1) and Gompertz v. Bartlett (2). In Jones v. Byde 
the defendant discounted with the plaintiff a navy bill purporting to be 
for £1,884-163. lOd. without endorsing it. The bill turned out to have 
been forged by inserting the figure 1 before the figures £884, the amount 
originally mentioned in the bill. Both parties were ignorant of this having 
been done. Payment was refused at the Pay Office when the bill was 
presented. However, a new bill was issued to the plaintiff by the office 
m lieu of the old bill, for the right sum paid. The plaintiff then sued the 
defendant for tha difference between what he had received at the Pay 
Office and what he had paid to the defendant, and the Court held 
he was entitled to [97] recover it. Gibbs. 0. J.. says : “ The defendant 
has in the present case put off this instrument as a navy bill of a 
certain description : it turns out not to be a navy bill of that amount, and, 
therelore, the money must be recovered back." 


M t ■ Govipertz v. Bartlett (2) the defendanthad produced to 

the plaintiff, for the purpose of being discounted, an unstamped bill drawn 
at bierra Leone and accepted at London, but which was, in fact, drawn 
at London The defendant said he did not wish to put his name on it. 
but that plaintiff might enquire about it, and, if he was satisHed. defond- 
ant would pay a liberal discount. The plaintiff was satisfied and 
discounted the bill. The bill was dishonoured, and the acceptor becoming 
bankrupt an attempt was made to prove, under the bankruptcy of the 
acceptor, for the amount of the bill, but the olaim was disallowed, as the 
bill was not stamped. Under these circumstanoes the plaintiff brought 
his action against the defendant to recover what he had paid for the bill 
as money received for the use of the plaintiff, and it was held by the 
Court of Queen s Bench that ho was entitled to recover it. Lord 
Campbell says ; This 13 the case of a thing which is not what it 
professed to be when sold, and upon this ground I think the money must 
be taken to have been paid upon a mistake of fact, the bill not answering 
the description of that sold.” And after referring to Jones v. Eyde (1) 
and ionnoe v. Cole (3), as authorities in support of the action, he adds : 


(1) 5 Taunt 488. 

(3) 3 Bing. N. C. 724. 
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“ In principle the case is the sanae as it the vendor had professed to sell 1880 
a har of gold which turned out to be mere dross, coloured and disguised.’* Aug. 28, , 
Wightman, J., says; “lam of the same opinion, on the ground that 
the thing sold does not answer the description of that which the vendor ORIGINAL 
professed to sell.*’ ^ , CIVIL. 

Now here we have the Company, by their Directors, acting within their ^ 
authority, and admittedly in perfect assurance, selling a bill to the Bank ' * 

on behalf of the Company as a bill upon which the Company was liable, 
which, however, turns out to be one upon which the Company wasnot liable. 

I say, acting within their authority, for the transaction was in its very 
nature, and was understood by [98] the Bank to be, one for the purpose of 
raising money for the Company, as provided by cl. 102 of the Articles of 
Association ; and, indeed, it was, I think, admitted to be one of the ordinary 
inodes by which Spinning and Weaving Companies, in the course of their 
business, anticipate the sales of their yarn and piece-goods exported to the 
China markets. The only difference between the cases I have referred 
to and the present case is that, in the former, the bill sold was different 
from what, on the face of it, it purported to be, while in this case it is 
different from what it was expressly represented to be by the agents of the 
Company in the ordinary course of business which they were authoriaed to 
transact. In all three cases what was sold was different from what the 
vendor professed to sell ; in other words, there was a misrepresentation 
within the meaning of s. 18 of the Indian Contract Act, which, coupled 
with s. 19, provides that a contract shall be voidable when there has been 
a misrepresentation, “ causing, however innocently, a party to an agree- 
ment to make a mistake as to the substance of the thing which is the 
subject of the agreement.” It was said that the exception to s. 19, 
which excludes from the operation of the section the case where the party 
whose consent was obtained by misrepresentation had the means of dis- 
covering the truth with ordinary diligence, is applicable to the present 
case. But no ordinary diligence would have enabled the Bank to discover 
that the Company was not liable on this bill. The form of the bill would 
naturally lead the Bank, as it admittedly did lead other Banks, to 
suppose that it was the Company’s bill as represented, and the discovery 
could only be made by persons learned in the law and after a careful 
examination of legal authorities. I am, therefore, of opinion that the 
Bank is entitled to recover the sum of Rs. 8,680 with interest from the 
9th October 1878 up to the date of the order for the winding up of the 
Company. 

Attorneys for the Liquidators of the Company.— Messrs. Ardaseer 
arid Hormusjee. 

AttOTnoys for the National Bank of India. — Messrs Smith and rrere^ 


67 



3 Bom. 99 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


5 B. 99. 

[99] OEIGINAL CIVIL. 

Before the Honourable Mr. Justice West* 


Nakbadabai v. Mahadeo Naeayan, Kashi- 

Nath Naeayan and Shamabai (Defendants) 

[December, 1880.] 

Hindu Law — Maintenance — Widow's right to maintenance— Qift oj his property hy a 
husba7id in fraud of his tuidow's right to viainUnance — Nature of loife's interest in 
her husband’s property — Tra7isfer by her of her hiierest — Release t') her husband — 
Arrears and future 7namie7ia7ice a charge on property of deceased husbayid. 

A Hindu husband cannot alienate, by a deed of ^ift to bis undivided sous by 
his first and second wives, the whole ct his immoveable property, though self- 
acquired, without making for his third wife, wh^ is destitute and has not for* 
feited her right to maintenance, a suitable provision to take effect after his death. 
After the husband’s death she is entitled to follow such property in the hands 
of her step-sons to recover her maintenance, her right to which is not affected by 
any agreement made by her with bor husband in his life-time. 

A Hindu wife has no property or oo-ownership in h^r bmb^nd’s estate in the 
ordinary sense, which involves independent and co-equal powers of disposition 
and exclusive enjoyment. Her right is merely an inchoate right to partition, 
which she cannot transfer or assign away by her own individual act ; and unless 
such right has been defined by partition or otherwise, it cannot b 3 released by 
her to her husband. 

Arrears of maintenance as well as prospective allowance during the widow’s 
life awarded in the same decree and held to bo a charge on the property in the 
possession of the donees of her deceased husband. 

[R., 34 M. 7 (9) = 6 Ind Gas. 439 = 20 M.L.J. 785 = 8 M.L.T. 103 ; I I C.P L R 114 • 
13Ind. Gas. 136.] 

Suit for maintenance. — Tbe plaintiff was a widow of one Naravan 
Eansord Mistri, who died on the 26th September 1879. The 6rst two 
defendants were his ons by another wife, Shamabai, who was the third 
defendant in this suit. The plaintiff claimed arrears of past maintenance 
and a provision for her future maintenance, and prayed for a declaration 
that the immoveable property of her deceased husband, then in the hands 

of the first and second defendants, was charged with the paymgnt 
thereof. 

The immoveable property consisted of a house in Bombay which was 
self-acquired by the deceased. Shortly before his death he had quarrelled 
with the plaintiff, and the matters in dispute between them were referred 
to the arbitration of the caste. In pursuance of the award made by the 
caste, the deceased entered into an agreement with the plaintiff, dated the 
3rd April 1879. whereby he allotted bo the plaintiff (1) the free use of a room 
in [100] the said house for her residence, (2) tbe free use of the utensils and 
furniture therein, and (3) a separate allowance for maintenance at the 
rate of Es. 7 a month. The counterpart of this agreement, produced by 
the plaintiff and marked No. 1, contained the following passage I 
(Narayan) will continue to pay at the said rate, and my heir Kashinath 
Narayan (i.e., defendant No. 2 on my behalf will continue to pay these 
rupees so long as I am alive.” The plaintiff alleged that the words 1 
am" at the close of the sentence, had been inserted by the defendants after 

the execution of the agreement. No other evidence, however, on this 
point was adduced. 


1880 

December. 

Original 

Civil. 

3 B. 99. 
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The counfeerpart of the agreement, produced by the defendants and 1880 
marked No. 2, was signed by the plaintiff, and in lieu of the above passage December, 
it contained the following clause : — “ I {i.e.y the plaintiff) will behave and 
conduct myself according to the separate agreement which has been given ORIGINAIp 

^ _ M AA •• 


to me * ^ * there remains no claim of mine to the house.” 

By an English deed of indenture, dated the 17bh July 1879, the de- 
ceased conveyed the house in fee to the first and second defendants as a 

Qift, ^ 

The first and second defendants contended (1) that the gift of the 
house to them was an absolute gift, and was not made subject to any 
charge on account of the plaintiff’s maintenance ; (2) that the plaintiff 
bad received ornaments and other property of the deceased, and that she 
had, therefore, no right to maintenance. They also alleged that, subse- 
quently to the death of the deceased, the plaintiff had brought an action 
against them on the agreement of the 3rd April 1879, and had been non- 
suited. 

The following issues were raised at the hearing : 


1. Was the suic barred as res judicata against all or any of the 
defendants ? 

2. Is the alleged deed of gift made by Narayan Kansord Mistri, 
deceased, in favour of his sons, genuine and valid ? 

3. Does the said deed of gift bar or affect the plaintiff’s claim for 
maintenance as against the defendants, or any of them, and, if so, how 
and to what extent? 

[101] 4. Has the plaintiff taken possession of Narayan Kansord's 

property so as to deprive her of any right she may have to maintenance, 
and what is the value of such property ? 

5. What relief, if any, is the plaintiff entitled to ? 

Vicajee and DhairyavaUj for the plaintiff. — The main question is, 
■whether a Hindu can alienate the whole of bis self-acquired property by 
way of gift so as to defeat his wife’s right to maintenance after his death ? 
There is no direct authority on the point on this side of India. In Bai 
Lakshmi v. Bakhmidas Gopaidas (1) the widow’s right to maintenance is 
said to be absolute and indefeasible. This case was disapproved in Savi- 
tribai v. Luximihai (2), but not upon this point. In this case texts are 
cited as to the imperative obligation of maintaining parents as distinguished 
from other relatives, and the term mother includes step-mother(3). Jam- 
na v. Machul Saku (4) is the only case which bears directly on the point. 
The ruling of the Court there is based on the analogy suggested by Mr. 
Mayne(5) between a devise by will and a gift inter vivoSj and also on^the 
doctrine, not fully recognized in Bombay, of a widow being considered in 
a subordinate sense a co-owner with her husband in his property. As 
to separate maintenance, see Udaram Sitaram v. Sonkabai (6) ; and as to 
arrears of maintenance being allowed in a decree for future maintenance, 
Rajah Prithee Singh v. RanuBai Kower (7). 

The second defendant appeared in person. 

The third defendant did not appear, and was dismissed from the suit 
on the application of the plaintiff’s counsel. 


(1) 1 B.H.C.R. 13. (2) 2. B. 673; and see pp. 597 and 583. 

(3) West and Buhler (2nd ed.), p. 90) Q. 5. 188 (a) 392 (a) Mayukh. oh. iv. s. 4, 

(4) 2 A. 315. (5) Mayne’s Hindu Law (2nd ed.), 9. 389. 

(6) 10 B.H.O R. 483. See also Sidlingam v. Sidova^ 2 B. 634. 

(7) I. A. 1872-73. Sup. Vol. 203. 


Civil. 
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JUDGMENT. 


Deoemi^er. 

Original 

Civil. 

3 B, 99. 


IGfch December. WEST, J. Oq the issue of res judicata the defend- 
ant, Kashinath, nonducting the case for himself and his co-defendants, 
has failed to produce anything more than a summons from the Court of 
Small Causes. How the suit was disposed [102] of, and on what grounds, 
I have no means of forming an opinion. I must, therefore, find the first 
issue for the plaintiff. 

The genuieness and validity of the deed of gift by the deceased 
Narayan in favour of his sons, the defendants Mahadeo and Kashinath, 
has been admitted in the course of the hearing, and on the second issue 
I find accordingly. 


The third and principal issue is, as to rhe effect of his deed of gift 
on the plaintiff Narbadabai’s claim to maintenance as against the male 
defendants, and the property held by them. At the request of the plain- 
tiff s counsel, her co-widow, Shamabai, has been dismissed from the suit. 

Narbadabai was the third wife of Narayan. They seem, after some 
time, to have agreed very ill, and eventually the documents Nos. 1 and 2 
were executed between them. Dy the one, Narayan engages to provide 
Narbadabai with an apartment and Rs. 7 a month during his life ; by 
the other she renounces all claim upon his property. In Narayan’s 
agreement, the Marathi word mi" seems to have been interpolated, and 
the effect of this is to make the document an engagement during Narayan’s 
life, which would otherwise be more properly construed as one for his 
wife Narbadabai s life. How the word was introduced does not, however, 
appear, and it was for the plaintiff, who held the document, to account 
for it. The grantor makes his heirs and representatives liable, as well 
as himself, for the fulfilment of his engagement, and this is hardly con- 
sistent with its having been originally intended to limit the operation of 
the deed to his life; but, still, the effect of the words “ so long as I live ” 
cannot be got rid of by the addition that the maintenance must be provi- 
ded by the donor’s heirs and representatives as well as by himself. As 
it stands, it makes no provision for Narbadabai should she become, as 
now she has become, a widow through the death of Narayan. 

If a wife's right to maintenance rests on a joint ownership in her 
husband’s property (1), and she is capable of dealing with her joint in- 
terest as if it were a separata estate, the release or counter contract enter- 
ed into by Narbadabai, it might be contended, was [103] effectual to 
deprive her of all claims against Narayan’s estate, and he might then deal 
with it free from any rights originally vested in Narbadabai by her mar- 
riage. His subsequent gift of the property to his sons would be unincum- 
bered by Narbadabai's claim to maintenaDce or a share, which otherwise 
would have accompanied it into the hands of Mahadeo and Kashinath. sRut 
the co-ownership of the wife in her husband’s proporfcv, if that can pro- 
perly be called ownership at all, which involves no independent or co-equal 

powers of disposition or exclusive enjoyment (2), is not of a kind that 

accepts the rules applicable to an ownership in the ordinary sense. Her right 
to maintenance does not depend on it, for the husband is bound to sup- 
port her, though he should have no property at all. It is rather a 
latent right coming into operation only when natural affection, which 


(1) Smriti ChandriUa, oh. ix, s. ii, par. 14 ; ch. ix, 8. i, par. 4, 19 ; Colo. Dig, Bk 
V. t. 87, 88, Comm. 

(2) Viramitrodaya, p. 1C5. 
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■usually prompts the mutual acts of members of families, fails of its proper 1880 
ehect, and law has to step in with its rigid rules and imperfect remedies (1). Dec. 16. 
Unless she be deserted, or the family be divided, the wife is strictly depend- 
ent as to her so-called property (2). In these events a right to a share OriginaIi 
of the estate springs up, but till then she has only a right which is com- OlVUi. 
pletely subordinate (3). It is not one that she can transfer by her indi- » 
vidual act, as this is opposed to the theory even of joint ownership (4), 

^nd no substitution is possible of another for herself in the supposed 
co-ownership with her husband in the common estate No other could 
take her place in the joint celebration of the family sacrifices, which 
the family estate or soma interest in it must accomoany and support (3). 

Her right to maint 0 nan( e is connected with the right called co-owner- 
ship with her husband, and rests on the same conception of a moral 
identity arising from the marriage relations (6). but the two are rather 
co-ordinate rights than one the basis of the other(7). The husband’s duty of 
maintaining [ 104 ] his wife is one which he cannot owe to another. Her 
right as aginst him is one that she cannot transfer to another. Even a 
widow’s right to maintenance against the heirs taking her husband’s pro- 
perty cannot be assigned (8). Ordinarily, therefore, a Hindu wife has no 
property in her husband’s estate that she can part with as a consideration 
fora contract to her, and aright in her maintenance by way of contract 

cannot rest on such a consideration. 

In the present case the release was to her husband, and a release 
may stand on a different footing from an alienation according to the 
analogy of the English law of dower (9) ; but even if she could act 
independently as to her property in general, which she cannot, except as 
to her saudayakam, a wife’s contract with her husband is not to be admit- 
ted except under special safeguards. According to the Mayukha (10) 
indeed, as commonly translated, a document executed by any woman is 
invalid, but perhaps *strimatto. ” may there be rendered under female 
or "aphrodi siac influence.” Narada, however, says(ll) that an instrument 
exectited by a woman ranks only with one executed by a child, thus draw- 
ing a logical deduction from her recognized state of perpetual pupillag 0 ( 12 ). 

This same condition of entire subordination, however, prevents her having 
anything in her husband’s estate which she can effectually convey or 
release to him. She has but an inchoate right to a share on partition, 
should there be a partition ; to maintenance, should right in the legal 
sense have to be asserted against a refusal of sustenance (13). In either 
case it is not one that can be dealt with in the way of sale or abandon- 
ment while it is still unrealized and undefined, A wife’s release of al 
rights to her husband’s property when her husband is still alive and 
undivided from his sons, releases nothing, because it can apply to no 


(1) Vyav. May. IV, X. 

(2) Cole. Dig., Bk. IV. t. 72, Maou. IX. sec. viii, 416, Steele oq Castes, p. 177, 
Narada, pi, i, oh. iii, para. 27 ; Viramitrodaya, p. 165. 

(3) Colt. Dig,, Bk. V, t. 4U-15, Comm. 

(4) Bee 11 M.t. A. 615; West andBuhlet289. „r . ^ 

(6) SoQciti Ghandrika, oh, xi, a, i, para. 17 ; Cole* Dig,, Bk. VI, t, 414; West and 
Buhler, 289. 

(6) See West and Buhler (2nd ed.), p. 118 ss. (7) Cole. Dig., Bk. IV, t» 1I»» 

(3) West and Buhler (2nd ed.) 449 : Bhyruh Chunder v, Nubo Chunder, 5. W. R.» 

111 . 

(9) See Colston and Cane, 1 Rollers Abr. 30. (10) Ch. i, s. i, pi. 10. 

(11 Ch. iv, 8. 61 (Jolly’s translation). 

(12) Per Grant J. Fulton’s Reports 200 ; Cole. Dig. Bk. I. t. 8. 

\(13) Bee Ellia quoted 2 Strange’ s H. L. 307 ; and 2 B. at p. 511. 
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1880 deficable interosfc. The engagement to give and to accept a monthly 
Dec. 16, payment for maintenance, defines the right which subsists without any 

consideration beyond that of the matrimonial [105] relation, and, if 

Original entered into fairly, may be effectual without any other consideration 
CrVLL. to support it. 

aB~~fl 9 If, then, the supposed co-owaershio of Narbadabai in her husband’s- 

property was really an estate which she could transfer or release, the en- 
gagement to furnish her with maintenance was not a valuable considera- 
tion for her parting with it. To maintenance she was entitled without any 
bargain at all (1). It is not pretended that the small sum of Rs. 7 a month, 
allotted to her, was more than the minimum that she required for her sub- 
sistence, and thus her release of claims upon the property of her husband 
was gratuitous as not gaining any advantage for her to which she was 
not already fully entitled. What was really intended can best be unders- 
tood from a consideration of the attendant circumstances. Narbadabai 
having induced her husband to make a will devising his property to her, 
and having got hold of the title-deeds, had tried to sell the estate. She 
would thus, she prabably hoped, appropriate what must otherwise 
be distributed amongst the whole family. Narayan was, not without 
reason, exasperated at such an attempt. The deeds were recovered with 
some difiBculty, and the release was intended to impose a palpable bar on 
any further pretensions of Narbadabai to deal with the property as her 

own. It might be of some use as a declaration, but could not operate as 
a contract. 

It is not made out on the fourth issue that the plaintiff has taken 
any property of her late husband so as to deprive her of a right to main- 
tenance which she would otherwise have. The engagements between her 
and her husband are indeed subsequent in date to any misappropriation 
that has been imputed to her. If there had been any previous misconduct 
on her part of the kind alleged, it was then condoned ; but, apart from that, 
there is not evidence before me that would sustain the alleviation. 

The deceased Narayan having given his property to his sons, they 
contend that it did not descend to them as aneesteal property. He 
who had himself acquired it having made a present of it to them, 
they took it free from any accompanying obligations and still hold it 
on the same terms. Their stop-mother. [106] Narbadabai’s rights, they say, 
ended, under the agreement, with their father’s life. As to the latter 
contention, it is plain that if Narbadabai could not part with her inchoate 
interest in her husband’s estate by the contract, which I have already 
considered, that interest subsisted at his death and attained a certain 
completeness by his death. As against his sons she could require that 
her maintenance should be defined and secured. This would be equally 
the case on the theory that her right first came into existence at all al 
her husband's death. The only difference in the latter case would be that 
before that event she could have had absolutely nothing vested in her 
which she could release to her husband during his life. 

A gift to a son by a Hindu parent must ordinarily be sustained (2). But 
as amongst the sons having a birth-right in the estate, it is not to be 
grossly unfair (3). Even as to seif-acquired property, it is prescribed that 
the acquirer shall not part with it so as to leave his family 
destitute (4). These rules do not interfere with the usual dealings of 
mankind. A father supporting his fa mily may deal with his estate, and 

!o\ ’’ *'* Viramitrodaya, p. 260 

(3) 2 West and Buhler (2nd ed.), 377. (4) West and Buhler (2nd od.), 366. 
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if he incumbers or sells ifc fco meet his engagements, no one can impeach 1880 
the transaction (1). It is disposed of to meet family debts, supposing Decembeb^ 

those debts to have arisen in the ordinary pursuit of his calling or the 

administration of his estate (2). Beyond these limits the interests of the ORIGINAL 
family must not be sacrificed (3), and the right of a wife to a maintenance OlVIL. 
and possibly to a share on partition, though it may not amount to more 
than an equity to a settlement, and is not the subject of contract until 
ripened and defined by events (4), yet is not to be evaded by any 
arrangement purposely made in fraud of it (o). The matter is one 
analogous to that discussed in LaJcshinan v. Satyahhamabai (6), and 
similar considerations, I think, apply to it. In a remark in Strange’s 
Hindu Law, Vol. II, p. 7, Colebrooke says: A man may give away 
ancestral property without the assent of his wife. [107] This agrees 
with what Jaggannatha says : see Cole. Dig., Bk. V, t. 414, Comm. ; 
and if a man is wholly unfettered by the existence of a wife in the disposal 
of ancestral property, he should, a fortiori be free to dispose of his own 
acquisitions. But Ellis, another high authority, especially on the practical 
working of the Hindu law, says (see Strange’s Hindu Law, VoL II, p. 427), 
that the wife’s consent, as well as the consent of the sons (7), is necessary 
to validate a disposal by a man of his estate. The apparent contradiction 
repeated substantially at p. 15 of Vol. II of Strange’s Hindu Law is to be 
reconciled by supposing that the two authorities had different circumstances 
in view. An alienation is not generally subject to the control of the wife (8) 
whose acquisitions are gained for her husband, and whose own special pro- 
perty the husband may take in case of absolute necessity (9) ; but, suppos- 
ing that her co-ownership in her husband’s estate is really anything more 
than a right to maintenance taking the form of an allotment of a share 
when the property by division is placed in danger of being dissipated (10) 
her recognized, though subordinate, interest (11) makes her free assent 
necessary in transactions by which that interest would be unfairly extin- 
guished or affected. All trausactions in which Hindu women take part 
to the apparent advantage of their male relatives, call even more than 
those of English women (12) for close scrutiny (13), and the right of a Hindu 
female to maintenance is one peculiarly needing protection (14). This does 
not deprive a woman of the capacity to contracc (15), and she is answerable 
for her dealings along with her husband (16), so that she might apparently 
on a proper occasion deal with any property strictly her own ; but usage 
as well as the law of the Sasbras (17) prescribes her submissive dependence ; 
and a release to her husband, in return for a bare maintenance to which 
[108] she was already entitled, of something going far beyond that 
niaintenance fails to satisfy the essential conditions. Mutual contracts 
aro, indeed, incompatible according to Hindu notions with a true 
joint o wnership (18), and there is no partition between a husband and 

(1) 1 B.H.G R. App. 71 ; 1 M.H.C. R. 398. 

(2) West and Buhler (2ad ed.) 342 ; 2 B. 666. 

(3) Westand Bubler (2nd ed.) 370; 1 B.H.C.R. App. 7l. 

(4) See 2 B. 608. 609. (5) Seel B H.O.R, 194 (198), 

(6) 2 B. 494, (499, 624). (7) West and Buhler (2nd ed.) zzzix, 441. 

(8) Viramitrodaya, p. 166. (9) Vyav. May., Bk. IV, 10, 10. 

(10) Viramitrodaya, p. 226 ; 2 B. 511. 

(11) Smriti Ohandrika, ch. iz, see. 2, p. i. 

(12) Bee notes to 'Sugue^vin v. Basely^ 2 White and Tudor’s L. C. 

(13) See 13 M I. A., 431, as to a Purdanisheen. 

(14) Per Seton, J. Pulton’s Rep., p. 203 ; 2 B. at p 505. 

(15) 1 B. at p. 123. (16) Vyav. Mav., ch. v, pi. 20.. i 

(17) Cole. Dig,, Bk. IV, t. 3—6. (18) West and Buhler (2nd ed.) 312, 313. 
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1880 wife (1). Narbadabai’s position would thus remain after her release 

December, what it was before it. Her right to maintenance might be and had 

been defined, and that was all. The gift to the sons in this case followed 

Original promptly on the release, and was obviously intended to shut out any future 
Civil, claim of the wife. It cannot be regarded as an exercise, in good faith, of the 

husband’s general authority and discretion, but was distinctly an endeavour 

^ to place the wife, should she survive her husband, in a state of destitution. 

She had behaved badly in ti'ying to dispose of the property, but not in 
such a way as to extinguish her right as a wife to maintenance (2), and 
the gift made to the sons was subject to that burden. A gift of his estate 
by a man to his nephews was pronounced defective because of the 
absence of a provision for his widow and his daughter-in-law (3), a gift by 
a man leaving his family destitute being strictly forbidden (4). A gift by a 
haiTCKji of his whole property without reserve of a provision to his wife was 
pronounced invalid by the Poona Shastri : MS. 707, dated lltb February 
1859 ; and in the recent case oiJamna v. Macliul Sahii (5), at Allahabad, 
the High Court held that an adopted son taking by donation was subject 
to the maintenance of the donor’s widow not otherwise provided for. The 
right of Narbadabai is not affected by the agreement made by her with 
her husband, and she is entitled to maintenance out of the estate which 
he gave to his sons equally as if he made a partition with them, though it 
is not to be realized in exactly the same way (G). Either the gift was 
abortive for want of an essential provision, or it passed, along with 
the right of the donor, the obligation that he was bound to satisfy. 
[109] In the one case as well as in the other the sons as donees are liable. 
The widow’s claim ranks next to the family debts (7). 

The property being substantially the same as in the father’s life, and 
the maintenance of the plaintiff having then been estimated on the most 
frugal scale, it is reasonable that she should now receive the same allowance 
with arrears from the time of her husband’s death. Her husband provided 
her further with an apartment which she has ever since occupied in the 
family-house. It is not to be expected, however, that the plaintiff in this 
case can possibly live on terms of amity with her co -widow and step-sons. 
The defendants have not offered to support her and provide her with 
maintenance as a member of their family. The defendants Mahadeo and 
Kesbinath must, therefore, give her a reasonable sum for lodging, which 
I fix at Ks. 2 a month, from the time of her quitting the family-house 
within one month of the payment to her of the arrears of maintenance 
awarded to her by this judgment. 

The allowance is, with the arrears awarded, fo be a charge on the 
house during Narbadabai’s life. The decree should be registered to affort 
notice of this to any intending purchaser or mortgagee. The costs of the 
plaintiff' are to be paid by the defendants Mahadeo and Kashinath, the 
Court- fee being credited to the Government to the amount that the plaintit 
would have bad to pay if not permitted to sue as a pauper. 

Decree for plaintiff. 

Attorneys for the plaintiff. — Messrs. Balcrishna aiid Blrngivandas* 

II) West and Rubier (2nd ed.) 119 ; 1 Vramitrodaya, p. 165 ; 2 B. at p 503. 

(2) West and Buhler (2nd ed.), 283, 292, 503, 504 ; Vyav. May., ch. iv, Boe 
xi, par. 12. 

(3j Btrango's H. L. 16. (4) I'er Sausse, C.J., 1 B.H.C.R. App, 84, 

(6) 2 A. 315. 

(6) West and Buhler (2nd ed.), 354; Smriti Chandrika. p. 160. 

(7) Vyav. May,, ch. i, sec. xi ; 6 M.H, C. R. 93 ; 2 M. 126 ; 1 C, 365 (377) ; 2 B. i 
p. 505. 
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5 B. 110(P.C.) = 7 I.A, 212 = 4 Sar. P.C.J. 164 = 3 Suth. P.C.J. 795=4 Ind. Jur. 

533 = 3 Shome L.R. 245 = 7 G.L.R. 445. 

[110] PRIVY COUNCIL. 

Present : 

Sir James W. Colvile, Sir B. Peacock, Sir M, E. Sjiiith 

and Sir B. P. Collier. 

{On appeal from the High Court of Bombay.] 


Lablubhai Bapubhai and others {Plaintiffs) v. Cassibai and 
OTHERS {Defendants). [27tb, 29bh and 30tih April. 1880.] 

Mindu law — Inheritance — Order of succession to inheritance by the Hindu law of Western 
India— Goiraja sapinda — Right of widow of collateral relation. 

By the Hindu law in force in Western India the widow of a collateral relation, 
although she is not specified in the texts among the heirs to members of her 
husband’s family, may come into the succession as one of the classes of gotraja 
sapindas of that family. 

According to the law of the Mitakshara, as accepted in Western India, the 
right to inherit in the classes of gotraja sapinda is to be determined by family 
relationship, or the community of corporal particles, and not only by the capacity 
of performing funeral rites. 

The High Court having affirmed as a right , according to the law actually 
prevalent in Western India, the claim of a widow of a first cousin, on the father’s 
side, of the deceased to inherit his estate, as a gotraja sapinda, it was held 
that there was no reason for withholding from that doctrine the force of law ; 
the right of the widow being mainly rested on the ground of positive acceptance 
and usage. In this case the widow of a first cousin of the deceased, on the 
father’s side, was held to have become by her marriage gotraja sapinda of her 
husband’s cousin’s family, and to have a title to succeed to the estate of that 
cousin on his decease, in priority to male collateral gotraja sapindas, who were 
seventh in descent from an ancestor common to them and to the deceased, who 
was sixth from that common ancestor. 

IN.P., 37 G. 214 = 11 C.L.J. 588 = 14 C.W.N. 443 = 5 Ind. Gas. 135 ; 8 M. 107 (127) ; 
lOOP.R. 1901 ; R., 32 B. 499 = 10 Bom. L. R. 692; 33 M. 439 = 5 Ind. Gas. 280 
= 20 M.Ij.J. 276 = 7 M.L.T. 203=(1910) M.W.N. 44; 5 Ind. Gas. 748 = 6 N.L. 
R. 39; 7N.L.R. 116 (121) = 10 M.L.T. 226 (229); 11 Ind. Gas. 885 = 21 M. L. 
T. 856 ; 11 Ind. Gas. 907.] 

Appeal from a decree of the High Court of Bombay (April 29th, 
1876),* revarsiag a decree of a Division Court (April 20bb, 1872), except 
as to costs. 

This appeal related to the succession to the estate of Mulji Nandlal, 
^ Hindu resident in Bombay, who died in 1840 without male issue, but 
leaving a widow, Sarasvatibai, and a daughter, Jethibai, to whom he had 
Riade certain bequests by his will. The daughter died in 1841, and the 
Widow in 1861. 

Mulji Nandlal appointed his nearest male relation, Gangadas Vizbhu- 
aandas, his first cousin by the father’s side, and one Trikamlal Avechuldas 
“Obe the executors of his will. Trikamlal died in 1842, and Gangadas in 
lo6l ; the latter having appointed [111] his widow and heiress Manku- 
varbai to be his sole executrix, who dying during these proceedings, was 
then represented by the respondent Cassibai. 

, "^he facts of the case are stated, and the will is set forth, in the 
^ f M°^^*^** the Chief Justice, Sir Michael Westropp, reported, with that 
■or Mr. Justice West, in the second volume of the Indian Law Reports, 

^ i _ _ - 

• [2 B. 388 Ed.] 
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1880 Bombay Series, op. 395 and 435 ; where also is a pedigree table showing 
jiPBiL 30. the relationships of the parties. The suit out of which this appeal arosi 

was brought, more than nine years after the death of Sarasvatibai, by th( 

Privy first and second appellants, alleging themselves to ba the nearest mail 
Council, heirs of Mulji Nandlal, and next in succession to his^ widow. The otho 

appellants were joined as assignees from them of part of the estate 

5 B. no claimed against Mankuvarbai, as widow and executrix of Gangadas 

that the trusts of the will of Mulji Nandlal should be carried out;tha 
7 I. A. 212= should be taken ; and that his estate being administered unde 

4 Sar. P.C.J. Court, the residue thereof should be handed over to them. 

164=3 Mankuvarbai, among other defences, denied that the first and secern 

Suth. P C J. piaiotitfs were the next heirs to the estate of Mulji Nandlal, alleging he 

own title as widow of his cousin Gangadas Vizbhukandas. A statemec 
Ind. Jur. adoption by her caused an addition of parties who were, howeyei 

533=3 afterwards by consent dismissed from the suit. The Court of first ins 
Shorae L.R. having decided the case in favour of the defendant, on the strengt 

243—7 judgment in LaksJiviihai v. Jciyram Hati (1), afterwards, on 

C.L.R.443. j-emand from the nigh Court in its appellate jurisdiction, decreed forth 

plaintifi's. rtcording its opinion as follows : — 

“Lallubhai Bapubbai and Casidas Mulchand (the former being tt 
great, great, great grandson of Motilal Casidas, who was the great, grea 
great grandfather of Mulji Nandlal, and the latter being one degree furthc 
distant) are now entitled, as the next heirs to Mulji Nandlal, to succee 
to his estate from the death of his widow Sarasvatibai, which toe 
place in March 18G2." On appeal this last decision was reverss 
by the High Court, on the ground that by the law and usage i 
[112] Western India the widow Mankuvarbai, being a gotraja sapinda < 
a collateral relation, nearer than the two collaterals who claimed, ht 
become entitled. The Court held that the doctrine, that a widow migl 
be a gotraja sapinda in her husband’s family for the purpose of inheri 
ing, accorded with the Achara Kanda, the Mitakshara and tl 
Mayukha. That the recognition of the widows of gotraja sapindi 
as themselves gotraja sapindas, however slender the basis on which 
originally rested (so far as collaterals were concerned), had become a pa 
of the customary law, wherever the doctrines of the ^Iitakshara prevails 
and the Courts must give effect to it accordingly (2). 

On this appeal, 

Cotuic, Q.G.,and Qrahavi, Q.C., appeared for the appellants. 

Leith, Q.O., Scohle, Q.C., and Mayiie, for the respondents. 

For the appellants it was argued that Mankuvarbai did not succeed 
the estate of Mulji Nandlal as a gotraja sapinda in the family of Gangad 
Vizbhukandas, her deceased husband. No text in Menu, or in t 
Mitakshara, or the Mayukha. showed affirmatively that the wide 
of a collateral relation was among the heirs. Although by marriage t 
wife entered the husband’s gotra, the right construction of the relation 
sapinda prevented the inference that she became, for all purposes, a gotrr 
sapinda, and entitled to inherit as an heir, in her husband’s family. Ev 
if she became a gotraja sapinda by community of corporal particles, 
consanguinity (as being one with her husband ; Menu, chap. IX, s. B a 
s. 45) : she nevertheless remained, save as regarded that husband, withe 

(1) 6 B.H-C.R.A.G.J. 152. 

(2) See judgment of West, J., at p. 444 of 2 Indian Law Reports, Bom 
Series. 
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thafe main characteristic of the sapinda relationship which was the basis 
of the claim to inherit, vis., the capacity to perform with efficacy certain 
obsequial rites. 

The widow could not present the oblations of food at the shradha 
of any of her husband’s family, except at his. She, therefore, could not 
come into the succession, independently of him, for whom alone she could, 
with efficacy, perform the requisite funeral rites ; and she could not inherit 
that which her husband had never inherited. 

[113] The right of succession did not depend only on the theory of 
the community of corporal particles. The word “ sapinda ” must be read 
with, and construed in reference to, its surroundings in the texts ; wherein 
its meaning was connected with the offering made by the surviving rela- 
tion, regarded as heir of the deceased, for the spiritual benefit of the 
latter. The meaning of the word sapinda as applied in the rules of affinity, 
or of the degrees within which marriage was prohibited, was not identical 
with that applicable in the law of inheritance. 

The ancient Hindu law excluded females generally from the succes- 
sion, admitting them only in the specified cases given by tbe authorities. 
And although in Western India the exclusion of women from inheriting 
was not as general as it was in other parts of Hindustan, nevertheless 
their capacity to inherit had not been so fully recognized as that a main 
principle of the law of inheritance could be said to have been long dis- 
regarded, and in effect abolished. The main principle was that the right 
to inherit depended on the capacity to offer oblations for the spiritual 
benefit of the deceased. 


To contest the application of this principle in this case, little, if 
^•nything. had been brought forward beyond the authority of tbe “ sbastris”; 
whose “ replies,” collected in Messrs. West and Buhler’s Digest, were 
hot in all cases well founded, and did not always agree. The authority of 
the shastris was insufficient to warrant the admission of the widow of a 
collateral relation ; a step far beyond the permitting the widow in the direct 
line to succeed. Reference was made bo Menu, ch, ix, si. 185, 186, 187, 
; ch. V, si. 60 ; Dattaka Mimamsa, s. 6, si. 12 ; Aonobabion 10, si. 32 ; 
Payabhaga, ch. xi, s. 1, si. 31-43; s. 6, si. 17, 21 ; Dayakrama Sangraha, 
i, s. 10, si. 24, 25; s. 3, si. 4 ; ss. 5 and 8 ; Mitakshara, ch. i, s.lO, 
1 : a. 11, al. 21, 22, 31 ; ch. ii, s. 1, si. 18 ; s. 2, si. 6 ; s. 3, si. 2, 5 ; '/ya- 
vahara Mayukha, ch. iv, s. 5, si. 18, 21, edition by Stokes, p. 64 ; Hindu 
tow of Inheritance, West and Buhler, Vol. II. s. 2 ; Butckeputty Dutt 
V. Rajunder Narain Rae (1) ; Bhyah Ram Singh v. Bhyah Ugur 
^ingh (2) ; Bat Amrit v. Bat Manik (3) ; [114] Peddamuttu Viramani v. 
dppa Eau and others (4) ; Pranshunker v. Prankoomoar (5) ; Massamat 
^dhutee v. Rajkissen Sahoo (6) ; Soorendronath Roy v. Mussamat 
■^^sramonee Burmoneah (7); Girdhari v. The Bengal Government (8). 

• Bor the respondents it was argued (without any admission that the 
Widow of a first cousin could not, by offering at the shradha, confer spiritual 
Denafit oh his relations) that tbe connection of gotraja sapinda was 
■established, according to the law of Western India, by constructive cDnsan- 
?^^*^**'Y* or the theory of the community of corporal particles. Although 
no Mitakshara did not expressly include the widow as an heir, its language 


I 2 M.I.A. 132 fl49, 158). 

3 12B.H.O.R.79. ' 

/S I Sowadaile S.D.A. 42. In 2nd ed., p. 471. 

L S.D.A, (Sel. Dec.) 29 (I.D.O.8.. Vol. VI, p. 708). 

Vt) 12 M.I.A. 81. (8) 12 M.I.A. 448. 


(2) 13 M.I.A. 373 (392). 
(4) 2 M.H.O.R. 117. 
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1880 was not inconsistent with her being one. On its being conceded thal 
APBIL30 the widow was under no general incapacity and this had beet 
^ affirmed in the law and usage of Western India there remained nc 

Privy obstacle in the way of ber right to take her place in the order of succession 
Council. The questions to be decided were ; Isf.— What was the gotra of a wife! 

2n(i Becoming gotra sapinda of her husband, did she not become alsc 

5B 110 gortaja sapinda in his family ? The latter question had been answerec 
P C in the affirmative in the Bombay Presidency, where the consanguinity o 
7 I. A. 212 - the wife had been recognized by the Courts, as was shown by oases in thi 
4 Sar. P.C.J. Supreme Court as far back as 1813. Upon this question of the widow 
164=3 nght to inherit, the replies of the sbastris. collected by Messrs. Wes 
Suth. P.C J, and Buhler, were not cited as authority for the purpose of wresting th 
793=^ texts of the Mitakshara or the Mayukha. Those replies, and they wer 
led. Jur. numerous, were cited to show a recognized usage existing among th 
533 = 3 Hindus governed by the Mitakshara and the Mayukha; and. in fad 
Shome. L R. received by the particular school prevailing in the district referred to. 1 
243 = 7 -was requisite to ascertain the latter, according to the principle expresse 
C.L.R.445. in the judgment in The Collector of Madura v. Moottoo Ra7)ialinga Sathi 

pathy (1), becoming gotraja in her husband’s gotra, the wife becam 
sapinda in his family, not in reference to the observance conneota 
with the “ pinda, ” but by a community [115] assumed in la 
to exist, of corporal particles. The wife was born again on ma 
riage, and became identified with her husband’s family, on whom fell tl 
duty of performing her sbradha when she was left a widow. 1 
however, the widow’s right of inheritance must be referred to the effioienc 
of her funeral oblations, the widow of the first cousin, even then, wou 
inherit before aapindas so distant as the appellants. The widow’s perfoi'u 
ance of the requisite ceremony, at her husband’s shradha, would, in tl 
theory to the ceremonial law, benefit three generations of his progenitor 
and she was entitled to a place in the order of succession, even on tb 
ground ; although the other was the stronger ground, and the prop 
reason for her admission. Reference was made to Menu, oh. ix, s\. 2 
187, 15; Mitakshara, sb. i, ch. ii ; s. 11, si. 9, 11, 25; oh. ii, te 
7; Colebrooke’s Digest, V, oh. viii, text 399: Viramitrodaya. oh. i 
s, 4 ; Vayavahara Mayukha, ch, iv, s. 8 ; Dayabhaga, s, 6, si. 
Smriti Chandrika, ch. xi, 8, 5 ; Aohari Kanda 1 West and Buhle 
Mayne’s Hindu Law and Usage, paras. 430, 436, 453. 455 ; West a 
Buhler, Hindu Law' of Inheritance, 145 ; Steele’s Law and CastoJ 
of Hindu Castes, 27, 34, 225, 231 ; Stoke’s Preface to Hindu Law Books. 
Goldshuker’a illustrations of Hindu Law ; Colebrooke’s Essays ; Amr\ 
Kumari Debi v. Lakhiuarayan Chackerbutty (2) ; Guru Gobind Sha 
Mandal v. AnandLal Ghose Mazunidar (3); Srinmttu MjUlti Vizia 
Dorasinga Thevar (4); Dhoolubh Bacev. Jeevee (5); Muha Lukniee v. Th 
Grayidsons of Kripashookal (6); Mussaviut Jethee and others v. Mxissan 
Sheo Bace (1) \ Eoopchand Talukchund v. Phoolchand Dhurmchaudi^ 
Bhyah Ram Singh v. Bhayah Agnr Singh (9); Lakshmibai v. Jayr 
Hari (10). 

Gotoie^ Q.C., replied. 


(1) 12 M. I. A. 397. (2) 2 B.L.R. F. B- 28. 

(3) 5 B.L.R. 15. (4) 6 M.H.C.R. 310. 

(5) 1 Borr. S.D. 67. In 2nd ed., p. 75. (6) 2 Borradaile, Bom. 8.O.A. BlO 

(7) 2 Borradaile, Bern. 8. D. A. 588. 

(8) 2 Boiradaile, Bom. 8. D. A. GIG. lu 2nd ed., p. G70. 

(9) 13M.I.A. 373 (394). (10) GB.H.O.R.A.C.J. 152. 
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JUDGMENT. 

The judgment of their Lordships was delivered by 

Sir Montague E. Smith. — The question which arises in this appeal 
relates to the succession to the estate of Mulji Nandlai [116] a Hindu 
inhabitant of Bombay, which opened on the death of his widow Saras- 
vatibai. Mulji died in 1840. leaving as his only child a daughter, who 
died childless in the lifetime of his widow. The widow died in 1862. 

At the time of Mulji*s death, his paternal first cousin. Gangadas 
Vizbhukandas, was his nearest male relative. He died in the lifetime 
of Mulji's widow, leaving no son. but leaving a widow, Mankuvarbai, the 
original defendant in this suit, and two daughters, who all survived Mulji’s 
widow. Mankuvarbai died during the progress of the suit, and the res- 
pondent, Cassibai, is her executrix. 

The first and second plaintiffs in the suit claim to be entitled to the 
estate of Mulji as being his nearest male heirs when the succession opened 
on the death of his widow. 

Their relationship is clearly stated in the following passage of the 
judgment of Chief Justice Westropp : — 

It has not been denied that, according to the law, which under the 
Mitakshara and Mayukha prevails in the presidency. Lallubhai and 
Mulchand (the father of Casidas the second plaintiff) were gotraja 
sapindas of Mulji ; the common ancestor of them and of Mulji was Motilal 
who, counting inclusively, was sixth in ascent from Mulji, and the brothers 
Lallubhai and Mulchand were seventh in descent from Motilal. They 
are, therefore, on the extreme verge of sapinda relationship.” 

The other plaintiffs are purchasers from the first two plaintiffs. 

Several of the issues raised in the suit have been finally disposed of 
by the Courts in India, and the single question to be now decided is, 
whether, by the Hindu law of inheritance prevailing in Western India, 
Mankuvarbai, the widow of Gangadas, who as paternal first cousin was 
related in the third degree to Mulji, became by her marriage with 
Gangadas a gotraja sapinda of Mulji, and, as such, entitled to succeed to 
his estate in preference to the first and second plaintiffs, who were related 
to him only in the remote decree above indicated. 

Mr. Justice Bayley, sitting as a Judge exercising the original jurisdic- 
tion of the High Court, on his first hearing of the cause, [H7] decided 
n- the right of the widow, following the decision of a 

Division Bench in the case of Lakshmibai v. Jayram Hari (l). 
Upon a remand of the case on other points, Mr, Justice Bayley, acting 
on his own opinion, came to an opposite conclusion upon the question 
of the widow's right from that arrived at in the decision he had before 
followed, and gave a decree in favour of the plaintiffs. On appeal, this 
^st decree was reversed by the unanimous judgment of a Full Bench of 
the Bombay High Court, and Mr. Justice Bayley's original judgment was 

restored. 

It is fully acknowledged by the learned Judges of the High Court 
tn^ the law prevailing in Bengal and Southern India is opposed to the 
ri^t claimed by the widow ; but they arrived at the conclusion that a 
different interpretation of the law has been accepted in Western India, 
wid the elaborate judgments of the Chief Justice (in which Mr. Justice 
oargent concurred) and of Mr. Justice West are directed to elucidate the 
grounds on which the distinction rests. 

(1) 6 B.H.R.A 4 C.J. 152. 
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The books whose authority is principally followed in Western India 

are Manu, the Mitakshara and the Mavukha. These are stated by the 
Chief Justice, and, no doubt, correctly, to be " the reigning authorities” in 
the Presidency of Bombay. The learned Judges have sought to supnort 
their decision in favour of the widow from passages found in these works. 
It is acknowledged that the rule of succession to which they have given 
effect is but dimly enunciated in these passages, but the Judges have 
considered that the interpretation which has been given to them in 
Western India, evidenced hy decisions and the opinion of shastris, has 
fixed and determined the law for that part of India. 

A text of Manu was cited, which is supposed to affirm the right of 
women to inherit " To the nearest sapinda, male or famale, after him 
in the third degree, the inheritance next belongs ; then, on failure of sapin- 
das and their issue, samanodaka or distant kinsmen shall be the heir ” 
(chap, xi, pi. 187). The words " male or famale ” appear to have been im- 
ported into the text by Sir W. Jones and Mr. Colebrooke on the authority 
of a commentator, Kalluka Bhatta. Even if it be assumed that these 
j[ll8] words are rightly introduced, the text, though it sanctions the 
principle that women may inherit as sapindas, and so is consistent with 
the right of the widow to inherit as a sapinda of her husband’s family, 
does not affirm that right. 

According to the received doctrine of the Bengal and Madras schools, 
women are held to be incompetent to inherit, unless named and specified 
as heirs by special texts. This exclusion seems to be founded on a short 
text of Bhandhayana which declares that women are devoid of the 
senses, and incompetent to inherit.” The same doctrine prevails ir 
Benares; the author of the Viramitrodaya yields, though apparently witi 

reluctance, to this text. (Chap. 3, Part 7). 

The principle of the general incapacity of women for inheritance 
founded on the text just referred to, has not been adopted in Westeri 
India, where, for example, sisters are competent to inherit. That prinoi 
pie, therefore, does not stand in the way of the widow’s claim in the pre 
sent case. She still, however, has to establish that she is a gotraja sapindi 
of her husband’s family, and as such entitled, by the law prevailing ii 
Bombay, to inherit the estate of one of its members. 

It is not disputed that on her marriage the wife enters the gotra of he 
husband, and it can scarcely be doubted that in some sense she become 
a sapinda of his family. It is not necessary to cite authorities on thi 
point. But a statement of the doctrine in a note by Mr. Borradaile to hi 
reports may be referred to. He says : “ Because a woman on her marriag 
enters the gotra of her husband, so respondents, being sagotras of Pitarabe 
are sagotras of his wife also ” (1 Borr. 70, n. 2) (1). Whether the right t 
inherit follows as a consequence of this sapinda relationship is the questic 
to be considered. 

The following passage from the Aohara Kanda of the Mitakshara wi 
cited to show that sapinda relationship depends on having the particles 
the body of some ancestor in common, and not on the connection derive 
from the capacity of making [ 119 ] funeral offerings. It was also cited f 
the declaration that husband and wife, brother’s wives are sapindas 
each other : — 

(1) See note 2 to Case No- 15 Dhoolubk Baee Jeevee, 1 Borradaile, 8.D.A. 67. 
2Dd od., p. 75 
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“ (He should marry a girl) who is non-sapiuda, i.e,, (1) a sapinda 
(with himself). She is called his sapinda who has (particles of the body) 
(of some ancestor) in common (with him). Non-sapinda means not his 
sapinda. Such a one (he should marry). Sapinda relationship arises between 
two people through their being connected by particles of one body. Thus the 
son stands in sapinda relationship to his father, bscause of particles of his 
father's body having entered (his). In like (manner stands the grand- 
son in sapinda relationship) to his paternal grandfather and the rest, be- 
cause. through his father, particles of his (grandfather's) body have entered 
into (his own). Just so is (the son a sapinda relation) of his mother, 
because particles of his mother’s body have entered (into his). Likewise (the 
grandson stands in sapinda relationship) to his maternal grandfather, and 
the rest through his mother. So also (is the nephew) a sapinda relation 
of his maternal aunts and uncles and the rest, because particles of the 
same body (the paternal grandfather) have entered into (his and theirs) ; 
likewise (does he stand in sapinda relationship) with paternal uncles and 
aunts and the rest. So also the wife and the husband are sapinda rela- 
tions to each other, because they together begat one bodv (the son). 
In like manner brothers' wives also are ("sapinda relation to each other) 
because they produce one body (the son), with those (severally) who have 
sprung from one body (i.e., because they bring forth sons by their^union 
with the offspring of one person, and thus their husband’s father is the 
common bond which connects them. Therefore, one ought to know that 
wherever the word sapinda is used, there exists (between the persons to 
whom it is applied) a connection with one body, either immediately or by 
■descent." 

A translation of some passages in the Sankara Mayukha to the same 
effect will be found in the judgment of Chief Justice Westropp, of which 
following is an extract. 

“Therefore (bo explain the different parts in the formation of the 
word ‘ a saoinda' b/ dissolving the compound ‘a sapinda, ’) [120] she is 
sapinda who has one and the same pinda (body) (i.e., dehavayava (con- 
stituenG atoms) na (nob) sapinda is a sapinda. Thus, therefore, the father's 
constibuenG atoms, viz.y blood, fab, &c., directly enter into the body of the 
son, and (the constituent atoms) of the paternal grandfather (enter the 
son’s body) through the medium of the father. In the same manner with 
reference to (the constituent atoms of) the paternal great grandfather, 
&c., also somehow the transmission of constituent atoms mediately exists. 
So with the mother, &g., also so the wife has sapindya from the husband, 
because they are the generators of one body. In some instances, sapindya 
exists by reason of being the holders of the same constituent atoms. Thus, 
the wives of brothers are sapindas to each other, for they hold the constitu- 
encparGioles of the same father-in-law through the media of their husbands. 
In this way somehow the sapindya in other cases also should be infe^nr^d." 
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Vijnyanesvara and Nilakantha were, no doubt, treating im these pas- 
sages of sapinda relationship in connection with marriage : bpt no further; 
definition of sapindas is given in those parts of their respective books , 
which treat of inheritanoe. The learned Judges below have inferred, in 
the absence of any indication bo the contrary, that the above-mentioned 
definitions were intended by the authors of the Mibakshara and the Mayu- 
kba to apply wherever in those books sapindaship was . treated of, ,;and 
<ion3equenbly where it was treated of in relation to the right to inherit. ; 
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In ^iddifcioD to tbe above-mentioDed authorities, the Chief Justice 
refers to the Datbaka Mimamsa as stronely maintaining the doctrine that 
sapindaahip deoends upon community of corporal particles, and not upon 

tbe presentation of funeral offerings to the pitris. 

It was contended by the learned counsel for the respondents that, 
even if sapindaship for the purpose of inheritance had to be determined 
by the efificacy of funeral oblations, the widow would be entitled as^a 
gofcraja to succeed, because her offerings would benefit the manes of 
her husband’s grandfather Kissoredass, the common ancestor (in the 
third decree) of her husband and Muiji. Their Lordships do not 
think it necessary to consider [ 121 ] the authorities on which this 
contention was supported, though they may observe that a judgment 
of Mr. Justice Mitter (1) affirming that a sister’s son is. under the 
Mitaksbara as interpreted in Benares, entitled to succeed, throws great 
light on the subject, since they are prepared to assent bo the con- 
clusion to which tbe Judges of the High Court upon consideration 
of the authorities, arrived, that by the law of the Mibakshara, as interpreted 
and accepted in Western India, the preferential right to inherit in the 
classes of sapindas is to be determined by family relationship or the com- 
munity of corporal particles, and not alone by the capacity of performing 
funeralVites. It may happen that, in some instances, the same person 
would be tbe preferential heir, whichever of these bests was adopted. 

If then, as already pointed out, the wife upon her marriage enters 
the gobra of her husband, and thus becomes constructively in consan- 
guinity or relationship with him, and through him, with his family, there 
would appear to be nothing incongruous in her being allowed to inherit as 
a member of that family under a scheme of inheritance which did nob 
adopt the principle of the general incapacity of women to inherit. 
But. though it may be consistent with this theory of sapinda relationship 
to admit the widow so to inherit, the existence of the right has still to be 
established. 

It is acknowledged that the widow of a collateral relative is nowhere 
specified and named as heir to members of her husband’s family ; she must 
therefore come into the succession, if at all as one of tbo class of gotraja 
sapindas, and it is in this way that her claim has been put forward at 

the bar. 

The author of the Mitaksbara, after discussing in detail the series of 
heirs first entitled to inherit down to brother’s sons, proceeds in cap. 2, s. 5, 
to treat of the succession of Gentiles. Extracts from this section are given 
in the judgment of the Chief Justice (2), the translation of Mr. Colebrooke 
being amended by substituting for the English rendering of the names of 
the [122] various classes of kindred, the Sanskrit names given in the 
original. 

The first six slokas are thus rendered : — 

“ ‘ 1. If there be not brother’s sons, gotrajas (3) share the estate. 
Gotrajas are the paternal grandmother and sapindasCl) and saraono- 
daka(5). ' 

“2, In the first place the paternal grundmothor takes the inheri- 
tance. The paternal grandmother’s succession immediately after the 


(1) Seo Amrita Kumari Devi v. Lakhinnarayan Chuckerbutty, 2 B.L.R. IF.B.) 28r 
(2/ 2 B. 431. (3) Trans, by Colobrooko, *' Gontiloa.'* 

(4) Trans, by Colobrooke, “ relation conuootod by funeral oblations of food.” 

(5) Trans, by Colobrooke, “ relations connected by libations of water.” 
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mobher was seemingly suggested by the text before(l) cited. And the 
mother also being dead, the father’s mother shall take the heritage (2). 

No place, however, is found for her in the compact series of heirs from the 
father to the nephew, and that text C the father’s mother shall take the 
heritage’) is intended only to indicate her general competency for inherit- 
ance; she must, therefore, of course succeed immediately after the nephew, 
and thus there is no contradiction. 

3. On failure of the paternal grandmother, gotraja sapindas (3) — 
namely, the paternal grandfather and the rest — inherit the estate. 

“For binnagobra sapindas (4) are indicated by the term bundhu (5).^ P*®**^*' 

4. Here, on failure of the father’s descendants, the heirs are succes- l64=-3 
sively the paternal grandmother, the paternal grandfather, the uncles and Snth. P.C J; 
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their sons. 795=4 

“5. On failure of the paternal grandfather’s line, the paternal great Ind. Jap. 
grandmother, the great grandfather, his sons and their issue inherit. In 333=3 
this manner must be understood the succession of samangobra sapindas(6) Shome L.R. 

[123] ‘ ‘6. If there be none such, the succession devolves on samano- 245 = 7 
dakas (7), and they must ba understood to reach the seven degrees beyond C.L.R. 445; 
sapindas(8) or else as far as the limit of knowledge and name extend. 

Accordingly Vhrat Manu says, ‘the relation of the sapindas ceases with 
the seventh person, and that of samanodaka9(9) extends bo the fourteenth 
degree, or, as soma afl&rm, it reaches as far as the memory of birth and 
name extends. (This is signified by gobraClOj " 

It cannot be said that these passages contain direct authority for the 
admission of a widow of a collateral relative bo inherit as a sapinda to a 
member of her husband's family ; bub they were cited to show that women 
are entitled to inherit- as sapindas, the paternal grandmother being named 
as the first sapinda for this purpose. Tnere is a passage also to this 
effect in the Mayukha, c. 4, s. 8, pi. 18. 

That the mention of certain members of the family as gotraja sapindas 
18 not exhaustive and that others than those expressly mentioned may 
be included in the class, may be inferred from the following passage 
in pi. 3 of c. 2, s. 5 of the Mibakshara cited above : — “ On failure of the 
paternal grandmother, gotraja sapindas, namely, grandfather and the rest, 
inherit the estate.” It would seem, also, though the grandmother and 
great grandmother are alone expressly manbioned, that the wives of the 
remoter ancestors in the direct ascending line up to the seventh degree 
would likewise succeed to their descendants as sapindas. Moreover, it 
has been decided by this Board that the enumeration of bundhus 
ooutainad in the Mibakshara is nob exhaustive : Girdhari Lall v. The 
Bengal Qovarnmentill) . The reasons for so holding are applicable to the 
enumeration of sapindas, though, as Mr. Graham observed, the step from 
the wives of paternal ancestors to the wives of collaterals is a long one. 




(1) Mitak., ch. ii, a. 1, pi. 7. (2) Manu. ch. ix, pi. 217. 

(3) Trans, by Oolebrooke,“ kinsmeo spruog from the same family with the deceas- 
ed, and connected by funeral oblations.*’ 

(4) Trans, bv Colebcooke,** kinsmen sprung from a different family, but connected 
by funeral oblations.” 

(5) Trans, by Golebtooke, ” cognate.” 

(6) Trans, by Golebrooke ” kindred belonging to the same general family and con- 
neoted by funeral oblations of food.” 

(7) Trans, by Golebrooke, “ kindred connected by libations of water.” 

(8) Trans, by Golebifooke “kindred connected by funeral oblations.” 

(9) Trans, by Golebrooke “those connected by a common libation of water.” 

(10) Trans, by Golebrooke “the relation of family name.” 

(U) 12 M.I.A. 448. 
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Mr Justice Wesfc. after discussiag the Mitakshara and some of its 
commentators, came to the conclusion that “ 

would appear more probable than not, upon the text of the Mitakshara 
and its recognized exponents, that it did intend widows to be >°c*uded 

among the gotrajas.” Perhaps the most that can be said is. that the 
text of the M:itak 9 hara is not inconsistent with the claim of the widow, and 
allows of an interpretation favourable to her right to inherit. The impor- 
tant point for consideration remains, namely, whether such an interpreta- 
tion has been given to the Mitakshara by its expounders and the lawyers 
of the Bombay school, and has been so sanctioned by usage and decisions 

as to have acquired the force of law. , • 

The Mayukba is also very fully discussed m the judgment of 

Mr. Justice West, and his consideration of it led him to the conclusion 

that, “ if the foundation of the rights of widows of gotrajas under the 

Mitakshara is slender, under the Mayukha it mav be called almost 

shadowy." After this appreciation of the two leading authorities by a Judge 

wL -» h>i.s mncli studied them, it is obvious that the right of the widow must 


be mainly rested on the ground of positive acceptance and usage. 

Commentators oo the Mitakshara are referred to in the judgments 
below who have interpreted its text in a sense highly favourable to women. 
Two of them, whose opinions are closely applicable to the point under 
discussion, are thus referred to by Mr. Justice West : 

" Visvesvara. the author of the Subodhini, the chief commentary on 
the Mitakshara, says that ‘ gotraja’ may properly be taken to include 
both males and females; a.nd Balambhatta, insisting on the same view, 
applies it to the determination of the right of a predeceased son’s widow 
whom he places next after the paternal grandmother." 

The author of the Vaijayanti, a commentary on Vishnu, appears to 
have held that the son’s widow would succeed in preference to the daughter. 
This opinion is referred to in the remarks of Mr. Colebrooke upon a case 
in the Appendix to Strange’s Hindu law (2 Vol., 234). Mr. Colebrooke 
thinks that it is opposed to the prevalent doctrine of the school of the 
Mitakshara, which is that the daughter inherits in preference to the 
son’s widow. He does not appear to question the right of the widow to 
inherit as [ 123 ] a sapinda. though no doubt it was unnecessary to do so 
in discussing the question of preference. 

Their Lordships will now pass to the recorded answers of the shastris 
and the decision of the Courts, bearing on the question. 

The answers of the shastris, whioh have been referred to at the bar, 
will be found in a digest of the Hindu law of inheritance by Messrs, 
West and Buhler, compiled from the replies of the shastris recorded in the 
Courts of the Bombay Presidency, Air. West is the Judge of the High 
Court whose judgment has been already adverted to. Those replies are 
in many cases unsatisfactory and in correct, but they are numerous, and 
the series taken as a whole undoubtedly recognizes and aftirms the right 
of the widow to inherit as a gotraja sapinda to memhors of her husband’s 
family. It is not necessary to refer to these answers in detail. Alany of 
them are cited and commented upon in the judgment of Mr. Justice West 
and among these are answers whioh aflirm that a sister-in-law inherits 
in preference to distant cousins, and even to first cousins, of the 
propositus. 

Some early decisions of the Radar Adalat, reported by Borradaile, are 
to the same effect. In the case of Dhoolubh Bhaee and others y. Jccvee 
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(a.d. 1813) (1), it was held that Jeevee, the widow of the son of a brother 
of Pitamber, the propositus, was entitled (on the death of Pitamber’s 
widow) to succeed to his estate, and to hold it for her life in preference to 
a great grandson of another brother of Pitamber. It is not, however, 
stated in the report when Jeevee’s husband died. 

In another of the cases cited from Borradaile {Mahalukmee v. The 
Grandsons of Kripastrookul (2),) the Sadar Court held that a predeceased 
son’s widow was entitled to succeed in preference to the sons of a daugh- 
ter. This ease, however, seems to have been decided upoo a custom of 
the caste of Oudeech Brahmins As a decision on the general law, apart 
from custom, it may not be capable of support, a sister's son being 
specially provided (or by the Mitakshara (c. 2, s. 3. pi. 6). 

In a later case, reported in Borradaile (1824), it was held that the 
widow of a predeceased son was entitled to inherit in preference [126] to 
the brother of the propositus: Roopchund Tilukchund v. Phoolchund Dhurm- 
chund and ajiother (3). This seems to be a direct decision on the right of 
the widow to inherit, though, whether in the order of heirs, the preference 
was rightly accorded to her in this case may ha questioned. 

In the case of Lakshmibai v. Jayram Hari (4) the High Court of 
Bombay (Justices Lloyd and Melvill) gave a clear and unqualified judg- 
ment in favour of the right of the widow of a predeceased collateral relative 
to succeed in preference to a more remote collateral male relative of the 
propositus. The High Court expressly found that this order of succession 
was in accordance with the law of inheritance prevailing on the Bombay 
side of India. 

The High Court in the present case, after an exhaustive review of 
the authorities and precedents bearing on the question, have unani- 
mously arrived at the same conclusion. Great weight is undoubtedly 
due to this decision, not only from the learning and research displayed 
in the judgments separately delivered by Chief Justice Westropp and 
Mr. Justice West, but also from the circumstance that both these 
learned Judges have had great and peculiar opportunities of becoming 
acquainted with the law of inheritance prevailing in Western India. The 
Chief Justice has nassed a long judicial career in the Courts of Bombay, 
and Mr. Justice West is one of the compilers of the digest of the law of 
inheritance to which reference has already been made. Their Lordships 
do cot find any satisfactory grounds which should induce them to dissent 
from the conclusion of the High Court that the doctrine which has actu- 
ally prevailed in Bombay is in favour of the right of the widow ; nor any 
sufficient reason for holding that the doctrine which has so prevailed should 
not have the force of law. They will, therefore, humbly advise Her 
Majesty to affirm the judgment of the High Court, with costs. 

Solicitors for appellants. — Messrs. Ashurst^ MorriSy Grisp d Co. 

Solicitors for respondents. — Messrs. Gregoryy Bowcliffes d Go. 


(l) 1 Borradaile (Oase No. 15) 67. In 2nd ed., p. 75. (2) 2 Borradaile 610. 

(3) 2 Borradaile 616. In 2nd ed., p. 670. (4) 6 B. H. C. R. 152. 
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[127] APPELLATE CIVIL. 

Before Mr. Justice KembaU and Mr. Justice F. D. Melvill. 

Narayan Deshpande (Orioinal Plaintiff), Appellant v. 
Bangubai (Orighiai Defendant), Respondent.^ 

[30th J une, 1880.] 

Regulation XXVIII of s. li, cl. \^Mortgage~Ex€Cution-Snle— Purchaser of 

mortgagor's interest — Third party — Stamp — Interest — Damdupal. 

The purchaser at a Court sale of the right, title and interest of the judgment- 
debtor is a third party within the meaning of s- 14 R^g- XXVIII of 1827, cL 
and therefore as against him a mortgage-deed passed by the latter to a mort- 
gagee is valid — not from the date of its execution, but from that on which it was 
stamped. 

Jaganmth v. Apaji (1) followed. 

This was a second appeal against the decision of W. Wedderburn, 
Judge of Ahmednagar, amending the decree of the Subordinate Judge of 

Sangamner. u- u i i • 

The plaintiff sued to recover possession of a house which he claimed 

as auction-purchaser at a Court’s sale, and to remove the obstruction of 

the defendant, who claimed to he in possession as mortgagee under two 

bonds, one dated 7th January 1832, for Ks. 150, and another, dated 15th 

May 1832, for Belapur Rs. 35. The defendant expressed her willingness 

to give up possession of the property on payment to her of these sums 

with compound interest and the expenses of repairs made by her. 

The Subordinate Judge hold both the bonds proved, but rejected the 

one of May 1832 as insufficiently stamped. He held that Rs. 250 were 

due on the other bond and that Rs. 7-12-0 were due on account of repairs, 

and made a decree accordingly. 

The District Judge agreed with the Subordinate Judge in his findings 
as to the genuineness of the two bonds. On the point of the validity or 
otherwise of the bond of May 1832, he said : It aimears that origi- 

nally this bond had a stamp of one anna only, whereas it ought to have 
borne a stamp of two annas under Sch. D of Reg. XYIII of 1327. 
But the Subordinate Judge has held that under s. 14 of the Regulation (2) 
the bond is not valid from its original date as against the plaintiff, 
[ 128 ] who is a third party. But I do not think the clause referred to is 
applicable at all, as the plaintiff, who bought the right, title and interest 
of the mortgagor, stands in the place of the original grantor and cannot 
be regarded as a third party. 

As the Subordinate Judge holds that this bond from its appearance and 
from the evidence of witness 19 appears to have been executed on the 
date it bears, I decide that it is proved.” 

The Judge then discussed the question as to what amount should be 
allowed for repairs. Finding the oral testimony and the accounts pro- 
duced unsatisfactory, he decided to allow Rs. 81, being at tlie rate of Rs. 3 

per year for 27 years. 

• * * 

* Second Appeal No. 147 of 1880. 

(1) 5B. H. C. R, A.C. J. 217. 

(2) Section 14, clause 1 of Regulation XVIII of 1927 is as follows 

“ A bond or other writing stamped after its original date, if executed within the 
zillas subordinate to the Presidency of Bombayshall, so far as it is aflootedby the 
stamp, become valid against the grantor from its original date ; but as to the rights of 
the third parties, the date of its being stamped shall be held to bo its real date.'* 
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JUDGMENT. 

The judgment of the Court was delivered by 

Kemball, J. — The first objection taken is that the lower Court was 
in error in holding that the anpellant was not a third party within the 
meaning of s. 14 of Reg. XVIII of 1827, and in holding the bond of 
May 1832 valid as against the appellant from its original date. This 
appears to be so (Jagannath v. ApajiiX)) ; but it is unnecessary for us to 
interfere with the District Judge’s decision on this point, as the stamp of 
one anna was sufiBciant under Appendix B., Reg. XVIII of 1827, to cover 
a sum of Rs. 32, i.e., a sum in excess of Belapur Rs. 35, the amount of 
the aforesaid bond. The next point is that the lower appellate Court 
ought to have limited the amount of interest awarded on the sum con- 
tained in the bond of May 1832 to six years only, and on this point 
'we must allow the aopeal on the authority of the rulings in Yithal M^ahd- 
deb V. Baud valad Mahamad Husen (2) and Narayan v, Satvaji (3). On 
the last point, viz., that the lower appellate Court was wrong in awarding 
anything more for repairs than the Subordinate Judge awarded, we are 
unable to concur with the Judge in his award of Rs. 3 per annum for 27 
years and Rs, 81 in ail for probable repairs. The agreement between the 
parties on the matter of repairs is stated in the post bond, and it was not 
competent to the District Judge to go outside that instrument. Apparently 
the mortgagee had failed to give any reliable evidence on the subject of 
repairs, and the Subordinate Judge made an award which the bond appears 
to us not to have warranted. However, against this decision the mort- 
igagor made no appeal, so that that sum must stand. 

We amend the decree of the District Judge by limiting the inthtest 
on the sum contained in Exhibit 7 to six years, and by reversing his award 
as bo repairs, restoring that of the Subordinate Judge. Costs of this appeal 
^0 be paid by the respondent. 

Decree varied* 


(l) 5 B.H.O.R.A.C.J. 217. (2) 6 B.H.C.R A.O.J. 90. 


The Judge accordingly varied the decree of the Subordinate Judge 
confirming his decision in regard to the bond of January 1832, increasing 
the amount allowed for repairs from Rs. 7-12-0 to Rs. 81, and further 
awarding Belapur Rs. 35 with an equal amount as interest upon it. The 
plaintiff appealed to the High Court. 

F. M. Pandit, for the appellant. — The District Judge erred in holding 
that the auction-purchaser was not a third party within the meaning of 
Reg. XXVIII of 1827, s. 14, cl. 1, and in giving effect to the bond of 
May 1832, as against him from the date of execution instead of from the 
date on which it was adequately stamped : Jagannath v. ApajiiX). He 
also erred in applying the rule of ‘ damdupat” to the mortgage transaction 
in this case. He should 'have limited the award of interest on both the 
bonds to six years only: Vitkal v. Daud(.2), Narayan v. Satvaji (3). The 
sum decreed for repairs is against the provision of the bonds. 

Shivshanlcar Govindram, for the respondent. — Evan supposing the 
District Judge to have been wrong and the Subordinate Judge to have been 
right in holding that the plaintiff was a third party within the meaning of 
the Regulation, the decree of the former'cannot be disturbed, because a 
reference to the High Court circulars shows that, allowing for the differ- 
ence between [129] the British and Belapur rupee, the bond of May 1832 
was properly stamped with a stamp of one anna. 



(3) 9 B.H.O.R. 83. 



1880 

July 12. 

Appel- 

late 

Civil. 

5 B. 130. 


8 Bom. 130 


INDIAN DECISIONS, NEW SERIES 


[YoL 


5 B. 130. 

[130] APPELLATE CIVIL. 

Before Mr. Justice M. Melvill and Mr. Justice Kemball, 


Narayan Dbshpandi (Original Applicant). Appellant v. Anaji 
Dbshpande (Original Opponent), Respondent,^' [I2th July, 1880.] 

Execution '-Sale^Purdiase by s&n of decree-holder-^TJie Code of Civil Procedure, Act 

X of l<m,s. 294. 

A purchase by the sod of a deoree-holder, uadividcd in interest from his father, 
is a purchase by the decree-holder within the meaning of s. 294 of Act X of 1877 
as it stood previously to its amendment by Act XII of 1879, and is absolutely 
void, if the purchase were made with funds which were the joint property of the 
father and son. 

In the absence of evidence to the contrary, the legal presumption would be 
that the funds were joint property. 

This was an appeal from an order made by Rao Bahadur 
G. G. Phatak, Subordinate Judge (First Class) of Dharwar. 

In execution of a decree passed in favour of one Konherrao Desbpanda 
and others, certain immoveable property belonging to the judgmenfc-debror, 
Narayan Deshpande, was put up for sale. Anaji, the son of Konherrao, 
without obtaining the permission of the Court, bid at the sale and purcha- 
sed the property for Rs. 340 in March 1879. The judgment-debtor ap- 
plied to the Subordinate Judge of Dharwar to set aside this sale, alleging 
that it was void under 3 . 294 of the Civil Procedure Code (X of 1877), as 
the purchaser was the son of Konherrao, one of the decree-holders, and 
united in interest with him. He also alleged that there were irregularities 
in the conduct and publication of the sale. Anaji opposed the application, 
and the Subordinate Judge refused it. Ho found that the property sold 
was worth at least Rs. 1,000. He was of opinion that the son was not a 
decree-holder as contemplated in the first paragraph of s. 294, and there- 
fore that he was not at liberty to set aside the sale in tlie conduct of which 
he found there had been no irregularities. Act XII of 1879 became law 
on the 29th of July 1879, some months after the sale, and did not apply 
to the case. 

Manekshah Jekangirshah^ for the appellant. — The purchase in this 
case was by a son united with his father, the decree-holder, [131] and 
presumably with his funds and for the benefit of both. The maxim 
facit per ahum facit per se therefore applies. Valuable property was sold 
for a mere trifie. 

Shantaram Narayan, for respondent. — Section 294 has no application 
to the present case. The first paragraph of s. 294 should be read and 
construed so as to apply to the case where the purchaser is the sole decree- 
holder. A purchase by a son is not necessarily a purchase by his father, 
The circumstance that the purchase might eventually result to the benefit 
of both is quite immaterial. The word “ decree-holder" in the section 
applies only to the person in whose favour the decree is passed. There 
is no evidence in the case that the son actually acted in this case as 
the representative of his father, and there is no such legal presumption. 
This contention receives support from the faot that the Legislature would 
not permit the son to represent his father in a case in which the son of a 
decree-holder wishes to apply in his absence to enforce a decree to save it 


* Appeal No, 12 of 1880 from order. 
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from being time-barred. The Legislature could nob have intended to 
throw upon any person the disadvantages ot a status without its advant- 
ages. Even if the son in this case purchased with the family funds, the 
purchase must remain good so long as no authority could be proved as 
been having given by the father to the son. 

JUDGMENT. 

The judgment of the Court was delivered by 

M. Melvill, J. — The sale in this case was made before the passing 
of Act XII of 1879, and is, therefore, goveimed by the first paragraph of 
s. 294 of Act X of 1877. Under the law, as contained in that paragraph, 
a purchase contrary to its provisions would be absolutely void. The ques- 
tion is, whether a purchase by the son of the decree-holder, undivided in 
interest from his father, is a purchase by the decree-holder within the 
meaning of the paragraph. We ai’e of opinion that, if the purchase were 
made with funds, which were the joint property of the father and son 
(and, in the absence of evidence to the contrary, the legal presumption 
would be that the funds were joint), the purchase, being for the joint 
benefit of the decree-holder and the son, would constitute the decree-holder 
a purchaser within the meaning of the paragraph. We cannot, however, 
decide the question [132] in this case, without giving to the decree-holder 
an opportunity of showing that the purchase was not made with joint 
funds, and for the joint benefit of himself and his son. We must remand 
the case in order that the decree-holder, Konherrao Kashi, may be made a 
party. The original decree and the proceedings in execution are nob before 
us : bub we are informed that there were other decree-holders besides 
Konherrao, and it may be that they have received portion of the purchase- 
money, or are otherwise interested in maintaining the sale. If so, they 
also should be made parties. We think that there is no reliable evidence 
of any irregularity in publishing or conducting the sale, and that there 
13, therefore, no reason for setting aside the sale upon this ground. We 
reverse the order of the Subordinate Judge, and remand the case, in order 
that the necessary parties may be brought upon the record, and have an 
opportunity afforded to them of giving evidence on the question at issue ; 
and that thereupon a new decision may be passed, in accordance with the 
law, as above laid down, Costs bo follow the final decision. 

Order reversed aud case remanded. 


5 B. 132. 

APPELLATE CIVIL. 

Before Mr. Justice M. Melvill and Mr. Justice F. D. Melvill. 

Jechand Khusal (Applicant) V. Aba and Baika, (Opponents),"^ 

[26bh July, 1880.] 

Civil Procedure Oode^ Act XoflSll. a. 266, cl. (j) — Labourer — Wages — Execution-^ 
Attachment, 

Persons who agree to spin cotton belonging to spinning and weaving com- 
pany, and to receive a certain amount of money for a certain quantity of cotton 
spun by them, are labourers within the meaning of s. 266 of the Code of Oivil 
Procedure, Act X of 1877, and, therefore, their remuneration is wages, which, 
under ol. (j) of the section, cannot be attached in execution of a decree. 

^ Extraordinary Civil Application, No. 31 of 1880. 
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This was an application, under the Court’s extraordinary jurisdiction, 
to set aside the order made by R. S. Ramchaodara Banaji, Subordinate 
Judge of Jalgaon, in the district of Khandesh. 

The applicant. Jechand, sued the opponents, Aba and Baika, for the 
recovery of Rs. 57*10-6, and obtained a decree. He then applied 

[133] to the Subordinate Judge to attach certain moneys due to the 
opponents by the Khandesh Spinning and Weaving Oampany in the hands 
of the said domoany, and the application having been granted, an attach- 
ment was placed on the said moneys by the Judge. The opponents applied 
to have the attachment raised, alleging that the moneys in the hands of 
the Khandesh Company were wages due to them as labourers, and, there- 
fore, nob liable to attachment. Jechand alleged that they were spinners 
who had entered into an agreement with the Company to receive payment 
on the number of pounds of cotton spun by them calculated at a certain 
rate for every 100 pounds, and that the amount attached was the money 
due to them under the said agreement. He contended that this money was 
not wages. The Subordinate Judge overruled the contention, and held 
that the opponents’ earnings were wages within the meaning of s. 266 of 
the Code of Civil Procedure, and were protected from the process of 
attachment by clause (;). He, therefore, removed the attachment. 

Gokaldas Kahandas, for the applicant, moved the High Court for a 
rule nisi, on the ground that as the opponents were spinners paid, not by 
the day, but according to the amount of work done, the sums to which 
they became entitled for work performed did not fall under the denomi- 
nation of wages, and were not exempted from attachment. 

The rule having been granted, 

Thakordas Atmaram, appeared for the opponents to show cause. — The 
money is wages, and is exempt from attachment. There is no definition of 
the word labourer” in any of the enactments of the Indian Legislature. 
The protection clause enacted in s. 266 of the Code was probably borrowed 
from “The Wages Attachment Abolition Act. 1870,” 33 and 34 Vic., cap. 
30. There is no definition of either “ labourer” or “wages” in this Act. 
But in 1 and 2 Will. IV. cap. 37, commonly called the Truck Act, it is 
laid down in s. 25 that “any money or other thing had or contracted to be 
paid, dolivoreJ, or given as a recompense, reward, or rainunoration for any 
labour done or to be done, whether within a certain time or to a certain 

[134] amount, or for a time or an amount uncertain, shall be deemed and 
taken to be the ’ wages ’ of such labour.” 

Mill hand.s were, therefore, included in the operation of this Act. In 
Riley v. Warden (l) Parke, B., thus distinguishes a contractor from an or- 
dinary labourer : He says : “ The reward which he (the contractor) is to 
receive, is not to be paid for his personal labour, but it is the contract 
price, from which he may derive a profit, by the assistance and labour of 
others. It seems to me that this Act {the Truck Act) was intended to be 
applied to those who engage to do a work by their own personal labour, 
and that the object of it is to protect such men as earn their bread by the 
sweat of their brow, and who are, for the most part, an unprovided class, 
and that it was not intended to have any application whateyor to persons 
who take work upon a great scale.” In the present case the earnings sought 
to be attached are undoubtsdly of people who work for bread by the sweat 
of their brow. The cases of Weaver v. Floyd (2) and Bowers v. Lovekini'^) 
were also cited. 


(1) 2 Exoh. Rop. 59. 
(3) 25 L. J. Q. B. 371. 


(2) 21 L. J. Q, B, N. S. 161. 
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JUDGMENT. 

The judgment oi the Court was delivered by 

M. Melvill, J. — We think that those persons are “ labourers ” 
within the meaning of s. 266 of Act X of 1877 who earn their daily 
bread by personal manual labour, or in occupations which require little 
or no art, skill, or previous education. The defendants, who perform the 
lowest kind of manual labour in a spinning and weaving mill, and earn 
thereby Rs. 10 or 12 a month, come within the category. Nor does it 
appear to us that their remuneration is any the less wages,” because 
the amount is made to depend upon the number of pounds of cotton 
spun. The commonest class of labourers in this country, viz.^ the 
coolies employed on railways or other similar works, are ordinarily paid, 
not by the day, but by the number of baskets of earth carried; and it is 
impossible to suppose that the Legislature did not intend the earnings 
of this class to be protected. 

The rule is discharged with costs. 

Buie discharged. 


5 B. 135. 

[133] APPELLATE CIVIL. 

Before Mr, Justice M. Melvili and Mr. Justice Kemhall. 

Asmal SaLEMaN and others {Original Plaintiffs), Appellants v. 
The Collector of Broach, as Manager op the Kherwada 

Thakor*s Estate [Original Defendant), BespondentJ' 

[25th August, 1880.] 

Broach Talukdar^s Belief Act XV of 1871— Civil Court jurisdiction. 

• ^ 

The Broach Talukdar’s Relief Act XV of 1871 'does not bar the cognizance, by 
the Civil Court, of a suit to recover the amount improperly levied as rent 
of rent-free land, and to obtain a declaration that such land is not subject 
to the payment of rent, albeit that, under s. 23 of the Act. the Manager,, of 
a Thakot’s estate is exempt from personal liability for anything done by him 
bona fide pursuant to the Act, and is not subject to an action for damages on 
account of the attachment of the plaintifl’s property. 

This was a second appeal from the decision of H. Birdwood, 
Judge of Surat, confirming the decree of H. E. Aston, Assistant Judge. 

The plaintiffs sued, first, to recover certain moveable property, or its 
value, the property having been distrained and sold by order of the 
•defendant as manager of the minor Tbakor of Khervada, in the Broach 
Collectorate, for rent of certain vanta lands which the plaintiffs claimed 
to hold rent-free ; secondly, to set aside the sale of certain houses and to 
recover possession of them, or their value, the sale having been made for 
■the purpose of realizing rent in respect of these lands ; and, thirdly, to 
obtain an injunction restraining the defendant from levying any further 
tent in respect of them. 

The defendant denied that the plaintiffs* lands were vanta, or that 
they had any proprietary title to them, and asserted that the plaintiffs 
claim, if any, was time-barred. The Assistant Judge held that a part of 
the claim was time-barred, and that the rest of it was not proved. The 
District Judge, in appeal, raised an objection to the cognizance of the suit 

• Second Appeal No. 204 of 1880. 
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by the Civil Court, and held that the Talukdari Act deprived the^ Civil 
Court of the power of hearing a suit of this nature. The plaintiffs 
appealed to the High Court. 

Nagindas Tulsidas, for the appellants. 

[136] Nanahhai Earidas, Government Pleader, for the respondent. 

JUDGMENT. 

The judgment of the Court was delivered by 

M. Melvill, J. — We fail to find anything in Act XV of 1871 which 

can be held to bar a suit like the present, which is to recover the amount 
said to have been improperly levied as rent of rent-free land, and to obtain 
a declaration that such land is not subject to the payment of rent. It is 
impossible to suppose that the Legislature intended to confer upon the 
manager of a Thakor’s estate the power to confiscate the rights of pro- 
perty by treating the private estates of individuals as if they held as 
tenants of the Thakor. Section 23 no doubt exempts the manager from 
personal liability for anything done by him bona fide pursuant to the 
Act, and he would not, therefore, be subject to an actiou for damages on 
account of the attachment of tho plaintiffs' property. But it is certainly 
open to the plaintiffs to prove that their land is held reub-froe, and to 
recover from the Thakor’s estate any moneys which have bean improperly 
levied as rent, and paid into the estate. Tho decision in S. A. 141 of 1879, 
to which the District Judge refers, has no hearing on tho present case. The 
only question argued in that appeal, was whether a " hak," payable from 
the Thakor's estate, and which had accrued difo before tho application of 
Act XV of 1871 to tho estate, was a liability charged upon the estate 
within tho moaning of s. 8 of the Act. This Court hold that it was a 
charge, and that, consequently, the claim in respect thereof ought to have 
bean notified to tho manager in tlie manner prescribed in ss 6 and 7 ; and 
on this ground tho Court confirmed the decree of the District Judge. 

Tlie decree of the District Court is reversed, and the case remanded 
for a decision of the issues raised by tho appeal. Costs to follow final 
decision. 

Decree reversed. 


5 B. 137. 

[137] APPELLATE CRIMINAL. 

Before Mr. Justice Kcmhall and Mr. Justice F. D. Melvill. 

hi re Savanta. I [September, 1880.] 

Sancticni — Maynlatdar's Court— The Code of Criminal Procedure, Act X of 1872. s. 468. 

The Mamlfttdar’s Court constituted by Bombay Act III oI 1876, is a Civil 
Court within the meaning of s. 468 of the Code of Criminal Procedure ; therefore 
a complaint of an oGenoe mentioned in that section. when suohofienco is committed 
before or against the M»mlatdar’s Court, shall not be entertained in tho Criminal 
Courts except with tho sanction of tho Mamlatdar’s Court, or of the High Court 
to which it is subordinate. 

[F., 2 Bom. Cr. Cas. 9 (11. 12) ==14 Cr.L.J. 80 = 15 Bom. L.R. 53=18 Ind. Cas. 416.] 

This was an application for revision of an order of discharge passed 
by J- A. Guerin, Magistrate (First Glass) of Bolgaura, under s. 215 of 
the Code of Criminal Procedure in the case of the Fjmpress v. Bhiuuiji 

• Criminal Application for Revision, No. 122 of 1880. 
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Govind ani others^ who were charged with having given false evidence 1880 
before the Mamlatdar of Chikodi in a possessory suit. September, 

The facts of the case areas follows ; — 

One Ravji instituted a possessory suit against the applicant Savanta AppeL- 
in the Court of the Chikodi Mamlatdar, Mr. Hayavadan. During the trial LATE 
of the suit he called a number of witnesses, and also produced a lease on Ckiminal. 

his behalf ; but the Mamlatdar disbelieved them all, and pronounced the 

lease to be a forgery. His claim was, therefore, rejected by the Mamlat- ® 
dar, who, in his judgment, expressed an opinion that the witnesses 
should be prosecuted for giving false evidence ; but before giving his formal 
sanction to such prosecution he died. The successful defendant thereupon 
applied to the Collector to give the necessary sanction ; but he ruled that 
the Court of the Mamlatdar was not a Civil Court within the meaning of 
s, 468 of the Code of Criminal Procedure, and that no sanction was 
necessary to prosecute witnesses for giving false evidence in the Court of 
the Mamlatdar constituted by Bombay Act III of 1876. Savanta accord- 
ingly preferred complaints before Mr. Guerin. Magistrate (First Class) at 
Chikodi, who dismissed them, holding that the Court of the Mamlatdar 
was a Civil Court, and that the complaints could not be proceeded with 
without a formal sanction of the successor in oflQce of the deceased 
[138] Mamlatdar. The defendant, therefore, applied to the High Court, 
praying for a reversal of the Magistrate’s order, or for a fresh auction 
by that Court itself. 

G. R. Kirloskar^ for the applicant. — The Court of the Mamlatdar, as 
constituted under Bombay Act III of 1876, is not a Civil Court for pur- 
poses of s. 468 of the Code of Criminal Procedure. This section renders 
a sanction necessary only when any offence mentioned in it is committed 
before or against a Civil or Criminal Court. A comparison of the pro- 
visions of Reg. XVII of 1827, ch. viii, Act XVI of 1838, Bombay Act V 
of 1864, and Bombay Act III of 1876 show that the Mamlatdar’s Court 
cannot be called a Civil Court in the ordinary acceptation of that term. 

The Mamlatdar’s Court is a Revenue Court: see Act XVI of 1838, s. 1. 

The latest enactment on the subject, viz,y Act III of 1876 (Bombay), 
which directly applies to the present case, supports this view, for by s. 18 
of it it draws a distinction between the Court created by it and the Civil 
Court. It enacts that the possession given by the Mamlatdar’s Court is 
only to continue till a decree is passed by a Civil Court. In Mcihadaji 
Govind v. Sonuhin Davlata (l), a case under Bombay Act V of 1864, and 
in Ba Jamna v. Bai Jadav (2), a case under Bombay Act III of 1876 the 
Mamlatdar’s Court was held to be a Civil Court for a limited purpose only. 

subordination to and superintendence by the High Court. If, then, 
the Mamlatdar’s Court is not a Civil Court certainly not an ordinary 
Civil Court such as is mentioned in the 2ad proviso of s. 18 of Bombay 
Act III of 1876. it is a Revenue Court. Whenever the Code of Criminal 
Procedure deals with that Court, it mentions it speoificaliy, as in ss. 435 
and 438. Section 468 omits to mention a Revenue Court, and it must be 
taken that it does so deliberately. No sanction is, therefore, necessary to 
prosecute witnesses giving false evidence before the Mamlatdar’s Court, 

Gokaldas Kahandas, for the discharged persons. — In the cases cited 
it was held that the Mamlatdar’s Court was a Civil Court for all purposes. 

The Civil Courts are subordinate to the High Court and the Revenue 
Courts to the Collector and the Revenue [139] Commissioners. It is 

(1) 9 B.H.O.R, 249. (2) 4 B. 168. 
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1880 not pretended that the Mamlatdar’s Court is subordinate to the Collector 

SEPTEMBER, or the Revenue Commissioner for any purpose whatever, and the reverse 

■ has been expressly held. But, even if the Mamlatdar s Court be held to be 
Appel- ^ Revenue Court, still a sauction is necessary : Empress v. Sabsukk (1). 

LATE Nanahhai Earidas, Government Pleader, for the Crown.— A 

Criminal. Mamlatdar exercises civil, criminal and revenue jurisdiction : he is subject, 

accordingly, to different supervision. As a subordinate Civil Court within 

5 B. 137. the meaning of Reg. II of 1827, s. 5, the Mamlatdar’s Court is subject to the 

supervision of the High Court. The provisions of the various enactments 
—from Reg. XVI of 1827, ch. viii, down to Bombay Act III of 1876— show 
that the functions of the Mamlatdar in this respect were purely civil, and 
distinguished from either criminal or revenue. Moreover, the rulings of the 
High Court, which have been referrei Co, are noc to be construed in a 
restricted sense, as has been contended. They decide that the Mamlatdar’s 
Court is a Civil Court for all purposes. 

JUDGMENT. 

The judgment of the Court was delivered by 

Kemball, J. — We have now heard this matter fully argued, and 
are of opinion that the First Glass Magistrate was right in holding that 
he had no jurisdiotion to entertain the comolaint without sanction of the 
Court of the Mamlatdar in which the alleged offence was committed. It 
is contended for the applicant that the Mamlatdar’s Court is not a Civil 
Court within the meaning of the Criminal Procedure Code, and in support 
of this contention, we have been referred to ss. 435 anl 438 of the same 
Code in which a Revenue Court is spoken of as distinct from a Civil Court, 
and also to s. 18 of Bombay Act III of 1876, where a distinction is 
drawn between a Mamlatdar’s Court and a Civil Court. To what class of 
Court the term ‘Revenue Court” in the Criminal Procedure Code relates, 
we have no mains of knowing; nor, indeed, do we understand why any 
distinction should have been drawn in the sections above quote 1 between 
it and a Civil Court, but that Code applies to the whole of British India, and 
it has been held in this Presidency in the cases of Mahada ji v. Somi (2) and 
[140] Bai Jamna v. Bai Jadav[3) that a Mamlatdar’s Court is a Civil 
Court, so that the only question we have to consider is whether it is so in 
the sense of s. 468 of the Criminal Procedure Code. No doubt a distinc- 
tion is taken in Bombay Act III of 1876 betwoee a Mamlatdar’s Court 
and an ordinary Civil Gourc : bub we are unable to discover any intelligi- 
ble reason why the term Civil Court should be taken in the restricted sense 
of an ordinary Civil Court, as distinguished from a Mainhitdar’s Court, or 
why sanction for prosecution should not be as necessary and desirable in 
the case of an offence committed before or against the Mamlatdar’s Court 
as in one committed against the ordinary Civil Court ; See ss. 468 and 469 
respectively. The terms “ a Civil Court ” and " any Civil Court ” seem 
to us necessarily to include a Mamlatdar’s Court; and we cannot suppose 
that the Legislature intended to give to suitors in such Courts unlimited 
powers of prosecution. We understand that the Mamlatdar, who disposed 
of the particular case out of which this question has arisen, is dead ; but 
he appears to have been prepared to give the requisite sanction. We are 
not aware whother any application has been made to his successor ; but, if 
not, it will rest with him, on application being made, to consider whether 
or no to grant it now. 

Order accordhtgly, 

(v!) 9 B.H.O.R. 249. (3) 4 B. 168. 
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IIL] EMPRESS V, NANA RAHIM 5 Bom. 142 

3 B. 140. 

APPELLATE CIVIL. 

Before Sir Michael Roberts Westropp^ Kt., Chief Justice, Mr, Justice 

M, Melvill and Mr, Justice Kemball. 

Empress v , Nana Rahim,* [28th October, 1880.] 

Indian Penal Code {XLV of 1860), s. 16— Offence — Attempt- Sentence — Conviction of an 
attempt to commit theft — Previous Conviction of theft. 

[MBIiVILIj, J., dissentientej. — If a person, who has been convicted of an 
oSence punishable under chap. 12 or chap. 17 of the Indian Penal Code with 
imprisonment for a term of three years or upwards, is convicted of an attempt to 
commit any such oRence, he doe.-; nob thereby become liable to the enhanced 
Dunishment allowed bv b. 75 of the Code. 

[R., 17 A. 120 (123) = 15 A.W.N. 22; 10 Bom. L.R. 26 = 3 M.L.T. 122.] 

[i«] The accused in this case was convicted by S. H. Phillpotts, 
Sessions Judge of Ahmedabad, of an attempt to commit theft, under 
ss. 379 and 511 of the Indian Penal Code. He had previously been seven 
times convicted of [theft , and the Sessions Judge, on the authority of 
s. 75 of the Indian Penal Code, sentenced him to transportation for ten 
years. 

The prisoner appealed to the High Court. 

There was no appearance on either side. 

Kemball and F. D. Melvill, JJ., sent for the record and proceed- 
ings in order to determine whether the sentence passed was legal. 

The appeal was heard by M. Melvill and Kemball, JJ. 

M. Melvill, J. — -I think that the sentence passed in this case is 
legal. Section 511 of the Penal Code provides that “ whoever attempts 
to commit an offence punishable with transportation or imprisonment 

shall ... ... ... be punished 

with transportation or imprisonment of any description provided for the 
offence for a term ... ... ... which may extend to one-half 

of the longest term provided for that offence.*’ The longest term provided 
for the offence of theft is transportation for life, which may be awarded 
under the circumstances mentioned in s. 75 : and under the same circum- 
stances it appears to me that s, 511 authorizes the award of one-half of 
the same punishment, or transportation for ten years (s. 57). This con- 
clusion seems to me to be not only strictly in accordance with the words 
of a. 511, but also with what may be presumed to have been the intention 
of the Legislature in fixing an arithmetical proportion betweenStbe punish- 
ment to be awarded for an offence and the punishment to be awarded for 
an attempt to commit such offence. Degrees of punishment are regulated 
according to degrees of criminality ; and it is manifest that an unsuccess- 
ful attempt to commit theft, in spite of the deterrent effect of a previous 
conviction, is as much a sign of a confirmed criminal propensity as if the 
offence had been actually committed. 

Kemball, J. — I am unable to concur in thinking the sentence legal, 
and would, therefore, reduce it to 18 months’ rigorous imprisonment[142]. 
It is only where a person has been convicted a second time of an offence 
punishable under chap. 12 or chap. 17 of the Indian Penal Code that he 
can be made to undergo extra punishment under s. 75. I do not, there- 
fore, see what application that section has to an attempt to commit one 
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of those offences. Section 511 of the Code is perfectly clear, and how- 
ever desirable it may bo to award enhanced punishment in the case,! am 
of ooinioQ that we cannot take into consideration the penalty the prisoner 
might have been subjected to had he been convicted under s. 379. 

fin consequence of the difference of opinion the case was laid before 
the Honourable the Chief Justice, under s. 271-B of the Code of Criminal 
Procedure, for his opinion.! 

OPINION. 

Westropp, C. J. — The accused, Nana Rahim, comes within the first 
of the two conditions required by s. 7*5 of the Penal Code to warrant the 
enhanced punishment allowe 1 by that section, — that is to say, he has 
previously been convicted of offences ounishable under chap. 17 of the 
same Code. But his case does not satisfy the second condition required 
by s. 75. He has not on the present occasion been guilty of any offence 
punishable under chap. 12 or chap. 17 of the Code, but has been guilty 
of an offence, an attempt to commit theft punishable under chap. 23 
(s. 511). Hence I think the sentence of ten years’ transportation, passed 
by the Sessions Judge, cannot be sustained. The view, which Mr. Justice 
Kemball and I have adopted of the inapplicability of s. 75 of the Penal 
Code to such a case as the present, seems to have bean taken by Bittle- 
stone in Reg v. Mooneswamy, mentioned by Mr. Mayne in his note on 
B. 511 at p. 420 of the ninth edition of his commentaries on the Indian 
Penal Code. 

In accordance with this opinion the Division Bauch reduced the sen- 
tence to eighteen months' rigorous imprisonment. 


5 B. 143. 

[143] ORIGINAL CIVIL. 
Before Mr. Jmtice West. 


Bokjorji Gdrset.ti Panthaki (Plaintiff) v. Munoherji Kuverji, 

{Defe7idayit.)'^ flOth, 13th, 14th, 15th, I7bh and 24th, January 1880]. 

Begistration ^ict IIloJ IS71, cis. (6) and (h) of s. n—Dociinient creating a right to 
obtain another document ^ Pleading — — Effect of admission in pleading of 
execHtioy^ of contract — Evulence to prorc au admitted document not necessary’-^ 
Evidence, 

By an agroemont, dateil 2nd August 1880 Ibo dofeudant agreed to sol! to (ho 
plaintiff a certain piece of l:ind with a dwelling-house for Rs. 1,900. A( (he 
time nf the execution of this agreement the plaintiff paid the defendant Rs. 100 
earnest-money, and the agreement provided that the remaining Rs. 1,800 should 
bo p.aid within a month from the date of the agroemont when the deed ofoonvey- 
anoo of the property should bo cxcoutod. The material part of the agreement 
was as follows : — 

“ I have received from you Rs. 100, namely, rupees one hundred, as earnest 
(i e., at the time of the execution of this bargain-paper. And as to the remain- 
ing Rs. 1,800, namely, one thousand and oieht hundred, the same are duly to be 
paid to me within one month from this day, when you will get the deed (or) 
document made in your favour. And all the expenditure in respect of the deed 
(or) documents and transferring (the property) to your name you are duly W) 
make on your account • • • those terms this informal 

bargain-paper having been written, is agreed to and delivered. ” 

The plaintiff .sued for specific performance, and tendered the agreement in 
evidence, although unregistered. 


Suit No. 450 of 1830. 
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that the docament. although unregistered, was admissible in evidence 1880 
under cl. (/i) of s. 17 of the Registration Act III of 1877. Being unregistered it 24. 

could not create or assign the interest intended by the parties to be trans- ' 

ferred, and being thus incapable of carrying out the primary intention of the 
patties, the agreement became one “ merely creating a tight to obtain another UKluiJNAU 
document which would, when executed, ” efiect the desired purpose if the execu- ClVIL. 

tion were accompanied with registration. The right given by the agreement was 

merely a right in persoHCiw, and the agreement was admissible in evidence to 5 B, l43. 
show the contract entered into for another conveyauee, though not as a 
conveyance itself. 

Where in a suit for specific performance of an agreement the defendant admit- 
ted in his written statement the terms of the agreement and its execution. 

Held that the plaintiff was not called upon to prove the execution of the 
agreement, or to put it in evidence. 

TF., 7 B. 310; 36 B. 500 (503) = 14 B:)m. L.R. 390 = 15 Ind. Gas. 830 (831) ; 24 C. 20 
(25) ; R., 21 B. 704 (707) ; 22 B, 788 (792) ; 39 G. 284 (295) = 14 C L.J. 411 = 16 
C.W.N. 55 (63) = 12 Ind. Gas. 723; 12 M. 505 ; 13 M. 308 (312) ; 12 G.L.J. 25 = 6 
Ind. Gas, 346, (349) ; 13 C.W.N. 326 = 4 Ind. Gas. 85 = 6 H.L.T. 368 ; 14 C.W.N. 

874 (876) =6 Ind. Gas. 445; 10 O.P.L R. 107 ; 1 N.L.R. 147 (148); 3 N.L.R. 

72 (77) ; U. B. R. (1897—1901). 379 ; D., 20 B. 553.] 

Suit for specific performance. The plaint alleged that by an agree- 
ment duly signed and attested, and dated the 2Qd August 1880, the 
defendant agreed to sell to the plaintiff a certain piece tl44i] of land, with 
a dwelling-house, for the price of Rs. 1,900 ; that, at the time the said 
agreement was executed, the plaintiff paid the defendant Rs. 100 earnest- 
money— the agreement providing that the remaining Rs. 1,800 should be 
paid within a month from the date of the agreement when the deed of con- 
veyance of the property should be executed. The plaint further alleged that 
repeated applications had been made, without success, to the defendant to 
carry out the agreement and for the conveyance of the property, and it 
prayed that the defendant should be decreed specifically to perform the said 
agreement and to execute bo the plaintiff a prooer conveyance of the said 
property on being paid the said sum of Rs. 1,800. 

‘ In his written statement the defendant admitted the execution of the 
agreement of the 2nd August 1880, and the accepcanoe of the Rs. 100 earnest- 
money, -but he pleaded (1) that the said agreement had been executed by 
him under coercion and undue influence ; (2) that the agreement had been 
made subject to the condition of its being ratified aud approved by his 
■wife, who had refused to ratify and approve of the same. 

At the hearing the following issues were raised 

1. ^Thebber the defendant was induced to enter into the contract 
of the 2ud August 1880 by the coercion or undue influence exercised by 
the plaintiff. 

2. Whether the coabracb was nob subject to a condition that the 
isame should be approved by his wife. 

3. Whether the plaintiff was entitled to specific performance of the 
contract, as in the plaint sought, or to any other or to what relief. 

A copy of the agreement of the 2nd August 1880 was annexed to 
.the plaint, and was in the following terms : — 

“ To Andhiaru (priest) Burjorji Cursetji Panthaki. Written by 
Muncherji Kuverji. To wit ; This day (I have sold) bo you my one house 
and a wood store and the ground appertaining to the same, in which 
(house) I live, and which is probably (registered) in my name in the 
books of the Collector. On the east side thereof there is the house 
of Manekji Beramji, and on the west there is [145] the house of 
Ruatomji Merwanji Daruvala, and in the front and at the rear 
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1880 there are Goveramenfe roads. That bouse I have sold to you for Es. 1,900, 

Jan. 24. oamely. rupees one thousand nine hundred, and on account thereof 

I have received from you Es. 100, namely, rupees one hundred, as earnest 

Original ^ j a,t the time of execution of this bargain-paper. And as to the remain- 

ClViL. ing Es. 1,800, namely, one thousand eight hundred, the same are duly to 

be paid to me within one month from this day, when you will get the deed 
for) document made in your favour. And all the expenditure in respect of 
deed (or) documents and transferring (the property) to your name you 
are duly to make on your account. With I'egard to these premises, 
there is now a dispute (on the pai't) of Manekji Beramji : you are duly to 
get the same settled. Besides that, if there should be any other dispute, 
I am to get the same cleared off. The risk in respect thereof is on my 
head. On these terms this informal bargain-paper having been 

written, is agreed to and delivered. And if you or I should swerve from 
this agreement, then Es. 300, namely, rupees three hundred, are duly to be 
paid as a penalty.” 

The defendant was called upon to begin, and he was examined as to 
the circumstances under which the alleged agreement was executed by him. 
During his cross-examination, counsel for the plaintiff tendered the agree- 
ment of the 2nd August 1880 in evidence. 

Starling {Kirkpatrick with him) objected to its admission. — This 
document is not registered. It gives an immediate interest in land. It 
does more than “merely create a right to obtain another document,” and, 
therefore, it does not fall within cl. {h) of s. 17 of the Eegistration Act 
in of 1877. It also acknowledges receipt of earnest money. Counsel 
referred to Valaji v. Thomas{\) ; Letois v. Brass{% ; Bonneicellw. Jenkins^ 
(3) Rosseter v. Miller (4) ; Branton v. Griffiths (5). 

Latham (Lang with him) contra. — This document falls strictly within 
cl. (/i) of s. 17. It is not a conveyance, and gives [146] no right 
or interest in the property. It creates an equitable interest in the plaintiff, 
but that is not such a right as is contemplated by the Eegistration Act, 


It gives a right against the defendant recognized and enforced in equity, 
but the ownership of the property remains unchanged until equity enforces 
a conveyance. The right given to the plaintiff by this document, which 
contemplates a further conveyance, is only a right in pcrsojiam which by 
this suit the plaintiff is assorting. The conveyance, which we pray for, 
will give the interest in the property. Counsel referred to Jnsah Ilaji 

Jafar V. Ilaji Gul Mahomcd{G) and Waman Ranichandra v. Dhoyidiba 
Krishnaji (7). 

Starling in reply.— The case of Lisah Uaji Jafar v. Ilaji G^d Maho- 
med{^) is distinguishable. That was a suit by a vendor against a vendee 

upon an agreement by the vendee to take an estate when the vendor 
would give it. There was no estate conveyed, for the defendant had 
none to convey, and there was no acknowledgment, by the defendant, of 
any payment, for no payment was made to him. It was by him* as 
purchaser that money was to be paid. The ground of the decision in Wavian 
V. Dhondibad) is stated at pp. 136-7 of the report, and the statement 
shows that the decision is no authority upon the present case, Valaji v. 
Thomas (1) is directly in point. 

West, J. — At present I am inclined to think that the agreement, 

which has been tendered, does declare an interest in the property, and is) 


(1) 1 B. m 

(4) L, R. 3 Ap.Ca. 1124. 
(7i 4 B. 12G. 


(2)3Q.B.D 6G7. 

(6) 2 C.P.D 212 (214). 


(8)8 Oh. DW. 70. 

(6) 12 B.H. C. R, 175. 
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therefore, inadmissible, not being registered. It is conceded that there 
was a complete contract — i.e., a concurrence of two persons — that property 
belonging to one of them should pass to the other. Unless there is some 
special law which requires the observance of some ceremony in order to 
effect the intended transfer such a concurrence of will appears to be 
sufficient. That is my present impression, and I must, therefore, refuse 
to admit the document in evidence ; but I will consider the matter more 
carefully, and deal with it in giving my judgment in this case. 

The document which contained the ageeement between the plaintiff and 
the defendant being thus excluded, the question arose as to whether the 
[157] admission of the execution of the agreement, contained in the defend- 
ant’s written statement, was sufficient, or whether the plaintiff was 
bound to prove the agreement in order to obtain a decree for specific per- 
formance. 

Starling, for defendant. — The defendant, while no doubt admitting in 
his written statement the execution of the agreement mentioned in the 
plaint, submits to the Court whether he is bound by it. That is a very 
qualified admission. In India parties are not kept with strictness to the 
pleadings. Eeierence was made to McGowan v. Smith (1) ; Taylor on 
Evidence, para. 759; Civil Procedure Code ; Act X of 1877, ss. 59, 63, 
147. 

Latham, contra, referred to Lett v. Morris (2), Huddleston v. 
Briscoe (3) Shankar v. Vishnu (4). 


1880 

JAN. 24J 

ORIGINAIj 
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JUDGMENT. 


West, J. — -Two questions, which arose in the hearing of this case, 
are of such importance that it is desirable I should consider them before 

going on to dispose of the formal issues stated between the parties. The 
first is as to whether the document executed by the defendant Muncherji 
to the plaintiff Burjorji is one that requires registration under s. 17 of Act 
III of 1877 and what are the consequences of its non-registration. The 
second is, whether the document is sufficiently admitted by the defendant 
Muncherji to make its production in evidence unnecessary. 

The language of s. 17, cl. (6) of Act III of 1877 is the same in its 
effect as that of the corresponding enactment in the previous Registration 
Acts, VIII of 1871 and XX of 1866. But by cl. (h) of that section it is 
provided that “ nothing in els. (6) and (c) of this section applies to any 
document not itself creating, declaring, assigning, limiting or extinguishing 
any right, title or interest of the value of one hundred rupees and upwards 
to or in immoveable property, but merely creating a right to obtain ano- 
ther document which will, when executed, create, declare, assign, limit or 
extinguish any such right, title or interest.” 

We have, therefore, to consider whether the document now in ques- 
tion, is of a kind included in cl. (6), and, if not, then what is the operation 
on it of cl. (W. 

[ 148 ] It is contended by the learned counsel for the plaintiff that the 
document is meant to do, and is in its nature calculated to do, no more 
than create a right to obtain another document, which second document 
will, when executed, create or declare a right to the property specified. 
That a contract has been made is conceded. It is admitted that an equi- 
table interest, so called, has been constituted by the transaction embodied 
in the paper signed by Muncherji ; but this, it is said, is not a right or 


(1) 26 L. J. Oh. 8. (2) 4 Sim. 607, 

99 


(3) 11 Ves. 683. 
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1880 interest of the kind intended. It is merely a right in personam against 

Jan. 21. MuDcherji. By the contract, Bnrjorji has acquired a secondary right of 

action to insist on Muncherji’s making his engagement good by executing 

Original effectual conveyance, but no more. Toe document stipulates for a 
Civil, formal conveyance, but is not itself a conveyance. The ownership remains 

vested in Muncherji until his specific performance of the existing obligation 

is sought hy the plaintiff Burjorji by executing an actual and effectual 
convevance whereby the ownership shall be transferred from the one to 
the other. The real right, as distinguished from the obligation, will then 
have passed, but not till then, nor then without a registration of the final 
instrument. The one now executed, giving a right to that, is of exactly 

the kind contemplated by s. 17, art. (h) of Act III of 1877. 

The document in auestion, of which a copy is annexed to the plaint, 
engages Muncherji, at least by implication, to execute a further assurance. 

" I have received from you Rs. 100, namely, rupees one hundred, as 
earnest ii.e.J at the time of the execution of this bargain-paper. And as 
to the remaining Rs. 1,800, namely, one thousand and eight hundred, the 
same are duly to he paid to me within one month from this day, when you 
will get the deed (or) document made in your favour. And all the expen- 
diture in respect of the deed (or) documents and transferring (the proper- 
ty) to your name you are duly to make on your account.” And, again, On 
these terms this informal bargain-paper having been written, is agreed to and 
delivered.” It was plainly a term of the act or expression of will that 
Burjorji, paying the remainder of the purchase-money, should obtain 
execution by Muncherji of a more formal conveyance. [ 149 ] Bub in 
cases of contract if the parties intend bo be beund forchwith, and say so. 
the fact that a more formal exuression of their intention is bo be drawn 
up afterwards does not deprive the mutual consent of its proper 
effect (1). It is only when the assent is suspended, being dependent, or 
conditional on the acceptance in a particular form, and the execution of a 
further document, that the obligation is not contracted (2). The principle 
applies generally to manifestations of volition. When the parties have 
agreed to commit their oi*al igreement to writing, a presumption was raised 
by the Roman law and is raised by the Prussian codes and other modern 
laws (3) that the right or obligation is dependent on an execution of the 
instrument ; but this is only a presumpMon. Where the parties themselves 
had agreed upon certain formalities, it was requisite bo seek in the contents 
of their agreement what had been their intention, for it was that which 
must serve as a guide (4). The presumption which reason at once recog- 
nizes of the merely tentative character of an oral declaration, meant to be 
superseded by a written one, hardly arises at all as between two writings. 
The earlier of these is capable of giving expression to the joint will in 
unmisbakeable language and of exclu ling contradictions of memory. 
Except where a particular form is prescribed by law it may in such a case 
be said of the later and now formal instrument ; Hunt scriptura'- ut quod 
actum cst per eas facilius prohari possit ct sine his autem valet quad actum 
cst si haheat probatiomm ( 5 ). 


(1) Bonncwcll v. Jenkins, 8 Gh. D. 70; Crossleu v. Maycock, L. R., 18 Kq. 180 ; 
Rosseter v. Miller, L. R. 3 Ap. Gas, 1121. 

(2) See case already cited, aud Boyd v. Hind, 25 L. J. Ex. 21G; Branfon v. 
Grimths, 3 O.P.D, 212 (214). 

(.3) Parti, Ti. 4, S. 117. (4) Oondsmit. Pand. 147. 

(5j Di. Li. 22, T. 4, Lex. 4: aeo vi, rtd Inst. Enip ad Pand. 10. 
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If, then, there has been an expression of will in itself effective, the 
effect is not defeated or suspended by a provision for a more formal 
declaration. That the act is unilateral in the sense of being onerous to 
but one of the parties, makes no difference ; it is in every case his own 
desire and will that the declarant, even in a bilateral obligation, expresses, htvtt. 
whether as dependant or as absolute and immediately operative. 

[ 150 ] As it is a general characteristic of property that it may be 
transferred, so it is generally true that this may be accomplished 
by the volition, openlv manifested, of the intending transferor and 
transferee. The relation of ownership of immoveable property has m 

most legal systems been deemed bo affect the public so maiieriaUy that 
various forms have been prescribed as essential to its transfer, bu j the 
necessity of feoffment with livery of seisin is not a part of the English law 
that obtained a place in India, through its suitableness to local circums- 
tances ; and even a provision of the Statute of Frauds, w ic require 
that a document relating to the sale of lands should be in wn mg. as 
been repealed by the Indian Contract Act. According to t a m u aw, 
a change of possession or something equivalent is necessary to the 
completion of a transfer, and it has been contended by sonae isunoUis e 
jurists that such a change ought, according to a sound phuosop y o a 
law, to be maie essential in every case (1). But the English law °° 

adopted such a theorv, and, except by way ot caution against fraud, there 
is no convincing reason why more should be requ'red than a mutual assent 
torrenlacing one mamher of the community as an owner of property by 
another equally Qualified for the functions of a proprietor. Thus, m tne 
absence of any suecial law as to the forms to be observed, one Farsi may 
well trmsfer his ownership to another by a mera opan assent of ^>0^“ ^ 
that effect. Areal ownership may pass, though the public 
Begistration .Aco may make the ownership subject to deteasanoe if it has 

not been secured by registration. But the same 
intended transfer with an original defect, and denrive it of all 
unless authenticated in the way prescribed. Such appeals 
effect of s. 49 of the Registration Act III ot 1877. No document reau red 
by s, 17 CO be registered shall affect any immoveable property comprised 
therein unless it has been registered m 

accordance with the nrovisions of this Act.” The property or owners ip 
in the cases contemplated cannot pass without a registration of the iQsWd- 
ment, nor can an instrument unregistered be received as evidence 
transaction directly affecting the property comprised m it. 

[ 151 ] In the present instance, then, the document m question cannot 
as being unragistorod, create or assign the intended interest. 

it "declares” an interest, and what it declares is a matcer of mere 
of the parties independent of any law. But at the same time a “e°la 
tion” so taken has no legal effect. What is intended is a deolaration apt 
in itself to bind the parties and to constitute a particular right. As cne 
instrument cannot affect the property to which it relates, the document, 
though certainly made, is purely abortive in a legal point ot view. 

Were the instrument itself capable of transferring the ownership, as 
under the Registration Act it is not, the further oonveyance 
it could do no more. In that case it could not properly be . 

‘^merely creating a right to obtain another document. ^ ® . \-n & 

passed, that second document would mer ely record the transaction ^ 

(1) See Maynz Dr. Rom. Purchase and Sale. 
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1880 particular form. But the right to the further instrumeat is at least 
Jan. 24, created, and this alone subsists where the primary expression of will as 

to immediate change of ownership fails. It was intended to be accessory, 
Original subsist separately. The first document is thus reduced to one 

Civil. “merely creating a right to obtain another document, which will, when 

executed," effect the desired purpose if the execution be accompanied 
by registration. The right is a right in personam, and subsists as between 
the parties, though, as directly affecting the property and creating areal 
right, the document is quite ineffective. 

Now what the plaintiff in the present suit seeks, is, specific perform- 
ance by the execution of the conveyance which will convert his contractual 
right into a right of ownership. I think that for such a purpose the 
document A is admissible to show the contract entered into for another 
conveyance, though not as a conveyance itself. It is, in terms, a convey- 
ance, i.e., an instrument translative of ownership, and on the argument 
that this was not its character. I thought it not admissible. I could not 
consider it as in its purport nothing more than an agreement to convey ; 
it purports it.self to convey. But that principal purpose failing, the 
secondary one becomes the principal, and the document might, I think, 
be used to ascertain what the formal and final conveyance ought to be. 

[152] It is because it is made inoperative for its primary purpose, 
that it becomes admissible for the secondary purpose — admissible, not to 
prove a transaction itself changing ownership (1), bub one giving a right to 
such a transaction by way of conveyance. In this way only, so far as I 
can see, can effect be given to s. 17, cl. (h) ; for an equitable interest being 
at once created by the contract, the contract, fails through its own 
completeness, unless the additional contract for a separate conveyance 
is allowed an independent effect. In one sense a contract to convey does 
convey, i.e., transfer the intended interest; but this consequence was nob, 
it is certain, intended to make the provision in s. 17, cl. ih), purely 
illusory 

The second question is that of whether the proof of the document is 
superseded by its admission in the pleading. On this point the case of 
McGotcanv. S7nilh{2) and the onus there referred to, seem conclusive. 
A Court, in general, has to try the questions on which the parties 
are at issue, not those on which they are agreed(3) ; and “admissions 
which have been deliberately made for the purposes of the suit, whether 
in the pleading or by agreement, will act as an estoppel to the admission 

of any evidence contradicting them. This includes any document 

that is by reference incorporated in the bill or answers (4).* The point is nob 
in issue; and as to the counter-statements of the parties, “a plea or a special 
replication admits ovei'y point that it does not directly put in issue. The 
same rule applies to an answer when it assumes the form of a demurrer 
or plea by submitting a point of law or by introducing new facts. Thus 
a submission that the defendants would not be in anyway affected 
by the notice set forth in the bill, precluded them from disputing the 
validity of this notice (5). Such rules are to be applied with discretion 

in this country, where a strict system of pleading is nob lollowed ; but 

here, as I suppose everywhere, the language of Lord Cairns holds true. 

that the first object of pleading is to inform the persons, against 
whom th e suit is directed, what the charge is [153] that is laid 

(1) Aot III of 1877, B. 49. 

(3) Civil Procedure Code, Act X of 1877, 8. 14G 

(4) Grealey’s Law of Evidence, 457. (5) Op. Git. p. 22. 


(2) 26 L, J. Oh. 8. 
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against them (l).” The principle is equally valid as applied to either 
party in the cause. The Court (2) is to frame the issues according to 
allegations made in the plaint or in the written statements tendered 
in the suit, which here contain a full assertion and admission of the 
execution of the document A by the defendant Muncherji. But the 
issues, as they stand, were suggested by the defendant’s counsel. They 
waive controversy as to the actual execution of the document, assume it 
to have been executed, and raise questions only that depend for their 
pertinence on that assumption. Under such circumstances the plain- 
tiff is not. I think, called on to prove the execution of the document 
or to put it in evidence. If the document being pronounced absolute- 
ly invalid for some purpose on considerations of public policy, it were 
sought to defeat the law through the effect usually given to an admission 
in pleading, such an attempt could not be allowed to succeed, but for its 
proposed purpose in this case it is not invalid. It may serve as a ground 
for claiming the conveyance it promises, though unregistered ; while as 
unregistered it is not itself an operative conveyance. It is embodied by 
reference in the plaint and admitted in the answer. It remains to be seen 
whether the objeobions, raised on behalf of the defendant to the fulliimerit 
of the contract thus ascertained, are supported by the evidence. [His 
Lordship then commented upon the evidence, and passed a decree for the 

plaintiff, with costs,] 

Decree for the plaintiffs 
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Origin All 
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Attorneys for the plaintiff, — Messrs. Shapurji and Thakurdas. 
Attorneys for the defendant. — Messrs. Payne and Gilberts 


5 B. 154=^5 Ind. Jur. 569. 

[154] ORIGINAL CIVIL. 
Before Mr. Justice West. 


In the matter op the petition of Kahandas Narrandas. 

[20bh December, 1880 and 11th January, 1881.] 

Xndian Trustee Act {XXVIJ of 1866), ss. 3, 35, ^^^Equitable jurisdiciionof High Court 
^Trusts — Appointment of new trustee — Letters Puteniy 1823, Cls, 29j 33, 41. 

The High Court may exercise the summary powers conferred upon it by the 
Indian Trustee Act (XXVII of 1866) in the case of Hindu trusts. 

Section 3 of the Indian Trustee Act, which provides that the power and autho- 
rity given, by the Act to the High Court shall" be exercised only “in cases to 
which English law is applicable,” cannot be intended to limit the operation of 
the Act only to cases to which, in their whole extent, the law prevailing in 
England applies without qualification or reserve, as this would virtually exclude 
the Act in any case on which an Act of the Indian Legislature has any bearing. 
The oases referred to in the section must be cases to which the English law is in 
some measure applicable, but in what measure is not indicated in the Act. 
English law must be regarded as applicable in the sense intended if the principles 
recognized by the English Equity Courts are applicable. 

At the date of the grant of the charter to the Supreme Court of Bombay in 
the year 1823, English equity had become a system which would deal with a 

body -of guasi, common law in a scientific manner and in obedience to known 

and uniform rules. When it applied its method to the determination or the 
constitution of a tight, even based on the Hindu or Mahomedan law, it ad- 
ministered English law. In this sense “ English law was applicable ” at the 


' (1) Brawne v. Me Clintockt 6 Eng. & Ir Ap. at p* 453. 

\ (2) Civil Procedure Code, Aot X of 1877, s< 147, 
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Petition for the appointment of a new trustee. 

[155] In the year 1863 the petitioner set apart certain lands and a 
large sum of nooney to be applied to religious and charitable purposes duly 
set forth iu a Gujarati writing bearing date the 15th December 1863. 

The first clause of the said writing appointed two trustees, and was 
in the following words : — 

** To Sha Pi emchand Raichand and Sha Tulsidas Ratndas written by 
Sha Kahandas Narrandas. To wit : This day I, of my own free will and 
pleasure, having set aside the undermentioned estate and money, have 
been made over the same to you in trust to bo applied to good objects. 
You are to execute this (trust) according to the undermentioned conditions 
and arrangements. Out of you (two) Sha Premehand Raichand is 
appointed managing trustee, and Sha Tulsidas Ramdas is appointed trustee 
during my lifetime; and in the event of my decease, my wife Bai Gulal- 
vahu is appointed trustee in place of Sha Tulsidas Ramdas. Should it be 
necessary during my lifetime to p.ppoint another trustee in place of Sha 
Tulsidas Ramdas, Sha Premehand Raichand may duly appoint a trustee 
with my consent.” 

The document then set out the various purposes to which the trust 
funds were to be applied, and the concluding clause was as follows : — 

“ No one of my heirs shall have any right whatever thereto, save the 
only rights to go on a pilgrimage as far as Shri Jaggannathji according 
to the above-mentioned particulars, and with the exception of that should 
any of my heirs, after my decease, raise a dispute, it is all null and. 
void. I myself of my own free will and pleasure, having made this above- 
named determination, have made over the said estate and money to Shet 
Premehand Raichand, the managing trustee of this fund. He and Sha 
Tulsidas Ramdas are appointed as aforesaid managing trustees : therefore 
no one of my heirs has any claim or right to this trust (property). How- 
ever, my heirs have a right to go on a pilgrimage as far as Shri Jagganna- 
thji according to the above-mentioned arrangement. Further be it known 
as follows : — The whole authority bo carry out the said works is given to Shet 
Premehand Raichand. and after his decease to such person as he may dur- 
ing his lifetime appoint and [156] entrust to. Further, if the amount of my 
fund from amongst the sums (set apart) for the said good works, shall be 
found deficient while being expended, it may be supplied out of the surplus^ 


date of the passing of the Indian Trustee Act of 1866 to all oases in •which, 
peculiarly equitable doctrines had obtained recognition in the relations between 
the native inhabitants of Bombay. Those doctrines could not be employed to 
subvert the native substantive laws, but they aflorded a means of ameliorating 
them by a system of rules borrowed from the English Court of Equity. 

Trusts are recognized in the Hindu as well as in the English system of^ law. 
But while the substantive Hindu law insists slrongly on the suppression of 
fraud and the fulfilment of promises, it fails to furnish the detailed rules by 
which effect is to be given to its principles in cases of trust. If the Court is 
called on to give effect to a trust in any given case, it looks to the Hindu law 
cf properly to determine the estate of the trustee, but with reference to the 
duties of trustee and the rights of beneficiaries it is governed by the rules of 
English equity. There are no others that it can apply. In meeting ati exi- 
gency, or IQ taking cognizance of a form of right not directly provided for in the 
8n.stras, the Court in exercising its jurisdiction under s. 41 of the charter of 
1923 may apply Hindu Law. Bub, taking Hindu law as one of its data, it 
applies “ English law ” filso in the form of equity to all or nearly all the ques* 
tions that arise. 
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if there be any, of any of the sums for the other expenses. The whole 
authority in regard to all these things belongs to my said trustees who are 
DOW existing, and to the trustee or trustees who may be hereafter appoint- 
ed. Further, having affixed to this writing my signature and seal, that 
is ' mohor ’ I have delivered it, Bombay, in the Samvat 1920, Magsar Sud 
the 6th, at and the day of the week Wednesday, 16th December, in the 
Christian year 1863.” 

The petition stated that after the execution of the said trust deed the 
said Premchand Eaichand and Tulsidas Eamdas entered into possession 
and management of the trust premises and trust funds ; that the said 
Tulsidas Eamdas died on the 11th November 1879 intestate, leaving 
him surviving a widow named Dewalibai ; that during the lifetime of 
the said Tulsidas Eamdas some portion of the said trust funds remained 
in his custody and the other portions I’emained in the custody of the said 
Premchand Eaichand ; that the said Tulsidas Eamdas during his life- 
time sometimes deposited with the petitioner, for safe custody, some 
portions of the said trust funds, and some time previous to his death 
the said Tulsidas Eamdas deposited with the petitioner Government 
promissory notes of the value of Es. 29,000, belonging to the said trust 
funds. 

The petition further stated that Government paper belonging to 
the said trust funds, of tbe value of Es. 42,000 or thereabouts, then 
was or should be in tlm possession of the said Premchand Eaichand in 
addition to a large sum of money consisting of cash or Government paper 
belonging to the said trust fund ; that the petitioner had repeatedly called 
upon the said Premchand Eaichand to join with the petitioner in 
appointing a new trustee in the room of the said Tulsidas Eamdas, 
deceased, pursuant to the provisions of the writing of the 15th December 
1863 but he from time to time put off tbe petitioner with excuses ; that the 
petitioner bad lately, through his solicitors, called upon the said Prem- 
chand Eaichand to appoint a new trustee, but he alleged that it [157] 
was not necessary then to appoint a new trustee, and had called upon 
the petitioner to hand over tbe said Government promissory notes for 
Es. 29,000 to him as the sole continuing trustee ; that the petitioner had 
informed him, in reply, that he was willing to hand over the said notes 
to the said Premchand Eaichand and a new trustee when appointed, and 
had expressed his willingness to appoint one, but the said Premchand 
Eaichand was not willing to have a new trustee appointed as his co- 
trustee, and wished to remain alone as sole trustee, and to have all the 
funds in his sole possession and control ; that the petitioner was not 
willing to allow the said Premchand Eaichand to manage the said trust 
premises alone. The petition prayed that some fit and proper person 
might be appointed as trustee in the place of tbe said Tulsidas Eamdas, 
deceased. Such new trustee to be selected with the consent of the 
petitioner. 

Latham appeared for the petitioner. 

Farran^ for Premchand Eaichand. 

Inverarity^ for Narrandas Kahandas. 

The Advocate-General (Honourable J. Marriott) appeai'ed on behalf 
of the charity. 

Latham, for the petitioner. — The Court will never, if possible, allow 
one trustee to have possession of trust property : Lewin on Trusts (6th 
ed., 1875), p. '38, pi. 9; Ibid., p. 690 (ch. 28, pi. 1). It is clear that 
before the Trustee Act this application would have been granted. The 
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difficulty DOW arises for the Indian Trustee Act XXVII of 1866, which 
is declared by s. HI to be applicable only *' in cases to which English 
law is applicable.” This application is made under s. 35 of the Act. 

The position of those who deny the jurisdiction of this Court in a 
case of this kind, must be that English law is only exceptionally apnlicable, 
— that is applicable only to class, e,g., to those domiciled in England, 
the law generally administered by this Court being some other law. We 
submit that the law generally administered by Courts in India is English 
law, and that other law is only applied in particular cases. This 
question is discussed at length by Markby, J., in The Secretary of State v. 
The Administrator-General of Bengal (1). 

[158] The Hindu in India must resort to English law in all matters 
relating to trusts. The Hindu law has provided no machinery for dealing 
with such cases. In Haridas Pnrshotum w. Henry Gamble (2), which was 
a case of insurance, it was held that, in the absence of Hindu law upon 
tile question, English law applied. 

The Letters Patent, 1823, are still in force as to the equitable juris- 
diction of the Courts, and it is clear from cl. 41 that this equitable 
jurisdiction is to be applied to natives 

It is not disputed chat, if we filed a suit, the Court could appoint a 
trustee. The only question is whether the summary jurisdiction given by 
the Trustee Act isapplicable to natives. The equitable jurisdiction exercised 
in a case of a suit, would be derived from cl. 41 of the Letters Patent, 1823. 
If that is so, it is only reasonable to hold that the powers given by the 
Trustee Act of 1866, which were given for the purpose of simplifying 
the procedure, are exercisable in all the cases in which that procedure 
was adopted. To hold otherwise would be to render the Act nugatory 
which was passed to enable Courts to exercise summarily and inexpen- 
sively the jurisdiction they already possessed. 

It may be urged that this case comes within s. 29 of the Charter of 
1823. If Hindus had a law and usage relating to trusts, this section 
would preserve these, but not having them the section does not apply. 
That section would apply to suits as well as to an application like the 
present. English law has always been applied to suits filed for this 
purpose. It would be a hardship to refuse to apply English law in its 
improved form, while no objection is made x>o applying it in the more 
lengthy and expensive proceeding of a suit. 

Farran for the surviving trustee. — There are two questions to be 
decided : 1st, assuming the Indiin Trustee Act to be applicable, is this a 
case in which it should be applied : 2nd, is the Act applicable at all ? As 
to the first point, I contend the Court ought not to interfere, This is an 
attempt to oust Premchand Raichand from the right of appointing a 
co-trustee which is conferred on him by the deed. He is willing to 
exercise that power. The [159] Court, therefore, cannot interfere : Hod- 
sons settlement (3). The more fact that be has allowed a year to elapse 
without making an appointment, is not material. 

The second question is, whether the Court can exercise the powers 
given by the Act in the case of a charity created by a Hindu and by a deed 
in the Hindu form. I admit that in a suit the Court can appoint trustees 
in a case of Hindu trust. Hut it has not as yet exercised its summary 
jurisdiction in cases nob under Hindu law. The Act which governs 
proceedings like the present is adjective law. Adjective law is applicable 


(I) 1 B. L.R. O.C.J. 87. 


(2) 12 B.H.C.R. 23 (32). 


(3) 9 Hare 118. 
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to all classes, unless it is limited in its application by some express 
provision. But s. 3 of the Indian Trustee Act clearly excludes some 
classes of the community from the operation of the Act. It may betaken 
to enact that this part of the adjective law is not to anply except in those 
cases in which the substantive law to which it refers is applicable. The 
question, then, is narrowed Go this — what is the la?7 to be applied to this 
trust created between Hindus? I contend that the law must be Hindu law. 

Some of the exceptions referred to in cl. 41 of the charter of 1823 are 
those already indicated in cl, 29. 

In the Tagore Will Case (1) it was laid down that trusts are not un- 
known to Hindu law. [WEST, J. — Is a case of trust to be regarded as a 
contract within cl. 29 of the charter of 1823 ?J It would appear so, for this 
section was applied in the Tagore Will Case^ so that the Court must have 
considered the trusts there to come within the section. Rights arising 
under a written instrument may be taken to fall within the term conbracC. 

The only reason suggesced for applying English law is, that the Hindu 
law has no specific rules applying to the particular case. That is nob 
sufficient to justify in saying that English law applies. The law appli- 
cable is the Hindu law, and where in is defecti^^e in special rules required 
in any branch, we mav take such rules as may be approved of from Eng- 
lish law or some [160] other system of law, and modify them so as to suit 
the ease. It is not, however, as English law that they are so made 
applicable. 

Ijatham in reply. — The Tagore Case is not in point. There an endea- 
vour was made to alter the Hindu law of succession. The Court prevented 
that, but it did not apply the law of trusts. It applied the law of suc- 
cession. The law of trusts is a law of machinery, and if so, s. 29 of the 
charter does not apply, 

11th January, 1881. West, J,- — In the present case Kahandas Nar- 
randas in December 1863 executed an instrument whereby he cransferred 
to Premchand Raichaud and Tulsidas Ramdas tDrooerty worth about two 
lakhs of rupees on trusts chiefly of a religious character. The validity of 
the trusts is not in question. Premchand was assigned the principal author- 
ity as managing trustee, though the language of the document on this point 
is not altogether self-consistent. In the event of Tulsidas's death during 
Kahandas^s life the direction given by Kahandas is that Premchand is in 
his stead duly to appoint a trustee with my consent." Tulsidas died in 
October or November 1879, and a correspondence followed in which 
Premchand, demanding certain moneys or securities left with Kahandas, 
was met by a declaration that Kahandas was willing to appoint a new 
trustee and then baud over the money. Premchand thought that the 
nomination rested not only in his power but in his discretion as to an 
appointment being made or not. He has not proposed a new trustee for 
Kahandas’s approval, and apparently does noc intend to do so, unless there 
is an opinion expressed by this Court to that effect. 

Under these circumstances I am asked to appoint a trustee in the 
place of Tulsidas. That the jurisdiction to make such an appointment 
exists, requiring only to be invoked in the proper way, is admitted on be- 
half of Premchand. But that way and the only way, it is contended. 
IS by a suit, and at present the Court is moved only by an 
application. For Kahandas, reference is made to s« 35 of the Indian 


(1) Ganendra Mohan Tagore v. Jatindra Mohan Tagore, 9 B. L. R. 377 ; 1 1 . A. 387. 
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Trustee Act XXVII of 1866, and by s. 53 of that Act, any order made, 
under its nrovisions has the same efiect as a decree, and is to be executed 
in the same way as a decree. Whether the conclusion of the Court should 
be arrived at by means of a suit or an application would seem, therefore, 
to be [ 161 ] immaterial as regards the substance of the case ; but the 
parties are Hindus, the trusts are for objects of a kind that are regarded as 
calling for protection by the Hindu law, but not by the English law, except 
so far as that law may in this country embrace and effectuate the Hindu 
law. 

Now, s. 3 of the Act says that ‘‘ the powers and authorities given by 
the Act to the High Court shall and may be exercised only in cases to 
which English law is applicable, and may be exercised with respect to 
property within the local limits of the extraordinary original civil jurisdic- 
tion of the said Courts respectively.'* The present, it is said, is nob a 
case “ to which English law is applicable.” The Court has not jurisdic- 
tion to deal with it under the Act, and the application ought to be rejected. 

On the question thus raised, the learned counsel on the one side and 
the other have referred by memory or tradition to decisions said to have 
been given in opposite senses by different Judges of this Court. The 
judgments, however, are not forthcoming, and in the absence of them I am 
not on mere conjecture to suppose that the one or the other was sup- 
ported by the more conclusive reasoning. The authorities being evenly 
balanced, my mind, as affected by them, must be balanced too. 

In support of the proposition that the case is one to which English 
law is applicable, Mr. Latham relied much oo the case of The Secretary of 
State V. The Administrator General of Bengal (1), That case was one 
in which a declaration was sought that the estate of one H. T. Dodsworth, 
deceased, had escheated for want of heirs, though he had left several child- 
ren by two concubines. The deceased and his father did ‘ in a general 
way profess the Christian religion,” but this was choughb ” unimportant ” 
by the learned Judge. Markby, J , who disposed of the case. After an 
elaborate discussion of several theories ho arrived at the conclusion (p, 112 
of the report) "that there exists in this country English law which is 
not due to the charters creating the Supreme Court, and which is not 
personal law. Nor is it possible to suggest, as far as I am aware, any 
ground for the existence of that law, except [ 162 ] that when this coun- 
try was brought under English rule the English law became the terri- 
torial law of the country, applicable, it is true, in very few instances, 
because of the very large number of persons who bad a pex'sonal law of 
their own and only in the same modified form in which it is applicable 
within the city of Calcutta, but still a territorial law.’* By English law, 
however, the learned Judge did nob mean English law pure and simple, 
but " that modified form of English law which is usually applied in this 
Court, and which, I think, Mr. Justice Phear in Hogg v. Greemoay (2) has 
aptly described as Indo-English law.” 

In answer, then, to the question " whether the right of the Grown 
^dtivms hcercs is part of the Indo English law,” he says (p. 113): 
" I think it is. The Privy Council certainly so consider it in the case of 
The Collector of Musulipatam v. Gavaly Venkata Narainapah (3) ; and 
though the Succession Act of 1865 is not directly applicable to this case, 
it can hardly be contended that this part of the English law is by its very 
nature inapplicable to this country, since s. 28 of that Act provides that 


(1) 1 B.L.R 0.0. J. 87. 


(2) Cory ton 97. 
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(3) 8 M.I.A. 500 (524). 
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if a person has left none who are of kindred to him his estate shall go 
to the Grown.” 

On this reference to the case of The Collector of Masiuipatam v. G<X- 
valy Venkata Narainapah (1) I have to observe that, if Indo-Boglish law 
is taken according to the learned Judge’s definition, the ground of the 
decision of the Privy Council seems to have been mistaken. After deter- 
mining that, even according to Hindu law, there was an escheat to the 
State, the judgment of the Judicial Committee proceeds (l) : “ Their 

Lordships, however, are not satisfied that the Sadar Court was not in 
error when it treated the appellant’s claim as wholly and merely deter- 
minable by Hindu law. They conceive that the title which he sets up 
may rest on grounds of general or universal law.” A decision grounded 
on “general or universal law ” is not grounded on such a very special 
compound as the Indo-English law. 

In the case of Barloto v. Orde (2) the status of the parties seem to 
have been of the same description as in The Secretary of State [163] v. 
The Administrator-General of Bengal (3). Colonel Skinner, like Dods- 
worth, was an illegitimate son and the father of illegitimate children. He 
devised bis estates to his children and their children, and the Courts in 
India applied the English law to the determination of what was meant 
by “children.” Before the Judicial Committee, counsel for the respond- 
ent asked “ if the English law is not to govern the rule of construction, 
what law is ? ” To this the judgment delivered by Lord Westbury 
.(p. 307 of the report) answers : “ The construction and effect of the will, 

therefore, must depend on the law of the domicile, if that can be ascer- 
tained. At the time of the colonel’s death there was no lex loci of the 
province in which he was domiciled, and the haw applicable to the succes- 
sion of any individual depended on his personal status^ which again 
mainly depended on his religion. Thus the succession of a Hindu would, 
as a general rule, fall to be regulated by Hindu law and of a Mahomedan 
by Mahomedan law, and of an E-,8t Indian Christian by English law; 
but in every case, for the purpose of determining \ihQ status personalis, 
regard was to be had to the mode of life and habics of the individual and 

to the usages of the class or family to which he belonged 

There is nothing to indicate the religious belief or profession of the colonel 
or his family, or what ware their habits or usages.” 

His origin is unknown ; being illegitimate he belonged to no family, 
and all that can be collected is that he was probably a soldier of fortune, 
who rose by his courage and military skill to a certain rank and distinc- 
tion in the service of the East India Company.” 

t “ It is impossible, under these circumstances, to affirm that any par- 
ticular law is applicable to the construction of the colonel’s will or the 
•regulation of his succession. Any questions that may arise respecting 
them must, therefore, be determined by the principles of natural justice.” 

* This is the law of justice, equity and good conscience (4) which in 
'The Secretary of State v. The Administrator-General of Bengal is expressly 
refused recognition (3). Of the English law, which as [164] a territorial 
law Markby, J., thought must govern all cases not covered by a special 
personal law (5), the Judicial Committee say it “has no application” (6). 

(1) 8 M.I.A. 500 (524). (2) 13 M I. A. 277. 

(3) 1 B.L.R. O.C J. 87 (93). (4) Per Lord Westbury, 13 M.I.A. at p. 307. 

. (5) 1 B.L.R.O.C.J. 112(113). (6) 13 M. I. A,, at p, 317. 
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The case of Abrahavi v. Abraham (1), which is referred to in both the 
cases that I have been considering, seems to have been differently under- 
stood in each. Tn the Calcutta case (2) it is said “all that I understand 
the Privy Council to have done in Abraham v. Abraham is to affirm this 
mixim,” namely, that pactionibiis et conveniionibus unusquisque se siia 
lege defenbere potest," In the Privy Council “the Regulations as explained 
in the Abraham case ” go. it is determined, to support the proposition as 
to personal status as subjecting to one or another system of law which I 
have already quoted. In the Calcutta case it is said that the relations, 
inter se, of a joint Hindu family are “ a matter quod ad voluntatem 
special (2). The Judicial Committee do not hint at such a doctrine as a 
ground for their decision. Savigny, whose history of the Roman law in the 
Middle Ages established the correction of Raynonard and others (3) as to 
the free choice of a personal law (4). to which the learned Judge refers, 
points out in the same work that the laws of inheritance are specially of 
a public character removed from the domain of individual will (5). In 
the Introduction to his Law of Obligations Savigny specifies the 
laws of the family and of succession as those allowing the least 
scope to free action, and in his system (s. 105) ho says expressly 
that these laws are not modifiable by the disposition of any person. 
This is, indeed, the main principle of the Tagore Case 16). The 
dicta of the Judicial Committee as to the voluntary character of customs 
in Abraham y. Abraham (l) imply a multiplicity of persons as well as of 
acts, and though they allow a man to transfer himself from the [1653 
class to which ho has hitherto belonged to another class, do not in either 
class permit him to make a law for himself different from that which 
governs his fellows. Such a permission would, in fact, be inconsistent 
with any rational notion of a law. 

I should not, therefore, on the authority of The Secretary of State 
V. The Administrator-General of Bengal (7) feel warranted in saying oven 
that the Hnglish law or the Indo-English law is the territorial law of 
India in the sense intended in that case. But the judgment itself seems(8) 
to recognize that after our acquisition of this country the general 
Mahomedan law as the personal law of Mahomedans and the general 
Hindu law as the personal law of Hindus was still in existence. In the 
present case the parties are Hindus, and if the general proposition could 
be accepted it would as to them bo excluded by the exception. 

The parties are, moreover, residents within the original jurisdiction of 
this Court. It may well be that English settlers allowed expressly or tacitly 
to use their own laws within the limits of a factory become as mem- 
bers of the distinct community thus marked off subject generally to 
the English law apart from any special legislation to that effect. Even 
Christian foreigners who become members of such a community, as Ithey 
have a common basis of sentiment with it must, by association, share its 
legal consciousness and may properly be subjected to identical rules. 
But this principle as ruled in The Administrator-Gcneral of Bengal v. 
Banee Surnomoyee Bosce (9), does not extend to the natives assembled 

(1) 9 M.I.A. 195. (2) 1 B.L.R, O.C.J. 87 (103). 

(3) Hist.duDroit Municipal. T. I., p. 274. 

(4) Guizot, Civilisatinn on Franco, Leg. II. 25 ; Hallam’s Middle Ages, Ch. H. 
notes 4. 5 and the references* 

(5) Geschiohte, &e., pp. 128, 130, 138. (6) 1 I. A. 387. 

(7) 1 B. L. R. O. C. J. 87. (8) See p. 110. (9) 9 M. 1. A. 387. 
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within the same limits. Between the two classes there are such essential 
and fundamental divergences of opinion that their thoughts and desires 
cannot unite on the main points of a legal system. This has been reco*^- 
nized by the British Legislature. The j urisdiction of the Supreme Court of 
Judicature at Fort 'W^illiam, establisned by Statute 13, G. Ill, cap. 63, was 
controlled by ss. 17— 20 of Statute 21, G. Ill, cap. 70. These provide 
for the preservation of the Mahomedan and Hindu laws of succession and 
contract and, in a measure, of family relations. The Court, too, is to 
frame process and make rules for execution [166] which will guard, as far 
as possible, against outrages on the religious and social sensibilities of the 
natives. The Statute 4, G, IV, cap. 71, under ss. 7 and 17 of which the 
Supreme Court of Bombay was constituted, while enabling the same 
jurisdiction to be given to it as that enjoyed by the Supreme Court of 
Bengal subjected the jurisdiction to the same restrictions. On this rests 
the charter of the late Supreme Court which, in the points we have now 
to consider, reproduces the terms of the Statute 21, G. Ill, cap. 70, s. 17. 

For a full comprehension of the later charter and the statute author- 
izing it, we are thus thrown back on the earlier legislation, which itself 
has to be construed by the light of the history of the Supreme Court of 
Bengal. The Statute 21, G. Ill, cap.70,s. 17. was intended to provide against 
specific mischiefs which had arisen in the exercise of the Supreme 
Court’s jurisdiction. Like the Bill of Rights and similar statutes it is to 
be interpreted not as exhausting by enumeration the classes of rights 
which it specifically guards, but rather as thus recognizing the larger 
general principles on which these rights stand, by forbidding any such 
encroachments on them for the future as actual experience had in the 
past shown to be possible. In The Secretary of State v. The Administrator^ 
i^eneral of Bengal it is shown that though the Bengal regulations provide 
m terms for the preservation of the Hindu and Mahomedan laws only as 
to soma particular subjects, yet the Courts have given to those laws a 
distinctly wider operation. The Judges saw. in fact, that the intention was 
to allow the population to retain their own laws and customs throughout 
the sphere of which particular portions only had been expressly indicated, 
so far, at least, as this retention was compatible with the public law'involved 
m the sovereignty of the British Grown anfi with the principles of natural 
justice brought as far as possible into harmonious working with the settled 
rules of personal law (1), from which divergence was legally impossible, 
bo m the charter of the late Supreme Court the specification of matters of 
succession and matters of contract as matters Go be governed by native 
laws and usages might be construed as [l67] an indication of a wider 
operation of those laws and usages intended Go be secured by the statute. 
In the minds of some lawyers the principles of inheritance and of contract 

as they are connected with every institution of the private law. occupy 

almost the whole of Ghat province. Domat. in his great work on the Civil 
law, has contrived to bring all private legal relations under the two heads 

of bucoessions and Engagements. The provision, too, in favour of the 

native laws is introduced in the charter, though not by the words “ provided 
coat, yet strictly as a proviso on the preceding affirmative grant of 

of ® mu". that may be brought against the inhabitants 

bay. This judicial authority is as consistent with the prevalence 

iurisl!^ 8“uge7com"l! ^ 2 !^ dlifereBt from that usual amor,gst 
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of any one system of substantive law as of another. J udgmenfc is to be given 
** according to justice and right (1), not according to the peculiar rules of 
the English law, except where that law may on independent grounds be 
propariy applicable. Eut it being perceived almost intutively that the 
law of actions ani of procedure reacts in the absence of precaution most 
powerfully on the substance of the rights submitted to adjudication, 
tins consequence is guarded against by the proviso in the classes of cases 
in which it was most likely to arise. It would, however, be opposed to 
a'l sound principles of construction to make out of a mere limitation on a 
rule of jurisdiction a positive primary law and then to apply to the sub- 
stantive rule thus arrived at the principle of exprcssum facit cessare taci- 
turn. The intention as to be gathered from the mere language of the 
charter was not at all to codify the native laws of the Island of Bombay 
in six lines, but merely to guard against a possible overriding, in particular 
classes of cases, of the substantive law of Hindus and Mahomedans by the 
law of actions, as this might, it was apprehended, be put in force by the 
new Court. The general rule that the private law of a community is not 
adacted by a change of rulers, is toowell established to need any illustration. 
There are points in which it comes into contact with the public law, and 
there it has to yield, but the establishment of a Court to administer the 
law “ according to justice and right ” does not of itself imply any [168] 
change in the law to be thus administered. The substantive law of Bom- 
bay, so far as affected by s. 29 of the charter of 1823, remained, after the 
institution of the Supreme Court, what it had been before it. 

Section 41 of the same charter referring to s. 29 says that “ the said 
Supreme Court of Judicature at Bombay shall also be a Court of Equity 
and have equitable jurisdiction over the person or persons hereinbefore de- 
scribed and specified or limited for its ordinary civil jurisdiction as aforesaid 
subject to tlie restrictions and exceptions hereinbefore in that behalf ex- 
pressed and contained and not otherwise, and shall and may have full 
power and authority to administer justice in a summary manner, according 
or as near as may be to the rules or proceeding of our High Court of 
Chancery in Great Britain ; and upon a bill filed to issue subpoenas and 
other process under the seal of the said Court to compel the appearance 
and answer upon oath of the parties therein complained against and 
obedience to tbe decree and orders of the said Court of Equity in such 
manner and form and to such effect as the High Chancellor of (ireat 
Bxutain doth or lawfully may under our great seal of our United Kingdom 
or as near the same as the circumstances and conditions of the places 
and persons under their jurisdiction and the laws, manners, customs and 
usages of the native inhabitants will admit.” 

This is a rule like that in s. 29 conferring jurisdiction, not in any 
way constituting or declaring the substantive law. The same safeguard is 
provided as in the earlier section against dangerous aberrations, hut the* 
original legal relations of all persons are left to be governed by their 
pre-existing substantive law. The safeguard might indeed have been 
omitted had it been certain that particular doctrines of jurisprudence would 
be applied to tbe interpretation of the charter ; but this, it may perhaps 
be said, was nob quite certain. A temptation which constantly arises, 
in its most conspicuous forms expressly counteracted and in a charter 
equally as in a contract qiuc duhiiationis toUcndiC caxtm inscruniur jus 
commune non hedunt. 


(1) Section 33, 
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As bo what the law of the Hindu and Mahotuedan inhabitants of 
Bombay was in 1823, there is room for much argument. In the [169] case 
of Naoro)i Beramji v. Bofircrs.Weshropp, J., points out(l) that the charter to 
the London East India Company provides “that the laws to be administer- 
ed in these Courts, as well to the persons belonging to Company as to 
persons who live under them, should be the laws of this kingdom, z.e.. 
England. His Lordship thought that the language of the treaty ceding 
Bombay to the British Crown was framed with reference to this char- 
ter (2)— The charter relating in terms only to “ factories or places of 
trade, a question might be raised of whether it was nob meant to be 
conferred on those living within places assigned to the Company in 
foreign territory. ^^By the charter of 1668 the Company were empowered 
to establish laws like into those established and used in England,” and 
the Governor being granted jurisdiction was to administer such laws, but 
still so always as the said laws, ordinances and proceedings be reason- 
able and not repugnant or contrary, but as near as may be agreeable to 
the laws, statutes, Government and policy of this our kingdom of England, 
and subject to the provisos and savings herein”(3), and then the jurisdic- 
tion given by the earlier charter is expressly extended to Bombay. There 
are thus strong reasons for holding that the English law applied to all 
inhabitants of Bombay down to the establishment of the Recorder’s Court 
under the Statute 37. G. Ill, c. 142. and that this being so, the exceptions 
made m favour of the Hindu and Mahomedan laws and usages should 
be strictly construed. If, however, those laws and usages had been 
legally extinguished in Bombay more than a centurv before, it is not 
easy to suppose that it was intended to revive them. The provision seems 

laws and usages had always subsisted of 
nghb, chough in fact infringed upon. The customary law of the classes of 

•tu might admit of recognition and enforcement equally 

with that of the class of merchants, and could nob in practice be recognized in 
the cases already provided for without the recognition extending still fur- 
ther, except at the cost of endless complications and inconsistencies An 
indulgence of the kind in question, as it affects the native communities 
emselves, should [170] receive, as in fact it has received (4), a benignant 
construction (5), and m order to give fuU effect to it, the general laws of 
property must for natives be native laws, so far at least as is consistent 
with rules immediately perceived to be just and necessary, and so far as is 

dominant country. On the nrinciple 
flhrA private law being operative amongst Englishmen settled 

IS suited to their situation, the same private law 
^uld hardly be introduced amongst natives at all ; and the two com- 

Hindus, then, within the Island of Bombay I think, though 
not without some hesitation, that orivate legal relations must in their 

Hindu law, 

or the direct commands of the Legislature have 

coiS I starting from this principle Mr. Farran has 

ntanded that the Court can exercise no jurisdiction over the present case 


(2) 4 B.H. C. R. 0. C. J. 31. 


iil ^ O. 0. J. 28 (29). 

(3) See 4 B. H. C. R. 37. 
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under fche provisions of Act XXVII of 1866. “ The power and authority 

given by this Act to the High Court shall and may be exercised only in 
cases to which English law is applicable.” To a Hindu’s gift for religious 
and charitable purposes the English law is not applicable. The appoint- 
ment of a new trustee may then be sought, as it has on previous occasions 
been successfully sought, by a bill or a suit of the nature of a bill in equity, 
but cannot be made on an application under the Act. 

In weighing this argument the first consideration is. what is the 
meaning of the phrase ** cases to which English law is applicable. It 
does not, I apnrehend, mean cases to which, in their whole extent, the 
original constitution of the right as to the persons and the legal acts or 
events, the infringement of the right alleged as aground of complaint, the 
suit and the procedure, and the legal consequences of the judgment.— the 
law prevailing in England applies without qualification or reserve. This 
would virtually exclude the act in any case on which an Act of the 
[171] Indian Legislature had any bearing. It must moan cases to which 
English law is in some measure applicable, — in what measure, is not 
indicated. Mr. Farran argues that the proper measure is to be found in the 
English substantive law. Where the legal relations broughtbefore the Court 
rest on that, there only, the Act, he contends, may be made use of. 
This, however, raises the question of whether any modification, oven the 
slightest, of the English by the local law makes the Act inoperative, 
and, if not, at what point are we to say that the substantive law applicable 
ceases to be English law ? No criterion is laid down, nor, so far as I see, 
can any, except a purely arbitrary one, be devised, whereby to distinguish 
cases in this country in which the English substantive law is from those 
in which it is not that which is to be regarded as constituting the legal 
relations which are made a matter of forensic dispute. If, however, we 
have to say that “ English law is applicable” wherever the English law 
of actions, or the English substantive law in any material degree governs 
the Court in dealing with a case, and that this was the view of the Legis- 
lature in 1866, then, I think, that the authority given by Act XXVII of 
that year does enable me to deal with the present application. English 
law is applicable,” I think, in the sense intended, if the principles recog- 
nized as by the linglish Equity Courts are applicable. Now undei s. 41 
of the charter of 1823 this Court has authority " to administer justice in 
a summary manner according or as near as may be to the rules and pio- 
ceodings of our High Court of Chancery in Great Britain. The distinctive 
equitable jurisdiction of the Court of Chancery has been the theme of 
many learned disquisitions, of which no two perhaps lead to exactly the 
same conclusions. The reason for this may be that the problem proposed 
for solution is in its nature indotorrainate. Equity follows the law, but 
it is when it approves the law, and then, as Lord Hardwioke said G), it 
goes sometimes, beyond it. The doctrine of “no wrong without a remedy” be- 
came under the English common law, as under the strict civil law of Rome, 
a mere lawyer’s version of the rule that when the approved formula failed 
to meet the wrong, the Courts would not take notice of it. The Chiuioel- 
lors learned io the jus gcjitinvi and the Canon law found duties [172] 
recognized there as obligations, which the common law Courts could not 
or would not enforce. They found in those sources suggestions, too, of a 
freer method of pleading, a more searching procedure, a more pliant and 
complete adjudication, and enforcement of the Courts’ decrees. This 


()) Paget v. Qce, Amb. App. X 810 : Spenae’s Eq. Jur. IT, 149. 
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assumed jurisdicbion, in part supplementary and corrective, was, in the 
main, an extension of principles recognized by the common law Courts to 
consequences and details in which those Courts would not give them 
effect. There is no more striking instance of the way in which the 
law of actions and the machinery at the disposal of the Courts re- act upon 
the substance of the law then in the growth of the large body of specially 
equitable doctrines in England. These are now developed by a purely 
logical process without the conscious addition of new principles ; bub as 
equity is an, intellectual energy, it is influenced by the gradual changes 
in the mental standpoint taken by successive generations. It thus 
moulds its deductions from one set of data as the common law from 
another into continued adaptation to the growing needs of society. Under 
the new constitution of the High Court of Justice in England it may be 
expected that the requisite adaptations will be made by a resort to either 
set of principles, as either may be best fitted to further what at any parti- 
cular time is conceived by society as material and moral progress. 

In India and in the Island of Bombay the introduction, at all, of a 
system of equity in the Ecglish sense bearing on the native community, 
imolied on the part of the Parliament and the Crown an intention that 
equity should perform its characteristic functions. It was not intended that 
the substantive native laws should in their essence be changed, but it was, 
I think, intended that unprincipled men should be prevented from tak- 
ing an unconscientious advantage of those laws for purposes of fraud 
or oppression. When I say unconscientious, I mean offensive to a 
conscience admitting the influence of Indian notions in framing its scheme 
of morality. It must have bean intended that a remedy should be found 
by equity for a wrong recognized as such by the native law, or a feeling, 
in the main, consonant to that underlying the native law in cases where- 
in that law failed to provide a remedy which the Court could apply. It 
must have been intended [173] that the native laws should ^receive a 
consistent logical development which, without involving any grating dis- 
cordances, should allow of a freely growing complexity of affair’s as the 
consequence and the sign of advancing liberty and civilization/ The- 
maehinery and method of procedure ware to follow the English pattern as 
far as practicable, and it must have been foreseen that this would gra- 
dually educe from the materials of the native law a systen^ collateral to 
it in its earlier and ruder form, and attaining by degrees a growth and 
character of its own in obedience to the impulses of the societies amongst 
whom it prevailed. We may see now that this would eventually modify 
the usages and the ideas which had formed its original platform, but I 
am not sure that this inference from modern investigation was presenc to 
the mind of His Majesty George IV, or of the draftsman of the charter. 

Id is certain, however, that, by the year 1823, English equity had be- 
come a system which would deal with a body of quasi common law in a 
scientific manner and in obedience to known and uniform rules.. In 
checking abuses, expanding formulas, embracing all rational considera- 
tions, devising varied remedies, it would follow the course prescribed by 
its own principles and precedents. Its method was in all or most respects 
peculiarly its own. When it applied that method to the determination or 
jhe constitution of a right, even based on the Hindu or Mahomedan law, 
It administered English law. That the lower root of the obligation it 
dealt with, was in another law, did not prevent this : the plastic force, 
determining the special growth and form was no part of that law, but was 
brought to bear upon it from without. i .! i ; 
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In this sense I think that “the English law was applicable” in 1866 
to all cases in which peculiarly eouitable doctrines had obtained recognition 
in the relations between the native inhabitants of Bombay. Those 
doctrines could not, consistently with the statutes and the charter, be 
employed to subvert the native substantive laws, but they afforded a means 
of continually ameliorating them, and so preventing their desuetude by a 
system of rules borrowed from the English Courts of Equity. 

Trusts, as is said in the Tagore Case (1) are no more strange to the 
Hindu than to the English system.** The anomalous law. which[174] has 
grown up in England, of a legal estate which is paramount in one set of 
Courts and an equitable ownership which is paramount in Courts of Equity* 
does not exist in and ought not to bo introduced into Hindu law. But it 
is obvious that property, whether moveable or immoveable, must for many 
purposes be vested, more or less absolutely, in some person or persons for 
the benefit of other persons, and trusts of various kinds have been reoog- 
niKed and acted on in India in many cases. Implied trusts were recognized 
and established here in the case of a purchase in Gopeckrisi Gosain 

V. Gungapersaud Gosain (2) ; and in cases of a provision for charity or 
for other beneficent objects, such as the professorship provided for by the 
will under consideration where no estate is conferred upon the bene- 
ficiaries and their interest is in the proceeds of the property (to which 
no objection has been raised), the creation of a trust is practically neces- 
sary (3).” But while the substantive Hindu law insists as strongly as any 
on the suppression of fraud and the fulfilment of promises, it fails to furnish 
the detailed rules by which effect is to be given to its principles in cases 
of trust. It contemplates no such power and flexibility in the legal machi- 
nery as are an integral element of the English equity system. If the 
Court is called on to give effect to a trust in any given case, it looks, 
indeed, to the Hindu law of property to determine the estate of the 
trustee ; but in many of the duties it annexes to that estate, the rights it 
recognizes as arising from the position of beneficiaries, the means by 
which those rights are made effectual, it is governed by the rules of 
English equity. There are no others that it can apply. It has to take 
care, in applying them, not to violate the *‘ laws, manners, customs and 
usages ” of the native community as these may subsist. It must not 
allow a trust to be made a means of conferring a gift either inter vivos or 
by testamentary disposition upon a person not in existence at the 
moment when the donation is declared. It must not allow it to effect 
a course of devolution opposed to the Hindu law of property and 
succession. Thus the operation of the native laws is preserved as to 
the estates that may be taken in property and the purposes to which 
they may bo applied, while it gains a flexible adaptation, to now 
circumstances from the English system. In meeting an [178J 
exigency, or taking cognizance of a form of right not provided for in 
the Shastras, the Court, in exercising its jurisdiction under s. 41 of the 
charter, may certainly apply the Hindu law. It must be careful not to 
overlook it, but taking the Hindu law as one of its data it applies 
English law** also in the form of equity to all or nearly all the questions 

that arise. 

It is conceded that on a proceeding by a bill in equity the late Supreme 
Court could and would appoint a trustee in such a case as the present* 

(1) Gancndra v Jalindrat 9 B.L.R. 377. (3) G M.I.A, 53. 

(3) 9 B.L.R. 401-2. 
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By what law could it do so, and by what law would it be guided in dealing 
With the case ? Not by the Hindu law, but by the law of the Court of 
Chancery. It would recognize and give effect to the Hindu law as the 
Chancellor would give effect to an English custom, or the law imposed by 
its founder on a charitable trust, but having thus got its materials it 
would deal with them according to equitable principles. In other words, 
English la,w, in the sense intended by the Act, would be applied to the 
case. This was the law, as I understand it, immediately before Act 
XXyil of 1866 was passed, and this being so, the “ powers and authori- 
ties ’ given by the Act may, I think, be exercised in the case of a Hindu 
fci'usti as well as of any trust whatever. 

The applicant Kahandas Narrandas, even without resort to the doc- 
trine of a resulting trust, has an immediate interest in the due execution 
of the trust in this ease. One of its purposes is the maintanance of a 
reader of the Puranas to Kahandas’s household. He may on a proper 

occasion claim to have this spiritual nurture of himself and his family 
duly protected. 

There can be no reasonable doubt, on an unprejudiced reading of the 
instrument of trust, that it intends and requires two trustees. On the 
death of his co-trustee it requires Premchand to anpoict another, and. 
Kahanaas being alive, with his assent. This being so, Premchand ought 
not to have allowed a, year to pass, after the death of Tulsidas, without a 
proposal to replace him. It is said that he thought that the matter rested 
en y iQ his discretion, and that this, if not a correct construction of the 
ee , IS, at least, a reasonable one, such as an unprofessional person might 
Boncstl^y adopt. How that may be, it is hardly possible to say ; but [176] 
Premchand could have obtained professional advice if he bad sought it, 
and a trustee who acts without advice is not on that ground to be excused 
tailure or omission in the discharge of his duty. 

Kahandas, on the other hand, by proposing to name a trustee himself 
and endeavouring to make the acceptance of this pronosal a condition of 

Ills handmg over the Government papers in his possession and forming 

par of the trust property, took up an indefensible position. He was 
aware, as his solicitor’s letter of the 25th November 1880 shows, of what 
the trust-deed really prescribed. To this he ought to have cut down his 
aemand before coming to this Court to supersede Premchand in the perfor- 
mance of a duty which he has not simply called on him to discharge, 
yremchand Eaichand is now willing to appoint a trustee. His prior disin- 
clination does not deprive him of that power, and I cannot say; that it is 
inexpedient, difficult or impracticable” to make an appointment without 
the assistance of the High Court. A proper occasion . for the Court 

tosupersede the trustee has nod yet arisen. See Iw re B.adley {!)•■, In 

e aoason Ul. The latter was a stronger case than the present, but the 
ourt refused to take the appointment out of the hands to which it was 
^ mnai ed ^ the trust-deed. The nomination and its approval or disap- 

-M Narrandas are to be governed by considerations of 

wnat will be beneficial to the trust, not of what will be distasteful to the 
ocner party. 

I dismiss the petition, 

^ several parties assenting to the nomination of a co- 

Premchand Eaichand by the Advocate-General, and the 
^ avooate-Creneral unde rtaking to appoint, the Court directed that tha 

(1) 5 De G, & Sm. 67. 
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1881 notniDation be embodied in the order. And the Advocate-General asaent- 

Jan. 11 ing the Court directed that the costs of the several parties be paid out of 

— the trust-fund, and those of the Advocate-General as between attorney 

ObIGINAJCj and client. t tti 

Civil. Attorneys for the petitioner.— Messrs. Hearn, Clevetand and Little. 

- — Attorneys for surviving trustee. — Messrs. Smith and Frere. 

3 B. 1S4= Attorneys for Narotamdas Kahandas— Messrs. Ardesirand Hormusjt. 

3 Ind. Jar. 

589. 3 B. 177. 

[177] ORIGINAL CIVIL. 

Before Sir Charles Sarge7it, Kt., Justice. 

Luckumsey Ookerda {Plaintiff) v. Fazulla Cassumbhoy 
AND OTHERS (Defendants).^' [20th December, 1880.] 

Sp^ijic performance — Misjoitider — Civil Procedure Code (Act X of 1877), ss. 28 and 45- 
—Specific Relief Act I of 1877, s. 42. Illustraiion (a), 

A stranger to a oontract, of which specific performance is sought, cannot be a 
party to the suit. 

Where, therefore the plaictifi sued as against one defendant for specific per- 
formance of a contract to sell land and as against another for a declaration that 
be was not entitled to any charge upon the said lands, held, that the latter de- 
fendant was improperly made a party to the suit, 

TR 19 M 211 (216) — 4 M.L. J. 288; 11 Bom. L R. 545 (563) and 866 = 6 M.L.T. 200 = 

3 Ind. Gas. 124 ; Expl. & D., 10 0. 1061 (1068) ; D., 18 M. 415 = 6 M.L.J. 164.] 

Suit for specific performance. 

The plaint stated that on 12th February 1876 the plaintiff contracted 
to purchase certain lands from the first defendant. Fazulla Cassumbhoy ; 
that at the date of the contract he had paid Rs. 2.000 earnest-money, and 
that the remainder of the purchase-money, viz, Rs. 10,500, were to be 
paid when the said defendant should execute the conyeyance and effect 
the registration thereof ; that the said defendant was willing to carry out 
the contract and to execute the conveyance, but that he was unable to do 
so, inasmuch as the second and third defendants, viz, the New Dhuiumsey 
Spinning and Weaving Company and Cassumbhoy Dhurumsey, held 
possession of the title-deeds and refused to deliver them up, alleging that 

they had an enuifcable lien upon the said lands. 

The plaintiff prayed for a declaration that neither the second nor the 

third defendant was entitled to any charge upon the premises, and that 
they might be ordered to deliver up the title deeds, and that the first 
defendant should 1)0 ordered to specifically perform the contract of the 
12th February 1876, and to convey the premises to the plaintiff. 

The second defendant put in a disclaimer. 

Inverarity (with Lang), for the third defendant, objected that the 
plaintiff could not obtain the relief he sought against the [178] third 
defendant in a suit for specific performance against the fir-t defendant. 

He relied on Tasker v. Small (1) and De Hoghion v. Money (2) and ss. 44 

and 45 of the Civil Procedure Code, Act X of 1877. 

Farran (Javdiue with him), for the plaintiff. I admit that, unless 

this case can be distinguished from the oases of Tasker y. Smallil.) and De 
noghton v. Mo 7 iey (2), the suit as against the third defendant cannot 
proceed. The objection now taken is, that the plain^ff ^annot su e the 

• Suit No. 208 of 1879. 

(1) 3 My. & Or. 63. (2) L. R. 2 Ch, Ap. 164. 
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third defendant, because he has not yet got the legal title to the lands. 1880 

ihat objection is based on the decisions in the two cases cited. But Dec 20. 
in these cases the plaintiff was seeking to get possession, while in this — 
case the plaintiff has had possession since February 1879 and OriginaIi 
has paid part of the purchase-money. Section 42 of the Specific Belief CIVIL 
Act I of 1877. illustration (3), seems to show that in this country 
possession by the plaintiff entitles him to sue, thus going further 
than the English cases, which require the conveyance of the legal estate 
bee also the section itself. The parties here are not subject to English 
law : the vendor U.e., the first defendant) being a Mahomedan and the 
vendee (the plaintiff) a Hindu. By Mahomedan and Hindu law posses- 
sion IS the important point. No conveyance is reauired. 

under s. 44 of the Civil Procedure Code, Act X of 

18 1 7, give permission to the plaintiff to join the two causes of action in 

one suit. The question here relates to the same land, and could not 
EicpErly be beard and decided at the same hearing. 

JUDGMENT. 

ru- ^ think that this suit can proceed against the 

third defendant. It has long been an established rule of the Court of 
Chancery, as stated by Lord Justice Turner in Be Hoghton v Money 
that a mere stranger cannot be a party to a suit for specific performance,’ 
and the same rule has always been followed in this Court as 
appe^s from the observations of the Chief Justice in Naoroji v. Rogers {1). 

In the present suit the plantiff [179] seeks specific performance 
of a contract against toe first defendant, and also asks for a declaration 
that the third defendant is not entitled to a certain equitable charge claimed 
by him against the estate which is the subject-matter of that contract 
mt Mr. iarran has contended that the plaintiff being in possession 
he was entitled under the Specific Belief Act I of 1877, s. 42, illustration (a), 

J j f j possession, to a declaratory decree as against the 

thud defendant independently of his established right to a specific perfor- 
mance of the contract with the first defendant. 

Q ‘^ooot express any opinion as to the effect of that section of the 

^ *‘’0 plaintiff is precluded bv s. 45 

cai f^'O” joioiog ‘^’^o distinct 
causes of action against the first and third defendants in the same 

™i! u ' t^bat these two sections must be read with s. 28 

provides that all persons may be joined as defendants against 

whether jointly, severally, 

thin^ h »u respect of the same matter.” But it cannot. I 

an.i t’ claimed against the first defendant 

and tne declaration sought against the third defendant, are in respect of 

the same matter. The right to the relief prayed for against the first 

to non-fulfilment of the contract. The right 

TO the declaration sought against the latter must be deemed to be in res- 
P6ct or a threabaned disturbance of his possession. 

third de^ndant is nob a proper 
Mil *^owever, allow the plaintiff to withdraw the 
Pivii with liberty to bring a fresh suit under s. 373 of the 

Procedure Code, but the plaintiff must pay the third defendant’s costs. 

Attorneys for the plaintiff.— Messrs. Crawford and Boevey. 

Attorn ey for the third pendant. —Mr. H.W. Payne. 

(I) 4 B. H. 0. R. 9. 
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[180] APPELLATE CIVIL. 

Before Sir Michael Roberts Westropp, Kt., Chief Justice, and Mr. Justice 

F. D. Melvill. 


YlTHAL Ramchandra {Plaintiff) v. Gangaram VITHOJI, 
Deceased, his son and heir Darku (Defendant):' 

[25th August, 1880.] 

TheDekkhan AgricuUuriUs Relic! Act, No. XVII of 1870- Suit for reut-VUlage .Muusif 
— Jurisdiction. 

A village munsif has no jurisdiction to try a suit (or rent under the Djkkaan 
Agriculturists Relief Act, No. XVII of 1879, 

This case was referred to the High Court under s. 622 of Act X of 
1877 and s. 36 of the Dekkban Agriculturists Relief Act, XVII of 1879, by 
Dr. A. D. Pollen, Special Judge, under the Dekkban Agriculturists Relief 

Act, with the following remarks : — ' 

“ The suit was brought to recover Rs. 9-12-0 for rent of a house, and 

was decided by the Village Munsif of Pabal, in the Sirur Taluka of the 
Poona District, under s. 35 of the Dekkban Agriculturists Relief Act, and 
the claim was awarded. The defendant has complained to me against the 
decision on the merits. I do not think that I have power to inteifeie, 
but I am of opinion that the Village Munsif had no jurisdiction to 

try a rent suit. From the referenoe in s. 36 of the Act to s. 622 

of the Civil Procedure Code, the High Court apparently has power co 
set aside the decision. Similar cases have before happened ; but as there 
was no dispute between the parties, I contented myself with waining 
the Village Munsifs that they must not receive such cases in future. In 

the present instance the defendant is dissatisfied. I. therefore, think 

that the proper course is for me to bring the case to the notice of the High 
Court. It is improbable that tlie parties will ever themselves have the 
means or the courage to invoke the aid of the Court s extraoidinaiy 

jurisdiction.” • n #. 

There was no appearance of parties in the High Court, 

The following is the judgment of the Court : 


JUDGMENT. 

Westropp, C. J. — The Court sets aside the decree of the Village 
Munsif of Pabal, without costs, as he had no jurisdiction to [ 181 ] entei^ 
tain a suit for rant, and it directs the plaint to be returned to the plaintiff 
by the Village Munsif, in order that the plaintiff may, if such be his 
desire, present it to the Court having primary jurisdicDioa to hear such 

^ ^ Order accordmalv. 


• Civil Roferonoo, No. 14 of 1980. 

f Note.— In Civil Roferenco No. 29 of 1880, a similar dooision was made on the 
23rd November 1880 by the same Boaoh. 
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Before Sir Michael Roberts Westropp, Chief Justice, and Appel- 

Mr, Justice KembalL r .mi? 

LjA.xiL 

Annappa (Original Defendant) , Appellant v. Ganpati AND 

Vishnu (Original Plaintiffs), Respondents/'' 5 B. 181 . 

[ISfch September, 1880.] 


Evidence Registration — Act III of 1877, s. 17, cl, (c) — Mortgage — Receipts by mortgagee 
— Suit on mortgage payable on dema'nd - Amendment of piaint. 

Unregistered receipts given by a mcrtgagee to a mortgagor for sam^ paid on 
account of the mortgage debt are not inadmissible in evidence under cl. {c), 
s. 17, of, the Registration Act III of 1877. 

Shidlingappa v. Chanbasapa (1) concurred in. 

Where a mortgage debt is payable on demand, the mortgagee ought to sue, 
not for interest only, but for an account aud payment of whic remaiae due on 
the mortgage for principal and interest up to the filing of the plaint. 

[P., 19 B, 36 (42) ; R., 21 B. 603 (614) ^2 Bjm. L.R 422 ; 23 P.R. 1907^33 P.L.R . 
1903 = 140 P.W.R, 1907.] 

This was a second appeal from the decision of A. L. Spens, Judge of 
Kanara, reversing the decree of the Subordinate Judge of Kumta. 

This suit was brought by the plaintiffs for Rs. 35, being interest for 
three years due on a mortgage bond for Rs. 100, executed to theiS; father 
by defendant No. 2 with the consent of his father, defendant No. 1. The 
bond was dated the 7th February 1866, and registered under Act XX of 
1866. The plaintiffs prayed that their claim should be ordered to be satisfied 
out of the mortgaged property, or, in default, by the defendants themselves. 
Defendants 3 and 4 were joined in the suit as members of an undi- 
vided family for whose benefit the mortgage debt had been contracted. 

[182] The defendants admitted the mortgage, but stated that it was 
cancelled by a subsequent oral agreement under which the plaintiff’s 
father had agreed Co receive Rs. 166 in liquidation of the mortgage bond 
in question, and another bond for Rs. 50; that the sum of Rs. 140 had 
already been paid to him in pursuance of the said agreement, and that only 
Rs. 26 remained due. The defendants produced three receipts (Bxs. 67, 68 
and 69) showing payments in the aggregate to the extent of Rs. 140. 
They were each for a sum less than Rs. 100, and not registered. 

The Subordinate Judge held the oral agreement proved ; also that 

the payments alleged by the defendants had been made, and that the 

plaintiffs were not entitled to the interest claimed. He dismissed the 
suit. 

In appeal the District Judge reversed the decree of the first Court, 
on the ground that under the Registration Act, XX of 1866, s. 48, and 
the Indian Evidence Act, I of 1872, s. 92, proviso 4, the registered mort- 
gage bond could not be cancelled by any subsequent oral agreement, such 

as that set up by the defendants. He, accordingly, allowed the plaintiff’s 
claim. 

7th June 1880 one of the dafenlanbs filed a second appeal in 
the High Court on behalf of himself and the other defendants. 

Shamrav Vithal, lor the apnelianb, abandoned the oral agreement 
set up by the defendants in the Courts below, and submitted that the 


• Second Appeal No. 261 of 1880. 

(1) 4 B. 235. 
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District Judge was wrong in not giving them credit for the amount of the 
three receipts, which required no registration, as held in Shidlingapa v. 
Chanbasapa (1). 

[Westropp, C. J. — The plaintiffs were not right in bringing their 
suit for interest only. They ought to have sued for an account and for 
the balance due on the mortgage ] 

Ghanasha7n Nilkanth Nadkarni, for the respondents, prayed for 
permission to amend the plaint, as it would save the parties from further 
litigation, and offered to pay the necessary additional stamp. 

The following is the judgment of the Court: — 

JUDGMENT. 

[183] Westropp, C. J. — Concurring in the decision of a Division 
Bench of this Court in Shidlingapa v. Chanbasapa (l) we think that the 
three receipts (Exs. 67, 68 and 69Jwer6 admissible in evidence for the pur- 
pose of proving payments in respect of the mortgage of the 7th February 
1866 for Rs. 100. Those receipts purport to have been given for payments 
partly in respect of that debt and partly in respect of another debt for 
Rs. 50. So far as those payments were made towards satisfaction of the 
mortgage of the 7th February 1866 the defendant is entitled to credit as 
regards that mortgage to that extent. The defendant’s pleader does not 
contend that the three receipts show a new agreement substituted for the 
mortgage of the 7ch February 1866. He simply asks for credit for the 
payments in taking the account of what is due on the mortgage. 

In bringing this suit in its present form, i.e., for three years’ interest 
ending in 1877, we are inclined to think that the plaintiffs were endeavour- 
ing to embarrass the defendant and to evade giving credit for the propor- 
tion of the payments mentioned in the three recoiptslExs. 67, 68 and 69), 
which are to be credited in respect of that mortgage. 

It was not a mortgage in which it was stipulated that the payment of 
the principal should be deferred for any specified time. The principal 
would seem to have been payable on demand, and we think that this suit 
ought to have been brought, not for interest only, but for an account and 
payment of what remained due on the mortgage for principal and interest 
up to the filing of the nlaint. The plaintiff’s learned pleader has wisely 

asked for leave to amend his plaint by seeking for such an account and 

payment of the balance which may be found due. We think it desirable, 
in order to render further litigation than the present suit, on the mortgage 
of the 7th February 1866, unnecessary, to grant that request, but the 
plaintiff must pay the additional Court foes requisite to cover the amount 
of the balance which he may claim by such amendment of his plaint. 

The three receipts show payments bo the extent of Rs. 140 in all. The 
Subordinate Judge should ascertain how much of that sum [t84] is bo 
be credited to the mortgage of the 7th February 1866. In default of 
any satisfactory specific evidence of the apporbionuieub made by the 
party who made the payments, the proper course for the Subordinate 
Judge will be to treat the payments as made in the same proportion as 
the principal moneys secured by the mortgage of tlie 7th February 1866 
for Rs. 100, and the bond for Rs. 50 mentioned in Ex. 67. 

The Subordinate Judge should also ascertain whether any other 
payments of interest have been made in respect of the mortgage of the 
7th February 1866. In doing so, he should make such inferences from, 
admissions of the plaintiff already made in thi s suit as those admissions - 

(1) 4 B. 235^ 
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may justify, and should consider such other evidence as there may 
already be in this suit, and such further evidence (if any) as may be 
tendered to him by the parties on the question of payments of interest. 

We reverse the decree of the District Judge and remand the cause 

for amendment of the plaint in the manner above mentioned, and then 

for a new trial. The plaintiff must pay the costs of the regular and 

second appeals to the defendant. The costs of the suit must be disposed 

of on the new trial in such manner as the Subordinate Judge may deem 
to he just. 

Decree reversed and case remanded. 


5 B. 184. 

APPELLATE CIVIL. 

Before Sir Michael Roberts Westropp, Kt., Chief Justice, 

and Mr, Jzistice M. Melvill. 


Dulichand {Plaintiff) v. Dhond[ {Defendant).^ [5th October, 1880.] 

The Dekkhcin Ryots Act No. XVII of 1879. ss. 7. 12, 74 -Practice^Procedure-Rinht 
of deiendant to call tvitnesses—Act X of 1877, ss. 100, 101. 

^ XVII of 1879, for monev due ou 

a bond dated the 8th September 1877. The defendant, though duly summoned, 

did not appear on the day «xed in the summons, which was for the final disposal 

of the suit. The Court, therefore, proceeded with it ex parte. The defendant. 

being subsequently summoned and examined as a witness under s. 7 of the Act 

^mitted the hoDd sued upon, but pleaded part-payment of the plaintiff’s claim. 

He tbeo applied to the Court that his witnesses should be summoned. [ISSl and 

that their evidence be taken in support of his allegation. The Subordinate 

Judge was of opinion that he (defendant) was not entitled to offer the evidence. 
On his referring the case to the High Court. 

Held that it was his duty to summon the witnesses named by the defendant. 


This case was referred for the opinion of the High Court by Rao 

baheb G, V. Limaye, Joint Subordinate Judge of Ahmednagar, under s. 617 

of the Civil Procedure Code, Act X of 1877. He stated it as follows — 

This IS a suit under s. 3, cl. (it;) of Act XVII of 1879 to recover the 

sum of Rs. 44-2-0, principal and interest, due on a bond dated 8th 
September 1877. 

T I 1 Qom though duly served, did not appear on the day (28th 

July 1880) fixed for the final disposal of the suit. The suit was therefore 
proceeded wth in his absence under s. 100, cl. (a) of the Code of Civil 
Procedure, X of 1877. The defendant was, however, summoned and 
examined as a witness under s. 7, para. 2 of Act XVII of 1879 on 16th 
August 1880. In his deposition he admitted the bond, but, in answer to 
questions put to him by the Court, he stated that he had paid plaintiff 
Rs. 4 m part satisfaction of the debt. On the same day he submitted an 
application to the Court, praying that the witnesses named in the list 
presented along with the application be summoned. 

He has neither (as was obligatory on him under s. 101 of the Civil 

Hrooedure Code, if he had been desirous of answering the claim) satisfied 

e ourt that there had been asuBBcient cause for his non-appearance in 

oDedience to the summons to attend and answer the suit, nor even 
attempted so to do. 


• Civil Reference No. 18 of 1880. 
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'* Hence arises the question, whether the defendant, under the 
circumstances stated above, can. as of right, be allowed to adduce evidence 
to prove his allegation of part-payment? 

I ana humbly of opinion that the defendant cannot be permitted to 
produce evidence under the circumstances. 

“ Section 101 of the Code of Civil Procedure is, I humbly submit, too 
clear to leave any room for doubting the correctness of the view I have 
taken ; but the doubtful nature of the wording of [186] para. 2 of s. 7 
of Act XVII of 1879 has necessitated this reference. 

“Chapter IX of the Code of Civil Procedure authorizes the Court to 
examine the parties, but the scope of the whole chapter indicates a proce- 
dure after the defendant has appeared in obedience to the summons to 
appear and answer, and therefore the examination of the defendant as a 
witness, as contemplated by cl. 2 of s. 7 of the Act of 1879, cannot be treated 
as identical with the examination under ch. IX of the said Code, and 
cannot legally serve as a material for framing issues, in the absence of 
which the defendant is not, I submit, entitled to adduce any evidence. 

“ The right to claim issues and produce evidence to prove his allega- 
tions, is enjoyed by the defendant when be appears and answers the suit. 
In the present case, if the application of the defendant be granted, it 
would restore him to a nosition which he would have occupied had he 
appeared in obedience to the summons to appear and answer the suit, 
and entitle him to claim an issue as to the alleged part-payment. It is, 
therefore, necessary to determine whether the statements made by the 
defendant in his examination as a loitnesSt in answer to questions put to 
him whilst under examination, can be treated as an answer to the claim, 
having the same effect which would follow his appearance and defence 
when summoned as the defendant, and I am humbly of opinion that his 
evidence under s. 7 of the Act of 1879 cannot be viewed in tlie light of 

defence. * ^ 

“ The form of the summons to the defendant, as prescribed by the 

Code of Civil Procedure, has not been altered by the Act of 1879. Accord- 
ing to s. 159 of the said Code, and with a view to give otTect to the 
provisions of the 1st para, of s. 7 of the .\ct of 1879, the witnesses of the 
plaintiff are summoned on the day hxe i for the appearance of the defend- 
ant. If he does not appear, the suit is proceeded with cx parte, Tf in 
such a case the examination of the defendant, summoned and examined 
as a witness after that date, under s. 7 of the Aot of 1879, be taken to be 
his answer to the suit, his denial, for instance, in his examination, of the 
execution of the bond sued on, would necessitate [ 187 ] the resummoning 
of witnesses and the retrial of tlie suit. And such a procedure will also 
unnecessarily increase the costs of the suit. 

It would be clear from this instance that had it been the intention of 
the Legislature to impart to tiie examination of the defendant, as a wit- 
ness, the character and effect of an answer to the suit, the Act of 1879 
would have provided for the staying of the trial of the suit until the 
defendant had appeared and been examined. 

“Again, para. 2 of s 7 of Aot XVII of 1879 having provided that 
in every suit the Court shall examine the defendant as a witness, if such 
examination be interpreted as an answer to the suit, defendants who may 
have a good defence to make will be encouraged to disobey the summons 
to appear and answer, 

“Moreover in cases, the aubject-mattor whereof exceeds one hundred 
rupees but does not exceed Rs. 500 in amount or value, the plaintiff, in 
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anticipation of the difficulties which the defendant will have the 

ability to throw in his way, if para. 2 of s. 7 be interpreted in the manner 

above suggested, will never consent to any Second Class Subordinate 

Juaga trying his case under the provisions of Chap. II of Act XYII of 

1879, and thus the object of the said Act would, to a great extent, be 
frustrated. 

^*.1 I would respectfully submit that the examination 

otthe defendant, contemplated in para. 2 of s. 7 of Act XVII of 1879, is 
not an answer to the suit, and unless therefore the defendant satisfies the 
requirements of s. 101 of the Code of Civil Procedure, his position as a 
witness will not be changed to that of the defendant appearing and answer- 
ing to the suit. It, therefore, follows that in the nresent case, he is nob 
entitled to produce evidence in support of his allegation of part-payment.’* 
The parties did not appear in the High Court. 

The following is the judgment of the Court 


1880 

Oct. 5. 

Appel- 

LATE 

Civil, 
s B. m. 


JUDGMENT. 

We^eopp, C. J.— The view stated is very technical, and certainlv 
opposed to the spirit of the Dekkhan Ryots Act. 

By 3. 74, the Civil Procedure Code is only to be applied so far as it is 
consistent with the Act. By s. 12, the Court is [ 188 ] bound to inquire 
into the merits of the case whenever the amount of the claim is disputed. 

’hu tbe Subordinate Judge cannot 

asceitain the ments of the case, unless he examines the persons who are 

acquainted with them It seems, therefore, to be his duty to summon the 
witnesses named by the defendant oummuu one 


S B. 188 (F.B.). 

APPELLATE CIVIL— FULL BENCH. 

Before Sir Michael Roberts Westropp. Kt., Chief Justice 
Mr. Justice M. Melvill Mr. Justice E. D. Melvill and 

Mr. Justice Nanabhai Haridas. 


Dowlatram Harji and another (Plaintiffs) v. 

Radhoji and another (Defendants).'^ 

[30bh November, 1880.] 


VlTHO 


^ 12. 13 and ^4:~Stamp^Contract by vrinci 
pai a?Ki surety on s^e stamp paper, but separately written— Writinq <mthe reverse 

of a stamp paper— Whether Govern7nent Notifications under the Siam^ct are not 

ultra vires when more stringent than the Act itself, ^ct are not 

value, and dated the 19th 
ooatraot of the prmoipal was written first, and after his signature 

menced on the side other than that on which the stamp was impres-^ed and 

the side impressed with the stamp. The s^tamp was not in any 
Sn 90 written as to admit of the stamp being used 

^ bond constituted only one instrument, and was properly 

instrumont,” used ins. 12 

ment certain Government Notifications—to the effect that an instru- 
commenced on the side oc bhe paper other than that on which the stam^ 

• Civil Reference No. 23 of 1880. 
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is impressed and completed on the side on which the stamp is impressed is, under 
9 . 12 of Act I of 1879, to b3 treated as unstamped ; and prohibiting, writing on 
the reverse of an impressed stamped papsr— ire ultra virei as being more strin- 
gent than and, therefore, inconsistent with that Act ? 

[R. 13 A. 6G (75) ; 13 C.W.N. 815 (821)= 1 Ind. Cas. 670 ; 5 Tnd. Gas. 812 (S13) = 15 

r.R. 1910 = 4 P.L.R. 1910=10 P.VV.R. 1910.] 

This case was referred for the opinion of the High Court by Rao Saheb 
V. V. Wagle, Subordinate Judge of Shevgaon, in the district of Ahmed- 
nagar, under s. 617 of Act X of 1877, and s. 43 of Act I of 1879. He stated 

the case as follows: — 

[189] “The plaintifis in this suit claim to recover the amount, being 
principal and interest due on a bond executed in their (plaintiffs ) favour 
bv defendaut No. 1 with the security of defendant No. 2 on the i9th April 

1879. 

“ The bond in question, together with the guarantee, is written on 
one stamp paper. It begins on the side othsr than that on which the 
stamp (2 annas) is impressed, and closes on the other. 

“ The points for decision are ; — 

“ 1st. — Whether the agreement made by the principal debtor and the 
guarantee given by the surety at one and the same time form one instru- 
ment or two for the purposes of the Stamp Act ? 

“ 2ad. — Whether the bond is duly stamped according to Act I of 

1879 ? 

“ My opinion on the first pDint is that both the agreements form one 
instrument for the purposes of the Stamp Act. and on the second that the 
bond in question is duly stampei according to Act I of 1879. 

“ As to the first point, though the two agreements in question are 
separately written on one and the same stamp paner, the bond is to be 
given effect to as if it were executed by two persons with joint and several 
liability. Therefore, if in the latter case one stamp duty is suHicient, 
there is no reason why it should not be so in the former. Theie is the 
same community of interests in one case as in the other. I can see no 
substantial difference between the two eases. The practice of the Civil 
Courts, so far as I know, is to consider the two agreements as one 
instrument, and to admit such bonds as duly stamped. Moreover, in the 
new as well as in the old Stamo Act no express provision seems to be 
made for such agreements of guarantee. But, on the other hand, such 
agreements do not appear in the list of exempted documents. I, therefore, 
entertain a doubt on this point, and submit it for an authoritative 
decision of the High Ccurt one way or the other. As such bonds are of 
common occurrence, a definite opinion of the High Court on the subject 
is desirable. 

“ As to the second point, Act I of 1879, which came in force on the 1st 
April 1879, applies to the bond in question, which is dated the 19th April 
1879. Section 12 of this Act provides that every [ 190 ] instrument written 
upon an impressed stamp paper should bo so written that the stamp may 
appear on the face of the mstrumenb and cannot be used for, or applied to, 
any other instrument; and s. 14 provides that every instrument written in 
contravention of s. 12 or 13 shall be doomed to be unstamped. Now, this 
point hinges uoon the construction to bo put on the phrase on the face 
of the instrument' used in the aforesaid s. 12. By this expression I under- 
stand the Legislature to have meant that an instrument shall be so written 
that the stamp thereof may appear at once without any difficulty, — that 
is to say. nothing should be written on the stamp itself so as to reader the 
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impression unintelligible. Bub the Government ol Bombay in tbeir Eesolu- 
tion No. 4242 of loth August 1879, Revenue Department, issued for the 
guidance of the Registrars, seem to have cut a different construction on 
the same expression, namely, that every instrument should he commenced 
on that side of the paper on which the stamp is impressed ; whereas the 
bond in question is commenced, as I have stated above, on the other side 
If this construction be correct, the bond will have to be considered as 
unstamped according to s. 14 of the Siamp Act. As it is the general 
practice in this district to write the instruments in the manner in which 

for important that the point be once 

tor all decided by the High Coui'u. 

o therefore humbly and respectfully beg to submit, of my own 

accord, the above points for the decision of Her Majesty’s High Court 

\ ^ °u ^ 1879,— the decree 

TlTau question being unappealable under 

<jhap. II of the Dekkhan Agriculturists Belief Act.” 

Thera was no appearance of parties. 

The following is the judgment of the Court : 

JUDGMENT. 

Westropp, C. J.— This is a suit instituted in the Court of the Subor- 

19th lit 187^ ^Z^T' t Ah-^e<5°agar, on a bond of the 

19th April 1879, given by a principal and his surety. The bond is written 

upon one piece of stamped paper, but. in the manner common in this 

Presidency, the contract of the principal comes first and is signed 

by him, and next after that signature [191] follows the contract of® the 

the latter. The first question, referred to us, is whe- 

+uf ^®/®earded as one or two instruments in relation to 

the present Stamp Act I of 1879. which came into force on the iTt of 

dlncl h practice of the Civil Courts of this PrLi- 

^ document as one instrument. 

The Tord ” u' d fi" 71 Act to lead us to depart from that practice. 

±110 word bond 18 defined by s. 4 to mean (inter afia) “ any instru- 

ment whereby a person obliges himself to pay money to another on con- 
dition that the obligation shall be void, if a specified act is performed or 
IS not performed, as the case may be.” The word “ person ” in the 
singular includes persons ” in the plural (Act I of 1868 s 2' and wn 
consider that the definition of ‘ bond,’ just mentioned may be ^karded's 
including such a document as that now submitted for our'opinion execut 
-ed by a principal and surety, notwithstanding the apparent sepr^t^orif 
the clauses respectively relating to the principal’s contract and that of 
the surety , the contract of the surety being incidental and accessory to 

of that suiL character of the document being the securing 

the in the form and containing 

he usual covenants of a lease, A demised premises to B., and B. and C 

^ venanted to pay the rent, but C. was not otherwis'e referred to in fbo 

waZil ■'‘r ’’“‘r “ “■» -viz. top™ 

lease onlv L^^ stamned as a 

J said ^ deed stamp was unnecessary. Lord Tenterden. 0. 

this covenant had introduced m atter no way connected with 

(1) 2 B & Ad. 218. 
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the demise, but wholly distinct and independent, it might then have been 
said that the plaintiff could not benefit by such a stamp as was affixed 
this indenture. But that was not the case ; the obieotion, therefore, 
cannot prevail.” Littledale. J., said : The lease was the 

which this covenant was an accessory. And Park, J., said . This 
covenant was part of the consideration for granting the lease. A similar 

ruling had been previously made by Patteson, J., at 
[192] same document, Pratt v. Thomas (1). He said : I think this stamp 
is sufficient. This deed is a lease, and this covenant is only ancillary to 
it The question is. what is the leading character of the instrument . 

Annandale v. Pattison (2) was a stronger case than Price v. Thomas, 
or than the nresent case. A., as principal, and B., as surety, were jointly 
and severally, by bond, bound to pay to the creditors of C. fourteen shill- 
ings in the pound on the amount of their debts, and, by the same bond A. 
was bound to indemnify B. afjainst all loss by reason of his becoming 
surety. It was held, by the King’s Bench, that a stamp of £ 1-15 was suffi- 
cient in amount for that instrument, and that it did not require a second 
stamp on account of A.'s obligation to indemnify B— the whole appearing 
to have been one transaction — and A.’s agreement to indemnify B. being, 

“ no doubt, the consideration which induced the latter to beetle surety for 
A.’s performance of the agreement with the creditors of C. That deci- 
sion has been questioned by Mr. Tilsley (Assistant Solicitor of Inland 
Eevenue) in his treatise on the Law of Stamps (3) on the ground that the 
contract by A. to indemnify B. amounted to a counterbond, and was, there- 
fore, liable to a specific duty. He also argued that it would be a contra- 
diction in terms to say that the counter-obligation of the principal was the 
leading object of the instrument. On the other hand, it should be remember- 
ed that even if that document had been completely silent as to the recoup- 
ing, by the principal, of the surety to the extent of any loss to which the 
latter might be liable in respect of his suretyship, a contract by the princi- 
pal to indemnify the surety against any such loss would, both at law and 
equity, be implied (4). It, therefore, seems difficult to maintain that the 
counter-obligation was not incidental and ancillary to the contract of sura- 
fcvsbip. We have not found that, in subsequent cases, the decision of the 
King’s Bench in that case has been [193] unfavourably criticized by the 
Courts. However, whether it be right or wrong, it goes a step further than 

it is necessary for us to go in the present case. / tu 

Stead V. Liddard (5) shows that the fact that the contract of the 

principal appears separately on the instrument from the contract of the 
surety does not render two stamps necessary. In that case a letter was 
written proposing certain terms of agreement, and the person, to whom it 
was sent, wrote, at the foot of it. a memorandum consenting to those 
terms. On the back of the letter, the father of the latter wrote a guarantee 
of the performance of the agreement by his son. It was held by the 
of Common Pleas that one stamp was sufficient, and that the letter, the 
memorandum accepting its terms and the guarantee^all formed but one 
transaction. In that case, as well as in the present case, the guarantee 
expressly refers to the agreement by the principal — a circumstance which 

,1) 4 C.& p. 554. (2) 9 B. & C. 919. (3) 1st od.. p. 348 ; 3rd ed., p. 391. 

(4) 2 T. R. 104 per Ashurst, J.; 8 T. R 310. ver Lord Kenyon, O.J. ; T; 

Furbor, 8 East 242 ; Alexander v. Vane, 1 M. d: W. 611 ; 1 Sponco Eq. Jur., p, 639; 
1 Story Eq. Jur., pi. 499 et seq, and pi. 730 ; Theobald on P. and S., 226 et seq>, Ina- 
Contract Act (IX of 1872), a. 145. 

(5) 8 J. B. Moore, 2. 
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distinguishes those oases from Bichards v. Franco (l) The limitaUnn 
of the guarantee m Wharton v. Walton (2) to a sum less than tha“ which 
might beoome payable under the agreement of the principal and the 
oiroumstance that the guarantee applied not only to the principal cove 

nSr^S^ r payment of penalties to which the covenants might 

the ^present case and from Price v. Thomas and Ste!d l LMard IbZ 

of the Legisktur^toLrdTZanYwrSet^^^^ on the part 

of Courts of Justice to break througran establ s^e^ / ^ 
such a point to the disadvantage of the subject and to the 
the Crown, is illustrated by the decision of Lord Mansfield flMl^and 

.ta raMMo’o’ZlroX ,ia°erh““‘b“’° ’I*"- '• 

the stamp is imoressed, and is coatiouad and f * which 

which the stamp is impreLed Thl T. ^^^inabes upon the side on 

is the writing so placed unon* f H a defaced, nor 

an impressed stamp, shall be wrTttan Z 

may appear on the fac7 nf ?he ? ! ^ ‘>^0 stamp 

applied to, any other instrument ®^^oob be used for, or 

V-J’ “‘“••” 0“^ si.‘ y/Ta 
b, d5.oVa t r.ya“m.gibir ftiri “‘i-**'" *»»'»"»""< s 

a»t.„t from ihe ofompS, l,‘ bt t“o , ‘’'b” 

ously writterupon and trit.n?« i°K P^^vi- 

left blank. The case of Bex v lasbrument upon the portion 

viewed by Mr. Tilsley (4) nerhanq n * Strange (3) and 

may have intended to ^ ^ ^ illustrates what the Legislature 

shall be written in such a mannef th°a^t th^ ®°3'°*^mg that the instrument 
of the instrument As ren^rtTL stamp may appear on the face 

that case was as followsT-Xon 

warranto for the Office of Burgess (of tho^rZ ^ 

the admission of the dafenS wL produced ChrLt Church, 

.P.« il. Ana to e™ nami.,iono o„to,d 

.0. “i, ? tld InTytTK' "" 

do^elnbo-lut-p ‘TnCZJrjf.. 7 


M I'd. ? “ ™'"' »" 

iil ^ 638. 

( 4 ) Tilsley (ls 6 ed.) 537 ; ( 3 rded.) 276 . 


3rd ed., p, 302, and Chitty on Stamps 


(3) 2 Stra. 716. 
(5) 1 Stra. 624. 
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[ 193 ] for want of this, there was a verdict against this and the other 
four defendants. The next day they moved for a new trial. And the 
Court would not boar anything of tho motioni unloss they produced the 
admission and showed that they had paid the nenalty. And the defend- 
ants not caring to be at that certain expense for the unceitainty of 
gaining a new trial afterwards, they submitted to judgment of ouster. The 
aspect of the same case, as presented in Lord Raymond s Reports(l), is 
somewhat different. Thence it would appear that the admission of the 
defendant stood third in order upon the original stamped parchment, 
which contained the admissions of four other persons as burgesses also, 
and was dated 19th December 1721. The four additional stamped 
parchments bore the same date, and upon them were respectively entered 
the four latter in order (including the admission of the defendant) of the 
five admissions. Those four admissions had not, in fact, been entered 
upon the four parchments, nor had the latter been stamped until two 
months after the 19bh December 1721. whereas the Statute 9 and 10 
William III, c. 25. as. 27 and 59, applicable to the case, required that the 
admission should appear on paper stamped at the time, otherwise it 
could not be given in evidence until the penalty had been paid and a 
certificate thereof produced. The same case is, 7iomine The King v. Rich 
reported in Barnardiston’s Reports (2) more curtly than by Lord Raymond, 
but nearly to the same effect. 

[In ordinary legal parlance, when the face of a deed or document is 
mentioned, no particular side or sheet of the parchment or paper, on which 
the deed or document is written, is thereby indicated.] The last line on 
the second side, or, if the deed or document consist of more sheets than 
one, the last line on the last side or sheet, if part of the text or body of 
the instrument, is deemed to be as much upon the face of it as the first 
line on the first side or sheet. [Ordinarily, if the instrument be of suffi- 
cient length, both sides of the paper are written upon. [The 12th section of 
Act I of 1879 does not say that the instrument must oomrnenoe on the 
side on which the stamp is impressed, or that only one side may be 
written upon]. [The imposition of such excessive and minute details would 
be pitfalls to the unwary, and [ 196 ] would, by frequently invalidt^mg 
documents, press harshly upon the illiterate classes, and overthrow thou- 
sands of honest transactions without producing any such advantageous 
result in the form of revenue to the State as would compensate it for the 
discontent which would be occasioned. The Legislature has avoided sue 
stringent details, and seems to us to have satisfied itself by legislating 
against defacement of the impressed stamp, and against such a mode o 
penning the document as would admit of that stamp being used for, or 
applied to, any other instrument. Although the similar provision in 
Statute 33 and 34 Vic., c. 97. s. 7, has been in force in England 
for the last ten years, we have not been able to discover any decision of the 
English Courts to the effect that the expression face of the instrument 
is to be interpreted as requiring that the document should commence on 
the side on which the stamp is impressed, or that both sides of the paper 
or parchment may not be written upon, or as having any different mean- 
ing than it was previously understood to have. Where such a state of facts, 
as that suggested by the above-mentioned case of Rex v. Reeks as reported 
by Strange only, exists, where five distinct instruments are written 
on one parchment, stamped sufficiently for only one of those in struments, 

( 1 ) Vol. 2, 1445. (2) Vol. 1, p. 8. 
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and several other stamped parchments are annexed to the first parchment 

sufficient to cover the other four instruments, but no part ^The “ 

engrossed upon the additional parchments, the stamps on the latter could 
not be said, in ordinary legal parlance, to appear on Le face of anrof The 

instruments, and in fraud of the revenue 

has referred to a Resolution of thA r/^Tr 
ment of Bombay, No. 4242 (dated 15bh AugusMSTg in t^e STa T' 

partment) id relation to a practice at Nasik of writing oa th^ siTTf the 

paper other than the side on which the stamp is impresTd wh eh 

effeo. th.t if . stamp app..,. „„ the Tok o° ai ieetSiS " 

said to ba on its face, and that every instrnment written since the 1st of 
April last, upon paper stamped with an impressed stamn io fie 
liable to be impounded if the stamp does n“t appear t 

In connection with that opinion and the Nasik practice [1971 
Secretary of the Government of India, in his letter n 7 
meat of Bombay, dated 26th July 1879, sa^s 

the (rent is to be treated ."s nSsCpSIndet , 'iT Tt i.^S” 

down in s. 12 that the instrnment mL brso wr't'ten that rtl . ^ n 

r,“ '■“ThTs°.'i‘; TettS' d,rS“hr“ h“‘'‘ i" 

already been said, do ^ot concur in ZMoXltll 

^tTer^hTn'tfa: ^hT^t^pT “ oTt^ 

the side on whiT The stamn ZT and is continued on 

?er.:'n'r ;r »■=«»-" tresr^ttf.? 

notifiSnn®“t“t“ °bfy c.st° 2sTi, * 

i iTh" t 

“SStllvTpi is ^r^hiSv^K^^ 

Signify that a genLl rile has heen i intended to 

Council under” s 56 of Act T of 1879 in 

reverse of an impressed stamp paper is prohffiited^lhT^ Kfi 

not) expressly sav that such a mlA hoc notification does 

eral in Council. uX s 55 T ^ 

a rule. Assuming, however’ thauT^ 

Governor-General in cZncil it does nnT ^6 by the 

until the 23rd November 1880 i e ‘o baya been notified 

April 1879. the date of the bond indar our con^T'T^'' 

cannot afifeet that document TTaH h ^ ®°sideiatiion, and, bherefoi'e, 

the notification oa&^^ 

for us to consider whAfhAr on/vVi i • would have been necessary 

tol wilh“h. As, (l)-7hs? ‘•'■ii- SO. 

the r«fe hslipB sL l.L“ to .dd “ '’‘‘"r*"- 

than the construction of fhof a *.• ^ ^ore stringent provision 

absolutely necessar^^^^^^ tffisTnT f being 

j ^essary in this case to expr ess any positive opinion whether 

(1) See as to rules or bye-laws. Beg. v. Fenftir Bapuji, 8 B.H.C.B.Or. Gas. 39 (47) etseg. 
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or not the rule is uUrcL vires, we defer doing so until the question directly 

arises in some other case. t .. . j 

We reply to the Subordinate Judge that we regard the bond as con- 
stituting but one instrument, and as properly stamped, and not open to 
objection under ss. 7. 12, 13 or 14 of the Indian Stamp Act I of 1879. 


5 B. 198. 

APPELLATE CIVIL. 

Before Sir Michael Roberts Westropp, Kt., Chief Justice, and Mr. Justice 

F. D. MelvilL 

Krishnashankar {Decree-holder) v. Chandrashankar 
{Judgment-debtor).* L23rd November. 1880. J 

Decree— Execution— Rateable distribution of assets— Civil Procedure Code [Act X of 
1877), s. S!95. 

The salary of a karkun, who was employed in the Second Glass Subordinate 
Judge’s Court of Aoklesvsr, was attached, in execution of a decree of the First 
Subordinate Judge’s Court of Surat, by an order issued by the Surat 
Court, directing the Anklesvar Court to stop and remit, every month, a moiety 
of tbe paid karkun's salary to itself (the Surat Court), until satisfaction of the 
decree. While the decree ol the Surat Court was thus in course of execution, 
another judgmont-oreditor of the karkun, who had obtained a decree in the 
Acklesvar Court, applied to it for a rateable distribution of the moiety between 
himself and the Surat deoree-holdor, under a. 295 of the Civil Procedure Code, 

Act X of 1877. 

Eeld that the application was not sustainable, inasmuch as the decree of 
the Surat Court was being executed by itself and not by the Anklesvar Court 
to which the order of attachment was sent as the head of a department or as 
“ the officer whose duty it was to disburse the salary,” and not as a Court 
exeoutiog the decree of another Court. 

Jelha Madhavji v. Nujarali Abramji (1) followed. v 

[F., 18 B. 456 ; 6 M. 357 (359) ; R., L.B.R. (1893—1900), 161 (167).] 

This case was referred for the opinion of the High Court by Rao 
Saheb Ranchorlal Desai, Second Class Subordinate Judge of Anklesvar, 
under s. 617 of Act X of 1877. He stated the case as follows 

[199] “ A decree in suit No. 6G4 of 1861 was passed in the Court of 
the First Class Subordinate Judge of Surat against one Chandrashankar 
Sudashankar, who is now a karkun on the establishment of this Court. 
The decree-holder, Maneklal Jeychand, having applied for execution in the 
Court of the First Class Subordinate Judge against one half of the salary 
of the judgment-debtor, an order, dated 10th February 1830, has been sent 
to this Court, directing that one-half of the salary of the said karkun be 
withheld every month until the sum of Rs. 181-4-3, i.c., the amount of 
the decx'ee with costs, is paid up. Accordingly, one-half of tho said karkun s 
salary for the months of February, March and April was withheld and 
remitted to the First Class Subordinate Judge ; but before the pay of 
the said karkun for the months of May and June was received from 
the treasury, i.e., on the 24th June 1880, the darkhast now under 
consideration was filed in this Court, wherein the decree-holder has 
prayed that his decree should be executed against tho salary of the said 
karkun. Hence the question arises whether a decree-holder, who has 

• Civil Reference No. 24 of 1880. 

(1) 4 B. 472, 


132 


III.] 


KRISHNASHANKAS V. CHANDRASHANKAB 


5 Bom. 201 


has, under 

n^fh -1 n f Coda (Act X of 1877) received an order from 
another Civil Court to withhold every month one-half of the salary of its 

karkun until further orders, can, the judgment-debtor being one and the 

same parson, claim under s. 295. Civil Procedure Code, a pronortionate 
share in the portion of the salary so withheld 

question depends upon the construction that 

may be^placed^upon Che words of s. 295 of the Code of Civil Procedure. 

s 2Q5 Pivi‘1 n j of the Legislature in enacting 

Llder;^ri^^^^ decree 

enough to come to the Court, to get a proportionate shkrrout oTthe fsse”! 

gt aTete^SlSfo^'^'^^T decrees, aS^TL 

L ff, t -r * ‘ execution-creditor who fortunately happens 

to he fimt. as it was the case under the old Code (s. 270) 

for exeMt^r nS ^hich such assets are held 

debtor ° wh- i?^ ^ money against the same iudgment-[ 200 l 

cleDuor, which occur in the q qq^; Pi’tt;! *0 3 ^ i^uuj 

t™t=Sed rt' f 

““^vsvoS’onb'-.” 5 tr r ‘”i 

which has withheld i-h^ execution of their decrees to the Court, 

"ili .o,SL i “S *hnoT.S v“ o' Oouri 

Court to attach* tba aalarv of n daeroe, by his simply moving that 

to -> — 

ratoably tKkiy SSl’ S“'‘ ‘° T'‘ '■*" '»'■*>■»'*» boon to divido 

&‘xi So' "■.? = ti't;r,r:r..yro,?bt 

difi[ers°o°nthirpofat'^aL*’H? *=h 0 several subordinate Courts 

reference neoesTary: importance, I deem this 

TSfparSrdidn^t® referred is in the affirmative.” 

■pleader ^‘^h Court, either in parson or by 

The following is the judgment of the Court :— 

JUDGMENT. 

Court^5®^he^Pirs? n'~^ q® ^o. 664 of 1861 in the 

outed by tL? Oou?t Lf ? being exa- 

Judge of ^nMasvS fo b Subordinate 

1890. by the S’ r !'T '’he 10th February [201] 

moiety of the ‘ ‘he Surat Court a 

•not as a Court eie/f- *“ Anklesvar Court has been sent- 

t executing the decree of another Court— but as the head of a 
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departmeDt, or, feo adopt the language of s. 268 of Act X of 1877 (as amended 
by Act XII of 1879), as “the officer whose duty it is to disburse the 
salary.” We, therefore, think that the application of certain persons who 
have recovered decrees in the Anklesvar Court to that Court to divide such 
moiety rateably between them and the Surat decree-holder, is not sustain- 
able. That view is in accordance with the decision in Jctho, Mddhcivji v. 
Niijarali Abramji (1), which was a civil reference from the Court of 
Small Causes at Ahmedabad. The portion of the reasoning of the learn- 
ed Judge of that Court which this Court adopted, and on which it 
acted, is not stated in the report, but it was as follows ■ The words 
in s. 295 * more persons than one ’ must, I think, be taken to mean 
more decree-holders than one of the same Court, and do not include out- 
siders or decree-holders of other Courts, except, perhaps, those appearing 
on certificates under the provisions of chap. XIX (Act X of 1877 as amend- 
ed by Act XII of 1879). This construction, I submit, is warranted by 
the words of s. 295, ' have, prior to the realization, applied to the Court 
by which such assets are held, for execution of decrees for money against 
the same judgment-debtor.’ These words clearly indicate that those 
decree- holders only could share in the rateable distribution who have ac- 
tually applied for execution of their decrees to the Court holding the 
assets.” In the present case we, for the reason already above given, 
deem the Surat Court to be the Court holding the assets, and, prior to 
the realization thereof, there has nob been any application to that Court 
by the Anklesvar decree-holders, who, Dherefore, are not entitled to shave 
in the assets hitherto realized. 


5 B. 202. 

[202] APPELLATE CIVIL. 

Before Sir Michael Roberts Westropp, Kl., Chief Justice, and 

Mr, Justice F. D. Melvili, 

In re Kha.ta Patthanji, Applicant.* [7bh September, 1380.] 

Certificate oj sale, application for — Tjimiiation — Act XV of 1877, Sch. J, Art, 179 — Ciuii 
Procedure Codes— Act Vlll of 1850, ss. 256,257, 259— Aci A' of 1877, s. 316— 
Purchaser's right to certificate of sale. 

The applicant purchased certain land at a Cuurt sale on 17th February 1876, 
The sale wascoufiemed on the 20th March of the same year The pucohaaor did 
not apply for a certificate of sale uotii the 10th March 1880. 

Beld, that the applioatioo was barrel by the Limitation Act, XV of 1877, 
sch. 1, art. 178. 

also, that the purohasoc’s right to a certificate of sale accrued to him 
under Ss. 256. 257 and 260 of the Civil Procedure Code, Act VIII of 1869, on 
the lOth March 1876, when the sale was confirmed. 

[DUa., G n. 586 ; 8 B. 377 ; Appl.. 5 B. 206 ; R., 8 G. 367 = 10 C.L.R. 411.] 

This case was referred for the opinion of the High Court by Eao 
Saheb Venkatrav Luxmaya, Second Class Subordinate Judge of Muddo- 
bihal, in the district of Kaladgi, under a. 617 of Act Xof 1877. He stated 
the case as follows : — 

“ In original suit No. 211 of 1875 of this Court, one Andanepa 
obtained a money decree against one Balapa and another, and, in execution 

* Civil Roference No. 11 of 1380. 

(1) 4 B. 472 . 
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thereof, caused Balapa s land to be sold in auction. At such auction sale, 
one ^haja Patthan purchased the land for Rs. 11, and he now makes an 
application for a certificate of sale. The auction sale was held on the 17th 
February 1876, and was confirmed on the 20th March 1876. The pur- 
chaser Khaja makes the application for certificate on the 10th March 1880. 
i.e., nearly four years after the confirmation of the sale by the Court. Sec- 
tion 316 of the Civil Procedure Code provides that 'when the sale of im- 
moveable property has become absolute ^ * the Courts shall grant a 

certificate, &c.,’ and therefore it is clear that to obtain such certificate the 
purchaser need not make an application. But in practice an application 
IS alv^ys made by him in such cases. In the Indian Limitation 
Act, XV of 1877, no such application is specifically mentioned, but a 
general provision is made in art. 178, sch. II thereof, allowing three 
years for presenting all other applications not [203] specifically 
mentioned therein. ^ An application for sale certificate, therefore, comes 
under this provision, and, consequently, it must be made within 
three years from the date of the confirmation of sale. Now, the 
question is— whether the present application, or. in other words, the pur- 
chaser s right to obtain a sale certificate, is barred, as he makes the appli- 
cation nearly four years after the confirmation of the sale. 

“ My own opinion is that the same is barred for the following rea- 
sons. namely, though it appears from s. 316 of the Civil Procedure Code, 
that the purchaser need make no application in such cases, yet it would 
not seem proper to grant him an important document of title on his mere 
appearan^ce without any record of his prayer, particularly as he invariably 
appears before the Court for it a long time after the execution case is dis- 
posed of and sent to the District Court for record. The practice of 
making such applications is, I believe, followed in all Courts, and when 
they are so made, the limitation law must apply to them. 

There are at present three such cases, including the one under 

cases frequently occur 

m the Subordinate Courts. Besides, this is the very question raised, 
nut not decided, in the last sentence of the Honourable F. D. Melvill’s 
pinion mBasapaj Mary a (1). I, therefore, respectfully request the 
Honourable the Chief Justice and Judges of Her Maiestv’s High Court 
to favour me with their decision thereon. 


Ghanasham Nilkanth, as amicus curias, argued in support of the 

Mamh°1876^Hf confirmed on the 20th 

« 9^0 ]1 f PU*'chaser was entitled to a certificate on that dav under 

s. 259 of the former Civil Procedure Code, Act VIII of 1859 Both that 

316 of Aol X „( 1877 rwire Ih. C«„« Jo gL. . .„li|! 

cate to the purchaser after the confirmation of the sale. Neither of them 

howler, expressly says whether he is to have it on application or without 

It. The question then arises, whether the Court is bound to give it to 

him without an application, or only when [204] he applies for it 

to suppose that the Court should seek for him and 
him With a certificate. He should apply to the Court for it. A 

V ‘“P°i^tant title-deed, and, as ruled in Muiji Bechar 

^ cannot be proved without the 

the property purchased by him at a Court sale before he obtains a proper 


(1) 3 433 (436). 


(2) 7 B.H.C.R.A.C.J, 136. 
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1880 certificate : Lalbhai Lakhmidas v. Navah Mir Kamalvdin (1), Har~ 
Sep. 7. hisandas Narayandas v. Bai Ickha (2). His right to possession under 

S3. 263 and 264 of the Civil Procedure Code, Act VIII of 1859, and 
Appel- 328 and 319 of the new Code, X of 1877, does not accrue till a certificate 

LATE is granted to him: Basapa v. Marya (3). A certificate is an instrument sub- 

ClVlL, ject to the provisions of the Registration Act, and an unregistered certificate 

where its registration is compulsory is inadmissible in evidence and in- 

5 B. 202. valid, no other evidence being admissible to prove the sale. Padu Malhari 

V. Rakhmai (4): Lalbhai Lakhmidas v. Navab Mir Kamaludin (1). Certi- 
ficates of sale are also subject to the stamp laws. Thus it is evident that 
certificates of sale are important documents, and ought not to be granted 
unless applied for. The omission, in 8.259 of the old Civil Procedure 
Code and s. 316 of the new Code, of any words requiring such application, 
is no ground for supposing that it is not necessary. If, therefore, it is 

necessary, it must be made within a certain fixed period. The Limitation 

Act which applies to this case is Act XV of 1877. Art. 178 of sch. II of 
of that Act requires all applications, not otherwise provided for, to be 
made within three years from the time when the right to apply 
accrues. As the application was not made until after the expiration of 
three years from the date of the confirmation of sale, it is barred, as held 
by the Subordinate Judge. If a person obtains a decree for possession 
or for sale of immoveable property, he cannot execute it after the lapse of 
three years. It is but reasonable that a purchaser who stands in a similar 
position should not be permitted to be free from the operation of the 
limitation law. 

[205] Pandurang Balibhadra, contra, — In the Civil Procedure Code, 
whether old or new, whenever an application is necessary, the Code ex- 
pressly says so. Neither s. 259 of Act VIII of 1859 nor s. 316 of Act X 
of 1877 requires the purchaser to make any such apnlication, while they 
expressly provide that the Court shall grant a certificate to the purchaser 
on the confirmation of sale. The oases cited on the other side only show 
that the purchaser is not entitled to possession, unless he obtains a proper 
certificate, and that a Court sale cannot be proved otherwise than by the 
production of it. Under the Stamp Act, all that the purchaser has to do 
is to furnish the Court with a stamp of the proper value. It is not neces- 
sary that the stamp should he accompanied with an application for a 
certificate. In Basapa v. Marya (3) the application was made long after 
the expiration of three years from the date of the confirmation of sale, 
and yet a certificate was granted without objection. 

The following is the judgment of the Court : — 

JUDGMENT. 

Westroi’P, C.J. — Tlie auction sale of immoveable property took 
place on the 17th February 1876, and was confirmed on the 20bh March 
1876. The purchaser Khaja did not apply for a certificate of sale until 
the 10th March 1880, i.e,^ nob until four years mintis ten days had elapsed 
since his right bo such a certificate accrued to him under ss. 256, 257 and 
259 of Act VIII of 1859. The question is, whether his application is 
barred by art. 178 of sch. I of the Limitation Act XV of 1877, which 
provides that "applications for which no period of limitation is provided 
elsewhere in this schedule, or by the Code of Civil Procedure, s. 230," must 


(l) 12 B.H C.R, 247. 
(3) 3 B. 433 . 
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be madewithm three years from the time “when the right to apply accrues ” 

^ the further question, whether anv application, bv 

Act y I of 1859. That section does not say, in terms that the purchaser 

have become absolute, i.c., alter it has been confirmed under s.^957 “ the 

^ certificate” to the purchaser. Act XVIII of 1869 render 
ed it [206] necessary that certificates of sale should be stamned • but th« 
Governor- General in Council, by order of the 24th of 

Bombay Government Gazette of the 6th of November 1873 — dispensed (as^hp 
lawfully might under s. 16 of the Act) with such dutv so fhai ^ ^ 

.. .biob a. pl.f.Hrs ri,h. to . si™ ' dut 

Sut”rorS' lb°.» lb' •‘“peii p.»«rlfl£ 

eX alLPt that no I of sale might be engrossed upon it. How- 

“ srvror.ti’r ,r.?r it t ‘-r*'”; 

ps jrjin^^pdrr -rs r£i!r 

Since the new stamp Acfe I of 1 ft 7 Q /»orv,« • t certincate. 

must be stamped as other ordinary conveyaLes a°re ^(^^ 5011 “ I "ar°/ IQ) 
the Court TprZedy^lr^ of sale, must mesent to 

Givirroldurc^d^^^ ?o“m7"rt ^ 

confirmation of the skle. oo'-f*fi°ate must bear the date of the 

tion i^lhircase'lm £a Judge in thinking that the apnlica- 

ech. I, art. 178. ^ certificate of sale is barred by Act XV of 1877, 

O. J. MdBir^woorj'^onSe°lTth w RsfereoceNo. 1 o{ 1881 decided by Westropp, 

awood, J.. on the 15th February 1881.!Se6 Printed Judgmentsfor 1881, p. 39! 
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APPELLATE CIVIL. 

Se/ore Sir Michael Roberts Westropp, Et., Chief Justice, and 

Mr, Justice Birdivood. 


Tukabam {Plainti0) v. Satva.ji Khanduji {Defendant)* 

L23rd March, 1881.] 

^ la&y), s. 264— Possession without certificate, 

sale was made eve years and a half 

rSOTl n** °f Act XV cf 1877. 

> 6 B. 139 (142); 7 B. 254; 12 B. 589 (594) ; 8 C. 367 = 10C.L.R. 441.] 
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JUDGMENT. 

Westropp, G. T. — The application for certificate of sale having been 
made five years and a half after the confirmation of the sale, is barred by 
art. 178 of sch II of Act XV of 1877. For the reasons for so holding, see 
the decision in the case of Khaja Vatthanji (l). 

It is not stated in the present case whether or not the applicant 
(the purchaser) has been put into possession. This Court [ 208 ] is 
not to be understood by its present decision as expressing any opi- 
nion whether or not a purchaser, who, without a certificate of sale, has 
been put into possession, could be lawfully ejected, because he has not 
such a certificate. It was not incumbent on the Court, under Act VIII 
of 1859, s. 264, to put a purchaser into possession until he had his 
certificate of sale (see the judgment in Basapa v. Marya(2 ) ).; but, if he has 
been put into possession, it has yet to be decided that he would not be 
entitled to retain it. 


Under s. 617 of Act X of 1877 this case was referred for the deci- 
sion of the High Court by Rao Saheb D. A. Daivi, Joint Subordinate 
Judge of Ahmednagar. The following is his statement of the facts of the 

" Tliis is an application, by the plaintiff, to obtain a certificate of sale 
which took place on the 7th June, 1875, and which was confirmed on the 
9th July following. Certain fields situated at the village of Koledara, 
within the jurisdiction of the late Ahmednagar Small Cause Court, were 
attached and sold in execution of decree, No. 927 of 1869, passed by J. E. 
Warden, Esq., Judge of the said Court, on the 29th April, 1869, on a 
transfer of the said decree to the First Glass Subordinate Judge s Court 
of Ahmednagar. The darkhast proceedings were disposed of on the 27th 
August. 1875. The plaintiff purchased the said fields in the auction sale 
in execution of the above decree, but omitted to apply for a certificate 
of sale till the date of his present petition, viz,^ 22nd Januarv, 1881. It 
is notewoi'thy that a period of more than five years and a half has clearly 
elapsed from the date of the confirmation of sale — 9th July, 1875, when 
plaintiff’s right to apply for such a certificate of sale accrued to him up 
to date of his present application. It is also well to note here that all the 
proceedings have been taken under the old Civil Procedure Act (VIII of 
1859). Now the question arises, is the plaintiff’s application barred by 
the law of limitation ? ” .... 


(1) 5 R. 202. 


(2) 3 B. 433 (436). 
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S B. 208. 

ORIGINAL CIVIL. 

before Mr. Justice West. 


VIEJIVANDAS MaDHAVDAS AND NaEOTAMDAS MaDHAVDAS 

{Plaintiffs) v. Mahomed Ali Khan, Ibeahim Khan, Fakeu 

ro^ u Antonio Rodeigues and others {Defendants).* 

L27th,29th, 30th, and 31st July and 2nd, 3rd, 5th, and 7th August, 1880.] 

Ejectment— Possession- Suit to recover possession under the Specific Belief Act (I of 

.r V iu such suit-Mts.statement in pleading of area of land 

sued for— Interest in land^Disclaivier—Esicp^el. ^ ^ ^ 

The plaintiffs sued, under s. 9 of the Specific Relief Act {I of 1877i to 

recover possession of certain lands .which they alleged had been in their posses- 

sion since 1856. They alleged that while retaining possession of the said land 
through caretakers appointed by them, they had been in the habit of yearly 
selling the grass of the land to purchasers who themselves cut the grass so 
purchased ; that in If 8 the grass o{ the land for the ensuing year was sold to 
T, that in the month of August, 1879, the defendants forcibly dispossessed the 
piaintifis of said land and prevented them and their servants and T from enter- 

denied the dispossession, and disclaimed any 
interest in the land. Defendants Nos. I and 3 denied that the land in question 

property of A, of whom 

defendant No 1 was manager, and No. 3 the lessee of the said land. Th^ 

land* an®dihat“Lf I Possession of the said 

prevented them. They 

submitted that A was a necessary party to the suit. ^ 

'^ore properly made parties to the suit, and 

P091 ooounaGnn Defendant No. 1 (the lessee) had the physical 

hv A ‘oo.of land sued for; but all three defendants not having made 

nn^nhar i' was taken for one or two of Their 

ocouDan’t *^anded on a derivative possession to the actual 

assumed’ parties ranked as their own. If it was properly 

for rTsthoTon A . 1 ‘'^®y be called on 

personal naTT ® not actually in possession, and had taken no 

fmolv th'Tr d-spossBssion. He was said to be owner, but that did not 

oTTershin T, hTTT" f J. ® u defendants, or insisted on his 

Tnts He ^ possession merely on the assertion of the defend- 

TT 1 t * liaviQg done no palpable wrong, was not a necessary party. 

inTl^’the disnT^ No- 2 properly made a defendant, and that, 

ant notTith^taTdTn ® ®®‘^blished, he should be retained as a defend- 

term^^ hBAifiV ‘ 1 T X? ‘"a It Was possible that No. 3 held the land on 

No 2 from^TT disclaimer in the present suit would not estop 

w! tltose terms in a subsequent suit against nI s ^ 

by^nVprwTtTLmnermfi‘l?r®%®^''T '^u‘*v be frustrated 

mareonsTt to hoH®A “k T I**® *‘o'^®d. or by which he 

person hiR no. ** behalf some other person. As between him and that 

rt>« A * possession may be that ot an agent, but to the former holder he is 

righfoTTuThe- ■ P“==bsion derived from him cannot be superioTto h°s. Tnd (thl 

sTlTof nrTeed^ZTT“ ®<l"«“y ®“bjeot. as his. to the re- 

proceedings taken within the prescribed six months. 

a. 9 o“ThTs7eT!fi'o*RBH«? property, in suing to recover it under 

son under wfan^A n a ^ ^8771. may sue the actual ejector or the per- 

Bon under whose orders or by whose a uthority the actual ejector has acted, or he 

• Suit No. 698 of 1879, 
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may sue both ; but the wroug-doer who has taken possession is the one from 
whom primarily it is to be reclaimed. If a third party denre to maiutaia the 
expulsion as au aot done on his behalf, it is for him to oome forward and avow it. 
He may claim to be admitted as a defendant ; but if be hid himself a ri^ht to do 
wbat his agent has done, his right and his authority may be pleadei by the 
agent, and will be an effectual answer. The alleged owner or prinsipal, there- 
fore. is not a necessary pirty for the protection of the agent. The sait against 
the latter will fail if ha actei on due authority where that authority is shown. 

In a suit for ejectment a mere mis-statemont 'of the area of the land sought 
to be recovered ought not to be regarded as anything more than a “ false de- 
monstration.” If the space is precisely deffned by other desoription, the state- 
ment of its measurement in square yards may be treated as surplusage, and of 
no consequence. 


[R.. 15 B. 635 ; 12 C.P L.R. 52 ; 16 C.P.L.R. 154 ; 7 Ind. Cas. 571 (575) ; 8 Ind. Cas. 
941 (942)= 4 S.L.R. 184.] 


Plaintiffs sued, under s. 9 of the Specific Relief Act (T of 1877), 
to recover possession of a oieoe of laud, comprising tea [ 210 ] thousand 
square yards, situated at Warli, in the island of B^mbiy, and numbered 
3228 in the Revenue Survey map. 

The plaint stated that the land had beea in the possession of the 
plaintiffs’ family for more than fifty years, and that by an order made in a 
partition suit instituted bstween the members of the plaintiffs’ family it 
had been sold and had ’oaan purchased by the plaintiffs in the year 1847 ; 
that the said land was duly conveyed to the plaintiffs by a deed dated 
13bh March, 185G, and had ever since bsen in their possession ; that they 
yearly sold the grass of the land t~> purchasers, who themselves out the 
grass so purchased by them, the land remiining in the plaintiffs' posses- 
sion through caretakers appointed by them, and that in 1878 the grass 
of the land for the ensuing vear was sold to one Tukaram Rewji ; that in 
the month of August, 1879, the defendants forcibly dispossessed the 
plaintiffs of the said land, and prevented them and their servants and 
Tukaram Rowji from entering the same. 

The plaintiffs prayed that the defendants might be ordered, under 
the provisions of Chapter I of the Speoifie Relief Act (I of 1377), to 
deliver up possession of the said land to the plaintiffs. 

Defendants Nos. 1 and 3 in their written statement denied that they 
had forcibly dispossessed the plaintiffs of any land belonging to them or 
in their possession. Thev alleged that the piece of land mentioned in the 
plaint as numbered 3228 in the Revenue Survey map contained 16,371 
square yards, of which only 8,900 belonged to the plaintiffs, and the 
remainder was the property of one Ablulla to whom it had been conveyed 
by his father Ally Sahab in 1871. Ally Saheb had acquired the said land 
in 1848, and since that year he and Abdulla had been in possession, and 
had let the land for grazing. The written statement allege! that defend- 
ant No. 3 was lessee of the said land from Abdulla, and defendant No. 1 
was Abdulla’s manager; that on the 5bh August, 1879, the plaintiffs tried to 
take forcible possession of the said land, and to out the grass thereon, and 
that defendant No. 1. acting on Abdulla’s behalf, prevented them. The 
written statement submitted that Abdulla was a necessary party to the 
suit. 

The second defendant denied the dispossession, and disclaimed all 
interest in the land. 

[211] The following issues were raised : — 

1. Whether the defendants Mahomed Ali Khan (defendant No. l) 
and Antonio Rodrigues (defendant No. 3} are propsr parties to this suit. 
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2. Whether the said Abdulla, referred to in the written statement 
IS a necessary party to this suit. aoaoemenc, 

suit.^' (defendant No. 2j is a proper narty to the 

in defendants, or either of them, at the time specified 

in the plaint dispossessed the plaintiffs of the land or any portion of the 
land mentioned in the plaint. P-rcion or tne 

5. Whether defendant, or any of them, were in possession of the 
Lan, „d 

The following authorities were referred to • CoU r^r^ *. 

p. 67 ; Dadabhai Narsidas v. The Sub-CoUector of Broach (N • r iSw*" ' 
Swt/C (2); Deo y. Stanton (3) ; May hew v. Suttle (4) ; Bertie v. L™7(5)' 

JUDGMENT. 

West, J. — The first three issues in this case mnv nnr,-, • ti u 
dealt with together. No question has been raised as L the 

Tne b'%h“'*^ plaintiffs. Their contract with Tukaram might aLTr^ 

on him an interest in the land which acco^iL foThl conferred 

plaintiffs, he proceeded to realisT brenterine on an « 

The older cases under the English law woi hffn =, u possession. 

the right of suit resting on possessTor to thr. 

tenant ; Vin. Abr. Trespass fH ^ ‘ contractor regarded as a 

row (6) ; Burt v Moor/(7? Tn P ’ a ’ J^^habitants of Under Bar- 

a grL^i^g S"ft7^::-h^eldtt^ire^:f Tnt^ 1 

executory on the Srt of ^bile still 

den’s Vendors and Purchasers ch 4 s^2 ^9) TnTtr''® Sug- 

i8 specially the remedy of a lessee ’it m PhV ^ ^ ^ ejectment 

(»., ih.. i. thi, h.vfb.,ri". “pSSff Xd'E ; 

boSJ.d dlpdi’on 'E.“” 

tions of the parties it be neoessarvTo phT H, effectuate the inten- 

land.” In Harper v. Charlesworth (12J B^ley^^ savsTi *‘*^® 

cut and take grass does not vest tho ^ ■®^’ . a license to 

the grass as representative of the liceLor^^^'TncTin ^ 

was that the c7tractor7h7ld ^ ®"u®^‘®‘^ ‘^e intention 

Adams (13) only the grazing Multiyan v. 

st/SsS5~is 

Ks;- ~ ~-i5-==S = 


A.O.J. 82. 
(4) 4 E. & B. 347. 

(7) 6 T.R. 329. 

(10) 4 B. & Ad. 72. 

( 13 J 8 Irish Ii. R. 132. 


(2) 2 Ld. Keny. 511 
(5) 16 East 33. 

(8) 6 East 602. 

(11) 10 Ad. & E, 753. 


(3) 2 B. & A. 371. 
(6) 3 Burr. 1824. 

(9) 13th ed., p. 100. 
(12) 4 B. & C. 584. 
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Registration Act, or a possession of the land whereon the grass is growing, 
and here the plaintiffs aver that they kept possession by their own 
caretakers; bub where an exclusive occupation is given, it should be 
borne in mind that the possession is what a suit like the present is in- 
tended to guard, and that the possessor is the proper actor. He may sue 
and, therefore, should sue in order that the defendant may nob be 
exposed to two suits for the same cause. 

The plaintiffs, then, as owners of the land in dispute complain that they 
were forcibly deprived of possession of it by the defendants [213] on 
the 5bh August, 1879. The defendant Fakru I^Iiya denies that he took any 
part in dispossessing the plaintiffs, and disclaims all rights in the land. Of 
the other two defendants, Mahomed Ali Khan is, he says, the manager of 
Abdulla Saheb Khor ; the other Rodrigues is the lessee, under Abdulla, of 
a portion of the field (survey No. 3228) claimed by the plaintiffs. In their 
joint statement they say that this field contains, not 10,000 square yards 
as alleged by plaintiffs, but 16,371 square yards, of which 8.973, belonging 
to the plaintiffs, are in their pDssession, and have not been trespassed on. 
The remainder of the field, they urge, belongs to Abdulla, and has long 
been in his possession. There has been no dispossession of the plaintiffs, 
though an attempt on their behalf to take possession of Abdulla’s portion 
was defeated. 

The plaint, by setting forth survey No. 3228 with its boundaries as 
the land claimed, makes it perfectly clear what the plaintiffs sought : but 
as it is described as containing about 10.000 square yards it has been 
contended that no more can in any case be recovered out of the 
survey No. 3228, leaving the defendants, if in possession, still in posses- 
sion of the remainder. From the notes to Savil’s Gase(l) in Thomas and 
Fraser’s edition of Coke’s Reports, it seems that this question was formerly 
much debated in the English Courts. It was sometimes held that a close, 
though named, must bo demanded by the number of acres (2) ; but the 
opinion seems to have 'prevailed that a description by name, even with a 
mis-statement of the area, would suffice, as on that the sheriff could give 
po8session(3). Where, as in the present case, all possibility of errors as 
to the plaintiffs’ claim is shut out ; a mere mis-statement of the area 
ought not to bo regarded as anything more than a " false demonstration,” 
which cannot reasonably be applied by way of limitation. The space 
being precisely defined by other description the statement of its mexsure- 
ment in square yards may be treated, as surplusage and of no con- 
sequence. 

[ 214 ] Of this land the plaintiffs say they were forcibly dispossessed 
by the defendants. The first defendant, Mahomed, says be is manager or 
steward for Abdulla ; but ho does not set forth anv authority given to him by 
Abdulla to dispossess the plaintiffs of lands held by them, and asserted 
by him in doing so. His allegation is that he did not, in fact, dispossess 
them of anything at all. They say, he did, and if he did, he is primarily 
liable, albeit some one else may have profited by his act. Rodrigues, too, 
denies any dispossession. He holds part of the land claimed as lessee 
from Abdulla. He, then, is in possession and the plaintiffs may on 
that ground properly sue him supposing, as we must for the present 
do, that they were actully dispossessed. As to Fakru Miya, who is a 

(1) 6 Rop.; page 105 (Part XT, 55 a). 

(2) Owen Joans v. Elizabeth lloel, Oroko. Eliz. 235 : Jordan v. Cieabourm', I6id 399. 

(.3) W},kes V. Sparroto, Cro. Jao. 435 ; Royston v. Eccleston, Jbidt 051 ; v. 

Alher, 1 Burr. 133 ; and comp. 1 Wms., s. 347. (e) 5. 
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brother of Abdulla, it is said that he took part in the act of disnosses 
Sion along with Mahomed Ali and Eodrigues. If he did h« 

primarily answerable for it. When three persons join in ousting a 
fourth, they all by that act become co-possessors of the orooertv fmm 

f of knowing 

which of the three is principal and which are assistants, so as to acnnire 

possession not for themselves but for their employer. If we tak! 
the case of a single person ejecting another, and a suit brought tn re- 
cover possession, it is not to be contended that the intention of fho 

E. id Aol (I d 1887) s 9, ...y be by .»y “ 

under which the ejector has acted, or consents to hold on behalf of some 
other person. As between him and that person, his possession mav “e 
that of an agent, but to the former holder he is the dispossessor ■ posses 
Sion derived from him cannot be superior to his, and (the right' of sntf- 
being given m general terms) is equally subject as his to the result of nro 
ceedings taken within the prescribed six months. A declaration mran 
made hy the ejector at the time of ouster, may not affect the case (2'' He 
may name some person beyond the reach of the Court’s process ■ or'some 

°“ii f \ I’ " PT authority. The person ejected is not lom 

pelled to take the ngk of suing such a defendant, much less of abandoning 

his suit againso the immediate trespasser. If, indeed, he is satisfied 

the actiye agent in ejecting him has been impelled by some onrelse he mav 

sue the latter. He may sue both : unum propter [215] factum ' alterum 

propter auctontatem but the wrong-doer who has taken possession is the 

one from whom primarily it is to be reclaimed. If a thL Srirdesire 

to maintain the expulsion as an act done on his behalf, it is for him to 

but if ha had himself a right to do what his agent has done, his right and 
his autkorffy may be pleaded by the agent, and will be an effectual ans- 

owner or principal, therefore, is not a necessary 

h°e 'k® latter wm 

fail it he acted on due authority where that authority is shown. It might 

fail eyen in a case of obvious wrong-doing, but for the principle 
that to the injury of a true-possessor with right, or a colour of rLht (4) 
t e employer could not taka the law into his own hands, or give any real 

hold that possesion legally for the principal who has i^lL hTm to 
violence. Such a transaction recognized in that character, generates no legal 
obligation except that of restitution and recompense to the person ousted 
none whatever between the co-trespassers (5). There is, then already a Us 
mota between them and the person dispossessed, and the principal taking 
possession with notice of what has been done, takes subject to auT^ t S 

If ratified the dispossession, and to prevent any repladfation 

tW k Ilf ecree against the agent; but the plain- 

noJL ° ? deprived of his remedy by a shuffling about of the apparent 

Lme dT P®--®®,? ‘0 all deriving their occupation from the 

me defective source. The doctrine omnisratihabitio retohabitur a pplies 

i £ ^ * C'- 4^857.; Bayky: T 

1m Archibald, J., in Capa v, Scott, L. R. 9 Q. B. 269 at d.'277 

Poth ei to iV’n Contract Act. ss. 10. 23. 18*8. 185 Evans’s 

i. ^5 . II, 10 . 11. Domat G. L., Pfe. I. Bk. tit 1. sac. 5 Pufi L. N. 3. 7. 10. 
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1880 specially fco this class of cases, and he who bakes the advantage must bear or 
Aug 7 share the responsibility. Possession being the right in question, all who take 

it within the prescribed time take it subject to the special suit. If the posses- 

Original 8ion[216] is held against the original dispossessor, the former holder cannot 
Civil prejudiced by a possession obtained as against him otherwise than in 

due course of law. The parson in possession must, indeed, be made a 

5 B, 208. defendant in order to prevent collusion between the other narties to his 

detriment, but the right of action in the original possessor is nob thereby 
affected. If it could operate in this way wo should soon see almost every 
wrongful or questionable dispossession followed by another ostensibly 

adverse, bub really intended to guard it. 

It follows from these considerations that all the three defendants have 
properly been made parties to this suit, and that the alleged owner of the 
ground in dispute, Abdulla Saheb, is not a necessary party. Rodrigues, 
who according to the plaint took part in the ejectment, has the physical 
detention or occupation of part of the land sued for. He may hold it solely 
for himself or for one or both of those who joined him in taking 
possessiond). If they were omitted as defendants it might turn out that 
the possession which they acquired had not been abandoned, as Rod- 
rigues might be only a bailiff or a tenant in common with them. All 
three nob having made any declaration, in taking possession, that it was 
taken for one or two of their number acquired it jointly (2), and have 
handed on a derivative possession to the actual occupant, which as against 
third parties ranks as their own If it was properly assumed, they all 
have a right to defend it ; if not, they may all be called on for restitution (3). 
As to Abdulla, on the other hand, he is not ostensibly in possession. 
He has taken no personal part in the dispossession. He is said to 
be owner, but this does not necessarily imply that he authorized 
the acts of the defendants as alleged in the plaint (4), or evon that 
he insists on the ownership thus ascribed to him. As he has not 
the physical possession of the land, it cannot be assumed that he 
[217] has the jural possession merely on the assertion of the defendants 
that this is so. He, therefore, having done no palpable wrong, is not a 
necessary party. Those who, it is alleged, have done the wrong, cannot 
escape liability by putting his name forward ; nor can he, if he has really 
employed them, gain by their act without hazard from their liability. 

The Roman interdict *'de vi” to which the summary suit under Act 
XIV of 1859, s. 15, and under the Specific Relief Aot (I of 1877, a. 9,) has 
sometimes been assimilated (5), had ordinarily to be sought against the 
person himself who had exercised the violence. If this person had in his 
turn been dispossessed, tlie remedy was available against the second 
equally as against the first dispossessorCG). The person who had prompt- 
ed the violence was equally subject to the interdict as the active agent(7). 
In the case of a dispossession without authority by servants or 
dependents the master was answerable for all that had come to him by 
their misconduct, — a rule, which, Siwigny says, is merely a particular 


(1) See Co. Lit. 186 a. (2) Soo Oo. Lit. 180 6, 3. 278. 

(3) See Grotiua de J. Ber, 1*. 2, 17. 6, 7, 11. 

(4) Lord Bolin{jljrokc v. Locol Bn'ird of Swindon. L. R. 9 0. P. 675. Soo pw* 
Maulo, J. in Mitchell v. Crnawellor, 22 L. T. 0. 1* 100, Wilson v. Barker, Nov. & Man, 
409 ; =4 B. & Ad, 614. AlUn v. London and S. W. Hy. Co., L, R. 6 Q. B. 65 at p. 72, 

(5) See Dadabhan liarsiddas v. The Sub Collector of Broach,! A.O.J. 82, 

(6) Poeto’a Gaius, 673 ; comp, PuS L. R. 4, 13, 3. 

(7) Savigoy Possession, s. 33. 
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case of a general principle of wide application. The possession thus 
guarded was any possession at all in the case of personal violence having 
been used , in other cases it must have been evident, peaceable and of 
right (1). The English Statutes against forcible entry embody, so far at 
they extend, a similar set of ideas. 


In the English law the corresponding remedy by Assise of Novel 
Disseisin seems to have been instituted by the Assise of Northampton in 
1176. Bracton describes it as a relief pet suinTuaTiam cognitionem absque 
maqna juris solemnitate'^ (2), and his whole discussion of the topic shows 
very clearly the Eoman source of this branch of the law. The right of 
suit did not depend on title, merely on possession, which, however, 
must have been a true possession, not a mere detention or occupation 
on behalf of another (3). The action lay against both the disseisor 
himself and against the instigator of his act, or him who took 
the [218] benefit of it (4). It lay also against successive holders of 
the property, whether by transfer from the disseisor or by dispossess- 
ing him (5). A prompt demand was requisite in order to obtain a 
complete remedy against such persons, as. failing this, they were liable 
only to make restitution (6) without other amends. Should a disseisin 
be effected in the name of some person as nrincipal, the immediate 
disseisors were responsible as principals until the employer adopted or 
renounced their act(7). If the employer was out of the way, the servants 

were to be treated as principals, the result binding the absent employer 

unless on his return he could get it set aside. 

We have here not only analogies but rules, the reasonableness of 
which 13 immediately recognized and capable of direct application to the 
cases arising under the Specific Relief Act (I of 1877). [219] The distinc- 
tions between disseisin and dispossession (8) are not. for the present purpose, 
ot importance. The action of ejectment was of later growth, and was 


(2) Bract, do Leg, Lib. Ill, fol. 164. 


(1) Savigny Posg.Loc. Oit. 

(3) Co. Lit. 206. 

assisa.... tarn contra ipsum qui auctoritatem preabet 

dejicientibus prsecepto concilio et auxilio inductive quam contra ipsum qui disseysinam 

ratam habit ex post facto Item incidunt in assisam non solum unus sed plurL, qui- 

quidam secundario. Item. ..non solum ille qui fac it nomine alieno 
verum etiam ille, oujus nomine fit, dum tamen factum suorumet injuriam advocaverit 

solum iiu qui faoit et proscipit (vi prsedictum est) verum ille qui 

statim et reoenter mgreditur seysinam post dieseyainam faotam et hoc sive in- 

grediatur de voluntate desaeysitoris per donationem, vel per aliam translationem sive 

Brao't! Lib III® f“. m. impentrationem quando ounque— 

quamounque res preveuerit post imponetrationem oumres per diligentem 

impeoetrationem et proseoutmnem effeota ait litigiosa, ille qui earn sio receperit <qLmvie 

•n brev. non nommetur) illam restituere cogetur Et%i quidam an'i impe^tra- 

nnst mtervallum feoSatua fuerit, vel disaeyssinam feoerit de re spoliata 

Cion! Ltb“l"L 

nomine proprio (vi preaedictum est) aed 
s“nam procurator seruus, vel famUia nomine dominorum fooerient dissey- 

voca?J?„f prinoipales, quousquedomini eorum factumaeorum ai 

yocaverint ot diaaeysmam vel deadvocaverint Si autem deadvocaverint adhuo 

tamen 81 preasentes siut et se gratia poauerint in assissam Si antem 

iamanebnrf/^“‘ Propter hoo...remanebit assisa in odium disseysitorum et 

‘ d.saeyaaitores primi et principalea ita quod si assisa faciat proeis remaneant 

dZ no !• recuperabit querens et 

suTet si a inoidit in paenam disseysinae cum 

et SI viderit eibi expedite agat de convictiono.— Braot. de Leg. 204. 

( 8 ) Brae de Leg f 160 ; Co Lit 183 B ; 1 Burr. R. 109 
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developGcl in a very artificial form. Being of the nature of trespass, it 
was once held that it would not lie by A, ejected by B, against C, who 
had in turn ejected B (1); but now the question is merely of the right to 
possess as against the actual possession (2). A mere servant, such as 
Mahomed Ali asserts himself in this case to be, cannot, it is said, be 
made a defendant, because he is not really the person in possession but 
if, like Mahomed Ali, “he appears to the writ and defends the action, it 
will be no defence that he occupied merely as servant of another person” 
Doc V. Stradhiuf (3). Doe v. Simton (4). In Doe v. Stanton, Bayley, J.. 
says ; “It is sufficient to subject a party to this action that he has the 
visible occupation of the premises” (5) though in fact, a servant, and the 
necessitv for this is stated in the old case of B ilson v- ^Vcddell (6). 
Thereit was adjudged that a servant residing with his mistress in the 
tenements was a sufficient trespasser and ejector to be a proper defend- 
ant. lie was, it was said, (as against the plaintiff] a co-occup.int. The 
real owner might, it was held, bring his action against either master or 
servant, (both being wrong-doers), and unless this were so, the master 
might avoid process (while retaining possession) by keeping out of the way. 
No owner has in this case come forward to relieve Mahomed Ali from his 
responsibility. 

The principles, then, of both the Roman and the English law, apart 
from the specific provisions of particular enactments, justify, in a case like 
the present, a suit against each of the persons concerned in the ouster and 
in maintaining the alleged wrongful possession thus acquired, whether 
immediately or mediately, from the plaintiff. Fakru Miya now disclaims 
any interest in the land in dispute; but, according to the plaintiff, he took 
part in the dispossession, and he has not effected a re-instatemeot. Sup- 
posing [220] Rodrigues holds on terms beneficial to him he would not be 
bound as by an estoppel, in a subsequent suit against Rodrigues resting 
on an averment contrary to his present admission (7). It is essential, 
therefore, to the protection of the plaintiff, and not unjust to Fakru Miya, 
should the dispossession be established that Fakru Miya should be made 
a defendant and retained as a defendant, notwithstanding his disclaimer. 

A derivative possession conferred privately on some third party could not 
be affected by such a disclaimer. The suit calls on any such party to come 
forward and maintain his right, if right ho has. 

On the first three issues I find for the plaintiff. 

As to the possession of the land in dispute, there is an irreconcilable 
contradiction between the evidence for the plaintiff and that given for the 
defendants. The oral testimony is on each side supplemented by document- 
ary indications of title, and by entries in the account books of the plaintiff 
and of Abdulla Saheb Khan, which, if they really relate to one and the 
same area, necessarily imply a gross fabrication of evidence on one side or 
the other. [His Lordship then discussed the evidence and continued : — J 

The last contractor under Mr. Virjivandas is Tukaram, who took the 
field last year, and whose exclusion is the ground of complaint. Tukaram’s 
statement taken literally would deprive the present plaintiff of his right 
to sue by showing that Tukaram himself had possession, and was alone, 
therefore, in a position to be dispossessed. This may be the reason why 
Tukaram’s sepoy or caretaker was not called; but, as the evidence stands, 

(1) 9 Vin. Abr. 337. 

(2) Cole on Ejectment, p. 82 ; 3tat. 15 & 16 Vic., cap 76, ss. 168, 170. 

(3) 2 Starkie 187. (4t 2 R A A. 371-1 Chit. Rop. 113. (5) 2 B & A. at p. 372.'. 

(6) Yelv. 144. (7) Singh v. .11/ iVau 13 M. I. A. 551. 
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Tukaram s feakiog of possession in the month of Jesht saenis to have gone 
so far only as to set his sepoy to watch the grass. He may thus have 
acquired possession as against his lessor, with whose assent he made a 
kind of entry, but there was in what he ascribes no ^opan assumption of 
an exclusive occupation such as to deprive of his possession a stranger 
who previously had it. If Virjivandas was in possession of the whole 
field in Jesht, Tukaram may have then taken possession of it for him, or 
assumed it for himself, but he did nothing apparently to expel any one 
else. On one day in Shravan he says his father and his servant brought 
home two [221] bundles of grass cut in the field. Tna place where they 
cut the grass, ought to have been proved by those persons themselves. 
Tukaram could not prove it on their mere report. Nor would the mere 
cutting of a couple of bundles of grass constitute a taking of possession 
where there was no possession before : Expa>rte Fletcher (l). Lord Towns- 
end y, Ash (2). The real possessor may have known nothing about it. and 
no right is gained by a bare trespass. As to what occurred the next' day 
and afterwards, the accounts of Narayan and Tukaram do not seem recoa- 

cilable. Tukaram reported to Narayan on receiving certain information 
from his sepoy who has not been produced. Tukaram says he went then 
with Narayan to the field by which the defendants ware, and the dispute 
at once began. Narayan says Tukaram’s complaint was made on tne och 
August : that on the 6bh he went with Tukaram to the field, and set him 
to cut the grass, which he did without interruption, — a fact ot which 
Tukaram says nothing ; and that on the third day, the 7th August, 
he went to the field when called by Tukaram*s sepoy. The account 
given of the occurrences at the field by Virjivandass’ witnesses is 
plainly exaggerated. The police sepoy Lakshman Daji seems to 
have spoken with perfect truthfulness on this point ;and w'hat appears 
from his testimony is that Abdulla’s men were in the field, that the 
defendants were beside it, and that Narayan was vehemently asserting his 
master s ownership of the land which the Musalmans as vehemently 
denied. The physical detention or oocunatioa of the land really in disnute 
was at this time plainly held by Abdulla’s party ; but if suddenly 
taken, and not acquiesced in till it had acquired a colour of right, it could 
not be deemed a possession on which a suit could be brought if it were 
displaced(3). It counted for such a purpose, no higher than the cutting 
nf a couple of bundles of grass by Tukaram’s father and servant. The 

possessor before the dispute was the possessor still, until quite ousted if 

he was ousted at its close, when his effort at reinstatement had nlainlv 
proved me^ectual, though at that moment the dispossession was' to be 
deemed to have begun at the first known and continuous intrusion. 

p22] It is necessary, therefore, to go behind this transaction^in order 
to determine who was the real possessor of the land. The plaintiff’s evi- 
dence on this point has already been discussed. That of the defendants if 
It is to be believed, is equally inconclusive. I do not believe in the story of 
the Musalman companions of defendant No. 1 having gonp to Warli auite 
by accident on the day of the dispute. It is clear that the field is called 
■Uarad it it is also called Korti Gha-Tongar” contrary to the state- 
ments of the defendant’s witnesses. The venerable Muzavar has yielded 
to sympathies which have affected his memory. • The other ' witnesses 
except Mr. Morris and the police sepoy alread"y mentioned, betrayed a 
partisan spirit hardly less warm than that shown bv those of the plaintiff 


(1) L. R. 5 Cb. D. 8C9 
(3) Comp. Oo. Lit, 368 A. 


(2) 3 Atk. at p 339 ; 9 Vin. Abt: 323. 
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1880 The defendant's books, though there is a gap of several years in his 
Aug. 7- documentary evidence, goto show from 1867, at least, pretty constant 

exercise of possession over the land in dispute, and so far as they extend 

Original there is no more obvious reason to distrust them than those of the plaintiff. 
Civil. Eodrigues as a defendant may be thought necessarily prejudiced. He 

is corroborated hy his partner L. Quini; and if these men speak truly, they 

5 B. 208, hold the land in dispute under Abdulla for four or five years. Domas 

Quini held the land as one of several partners from twelve or fourteen years 
ago for four years from Ahdulla Khor. These transactions are supported by 
agreements, either separate or entered in the hooks of the defendant’s em- 
ployer, There are other agreements of persons who are now dead. The 
recent occupation by Rodrigues, Quini and Bastian Misquita(now dead) is 
deposed to by a labourer who worked under them. If the pretty consistent 
story of these witnesses is true, there can be no doubt that Abdulla has 
had possession for several years ; but there are some obvious mis-statements 
in their depositions which cast a certain doubt on all they say. 

Some external test of the truth of these contradictory bodies of 
testimony is obviously desirable if one can be found. It seems to be 
sound in the evidence of Mr, Morris and of the sepoy Lakshman. Bastian 
Misquita, claimed as a tenant by both parties, erected a shed on the 
land held by him. Narayan, in order to make out that he was certainly 
Yirjivandas’ tenant, places [223] this shed south of the line of stonee 
which divides the field. Mr. Morris proves that the still existing platform 
is north of the lino of stones. The fact would not be inconsistent with 
Bastian Misquita’s tenancy of the whole field, but it is inconsis- 
tent with Narayan's honesty as a witness. Misquita was appa- 
rently a partner of Rodrigues and Quini, and the sepoy Lakshman 
says that he has seen Rodrigues in growing vegetables on the land 
said to be Abdulla’s during the two years of his service in that 
neighbourhood. These indications are confirmed bythe confused account 
given of the alleged dispossession by Mr. Yirjivandas’ witnesses. Amid 
the mass of dubious and of absolutely false testimony with which I have 
had to deal, only a very few statements can be taken as absolutely trust- 
worthy : only a few facts are unquestionably established. Comparing the 
whole case on each side with the facts thus ascertained, I arrive finally at 
the conclusion that the dispossession alleged by the plaintififs cannot be 
deemed proved, and, without discussing the fifth issue, I reject their claim 
with costs- Decree for defe7idants. 

Attorneys for the plaintiffs. — Messrs. Prescot and Winter. 

Attorney for the defendants Nos. 1 and 3. — Mr. H. TV, Payne. 

8 B. 223. 

ORIGINAL CIYIL. 

Before Mr. Justice West. 

The London, Bombay and Mediterranean Bank, (PMntiffs) 

V. Govind Ramchandra. {Defendant).^ [11th, 12th and 19th 

February, 1881.] 

Qompany— Winding wp — Suit against contributory — Service of nofices and orders — 
Contributory in India to English company— Last kmwn address or place of abode 
— Rule 63 of the Rules of \8G2— Jurisdiction, 

The London, Bombay and Mediterranean Bank, a Joint Stock Company, 
registered under the English Companies' Act, 1862, was ordered to be wound 


* Suit No. 420 of 1880. 
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up by an order of the Court of Chancery in England in 1866, and, by a subse- 
quent order of the said Court made in the winding up of the Bank, it wag 
ordered that service of any notice, summons, order, or other proceeding in these 
[224] matters might be effected by putting such notices, etc., into any post office, 
either in England or at Bombay, duly addressed to such contributories being 
past members according to their respective last known addresses or places of 
abodC' By a ffnal balance order, dated 5th June, 1879, it was ordered by the 
Court of Chancery in England that the persons named in the schedule to the 
said order being contributories as past members of the said Bank should, 
within four days after the service of the said order, pay the amount set 
opposite to their names, with interest, from the 15th March, 1879. The defend- 
ant’s name appeared in the said schedule, and the present suit was brought to 
recover the sum therein appearing as due from him to the Bank, ■yis., 
Rs, 3,900, The defendant denied that he had ever held shares in the plaintiff’s 
Bank, or that he ever had notice if any of the proceedings in the winding up. 
At the trial it appeared that all the various orders and notices to share-holders 
made in the winding up of the Bank prior to the balance order of the 4th June, 
1879, had been sent by post to the defendant, addressed to him at No. 36, 
Eanasvadi, and were all returned undelivered. It was proved that he had 
never resided there i but that his brother had a place of business there, and 
that the defendant used occasionally to go there for the purpose of attending to 
his brother’s business. It further appeared that the residence of the defendant, 
as given in the register of shareholders, was Loharchall, and not 36, Eanasvadi. 


Held that the notices, orders, &c. prior to the order of 5th June, 1979, were 
not so served as to make the defendant subject to that ffnal order ; that the obli- 
gation to obey the command of the Court of Chancery contained therein had not 
arisen as aginst the defendant; and that, consequently, the present suit must fail. 

It is a leading principle of English law, always understood except when ex- 
pressly excluded, that a person proceeded against in a Court must have due 
notice of the proceeding. Failing such notice, he is entitled to protection if the 
^dgment or order obtained in his absence is made the ground of a suit in any 
Court governed by English principles. The Court of Chancery in England had 
not in this case so called the defendant before it as to enable it in his absence 
to pronounce a deffnitive order against him or to bind him in the Court of his 
domicils, although he was included in the order of the Court of Chancery. 

The fact that the defendant frequently attend his brother’s place of business 
at No. 36, Eanasvadi, was not sufficient to make that place his “ last known 
address.” If there had been evidence that he had used No. 36, Eanasvadi as an 
address for receiving letters, that might probably have been sufficient. It 
would then have been known as his address — at least as an address. 


The address or residence of a member of a company entered in the register of 
shareholders, although sufficiently ascertained for the purpose of communication 
^om the company, is not, therefore ascertained for a service of legal proceedings. 
For the purpose of such service care must be taken to find out the last known places 
of abode of the alleged contributory and to effect the substituted service there. 

tD.,11 B, 241 (244).] 


1881 

Feb, 19. 

Origin Aii 
Civil. 

5 B. 223. 


The plaintiffs sued the defendant as a contributory, whose name 
appeared on the B list of contributories, to recover the sum of [225]Rs. 3,900 
(the equivalent of £390) due from him in respect of certain shares standing 
in his name. The London, Bombay and Mediterranean Bank have been 
registered in Bngland under the Bnglish Companies’ Act, 1862, and had a 
branch offrce at Bombay and other places. 

By an order of the High Court of Chancery in England, dated the 
20oh July, 1866, the plaintiffs’ Bank was ordered to be wound up, and 
^uidators were duly appointed. By a subsequent order of the Chancery 
Bivision of the High Court of Justice in England made in the winding up 
of the said Bank, and dated the 4th August, 1877, it was ordered ** that 
service of any notice, summons, order or other proceeding in these matters 
not requiring personal service, upon such of the contributories, being 
past menubers of the said Bank, whose respective last known addresses 
or places of abode are situate out of England (whether in Bombay or 
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1881 any other part of India or elsewhere), and on whose behalf respectively 
Peb. 19. no appearance shall have been entered pursuant to the 62nd Rule 

of the General Orders and Rules of this Court of the 11th November, 1862, 
ORIGINAL viay he effected hy palthm such notice, copy of summons, order or other 
Civil, proceeding, together with a copy of this order, as a prepaid letter into any 
5 B~~^23 oflice rcceivinq house in England ; or as to such of the said contribu- 

tories being past members whose last known addresses or places of abode 
are situate in India, either in England or at Bombay, duly addressed to 
them respectively according to their respective last known addresses or 
places of abode, in the same manner as service as aforesaid may be effect- 
ed upon the other contributories of the said Bank whose last known 
addresses or places of abode are situate in England, and on whose behalf 
respectively no appearance shall have been entered as aforesaid.” 

The plaint further stated that by a final balance order, dated the 5th 
June, 1879, it was ordered that the persons named in the schedule to the 
said order being contributories as past members of the said Bank should, 
loithin four days after the service of the said order, pay the amount set 
opposite their names with interest from the 15th March, 1879, at 5 per 
cent.; that the defendant’s name appeared in the said schedule as a contri- 
butory, and that the sum appearing as due from him was the sum sued 
for. The plaint [226] also stated that a copy of the order of the 5th 
June, 1879, was duly served upon the defendant on the 6th August, 1880. 

The plaint described the defendant as a clerk in the post office, 
formerly shroff in the Agra Bank, and residing at Fanasvadi, No. 36, out- 
side the Fort of Bombay. 

In his written statement the defendant denied that ho had ever held 
shares in the plaintiffs’ Bank, or that his name appeared in the schedule 
of contributories. He also denied all knowledge of the various orders 
of the High Court of Justice in England made in the winding up of the said 
Bank, and he denied that he bad been served with a copy of the order of the 
5th June, 1879, or that he ever had notice of any of the proceedings in the 
matter. He also denied that he had been a shroff in the Agra Bank, or 
that he resided at No. 36, Fanasvadi. 

At the hearing the following issues were raised : — • 

1. Whether the defendant had been served with the order of the 5th 
June, 1879, or received notice thereof. 

2. Whether the Court in England had jurisdiction to pronounce 
the order in the sense that the requisite conditions as to notice to the 
defendant had previously been satis6ed. 

3. Whether the defendant was included in that order, and was 
bound by it for the purpose of this suit. 

It was proved that the balance order of the 5th June, 1879, upon 
which the present suit was based, was sent in an envelope addressed to 
the defendant at No. 36, Fanasvadi. From there it had been returned un- 
delivered to the post office in which the defendant was a clerk. There the 
packet was presented to him, but he refused it, saying it was not for him. 
It was also proved that the defendant resided at Lohai'ohall, and that he 
had never resided at 36, Fanasvadi ; that his brother had a place of business 
at the last-mentioned place; and that the defendant used occasionally to go 
there for the purpose of attending to his brother’s business, and that sum- 
mons in this suit had been served upon the defendant while there. 

The residence of the defendant, as given in the book of the plaintiff’s 
Bank, was Loharchall and not No. 36, Fanasvadi. All [227] the various 
orders and notices to shai’eholders made in the winding up of the Bank 
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prior to the balance order of the 5th June. 1879, had been sent by post to 
the defendant addressed to him at No. 36, Fanasvadi, and had been returned 
undelivered. The question was accordingly raised, whether the defendant 
had been duly seiwed with these prior notices and orders, inasmuch as 
they had not been addressed “to his last known address or place of 
abode ” in accordance with Rule 63 of the English Rules of 1862 (1). 

Starling and Russell, appeared for the plaintiffs. 

P. M. Metha and Ma^ikar, appeared for the defendant. 


1881 

Feb. 19, 

ORIGINAIi 

Civil. 

5 B. 223. 


JUDGMENT. 

21sb February. WEST, J. — The evidence of Hari Gopal and Sudashiv 
"Waman so far supports that of Balkrishna Bapuji, that there is no 
reasonable doubt but that the defendant was formerly employed under 
the shroff in the Agra Bank. Hari Gopal, who was in a position to know, 
says he was there in 1864:*65, and left on the suspension of payments by 
the Bank in 1866. He resided, as he still resides, at Lobarchall. A 
person of his address, and answering to this description, was.the one who 
signed the memorandum and articles of association of the London, 
Bombay and Mediterranean Bank. He signed four transfers of shares 
also, and a receipt for scrip certificates \vhich have been put in evidence. 
The defendant says these signatures are nob his, and the cashier at the 
post office, where the defendant has been employed for several years, 
thinks they were made by some one else. Mr. Pallonji, however, has not 
been in the way of becoming specially acquainted with the defendant’s 
hand-writing by the frequent extended perusal which awakens a percep- 
tion [228] of minute characteristics as in the face of a friend. He speaks 
chiefly by comparison, and his testimony is subject to much deduction, 
as, on the other band, is that of Mr. Stead. But on the whole evidence 
and a careful comparison of the signatures on the post office payments 
with those imputed to the defendant. I am satisfied that the writing was 
really his. This conviction is strengthened by his having purposely 
disguised his hand in signing papers in this suit, so that it is difficult, if 
not impossible, to identify it in style with the undoubted signatures on 
the pay-sheets. 

Govind Ramchandra, the defendant, is then the Govind Ramchandra 
who was once a shareholder. If the orders making him a contributory 
have satisfied the requisite formal conditions, he is bound by them ; but 
whether these conditions have been satisfied, is a serious question. For 
the purpose of furnishing materials for the B list of contributories as past 
members of the company, the address of the defendant was given to the 
Court of Chancery as 36, Fanasvadi, Boriibay. The address in the register 
was Lobarchall ; but the liquidators* agent, Mr. Stead, had been told by 
one of his servants — though by whom he cannot say — that the defendant 
resided then at 36, Fanasvadi. To this address the notices intimating that 
the list would be settled, that it had beau settled, and that the defendant 


(1) Rule 63. — “ Service upon contributories and creditors shall be eSected (except 
when personal service is required) by sending the notice or a copv of the summons or 
order or other proceedings through the post in a prepaid letter addressed to the party 
himself at the address entered or last entered pursuant to the preceding rule ; or« if no 
such entry has been made, then, if a contributory, to his last known address or place of 
abode ; and if a creditor, to the address given by him pursuant to the foregoing rule 
20 ; and such notice or copy, summons, order, or other proceeding shall be considered 
as served at the time the same ought to be delivered in the due course of delivery by 
the post office, and not^vitbstanding the same may be returned by the post office.” See 
Buckley’s Companies Practice (3rd ed.), 492. 
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1881 had been made a contributory for £390, were sent. They were all 
Feb. 19. returned undelivered. On those preceding the balance order the reason 
^ given is that the addressee has not been found. It is plain that the 

original defendant was often at 36, Fanasvadi, where his brother had a printing 
Civil. press. The summons in this case was served on him there. But this 

would not make it his “last known address or place of abode.” In 
Ex parte O’ Lorfhlcn (l) a gentleman who attended an office in West- 
minster for several months in every year was described as residing there. 
But James, L.J., said that was * a place .... in which he would 
no more be said to reside than I can be said to reside in the rooms 
attached to this Court.” If there were evidence that the defendant had 
actually used 36, Fanasvadi, as an address for receiving letters, that might 
possibly be sufficient. It would then be known as his address, at least 
as an address ; but there is [229] no such evidence going even so far as 
to show previous enquiry made at the place. Mr. Stead speaks merely 
upon information which was hearsay gathered by some person unknown, 
and for which no one is responsible. Instead of being the known address 
of the defendant, 36, Fanasvadi was merely his conjectured address, and 
the conjecture seems to have been wrong. 

The last actually known address of the defendant seems to have been 
Loharchall. A letter or notice sent to him there would have been suffi- 
cient as between him and the company while in its normal state. Mr. 


Russell pointed out a rule of the company by which, as he thought, no 
service of notice was necessary at all on a member residing without the 
jurisdiction of the Court of Chancery, and hence he would have had me 
draw the inference that the mode of service could not be a material ques- 
tion relating, as it did, to a work of mere supererogation. But the 
address of a member of a company, though sufficiently ascertained 
by registration for the purposes of communication from the company, as 
under No. 35 of the model rules appended to the Indian Companies Act 
X of 1866, is not, therefore, ascertained for a service of legal proceedings. 
The convention was not entered into in contemplation of such proceed- 
ings. They are meant to subject the person affected to compulsion, and, 
as said in Ex parte Chatteris (2), the usual care must be exercised to had 
out, at least, the last known place of abode of the alleged contributory, 
and to eilect the substituted service there. It would, indeed, be an absurd 
rule if putting a notice into the pigeon-hole of an office in London had to 
be treated as actual service of a summons on a native resident of Bombay. 
When, therefore, it is sought to make a man responsible as a contributory, 
neither the rule in the memorandum of association nor the register of 
shareholders enables the liquidator to escape from the necessity of exert- 
ing himself to hod out the real address of a person on whom he proposes 
to bring the coercion of tlie Courts to bear. Such coercion can be exer- 
cised only under special safeguards, which are as necessary in the case 
of one charged as a contributory as in the case of any other alleged 
debtor. In llngland there are advertisements which bring pro- [ 230 ] 
ceedings in a winding-up to the knowledge of every one interested, 
and there are people wlio can be made responsible for misinformation 
as to an address ; hut the case is difTereut in both respects as to a contri- 
butory in India to an Mnglisli company. Ha does not habitually read 
English newspapers, nor does anyone in England know his address except 
by hearsay. 


(1) 6 Ch, App. at p. 400. 

(2) L. R. Ch. App. 227. The case ol De Beautam, 39 L J. Ch. agrees with this. 
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The company in this case being an Eoglishone, subject to the Eog- 
lish statutes, I thought it probable that before placing on the list of 
contributories the name of any one residing out of their local jurisdiction, 
the Courts in England would require proof of real service. If they did 
require this, and after investigation determined that a particular person 
had been duly served and proved to be a contributory, it might be very 
doubtful whether a British Court anywhere could question their deci- 
sions. The matter would, prima facie^ be within their jurisdiction under 
the statutes, and the statutes are binding so far as their intention ex- 
tends everywhere within the British dominion(l). I see. however, on 
reference to Mr. Buckley’s work (3rd ed,), p. 492, that the practice has been 
adopted of treating as sufficient ‘ service of notice of an intention to make 
a call made through the post on a contributory out of the jurisdiction so 
far as to warrant the mere making of a call.” The reason given is that “upon 
any proceedings in the foreign Court to enforce payment of the call it 
would be open to the contributory to raise the question of the validity of 
that mode of service (2). I should have thought that on principle an 
effectual service which may reasonably be supposed to have brought the 
matter home to the consciousness of tbe person tobe charged, ought to be 
proved before making an order against him, as, if he should come within 
the English local jurisdiction, the foreign Court could not intervene to 
protect him against execution. In Copin v. Adamson (3) it was ruled that 
the local law of a company’s head office may be in the fullest sense accepted 
by becoming a shareholder, and that, in spite of complete ignorance of 
what had been done, a person pronounced a contributory [231] by the 
local Court under the foreign law could be sued on the judgment in 
English Court. By joining the company the member chose his forum 
and its law. The same principle would apply, a fortiori, to the case of 
proceedings in the case of an English company under English statutes 
against a British subject in an English Court; but the extent of the 
jurisdiction is a reason, as regards foreign residents, for exactness of pro- 
cedure, and the modes of substituted service provided by the rule 63 (4) 
under the Joint Stock Company’s Act may properly be construed as 
applying to things to be done within the jurisdiction according to the 
analogy of the Bankruptcy Act (5). A notice posted to a resident in Paris 
during the siege could not besupposed to reach him ; and it is a leading 
principle of the English law, always understood, except when expressly 
excluded, that a person proceeded against in a Court must have due notice 
of the prooeedingCG). Bailing such notice he is entitled, as indeed the case 
in the Weekly Reporter clearly recognizes, to protection if the judgment 
or order consequently obtained in his absence is made the ground of a 
suit in any Court governed, as this is, by English principles. Here there 
was not de facto notice, or what could be deemed equivalent to it. There 
was no investigation of the alleged “ last known abode or address ” of the 
defendant. It was nob vouched for to the Court by any one who person- 
ally knew it. The mere fact that the defendant may at tbe post-office 
have seen the envelope, containing an extract from the balance order, 


(1* See Per Blackburn, J., in Schibsby v. Westenhoh, L. R. 6 Q. B. 161. Ex 
parte Llain, L. R. 12 Oh. Div. 622. (532). Per Cotton, J. 

(2) fie Gen Infernatioaal Agency Co. 15 W. R. 973. (3) L. R. 1 Ex. D. 17. 

(4) See Buckley on Companies, p. 492. 

(6) See Ex parte O'Loghlcn, L.R. 6 Ch. Ap. 411. 

(6) Bee Story’s Conflict ot Laws, ss. 609, 610. 
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1881 was not a service of that order. Much less were the previous notices so 
F^^9, served as to make the defendant subject to the final order. 

ORiriNAT • reasons, and as the English Courts abnegate the function 

of inquiring into the sufficiency of notice, I am obliged to make the in- 

— ^ thj^t the notice to the defendant and the balance order 
5 B 223. the 5th June, 1879, were not served either as a summons in a suit or 

according to the order made under the Indian Joint Stock Comnanies Act 

Voooi I'^°slish statute which I have already referred 

to. L232J Tbeobhgationtoobey the command of the Court of Chancery has 
not arisen as against the defendant, and the foundation of the present suit 
fails. Taking the issues 2 and 3, as from the arguments they were 
meant to be taken, in the sense of questions as to whether the Court 
of Chancery had so called the defendant before it as to enable it in his 

absence to pronounce a definitive order against him, and bad exercised 

this power so as to bind him in the Court of his domicile, I must find in 
favour of the defendant, although be was included in the order of the 
Court of Chancery. There are inaccuracies of expression in the issues, 
and I have at the last stage modified them, with the consent of counsel 
lor the plaintiffs, so as to state more neatly the points actually in 
contravency. The real question was, whether the Court of Chancery, 

exercising as to the subject-matter an undoubted jurisdiction, had made 
an order without an essential preliminary condition of its binding the 
defendant in this case having been satisfied. The Court of Chancery had 

matter and could have concluded it ; but in finding 
that notices were not sufficient to make the balance order of the 5th 
June, 1879. binding on the defendant as a contributory. I exercise a 
function necessary to prevent injustice through the action of this Court, 
an one which the English Court intends to be used in the proper cases to 
prevent unqualified effect being given to its own apparently final orders. 

1 reject the claim with costs, 

Attorneys for the plaintiffs— Messrs. Toliv and Bouqhlon. 

Attorney for the defendant — Mr. Shainrao Pandufcing, 


5 B. 282. 

ORIGINAL CIVIL. 

Before Mr. Justice West. 


Sakhar.xm Krisiina.ii and another, {Plaintiffs) v. Madan 
Krishna.ti and three others, (Defendants).* 

II7th, 19th, 21st, 22nd and 24th March, 1881.] 

’ 7 - iO.Cleuses (b) .f lc)~ Crcffislord docu- 
^ ^ conirrtrfic/ iritness— Meaning of word '^[declare ” ins. 17 of Act 

111 oj 1877 Aclinowlcdgmeni^ necessiUf for registration of, 

8 and R sued their brothers M and V in 1880 for partition of the family 

1 ° defendants pleaded that the property had been partitioned [233] 
in 870, and tha-t the various members of iho family had been over einco in 
possession and enjoyment of their respective shares. At the heating a document 
was produced by the defendant M, dated the 13th January 1877, which was 
proved to have boon signed by his three brothers. S. R and V. on the occasion of 
M s ehoctiDg a mortgage of part of the property. This dooument contained the 

following words : — 

Our eldest brother 1\I has built houses and is building new houses on property 
appertaining to his share , . , To the same we three persons and our heirs 
ana I'cpresentatives have no interest of any kind whatever. If wo or they should 

• Suit No. 418 of 1880. 
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prefer any claim, then the same is to be null. This release paper we have duly 1881 
passed in writing jointly and severally and in sound mind.” This document 24, 

had not been registered, and was, therefore, inadmissible as evidence of the alleg- 
ed partition. In cross-examination of the plaintifi R, he was interrogated as to f\py^-r-vTAT 
the circumstances under which the mortgage was made by T\I on the 13th URIGINAIj 
J anuary, 1877. He said : “ I was present when the mortgage was made, but I CiVIL. 

was ill in bed. . . This was on the 13th January, 1877. . . I did not say 

on that day that I had no claim to the property. ” He was then shown the 5 B. 32 , 
above document, and admitted his signature. The document was then tendered 
in evidence, not as a release, but to contradict, the witness. 

Held, that the document was admissible for that purpose, as it was not a 
document which itself declared a right in immoveable property in the sense 
intended by s. 17 of the Registration Act III of 1S77. It was an acknowledg- 
ment that there bad, in time past, been a partition between the brothers who 
signed it and the defendant M. but it was not itself the instrument of partition. 

That an acknowledgment of a partition is distinct from the instrument of 
partition, is to be gathered from cl. (c) of s. 17 of the Registration Act III of 
1877. Had the terms of cl. (6) of that section been satisfied by a mere acknow- 
ledgment, cl. (c) would have been superfluous. Its operation is to require an 
acknowledgment in the form of a receipt to be registered, but not an acknow- 
ledgment in any other shape as distinguished from the instrument of the 
transaction. 

The word “ declare” in s. 17 of the Registration Act III of 1877 is to be taken 
in the same sense as the words ” create, assign. &c.,” used in the same section 
viz., as implying a definite change of legal relation to the property by an 
expression of will embodied in tbo document referred to. It implie.s a declara- 
tion of will, not a mere statement of a fact, and thus a deed of partition which 
causes a change of legal relation to the property divided amongst all the 
parties to it, is a declaration in the intended sense; but a letter containing an 
admission, direct or inferential, that a partition once took place, does not 
“ declare” a right within the meaning of the section. Tt is not the expression 
or declaration of will by which the right is constituted. 

Quesre, whether, if the above document were itself a release operating or 
intended to operate as a declared volition constituting or severing ownership, 
it could be received even for the purpose of contradicting a witness who had 
denied that be bad previously made a statement inconsistent with his evi- 
dence. — 

[R., 21 B. 704 (707) ; 27 B. 452 (464) ; 9 Bom. L R. 254 (257) ; 5 C.P.H.R. 102 ; 13 
Ind. Cas. 500 (502) ; L.B.R. (1893— 19C0), 178; 48 P.R. 1?05* 33 P.L.B. 3905 
= 51 P.W.R. 1906 ; D., 20 B. 553 (557) ; 24 B. 616 (618) ; 2 Bom.L.R. 800 ; 

L.B.R. (1893-1900), 34 ; P.L.R. 1900, 459.J 

Suit for partition. 

[234] The plaintiffs (Sakbaram and Ramcbandra), wbo were tbe sons 
of Krishnaji Eaghuuatb, sued their half-brothers (defendants Nos. 1 and 2) 
for partition of the family property. 

Defendant No. 3 was the mother of the plaintiffs, and was friendly 
to their claim. Defendant No. 4 (Hormusji Ardesir Santuk) was a mort- 
gagee of a large portion of the property which bad been mortgaged to him 
in 1880 by defendant No. 1. 

Latham and Telang, appeared for plaintiffs. 

Lang and Jardine, appeared for defendant No. 1. 

Farran and Kirkpatrick, for the mortgagee. 

The other parties did not appear. 

Defendants Nos. 1 and 2 resisted the plaintiffs’ claim, and alleged 
that the property had been partitioned in 1870, during Krishnaji Raghu- 
nath 3 lifetime, among his four sons, who had ever since been in separate 
possession and enjoyment of the portions allotted to them. In proof of 
the partition, evidence was given at the hearing, on behalf of the defend- 
ants, that each of the brothers had dealt independently with portions of 
the property. It was proved that, in 1877. Madan Krishnaji (defendant 
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No. 1) had mortgaged a certain part of the land for his own purposes, 
and that on the occasion of this mortgage a document, in the following 
terms, had been signed by the other three brothers : — 

‘ This release paper is passed in writing on Saturday, the lunar date 
the 14fch of Powsha Vadya, in the year of Shahlivan 1798. the name of 
the cyclical year being Dhatra, and the English date the 13th day of the 
month of January in the year 1877.— to Rajeshri Madan Krishnaji, resid- 
mg at New Mazagon, by Vithoba Krishnaji, Sakharam Krishnaji and 
Ramchandra Krishnaji. residing at the place aforesaid. The cause of 
this release paper being passed in writing is as follows Our eldest brother 
Rajeshri Radan Krishnaji, has built houses, and is building new houses on 
the immoveable property appertaining to his share. Their numbers are 
85, 84, 83, 81, 8G. These houses have been built by him with his own 
property (money). To the same we three persons and our heirs and 're- 
presentatives have no interest of any kind whatever. If we (or they) 
should prefer any claim, then the same [235] is to be null. This release 

paper we have duly passed in writing jointly and severally and in sound 
mind. 


Vithoba Krishnaji, 

Sakharam Krishnaji, 
Ramchandra Krishnaji.” 

This document had never been registered, and was consequently in- 
admissible in evidence as a release. In cross-examination, however, the 
plaintiff Ramchandra was interrogated as to the circumstances under 
which the mortgage was made by his brother Madan in 1877. He said : 

I was present when the mortgage was made, but I was ill in bed. 

This was on the 13th January, 1877. . . I did not say on that day 

that I had no claim to the property.” 

He was then shown the above document, and admitted his signature. 
Thereupon counsel for the defendant tonderocl the docunoent in evidence^ 
not as a release, but to contradict the witness, and it was admitted. 

Subsequently, in giving judgment, 

JUDGMENT. 

West, J. — [With reference to the admission of the above document, 
said J There was a former mortgage by Madan in 1877—. To what 
property that extended, is not shown ; bub a paper was on that occasion 
signed by which Ramchandra’s present statement that he never admitted 
a partition having been made, is flatly contradicted. The testimony as to 
the signing of this paper is, like the rest, of an unsatisfactory character. 
Ramchandra says truly that he was ill, and suggests that pressure was 
put upon him when he hardly knew what ho was about. Ananta and 
Laldas, if they could bo quite relied on, refute this ; but they are incon- 
sistent with each other, and Ananta contradicts a previous statement of 
his own. This much, however, is certain, that Ramchandra signed the 
paper ; that it could be read in a couple of minutes ; that he thought or 
knew that it was connected with important business. He says that, in 
fact, ho thought he was becoming a surety. It was very unlikely he 
should sign the document without reading it; and, as it admits a fair 
partition, it makes his present denial almost worthless. 

[2363 objection was taken to the admission of the dooumout as 
being a declaration of an interest in immoveable property of value of 
Rs. 7.000, and unregistered. The law in force in 1877. when it was 
executed, was Act III of 1877, and if this document were itself a release* 
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Operating or intended to operate as a declared volition constituting or 
severing ownership, I should doubt whether it could be received even for 
the purpose of the contradiction of a witness that he had previously made a 
statement inconsistent with his deposition. What s. 49 says, however, 
is that no instrument required by s. 17 to be registered shall, if 
unregistered, be received as evidence of a transaction affecting such 
property. If tendered as evidence of an admission that such a transac- 
tion once occurred, it would not seem to be within the prohibition 
strictly construed ; but still, as directly evidencing the transaction, it 
ought not, apparently, to be got in by the simple device of asking a 
question about the same matter. It would be practically impossible to 
sever its use as a contradiction from its use as direct testimony of the 
transaction recorded in it. Here, however, the document is not itself 
one which declares a right in immoveable property, in the sense probably 
intended by s. 17. Tbare “declare’* is placed along with “create’*, 
“ assign”, “ limit”, or “ extinguish” a “ right, title or interest,” and 
these words imply a definite change of legal relation to the property by 
an expression of will embodied in the document referred to. I think 
this is equally the case with the word “ declare.” It implies a decla- 
ration of will, not a mere statement of a fact, and thus a deed of partition, 
which causes a change of legal relation to the property divided amongst 
all the parties to it, is a declaration in the intended sense ; but a letter 
containing an admission, direct or inferential, that a partition once took 
place, does not “ declare” a right within the meaning of the section. It 
does in one sense “ declare” a right ; that is, the existence of the right is 
directly or indirectly stated by the writing, but it is not the expression or 
declaration of will by which the right is constituted. Unless such a 
distinction as this were accepted, all correspondence would be excluded 
from which an admission might be gathered of a right or interest the in- 
strument of which, if there^was one, [237] would need to be registered. 
In the present case the paper is an acknowledgment that there has, in 
time past, been a partition between the brothers who signed it and the 
present defendant Madan. It is not in itself the instrument of partition ; 
and that an acknowledgment of a partition is distinct from the instrument 
of partition, is to be gathered from s. 17, cl. (c) of the Act, Had the 
terms of cl. (6) been satisfied by a mere acknowledgment, cl. (c) would 
have been superfluous ; its operation is to require an acknowledgment in 
the form of a receipt to be registered, but not an acknowledgment in any 
other shape as distinguished from the instrument of the transaction. Apart, 
therefore, from the document being applied only to the particular use of 
contradicting Ramchandra’s assertion that ha never admitted a parti- 
tion, I think it is admissible, not as declaring his will and a right arising 
therefrom, but as admitting that there had formerly been such a transac- 
tion, and as such capable of contradiction which the instrument itself 
would not be. 

Without resorting to this document, however, I should still be of 
opinion that Ramchandra*3 conduce had shown that he regarded himself 
as separated in interest from Madan. [His Lordship then proceeded to 
examine the evidence, and passed a decree for the defendants.] 

Attorney for the plaintiffs. — Mr. Shamrao Pandurang. 

Attorneys for defendant No. 1. — Messrs. Balcrishna and Bhag~ 
Wandas > 

Attorneys for Hormusji Ardesir Santuk. — Messrs . — Ardesir andL 

Sormusii. 


1881 

March 

Original 

Civiii. 

5 B. 232. 


157 


5 Bom. 238 


1880 

Aug. 30, 


Appel- 

late 

Civil. 


INDIAN DECISIONS, NEW SERIES 

5 B. 238. 

[238] APPELLATE CIVIL. 
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Gul\m Jafar (Original Plaintiff), Appellant v. AIasludin 

AND OTHERS (Original Defendants), ResponientsA 

Masuldin and OTHERS (Original Defendants) , Appellants v. 
Gulam Jafar (Original Plaintiff), BespondentA 

[30bh August, 1880.] 

Mahoniedan law ~GiJt-~Pos>iession -lloiifia Code^Imamia Code. 

property to his two nephews. Gulam R^sqI 
andGulam All, as joiot teoaots. Gulam All died, leaving a widow and a 

daughter who cootinued to be joint tenants with Galam Rasul ; but the latter 

f^kr u''! property, subject to any claim which 

they might establish to a share in or a charge upon it. Gulam Rasul by a 

written instrument, made a gift of that property to his younger son, \hQ 

father of the defendants, disinheriting his elder son, the plaintiff. 

of f the doctrine of the Hanifia, though not 

to'tL^lff^ J at least, forbidden, hL no application 

to the gift of property so oircumstanced. 

These were cross appeals agaiesfc the decision of Rao Bahadur 
Mukundrai Manirai. Subordinate Judge (First Class) of Ahmedabad. 

The facts of the case fully appear from the judgment of the High 
ooiirG* 

Jefferaon, Bhaishankfir and Dinshah, for the original plaintiff. 
Nanabhai Haridas, Government Pleader, for the original defendants. 


JUDGMENT. 

u which these appeals arise, was 

brought by the plaintiff, i7i forma pauperis, to recover from his brother 

Gulam Mohidin, one-half of the estate which had descended from their 
father, Gulam Rasul. The property was alleged to consist of the three 
vilkges of Charal, Hirapur, and Rasulpur, a number of houses and shoos 
and personal property of divers descriptions. 

The defence was that the plaintiff had been disinherited by his father 

Gulam Easul, and that by virtue of two deeds, one of sale and the other 

of gift, executed by Gulam Easul on the 23rd and [239] 25bh August, 1862 

the defendant Gulam Mohidin was entitled to the whole of his father’s 

property, and had been since the date of the said deeds in possession of 
the same. 

The Subordinate Judge disallowed the claim, except in respect of an 

house, in which he awarded a half share to the plaintiffs, on the ground 
that, although the house was included in the deed of gift, Gulam Rasul 
had never parted with the possession of it. and. consequently, the gift 
was, to that extent, invalid under Mahomedan law. The deed of sale the 
Subordinate Judge found to be inoperative, inasmuch as no consideration 
bad passed ; but the deed of gift subsequently executed was, in the opinion 
of the Subordinate Judge, sufficient to pass the whole property of Gulam 
Easul, with the exception of the house already mentioned. 

• Appeal No. 13 of 1880. | Appeal No. 16 of 1880, 
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Both parties have appealed against the Subordinate Judge’s decision, 
— the plaintiff, on account of the rejection of the greater portion of his 
claim, and the sons of Gulam Mohidin, in regard to the award of a half 
share in one house to the plaintiff. The hearing of the appeals and 
examination of the evidence has occupied the Court for several day?. 

A great portion of the argument on behalf of the appellant was 
employed with the object of showing that the gift made by Gulam Rasul 
to his son, Gulam Mohidin was null and void, because it was a gift of 
musha, or a share in joint and undivided property. It was contended that 
the whole, or a greater part; of the property in dispute was bequeathed by 
Amrula to his nephews, Gulam Rasul and Gulam Ah, as joint tenants; 
that the tenancy was not severed at the date of Gulam All’s death, but 
that, in effect, it continued between Gulam Rasul and the widow and 
daughter of Gulam Ali down to the date of the gift, which it was argued, 
was consequently invalid, as having been made without the consent of 
Gulam All’s said heirs. According co the doctrines of the Hanifia, though 
nob of the Imamia Code the gift of a share in undivided property, which 
admits of partition is certainly invalid, or, at least, forbidden. But we fail 
to sea how the doctrine can be applied in the present case ; for it is 
certain that at the time of the gift, Gulam All’s widow and daughter 
were not in possession jointly with Gulam Rasul of the property which 
[240] was the subject of the gift. Gulam Rasul had always admitted 
that they were entitled by inheritance to some portion of Gulam All's 
share in the estate : and in 1850 he had made an arrangement for handing 
over to them certain houses, which he considered to represent their share 
in the estate. They were put in possession of these houses ; and though 
they were notsatisfisd whith this arrangement, and subsequently brought 
actions, and obtained decrees for an annuity to be charged upon the estate, 
it is certain from their plaints in those suits that from the year 1851 they 
had been entirely excluded from all possession of the estate which formed 
the subject of the gift to Gulam Mohidin. Gulam Risul, therefore, was, 
at the date of the gift, in exclusive possession of this estate, subject to any 
claim which Gulam Ali’s heirs might establish to, a share in, or a chai’ge 
upon, it. It appears to us that there is nothing in Mahomedan Law to 
invalidate the gift of property se circumstanced. InBaillie's Digest of 
Mahomedan Law, Hanifia, page 517, it is stated that the confusion 
that invalidates a gift is one that is original, not supervenient ; as, for 
instance when one has given the whole of a thing, and subsequently 
revokes a half or other undivided share of it, or a right is established to a 
half or other undivided share of it. the gift is not invalidated as to the 
remainder. The doctrine of mus/ia is discussed by the Judicial Committee 
in Ameeroonnissa Khatoon V. Abadoonissa Khatoon il). Two reasons are 
given for the rule ; first, that complete seisin being a necessary condition 
in cases of gift, and this being impracticable with respect to an indefinite 
part of a divisible thing, the condition cannot be performed; and, 
secondly, that the gift of an undivided share would throw a burden on 
the donor he had not engaged for, viz., to make a division. Neither of 
these reasons has any operation in the present case. 

Even if we ware of opinion that the legal objection of indefiniteness 
was applicable, it would still be open to the defendants to rely on a title 
created by length of possession ; and if it appeared that they and their 
father had held exclusive possession since the date of the gift in 1862, we 
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do nob see how ib would be open bo Gulam Rasul, or bo any one claiming 
under him, to dispossess the [ 241 ] defendants after twelve years from 
that date. The real and only question, therefore, as regards the gift, is 
whether there was delivery of seisin to the donee; and ib is nob necessary 
for us to come to any conclusion on the question whether the property or 
any part of it, was held by Gulam Rasul and Gulam Ali in joint tenancy. 

The defendant, as we have said, relied upon two deeds— one (Ex 40) 
being a deed of sale, the other (Ex. 41) a deed of gift. The former purported 
to convey to Gulam Mohidin, in consideration of a sum of Rs. 35,000. 
the village of Charal, six houses, and four shops. The latter bestows 
upon Gulam Mohidin the village of Hirapur and Rasulpur. and all the 
moveable and immoveable property of Gulam Rasul. 

We fully concur in the opinion of the Subordinate Judge that no con- 
sideration passed in respect of Ex. No. 40, and that the sale, as a sale, 
was a pure fiction. But we do not agree with him in thinking that the 
property of which Ex. No. 40 purported to bo a conveyance, can be 
held to have been transferred, notwithstanding the defect in the sale 
by virtue of the subsequent gift of “all the moveable and immoveable pro- 
perty of Gulam Rasul. It seems clear that the deed of gift was not inbend- 

' ijj* j_, 1.1 1 ^ i ^ a e any effect upon the property 

included in the latter. Both deeds, though executed on different dates, 

were attested at the same time, and were registered together, nearly two 
months after their execution. The specification of property contained in 
them also indicates that they were intended to take effect together* and 
subsequent declarations, both of Gulam Rasul and Gulam Mohidin, show 
that they were always treated by them as being both operative. The pro- 
perty mentioned in Ex. No. 40 cannot, therefore be affected by the 
general term used in Ex. No. 41. which must be understood as meaning 

only such moveable and immoveable property as had not already been 
disposed of by Gulam Rasul. It follows that, if ib had been necessary for 
the defendant to establish the validity of Ex, No. 40 as a deed of sale, he 

would, to that extent, have failed in his defence, and the plaintiff would 

be entitled to share in the property specified in that document. It 

rSfoi defendant to prove that there had been a 

bona fide transfer of that property, though not for a consideration. 

u ? Gulam Rasul to himself, and that over since the date of such transfer 
he had been in possession of the property. For. if he succeeded in establish- 
ing this then, inasmuch as such transfer took place in 1862, and the pre- 
sent suit was not brought till 1876, proof of such possession would con- 
stitute sumcient evidence of title. 

.U therefore, which has to be decided, as regards 

the whole of the property, is whether there was a bona fide intention on 
the part of Gulam Rasul to divest himself in preesenti ol the property, 
and whether there was such a delivery of possession as will satisfy the 

requirements of Mahomedan law. The burden of proof on this issue lay 

upon the defendant ; for, inasmuch as the transactions in question were 

opposed to the policy of Mahomedan law, it is incumbent upon the party, 

who sets them up. to show very clearly that the forms of the Mahomedan 

law, whereby its policy is defeated, have been striotly complied with : 
Ehajooroomssa v. Boiushan Jckan (1). 

of the evidence on the record, and of 
some other pape rs in the records of other suits to which we have thought 


(1) 2 0. 184. 
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it desirable to refer, we have come to the conclusion that the defendant 
has established by sutfioient prqof that there was a bona fide transfer to 
him. and delivery of possession, of the greater part of Gulam RasuFs estate, 
and that he has been in possession as owner since 1862. The Subordinate 
Judge has in his judgment reviewed the evidence bearing upon this 
point, and it is not necessary for us to repeat what he has said, nor to 
add to it more than a few general observations. It is evident that Gulam 
Rasul had been for years actuated by an earnest desire to disinherit the 
plaintiff, and that he was determined to do every thing in his power to effect 
that object. For some years nreviously to the transactions of 1862, he 
had associated the defendant Gulam Mohidin with himself in the manage- 
ment of his estate and the conveyance of the villages of Hirapur and 
Rasulpur was taken in Gulam Mohidin's name as well as his own. This 
circumstance by itself would not in this country, as in England, raise a 
[243] presumption of an advancement in favour of the son (1) ; but taken 
in connection with the other circumstances in the case, it tends bo show 
what was Gulam RasuFs intention. Immediately upon the execution of 
the deeds of sale and gift, the management of the estate was carried on in 
the name of Gulam Mohidin alone. All accounts in the joint name of 
Gulam Rasul and Gulam Mohidin were closed, and fresh accounts opened 
in the name of Gulam Mohidin. 

[His Lordship proceeded to comment upon the evidence, and then 
continued: — j 

On a careful consideration of the whole case, we have come to the 
conclusion that the requirements of the Mahomedan law regarding gifts 
were fully complied with in regard to all the property specified in the deed 
of gift, Ex. No. 41, with the exception of a small amount of personal 
property ; and that although Ex. No. 40. cannot operate as a sale, yet 
that, with the exception of the second house mentioned in the plaint, the 
defendant Gulam Mohidin had, at the date of the institution of the present 
suit, been in possession, as owner, for more than twelve years, of all the 
property specified in that deed, and that, consequently, he had acquired a 
good title to the same. 

The house to which we have referred, was admittedly in Gulam 
RasuFs possession down to the date of his death. The evidence that he 
gave symbolical possession of this house to Gulam Mohidin by delivery 
of the key, is very weak ; and there is no evidence that Gulam Rasul ever 
vacated the house for a single hour. We think, therefore, that the Sub- 
ordinate Judge was right in considering that, in respect of this house, there 
was no such delivery of seisin as the Mahomedan law requires, and that 
the plaintiff is entitled to a share by inheritance in this house. There is 
nothing to show that there were any debts of Gulam Rasul for which the 
plaintiff can be made liable in respect of this share. 

There can be no doubt that, besides the house already mentioned, 
Gulam Rasul must have retained a certain amount of furniture and 
domestic utensils. From the evidence of witness [244] No. 144 we 
may perhaps fairly fix the value of such articles at Rs. 480, and allow 
to the plaintiff his share in this amount. There is also a sum of 
Bs. 1.031-13-3, awarded as costs to Gulam Basul in suit No. 141 of 1868, 
which has been already referred to. This sum must be considered as 
having been recovered for Gulam RasuFs estates, and the plaintiff is entitled 
to share in it as one of Gulam RasuFs heirs. 

(l) Gopeekristv, Oungapersad^ 6 M. I. A. 53. 

Moulvi Syed Aehar AH v. Bibi AUaf Fatima, 13 M. I. A, 232= 4 B. L. R. 1. 
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It is admitted by the plaintiff's pleader that the Subordinate Judge 
was in error in holding that the plaintiff, as heir of Gulam Easul, would 
be entitled to claim one-half of his property. As Gulam Easul left a 
widow and three sons, the plaintiff, who now claims as heir of Gulam 
Easul only, would be entitled to one-third of seven-eighths, or to seven 
twenty-fourths of any property liable to division. 

We, accordingly, amend the Subordinate Judge's decree, and award 
to the plaintiff seven twenty-fourths of the second house mentioned in the 
plaint : and the sum of Es. 140, as his share of Gulam Easul’s moveahle 
property. We also award to him Es. 301 out of the costs in suit No. 141 
of 1868, which are now in deposit in the Subordinate Judge’s Court. 

The parties will bear their own costs of these appeals ; but the plaint- 
iff must pay the Court fees which would have been paid by him if he 
had not been permitted to appeal as a pauper. 

It would be well if the parties were to agree to the payment by the 
defendant's sons to the plaintiff of such sum of money as is equivalent to 
the share in the house awarded to the latter. Should they fail to do so, 
and should it be found impracticable to partition the said house, without 
destroying its convenience as a dwelling-house, the house should be sold, 
and seven twenty-fourths of the purchase-money, after deducting the 
costs of the sale, should be paid to the plaintiff. 

Decree amended. 


5 B. 24S. 

[245] APPELLATE CIVIL. 

Before Sir Michael Roberts Westropp, Kt., Chief Justice, and Mr. Justice 

F. D. Melvill. 

Anandrav Chimu.h Avati, (Plaintiff) v. Thakabchand. 

(Defendant) * [7th September, 1880.] 

Tfie Civil Proceditre Code {Aot X of 1877), s. 230— Decree —Applicalicn for execution— 
Limitation, 

On the Ist June 1880, several dooree-bolders applied to the Subordinate Civil 
Court of Parner for execution of their decrees. They bad taken out execution 
several times previously, the date of their last preceding applications being 1st 
June 1877. The Subordinate Judge was of opinion that the applications were 
barred under the last clause of s. 230 of the Civil Procedure Code, Aot X of 1877. 
On his referring the oases to the High Court. 

Held the applioatioDs wore not barred, inasmuch as the previous applica- 
tions for execution had not been made under s. 230 of Aot X of 1077, that Aot not 
being then in force. 

[P., 9 C. L. R. 297 (299).] 

On the Isfc June, 1880, the decree-holders in this and nine other 
cases applied to the Court of the Second Class Subordinate Judge of Par- 
ner, in the district of Ahmednagar. for execution of their decrees. They 
had taken out execution several times previously, the date of their last 
preceding applications being the 1st June, 1877. The Subordinate Judge 
(Eao Saheb N. G. Phadke) was of opinion that the present applications 
were barred under the last clause of s. 230 of the Civil Procedure Code, 
Aot X of 1877. He, however, referred the oases to the High Court under 
8. 617 of that Aofc. 
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There was no appearance of parties in the High Court. 1880 

The following is the judgment of the Court ; — Sep. 7. 

JUDGMENT. Ai^L- 

Westropp, C. J. — The Subordinate Judge states that the most re- LATE 
cent application for execution, in the suits which he enumerates, was made Civil. 

on the 1st of June 1877. 

It follows thence that no application, with the exception of the appli- 3 ®- 245. 
cation, the subject of this reference, has as yet been made for execution 


under Act X of 1877, as that Act did not come into force until the 1st of 
October 1877. 

The third passage in s. 230 of the same Act runs thus : — 

“ Where an application to execute a decree for the payment of [ 246 ] 
money, or delivery of other property, has been made under this section^ and 
granted, no subsequent application to execute the same decree shall be 
granted after the expiration of twelve years from any of the following 
dates (namely), &c., &c. ” Section 230 is not by any means easy of con- 
struction, but we are of opinion that the above-quoted passage governs the 
whole of what follows in that section, and therefore that, inasmuch as no 
previous application for execution has been made, under that section, in the 
suits mentioned by the Subordinate Judge, neither the twelve-years' bar, 
nor the three-years’ bar, as laid down in that section, is applicable to the 
present application for execution in those suits, and hence that application 
is not barred by s. 230. 


5 B. 246»5 Ind. Jor. 534. 

APPELLATE CIVIL. 

Before Sir Mickaelt Boherts Wesiroppt Kt., Chief Justice and 

Mr, Justice Nanabhai Haridas. 


Govind Shanbhog, deceased, by his son and heir, 
Vankatbsh (Original plaintiff)^ Appellant v. Appaya 
(Original defendant) ^ BespondentJ [29tb November, 1880.] 

himitaiion Act (IX of 1871), scK II, art, 167—Dficrce — Applicati<m to enforce decree. 

G obtained a decree against the defendant on the 29th November 1867, and 
applied for execution of it on the 23rd July 1870. After G’s death, his son 
made an application on the 10th March 1871 praying for substitution of hie 
name in the place of his deceased father, and that the money due under the 
decree should be recovered and paid to him as heir of the original plaintiff. On 
the 3td January 1874, and several times subsequently, the son applied for execu- 
tion of the decree, his last application being in 1878. Both the lower Courts 
held that the application of the 10th Match 1871 was not an application ** to 
enforce or keep in force the decree” ; that the application of the 3rd January 
1874 was therefore barred by imitation, having been made more than three 
years after the first application of the 23rd July, 1870, and that, consequently 
the subsequent applications were barred. On appeal to the High Court. 

Held that the application of the 10th March 1871 was an application "to 
enforce the decree”, and fell within art. 167 of sch. II of Act IX of 1871. 

The High Court accordingly reversed the orders of the Courts below and 
directed that the decree should be executed, as prayed by the application of the 
3rd January 1874. 

IR., 19 B. 261 (268).] 

[ 247 ] This was a second appeal from the decision of A. W. Walker, 

Acting Judge of the District Court of Kanara, in miscellaneous appeal 

* Second Appeal No. 356 of 1680. 
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No. 7 of 1878, aflSrming the order of the Second Glass Subordinate Judge 
of Kumta. 

The following judgment of the District Judge, in appeal, fully states 
the facts of the case and his reasons : — 

This is an appeal against an order passed by the Second Class 
Subordinate Judge of Kumta on the 5th day of September, 1878. 

The original decree-holder made an application for execution of his 
decree on the 23rd July, 1870. He died, and his son made an application 
that his name should be substituted on the 10th March. 1871. His name 
was entered, and the property was sold, on the original application, in 
April, 1871. The next application for execution was made on the 3rd 
January, 1874 — that is more than three years after the first application. 
The question for determination is whether the second application was 
time-barred or not. After the second application there were other applica- 
tions within three years of each other ; but, as held in Gopal Goviiid v. 
Gdneshdas TcjTtial (1), if one of the previous applications was time-barred, 
the subsequent ones would not avail. 

The Limitation Act in force, when the second application was made, 
was Act IX of 1871. Under sch II, cl. 167, the application was required 
to bo made within three years from * the date of applying to the Court 
to enforce or keep in force the decree or order.’ The application of the 
10th March, 1871, for the substitution of the appellant’s name, was not 
an application for the enforcing or keeping in force of the decree. It was 
presented by a pleader, and merely states that the plaintiff was dead, and 
that the money realized should be paid to his son (present appellant). It 
IS urged that the execution proceedings then going on served to bar 
limitation; but this is not the case v. Billings (2), Jibhahnahipati 

V. Parbhu Bapu (3) and other oases cited by the lower Court]. 

The first case relied on by the lower Court [S/ieo Pertab Lai v. 
Issur Ro7j (4)] does not, however, apply. Here the appellant’s [248] name 
was entered, and the inference from that case, if any, would be in 
appellant's favour. 

Under the new Limitation Act (XV of 1877) probably the applica- 
tion of March, 1871. would have sufliced ; but it must be held that under 

the former law (Act IX of 1871) the application did not give a fresh 
starting point. 

I confirm the decision of the lower Court with costs.” 

Venkatesh filed a second appeal in the High Court on the 10th 
September, 1880. 

Ghanashavi Nilkanth^ for the appellant. — The lower Courts have mis- 
construed the nature of the anplication of the 10th March, 1871. The 
present case is governed by Husain Baksh v. Madge (5), Behai i Lai v. 
Salik Ravi (6), Okunder Gooviar Roy v. Bhogohutty Prosonna Roy (7), 

C^noda Pcrsad Roy v. Sheik Koorpan Alii (8), Javinadas v, Lalttrain(9), 
Prabhacararoto v. Potannah (10). 

The respondent was not represented. 

The following is the judgment of the Court ; — 

JUDGMENT. 

Westropp, C.J. — The application of the 10th March, 1871, distinctly 
asks that money should be levied, under the decree, from the defendant, and 


(1) 8 B.H.O.R. A. C. J. 97. 

(4) 5 W.R. Mis, App. 23. 

(7) 3 0. 236. (S) Idem 51B. 


(2) 1 A. 350* 
(6) 1 A. 625. 
<9) 2 B. 294. 
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paid to Venkatesh Shanbhog as son and heir of the original plaintiff, 
whose death^is stated. It, therefore, seems to this Court to be clearly an 
application to enforce ’ the decree, and to fall within art. 167 of sch. II 
of Act IX of 1871, and accordingly the orders of the Acting Judge of 
Kanara and of the Subordinate Judge of Kumta must be reversed with 
costs, and the decree be executed as prayed by the darkhast of the 3rd 
January, 1874. 

Orders reversed. 


S B. 249. 

[249] APPELLATE CIVIL. 


Before Sir Charles Sargent, Kt„ Justice, and Mr, Justice M. MelvilL 
Ghanshamlal (Applicant) v. Bhansali (Opponent) J 

[27th January, 1881.J 

Code of Civil Procedure Uct Xof 1877), s. 266— Jurisdiction — Decree- Execution^ 
Attachment of debts arising out of claims over which the Courts have no jurisdiction 
—Debt— Subject of the Gaikwar— Subject of a Kathiawar State— Rajkot. 

Debts due to a British subject by the Gaikwar Government or by a subject of 
that Government or of a stale in the Province of Kathiawar, are not debts which 
under 8. 266 of the Code of Civil Procedure (Act X of 1877), are liable to attach- 
ment in execution of a decree. 

'^hioh no Court in British India has jurisdiction are not debts 
liable to be attached under s, 266 of the Civil Procedure Code, Act X of 1877. 

The mere circumstances that the garnishee is at the time of the application 
for attachment beyond the limits of British India, would not of itself render the 
debts not liable to be attached. 

£R., 26 423 (425, 426) ; D., 36 M. 1 (2) = 10 Ind. Cas. 665 = 22 M.L.J. 149 = 10 M. 

L.T. 670 = (1911) DM.W.N. 249,] 


This was an appeal, under s. 588 of the Code of Civil Procedure (X 
of.,1877), against an order of Rao Bahadur Mangeshrav Balvant, Sub- 
ordinate Judge {First Class) at Surat. 

u father of the applicant on 23rd September, 1863, obtained against 

the defendant Bhansali a decree for the execution of which he made several 

applications. The present was the last of such applications, and was 

dated 22nd March, 1880. It stated that the balance due on the decree 

was Rs. 1.68,968-10-0, and prayed for the attachment of the following 
two claims : — 

amount of about Rs. 1,68,000, with interest thereon up 
to this date, due to the Baroda firm of Bhansali Manekchand Rupchand 
from the Gaikwar Sarkar on account of the karkhana (establishment) under 
the control of Jamadar Ganpabrav Talekar. The right to recover the said 

amount of Rs. 1,68,000. 

„ There is an amount of about Rs. 84,000 due to the Baroda 

Rupchand fromDungarshi Devshi, inhabitant 
o Rajkot. The right to recover the same as well as the right to recover 
tne interest thereon to this date.” 

I*,, Subordinate Judge rejected this application on the ground that 

toe claims which the petitioner wishes to have attached are [250] beyond 

^ntish India ; and, looking to the provisions of the law, the Court cannot 

Gga y exercise jurisdiction over them.” The petitioner appealed to the 
ilign Court. 


* Appeal from Order No. 21 of 1880. 
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1881 Nanabhai Haridas, Government Pleader, for the petitioner. — 

Jan. 27. The law as to what property is liable to attachment, is contained in s. 266 

of the Code of Civil Procedure, and that section makes ** debts*’ attach- 

AppeL- able. This term is used without any qualification or reservation as to 
LATE place or person. The English Common Law Procedure Act, 17 and 18 
Civil Vic., cap. 125, makes those debts only attachable as are owing by a per- 

son “within the jurisdiction. *’ It is improbable that this restriction was 

5 B. 249 overlooked by the Indian Legislature, and yet it does not find place in Act 

VIII of 1859 or X of 1877. It seems, therefore, that the Legislature does 

not intend to exempt from attachment debts which persons residing be- 
yond British territory may owe to those residing within it. The former 
class of people are not necessarily beyond the reach of process of Court. 
Section 89 of the Code of Civil Procedure enacts how they can be served. 
The present application is one which satisfies all the conditions for its 
admission which are provided in s. 245, and, that being so, the Court was 
bound to “ order execution of the decree according to the nature of the 
application." The provisions for carrying out the execution do not expressly 
say what is to be done in case the property sought to be attached consists 
of debts owing by persons not within British territory, but the Code nowhere 
says such property shall nob be attached. Under s. 268 of the Code the 
Court should have attached the debts mentioned in the application, and 
then to have appointed a receiver under ss. 503 and 505, and he could 
then have taken the necessary steps for the realization of those debts. 
There is no reason to believe that the Government of the Gaikwar would 
raise objections. The Gaikwar might assist as he did in the case of 
Harrivallabkdas Kalliandas v. Uttamchand Manikchand (1). A Court of 
Equity in England will appoint areceiver over estates in Ireland ; Lang- 
ford V. Langford (2). It is not at all improbable that, if a receiver bo 
appointed, the Government of the Gaikwar of Baroda as well as of 
the Thakor of Rajkot may be willing to assist the receiver in the 
[231] realization of the debts. Whatever the case may bo with the Gaik- 
war, the Courts in Kathiawar are nob beyond British trrritory. As tho 
Privy Council remarks in Damodar Oordkan v. Dcoram Kanji (3) “ tho 
whole jurisdiction exercised by the Chiefs of all the seven classes is treated 
as conferred upon them by the British Government. ” (See page 147.) 

There was no appearance on the other side. 

JUDGMENT. 

The judgment of the Court was delivered by 

Sargent, J. — This is an appeal from an order made ex parte by the 
First Class Subordinate Judge of Surat, rejecting an application by the 
plaintiff and decree-holder in suit No. 306 of 1863 for tho attachment of 
two several debts alleged to be owing to his judgment-debtors, the defend- 
ants in the above suit. These debts are dosoribed in the application for 
attachmenb as respectively due to the defendants* Baroda firm of Bhansali 
Manekohand Rupchand by the Gaikwar Sarkaron aooountof the karkhana 
under the control of Jamadar Ganpatrav Talekar and by one Dungarshi 
Davshi, inhabitant of Rajkot. The Subordinate Judge refused the appli- 
cation on the ground that both the claims were beyond the limits of 
British India. What the Subordinate Judge meant by the olaim being 
beyond such limits, is not so clear as might be wished. The mere 
oircumstanco that the garnishee is, at the time of the anplioation, beyond 

(1) 7 B. H. 0. R. oT 0. J. 172. (3) 5 L. J. Oh. (N. 3.) 60. 

(3) 3 I A. 102 = 1 B. 367, 
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those limits, would not of itself, we think, render the debts not liable to 
be attached. In the English Common Law Procedure Act, 17 and 18 
Viet. cap. 125, by which debts were for the first time made liable to attach- 
ment in execution of a decree, the debts are expressly confined to debts 
owing by person ** within the iurisdiction.** That restriction is not found 

either in s. 236 of Act VIII of 1859 or in s. 266 of the present Civil 
Procedure Code (Act X ot 1877). And as s. 94 of the Act of 1877 provides 

for *' all notices and orders required by the Code to be given to or served 
on anv person being served in the manner provided for the service 
of summonses,” (which would include service by post where the person 
resides out of British India as provided by s. 89), such notices and orders 
as are required to be served to effect the [252] attachment of a 
debt could be served in conformity with the above section when the 
garnishee was not within the limits of British India. But it is not impro- 
bable that the meaning of the Subordinate Judge was that no Court in 
British India had jurisdiction over the claims in question, and such claims 
at least, we cannot doubt, are not debts liable to be attached under s. 266. 
The ss. 268, 301 and 503 of the Civil Procedure Code, which provide the 
machinery for executing a decree by attachment of a debt, would in such 
a case be virtually an attempt to interfere in the interest oi a third person 
in the jural relations arising out of a cause of action over which, 
ex hypothesis no Court in British India has or even claims jurisdic- 
tion. In the absence of proof of such an extension of the usual 
comity of Courts of Justice by express agreement with any particular 
foreign State as would justify such interference, it must on general 
principle be inferred that such claims, at least, could not have been 
in the contemplation of the Legislature. With respect to the first 
claim sought to be attached, it is quite plain that it is one over 
which no Court in British India has jurisdiction, and that, too, whether it 
be regarded as a claim against the Gaikwar Government as it was describ- 
ed in the application itself, or as against the controller of the karkhana as 
it was described at the hearing, the entire cause of action being in that 
case outside the limits of British India. As regards the second claim 
alleged to be against an inhabitant of Rajkot, it is clearly one beyond the 
jurisdiction of any Court to which the Civil Procedure Code applies. It 
was, indeed, contended that Kathiawar was Bi’itish territory on the 
strength of certain observations of the Privy Council in the case of D(imo- 
dar Gordhan v. Deoram Kanjt{l)s but whether or no the Privy Council be 
correct in that opinion, and it is to be remarked that, as appears from 
the judgment of the Privy Council, such was not the opinion of the 
Secretary of State in 1865, it appears that the Civil Courts in many of the 
states of Kathiawar, including the State of Rajkot (which is a state of the 
2nd Class) are purely Native Courts entirely independent of tbe Courts of 
British India, and over which neither the Government of India nor the 
Government of Bombay assumes to exercise any control, except, indeed, 
as an act of state ; and in the absence of [253] any materials for conclud- 
ing that an order of a Court in British India, such as is contemplated by 
s. 268 of Civil Procedure Code, would be recognized by such Native Civil 
Courts, we cannot, we think, distinguish them from foreign Courts, for 

the purposes of the present question. 

The appeal must, therefore, be dismissed with costs. 

Appeal dismissed. 
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ViSHNUCHARYA {Applicant) V. Ramchandra (Opponent).'*' 

[8fch February, 1881. j 

Contract-~Consideration—A(iency— Revocation— Specific per formancc— Indian Con* 
tract Act IX of 1872, ss. 202, 203 and 205. 

defendant, by an agreement in the nature of a letter of attorney, consti- 
tuted the plaintiff and his descendants the hereditary agents of the defendant, 
gave him authority to collect the rents of his share in an iuacn village, and pro* 
mised to pay him an annual salary out of the rents. 

Beld that, as between the parties and during their lifetime, tho appointment 

was valid and binding, whether or not any valuable consideration passed,— the 

mere acceptance of the office by the plaintiff being a sufficient consideration for 
the appointment. 

But. independently of the terms of the agreement, and whether or not the 
agency had been created for valuable oonsideration, the defendant had, under 
the general provisions of s. 203 of the Indian Contract Act (IX of 1872). a right 
to revoke the authority, as the mere arrangement that the plaintiff’s salary 
ehould be paid out of the rents could not be regarded as giving to the plaintiff an 

property, tho aubject-mitter of the agency, within the moaning of 

If the defendant had revoked the agency improperly, the remedy lay. under 
ordinary ci^rcumstances. in a suit by the plaintiff for damages for breach of con- 
tract. Where, however, the plaintiff chose to sue for specific performance, and 
demanded arrears of salary. 

that, without a valuable consideration for the dofendant's promise, the 

agreement passed by him to the plaintiff would bo nudum pactum . and the plain- 
rendered entitled to recover, except for work and services actually 

This was an application for the exeroi.se of the Court’s extraordinary 
jurisdiction. 

£254] On the 9th of October, 1876. the defendant Vishnuoharya oxa- 
cuted to the plaintiff Ramchandra an agreement to the following 

6tt6Cu • ““ 

“In the inam village of Mangle I hold a fourth share. * * * You 

your sons and grandsons are to manage my share of tho village, and 

collect the rents, generation after generation. You should take Es. 42 

annually out of the rents collected, and do the business of the village as my 

deputy hereditarily. I will not have the work done by any other person. 

If i get my work done by others, I will, without making any reduction in 

your pay, permanently continue to give you, generation after generation. 

the sum of money, now fixod in writing, from out of tho whole amount of 
my share. 

.u ^ February, 1879, the plaintiff brought a suit against 

the defendant, in the Court of the Subordinate Judge of Ashta, for specific 

per ormanco of his contract, and demanded two years’ arrears of salary. 

ihe defendant admitted the execution of the document, but pleaded 

Chat the agreement was unilateral, and without consideration, and that, in 

tact, the plaintiff had done no work for him. Both the Courts below 

oun in ayour of the plaintiff, and gave him a decree for the full amount 
claimed with costs. 

The defendant applied to the High Court. 


• Extraordinary Application No. 70 of 1880. 
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Ghanasham Nilkanth Nadkarni, for the applicant. — -The agreement is 
against public policy. It binds the defendant to pay Rs. 42 to the plaint- 
iff for all time. There was no consideration moving from the plaintiff. 
The plainciff has not rendered any service to the defendant, who has in 
consequence revoked the authority given by him, and has had to employ 
another man to do the work. 

Ganesh Bamchandra Kirloskar, for the opponent. — We allege con- 
sideration of Rs. 500 for the agreement passed to us ; but our undertaking 
to collect rents for the plaintiff, is a sufficient consideration. The 
plaintiff’s salary was to be taken by himself from the collections, and he 
thus acquired an interest in the agency which cannot be defeated by the 
delendant. The plaintiff certainly worked for the defendant for six 
months, if not more, and [255] was prevented from working further by 
the defendant. The defendant has agreed, for a valid and sufficient con- 
sideration, to employ the plaintiff, and no one else, and if he breaks this 
stipulation and employs another, ho is to pay the salary all the same. 
The plaint itself alleges a pecuniary consideration for the defendant’s 
promise. 
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JUDGMENT. 

The judgment was delivered by 

Melvill, J. — The instrument on which this suit was brought, is of the 
nature of a letter of attorney, whereby the plaintiff and his descendants 
were constituted the hereditary agents of the defendant for the manage- 
ment of his share in an inam village. As the present dispute has arisen 
between the original parties to the instrument, it is unnecessary for us 
to consider what would be the effect of such an appointment after the 
death of either party. As between the parties, the appointment was valid 
and binding, whether or not any valuable consideration passed; for the 
mere acceptance of the office by the plaintiff was a sufficient consideration 
for the appointment. 

The parties seem to be agreed that the authority has been revoked. 
This is not indeed so stated in the plaint, bud it is alleged in the defendant’s 
written statement, and is admitted in the plaintiff’s examination. The 
parties appear to differ as to the date of the revocation. Their state- 
ments are not very clear and precise, but the plaintiff apparently alleges that 
the revocation took place after he had been performing the duties of the 
office for six months, while the defendant declares that he revoked the 
authority before the plaintiff entered on the duties of the office, and that, 
consequently, the plaintiff never performed any service at all. 

We do not understand that the plaintiff disputes the defendant’s 
power to revoke the authority; nor, if he did so, could his contention be 
maintained. The instrument itself contains a provision that the defendant 
shall continue to pay the plaintiff's salary, even if he gets the work done 
by any other person; and this implies that the defendant has a right, con- 
ditional on the payment of a penalty, to employ another agent. And, in- 
dependently of the terms of the instrument, the defendant would have a 
right, under the general provisions of the law (Indian Contract Act, IX of 
[256] 1872, s. 203) to revoke the authority given to the plaintiff, whether 
or not the agency had been created for a valuable consideration. The 
mere arrangement that the plaintiff’s salary should be paid out of the 
rents, cannot be regarded as giving to the plaintiff an interest in the pro- 
perty which formed the subject-matter of the agency ; and the Legislature 
has not adopted to its full extent the dictum of Lord Eldon in Bromley 
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V. Holland (1) that, where a power of attorney was granted upon a valuable 
consideration, the Court (of Chancery) would not permit it to be revoked. 

The remedy for the improper revocation of an agency lies, under 
ordinary circumstances, in an action for damages for breach of contract. 
By s. 205 of the Contract Act, the principal is bound to make compensa- 
tion to the agent, whenever there is an express or implied contract that the 
agency shall be continued for any period of time. This would probably 
always be the case when a valuable consideration had been given by the 
agent. An action for damages might probably have been maintained in the 
present case, whether a valuable consideration was given by the plaintiff 
or not. In such an action the plaintiff would have been bound to claim a 
lump sum as compensation, and it would not be competent to him to 
break up his damages into annual instalments, and to bring periodical 
actions for their recovery. As, however, the present action does not 
purport to be one for damages on account of the revocation of the agency, 
it is not necessary for us further to consider this question. 

We must deal with this claim as it is pub forward by the plaintiff 
himself in his plaint, and in his answers on examinations. In his plaint 
he claims his salary for two years on account of service rendered. In his 
examination, however, he states that he worked for six months only, and 
that then the defendant refused to allow him lo perform any more service. 
He is undoubtedly entitled to recover his salary as for work and services 
done for the period during which such services were rendered, but on his 


own showing such period did not exceed six months. Whether it amount- 
ed to six months, is a matter which will have to be considered ; but, at 
any rate, for at least eighteen [267] months cut of the two years to 
which the claim relates, the plaintiff must show some other foundation 
for his claim than chat of work and services rendered. 

As it is not contended, and could not be contended, thflt the agency 
still subsists, and as the suit is not for damages, but for specific perform- 
ance of the terms of the contract which relate to the payment of the 
plaintiff’s remuneration, the only foundation for the plaintiff's claim for 
payment after his services ceased must be the clause of the agreement to 
which reference has already been made, and which is as follows : "If I get 
my work done by others, I will, without making any reduction in your 
pay, permanently continue to give you, generatio:. after generation, the 
sum of money now fixed in writing from out of the whole amount of my 
share. This is the clause on which the Courts below have proceeded in 
awarding the full amount claimed, without thinking it necessary to inquire 
whether the plaintiff had rendered service or not. Bub it cannot be 
doubted that such an agreement to pay a perpetual annuity, whe- 
ther any services were rendered by the annuitant or not, would be 
nudtm pactum^ unless there were a valuable consideration for the 
promise. The plaintiff himself seems to have felt this, for he alleges in 
his plaint that he paid Rs. 500 bo the defendant in consideration of the 
execution of the Ex. No. 20. This allegation has not been inquired 
into by either of the Courts below; but we find it impossible to determine 
the rights of the parties unless the truth of the allegation be ascertained. 

If the allegation were established, the plaintiff would be entitled to 
recover his remuneration, whether he performed service or not ; and it 
would nob then be necessary bo determine the length of time for which 
service was rendered. But. if he fails to prove the payment of the Rs. 500, 



(1) 7 Ves. 28. 
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it will then have bo he ascertained whether the plaintiff worked for the 
defendant for six months as he alleges, or for any shorter period, or nob 
at all. The evidence offered by the defendant to prove that the plamtitt 
performed no service at all, waa refused by the Courts below; but, m 
the eventuality which we have supposed, it will become necessary to take it. 

[2S8] We must, therefore, require the District Court, after taking, or 
causing to be taken, the evidence produced by the parties, to find on the 

following issue . , , _ 

Has the plaintiff proved that he paid Rs. 500 to the defendant m con- 
sideration of' the execution by the defendant of the instrument 

No. 20) ? . . .1 • 4 .U 

If the above issue be found in the negative, bub nob otherwise, the 

District Court should find, after taking, or causing to be taken, the evid- 
ence on the point which was rejected, on the following issue . 

For what period did the plaintiff actually perform work and services 

as the defendant’s agent under the Ex. No. 20? . t j u i;i 

It is, perhaps, scarcely necessary bo say that the District 
reauire very strong and convincing evidence of the payment of the Rs. 5UU 
as consideration for the creation of the agency. The Ex. No. 20 contains 
no indication of the payment of any consideration ; and. as the instrument 
has been drawn up with rather more than ordinary care and formality, 
it is certainly remarkable that no mention should have been made of sucn 
an important circumstance, and that there should be no provision 
for the payment of the sum advanced in the event of the agency being 

revoked. 
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Shivram Hari (Original Plaintiff). Applicant v. AR.TUN AND ^ 
TWO OTHERS, SONS OP Mana (Original Defendants), Respondents. 

[3rd February, 1881.] 

Vakil and client— Inam chitU—Vdkalatnama— Act I of 1846, s. n~Nv4uin pactum. 

Where the acceptance of a vakalatnama by a pleader and the execution of an 

inawchif7ii (agreement) by his client, intended as remuneration for the profes- 
sional services of the pleader, were coutemporaneous, and the vakalatnama was 
not filed by the pleader until after the execution of the inam chithi. 

Held that the acceptance of the vakalatnama and the execution of the mam 
chithi constituted one transaction, and that the agreement was not illegal under 
Act I of 1846, 8. 7- 

Rantchandra Chiniaman v. Kalu Raja (1) distinguished. 

[R., 8 B. 413 ; 61 P.R. 1907 = 33 P.ti.R. 1907 = 45 P.W.R. 1907 (F.B.).] 

[259] This was an application under the extraordinary jurisdiction 
of the High Court against the decision of B. Oordeaux, Judge of the 
District Court of Khandesh, affirming the decree of D. A. Dalvi, Second 

Class Subordinate Judge of Brandol. 

The plaintiff Shivram Hari brought suit against Arjun and his 

two brothers for Rs. 50. due on an agreement (inam chithi) executed to 

• Extraordinary Application, No, 88 of 1880. 
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{ °° ‘‘J® 12th August, 1879. The inam chithi stated 

had® citfn ‘w® J “<18®’® Court at Brandol ;^hat they 

_ had given the plaintiff a vakalatnama (or conducting their defence ; that 

' Rs. 50 as if the plaintiff’s claim 

17 ■ “It The Marwari’s claim against Z 

defendants in that suit was rejected. The plaintiff, therefore, sued to 
recover fcbe amount of the inam chithi. 

1 ! . The defendants admitted the execution of the inam chithi and their 

liability to pay the plaintiff’s claim. 

rhitll'T “^‘® Ju^g®- however, dismissed tbe suit, holding the inam 

V iaii iJayrclr” ^ °° Bamchandra Ghintaman 

TT« appeal, the District Judge upheld the decision of the first Court 
He observed : 'The only question is whether the Subordinate .Judge has 

case d ®f the High Court to the present 

cUn,i t The vakalatnama and the inam 

chithi were executed on the same day (12th August, 1879). but the 

latter expr^sly recites that the former was executed first. Consequently 

the plaintiff was bound by the terms of the vakalatnama, and there wJs 

no iresh consideration from the plaintiff under tbe inam chithi. The case 

18 similar to the case of Rao Saheb V. N. Maiullik v. Kamaljabai (2) T aH 

respects except the interval elapsing between the two documents After 

Manekshah Jehangirshah, on behalf of the plaintiff, applied for a rule 
nisi As the defendants admitted the plaintiff’s claim, the Subordinate 
Judge ought to have made a decree inplaintiff’s favour for tbe amount claim- 
g, as laid down in s. 102 of the Civil Procedure Code (Act X of 1877) The 
Subordinate Judge was wrong in raising of his own accord an issue which 
was not called for by tne defendants. The lower Courts were wrong in 
holding that there was no consideration for the inam chithi The 
execution of the vakalatnama by the defendants and the acceptance of it 
by the plaintiff were parts of the same transaction, and the agreement 
was a consideration for the acceptance of the vakalatnama The lower 

Cour s have misappHed to the facts of this case the ruling of the S 

Court in Bamchandra Ghintaman v. Kalu Baju (1). That case does not 

Zlatoam^Their^^^^ the acceptance of 

an7the c/iit bears the same date as the vakalatnama, 

the narSf IMS f Bubsequently to the execution of 

such private irnriml ® settle bv 

former for ^ ®®®“®n<i ‘be amount of remuneration to be paid bv the 

former for the professional services of the latter, under Act I of 1846 s 7 
nm. 1^’ D’ Melvill. JJ.) granteF^ rule 

A- High Court (Westropp, 0. J., and F D Melvill I ) 

siLd t: 


(1) 2 B. 362, 


(2) 10 B. H. 0. R. 26. 
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No. 624 of 1879 after 10 o'clock on the 12th August, 1879 ; that the iTiain 
chithi, which bears the same date as the vakalatnama^ was executed some 
hours before the filing of the latter in the said suit ; that the Marwari 
plaintiff in that suit sued for Rs. 310, and his suit was rejected as against 
the defendants ; that their costs, which amounted to Rs. 15-14-10, were 
not awarded to them ; that their defence was actually conducted by the 
plaintiff, though another pleader was also retained in the case. 

[261] The High Court (Westropp, C.J., and Birdwood, J.) in 
making the rule absolute on the 8th February, 1881, gave the following 
judgment : — 


1881 

PEB. 3. 

Appel- 

late 

Civil. 

3 B. 258. 


JUDGMENT. ' 

Westropp, O.J. — This case differs materially from that of Ram- 
chandra Chintaman v. Kalu Raju (l), inasmuch as the acceptance of the 
vakalatnama by the pleader (the plaintiff in this case) and the execution 
of the agreement sued upon, were contemporaneous, and the vakalatnama 
was not filed by the pleader until after the execution of the agreement. 
The agreement, it is true, is called an inam ehithi, but it was evidently 
given as the sole intended remuneration for the professional services 
of the pleader ; and, looking at Act I of 1846, s. 7. we cannot say 
that sucb an agreement is illegal. The words “ we have given you "a 
vakilpatra ” in tha'past tense occur in it, but the report of the Subordinate 
Judge and the evidence taken by him lead us to the conclusion already ex- 
pressed that the acceptance of the vakilpatra (or vakalatnama) and the 
execution of the inam chithi^QXQ simultaneous, and constituted one trans- 
action. Although we cannot designate the remuneration as extortionate, 
yet we regard it as high, when the amount sued for in the case in which 
the plaintiff was to act as pleader for the defendants was only Rs. 310, 
and we feel no disposition to encourage agreements which give to pleaders 
a personal interest in the litigation of their clients. We must set aside 
the decrees of the Courts below, and direct a new trial. But we give no 
costa to the plaintiff either of his original suit or of the appeal, or in this 
Court. 

Decree set af^ide. 


5 B. 262. 

[262] APPELLATE CRIMINAL. 

Before Mr. Justice M. MelvilL and Mr. Justice Nanabhai Raridas. 

Empress v. Husen.* [15bh February, 1881.] 

Lrinaiic — Imbecile — Inability to understand proceedings — The Code of Criminal Proce- 
dure {X of 1872), ss. 186 and 423. 

The provisions of s. 186 of the Code of Criminal Procedure do not apply to a 
person who is of unsound mind ; they apply to persons who are unable to 
understaud the proceedings from deafness, or dumbness, or ignorance of the 
language of the country, or other similar cause. But where the inability to 
understand the proceedings is due to unsoundoess of mind, the procedure 
provided in chap. XXXI of the Code must be followed. 

Where a Magistrate found that an accused person convicted of theft was an 
imbecile, and consequently unable to understand the proceedings, but that he 
was not of unsound mind, the High Court held that this distinction was 


* Criminal Reference No. 2 of 1881. 

(1) 2 B. 362. 
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without a diffarence, and, under s. 297 of the Code, annulled the conviction, and. 
declaring the accused to be of unsound mind, directed that ho should be released 
on sufficient security being given that he would be properly taken care of, and 
prevented from doing injury to himself or any other person, and for his 
appearance when required ; and that, in default of such security being given, 
the case should be reported to Government. 

Criminal. [R-* V B. 15 (is) ; Rat. Unr. Cr. Cas. 696 (697) ; U.B.R. (1892—1896) 38 (Gr.).] 

5 B. 262. This was a referenca, under s. 186 of the Code of Criminal 

Procednre (Act X of 1872), by J. R. Middleton, Magistrate of cho District 
of Dharwar. 

The accused was tried and convicted of theft by the Magistrate (Third 
Glass), Dharwar District, and sent to Mr. Wiltshire, Divisional Magis- 
trate, under s. 46 of the Code of Criminal Procedure, for a more severe 
punishment than the trying Magistrate was competent to award. The 
strange demeanour of the accused induced Mr. Wiltshire to subject him 
to the examiuation of the Civil Surgeon. Dr. Bell, who deposed Ac- 
cused is an imbecile, and I consider him incapable of making his defence. 
I do not think that he will ever be better than he is, and I think that he 
has been in the same condition for years. He is so imbecile, that I con- 
sider him incapable of knowing the nature of an act : theft, or that 

he is doing what is either wrong, or contrary to law, when committing 
theft." Upon this evidence the Divisional Magistrate found that the 
accused could not be made to under- [263] stand the proceedings ; but, 
acting under s. 186 of the Code, proceeded with the trial, and convicted the 
accused. 

This finding was not considered sufiSciently explicit by the High 
Court, and the Divisional Magistrate was, therefore, again directed to find 
specifically whether the accused was of unsound mind. The Divisional 
Magistrate accordingly found "that the accused is an imbecile, and, conse- 
quently, unable to understand the proceedings, but that he is not of 
unsound mind." 

At the bearing by the High Court there was no appearance either for 
the accused or the Crown. 


1881 
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LATE 


JUDGMENT. 

4 

Per Curiam . — It is impossible to understand the Magistrate's finding 
that the accused is an imbecile, and, consequently, unable to understand 
the proceedings, but that he is not of unsound mind. This is a distinction 
without a difference. 

Section 186 of the Code of Criminal Procedure (X of 1872) is intended 
to provide for cases in which the accused person is deaf and dumb, or. 
from ignorance of the language of the country and the want of an 
interpreter, is unable to understand, or make himself understood. In such 
cases the High Court would probably order the prisoner to be detained 
during Her Majesty’s pleasure. That was the course adopted 
by the Queen’s Bench Division in The Qtiee?i v. Berry (1) in which the 
prisioner was deaf and dumb, and, consequently, unable to understand the 
proceedings. 

But in the present case it is quite clear that if the prisoner was 
unable to understand the proceedings, it was from unsoundnoss of mind 
properly so called, and from no other cause. The Magistrate should, 
therefore, have found before trial that the prisoner was of unsound mind, 


(1) L.R. 1 Q.B.D. 447. 
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and should have stayed further proceedings in the case. 

Criminal Procedure, s. 423). 

Under the provisions of s. 297 of the Code, this Court now quashes 
the conviction, and declares that the accused, Husen valad Bade Miya, is 
of unsound mind and incapable of making his defence ; and the Court 
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FEB. 15. 


Appel- 


late 

directs that the said Husen be released on sufficient security being given CRIMINAL 

that he shall be properly taken [264] care of, and shall be prevented from 

doing injury to himself or to any other person, and for bis appearance * ^ • 

when required ; and that, in default of such security being given, the 
case shall be reported by the Magistrate for the orders of Government. 

Order accordingly. 


5 B. 261 = 5 Ind. Jar. 599. 

APPELLATE CIVIL. 

Before Mr. Justice Melvill and Mr, Justice Nanabhai Haridas. 


Bhagirthibai (Original Plaintiff No. 1), Appellant v. Baya 
(Original Plaintiff No. 2) AND OTHERS, Respondents.^ 

[1st March, 1881.] 

Hindu law — Inheritance — Bight of sisters to succeed — Sisters endowed and unendowed^ 
equal right of —Appeal against a co-plaintiff — Practice — Procedure. 

Hindu sisters when they succeed take equally. An unendowed sister has no 
prior right of succession over an endowed sister, such as an unendowed daughter 
has over an endowed daughter. 

By consent of parties the High Court allowed an appeal by one plaintiff 
against another plaintiff, and adjudicated upon their rights. 

[R., 15 B. 145 (U7) ; 15 B. 203 (209) ; 16 B. 119 (122) ; 21 B. 739 (744).] 

This was a second appeal against the decision of J. L. Johnson, Acting 
Assistant Judge of E-abnagiri, modifying the decree of M. N. Nanavati, 
Subordinate Judge of Malvan. 

The suit was originally brought by Bhagirthibai against Jandhuri and 
Nardhuri to eject them from a field, they having refused to pay her rent. 
She alleged in her plaint that the field belonged to her father, from whom 
her brother inherited it, and on his death his widow, Rukhmin, became 
the proprietor. Rukhmin died in November, 1871, and she, the plaintiff, 
claimed to be her heir. 

Jandhuri and Nardhuri answered that the last proprietor Rukhmin 
mortgaged the field to one Yesu, and bequeathed all her property to her 
brother Sitaram, who was, coqsequenbly, the owner of the field, and that 
they were Sitaram’s tenants. 

The Subordinate Judge of Malvan, in whose Court the plaint was 
filed, added Yesu and Sitaram as defendants, and it appearing that 
Bhagirthibai had two sisters, Baya and Chevle, they were added as 
plaintiffs without any objection from Bhagirthibai. [265] Baya, how- 
ever, did not appear in the Court of the Subordinate Judge ; and 
Chevle, though she appeared, expressed a desire to give up her claim 
in favour of Bhagirthibai. The newly-added defendant answered that, 
under Pvukhmin’s will, the defendant Sitaram was the proprietor of 
the field, and nob any of the plaintiffs. The Subordinate Judge made a 
decree, directing all the d.efendants to give up the field to the plaintiffs. 


* Second Appeal No. 367 of 1883. 
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Against this decision two appeals were made to the District Court 
of Ratnagiri. The plaintiff Bhagirthibai appealed as against her two 
sisters, the newly-added plaintiffs; and the newly-added defendants, Yesu 
and Sifcaram, appealed as against all the plaintiffs. The original defend- 
ants. the tenants in possession, did not appear. In disposing of the 
appeal the Acting Assistant Judge raised an additional issue, viz., whether 
Baya (plaintiff No. 2) is poor, and Bhagirthibai (plaintiff No. 1) possessed 
of property, and, if so, whether by Hindu law plaintiff No. 2 has the right 
to inherit, and not plaintiff No. 1 ?” He disposed of that issue with the 
following remarks : — 

“ Baya is poor and Bhagirthi is possessed of property, and, by Hindu 
law, Baya, as being unendowed, has a prior right of inheritance as 
compared with Bhagirthi, who is endowed. In the case of Bakxtbai v. 
Munchha Bai (1) the suit was remanded for evidence on the following 
issue — ‘whether the pecuniary circumstances of the widows B and M are 
so far different as to give B a prior right of inheritance, under Hindu law, 
as compared with M, on the ground that she is an unendowed daughter.' 
The same criterion of comparative poverty was adopted as a rule \viPoli 
V. Narotam (2). A nirdhan (unendowed) daughter has preference over a 
sadkan (dowered) daughter.’ By Bhagirthibai’s own admission she is 
rich, and Baya is poor.” 

The Assistant Judge accordingly modified the order of the Subor- 
dinate Judge, and decreed the Baya (plaintiff No, 2) should recover from 
the defendants possession of the field. 

Bhagirthibai (plaintiff No. 1) alone appealel to the High Court, 
making the original and subsequently added parties respondents. 

[266] Gkansham Nilkanth Nadkarai, for the appellant. — ^This is an 
appeal by one plaintiff against another, and is irregular ; but to prevent- 
litigation the appellant and respondeat have agreed to submit their differ- 
ence for adjudication by the High Court. The question is whether an 
unendowed sister has a prior right of inheritance over her endowed sister. 
There is no text of the Hindu law which gives such a preference, and no 
decision by any of the High Courts to that effect. The cases cited by 
the Assistant Judge refer to the daughter whose position is different from 
that of the sister : Stokes’ Hindu Law Books, p. 89. 

Jushvan Q,ndi Vasuder Athlye, for the respondent Baya. — There is no 
exoress text to help the solution of the question, which should be deter- 
mined by analogy. The case of daughter is analogous to that of sisters. 
The preference given to an unendowed sister is based upon a text of 
Gautama, which says : A woman’s property goes to her daughter’s, 
unmarried or unprovided ” (3). This text should also be resorted to in 
deciding the case of sisters. The analogy of male heirs, such as brothers, 
would be improper, for their succession stands on a different footing from 
the succession of female heirs (4). The daughters as well as the sisters 
are born in the family of the propositus, and the nature of their estate is 
to a certain extent held to be analogous in Vinayak v. Lakshmibai (5). 

Ghanasham in reply. — The sister’s right to succeed is based upon a 
specific text (6). The Mayukha, which provides for the case of competition 
among daughters by a soocific rule, is silent in regard to sisters. Hence 

iil F 5- (2) 6 B.H.O.R, A.C.J. 183. 

(3) Gautama 28, 22 : Stokes’ Hindu Law Bookv^* ppi 88^ 384, 440. 

(4) Mayae’s Hindu L^w. 441-2-3, (6) 1 B.H.C.R, 117. 

\6) Stokes' Hindu Law Rooks, p. 89, para. 19. 
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iu must be taken that, according to Nilkantha, the sisters take equally, 
irrespective of considerations of wealth or marriage. 

JUDGMENT. 

The judgment of the Court was delivered by 

Melvill, J. — The Acting Assistant Judge ought not to have allowed 
one plaintiff to appeal against another, and ought to have declined to 
decide the rights of different plaintiffs mter se, Baya [267] had been 
joined as co-plaintiff with Bhagirthibai without any objection on the part 
of either ; and, if successful, they were entitled to a joint decree, which 
would leave it open to them to adjust their respective claims subse- 
quently. 

The claim of the third sister, Chevle, was disallowed by the Acting 
Assistant Judge, and she has not appealed to this Court. It appears, 
moreover, that in the Court of first instance she expressed her readiness 
to resign any right which she might have in favour of Bhagirbhi. The 
regular course for this Court to take would, therefore, be to reverse the 
Acting Assistant Judge’s decree, to strike out Chevle’s name from the 
Subordinate Judge’s decree, but in other respects to conBrm that decree. 
But the only parties before us are Bhagirthi and Baya, and the pleaders 
of both express a desire that we should determine the question between 
them, and decide, once for all, whether one only of the sisters, or both, 
are entitled to inherit the estate of their deceased brother. To prevent 
further litigation, we are willing to comply with this request. 

The Acting Assistant Judge has held that Baya is poor, and Bhagirthi 
is possessed of property, and that, by Hindu law.Baya as being unendowed, 
has a prior right of inheritance as compared with Bhagirthi, who is 
endowed. 

The rule of Hindu law, on which the Acting Assistant Judge’s 

decision is based, is expressly applicable to daughters only, and no 

authority has been shown to us for making it applicable to sisters also 

It depends upon a text of Gautama, quoted as authoritative both in the 

Mitakshara and the Mayukha. The rule as relating to daughters, is very 

clearly stated in both these commentaries ; but no hint is given that it 

is to be applied to cases of inheritance by females other than daughters. 

It is true that the Mitakshara does not, in terms, refer bo the question of 

inheritance by sisters ; but the Mayukha deals with the subject in express 

terms, and within a very few paragraphs from that portion of the same 

chapter in which the inheritance by daughter is discussed, and the 

text of Gautama quoted and applied. It is not to bo imagined that 

Nilkantha would not have expressly stated his opinion, if that 

opinion had been that the rule of [268] comparative wealth and poverty, 

which he had just been discussing, was applicable to sisters as well as to 
daughters. 

It was suggested to us that, in the absence of authority, we should 
hold that sisters should be treated as daughters by analogy, and some obser- 
^tions by the Supreme Court in Vinayak Lakshmibai (1), abp. 124 of 
Vol. 1, Bombay H.G. Reports, were relied upon as supporting the suggestion. 

we cannot see that the grounds, on which the succession of sisters 
depends, are such as would justify us in holding that a special rule regu- 
lating the inheritance of daughters ought, by analogy, to be applied to 
sisters. It would rather appear that analogies, if any, are to be sought in 
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the rules applicable to brothers, or to gotraja sapindas, according as the 
Mitaksharaor the Mayukha is taken to be the principal authority govern- 
ing the case. We reverse the decree of the Acting Assistant Judge, and 
decree that Bhagirthi and Baya do recover the property in dispute, and 
hold the same as coparceners, until partition be effected between them. 
The original defendants to pay the costs of Bhagirthi and Baya in the 
Court of first instance and in appeal No. 74 of 1879. Bhagirthi and Baya 
to bear their own coats in cross appeal No. 81 of 1879 and in this second 

appeal. 

Decree reversed. 


5 B. 268. 

ORIGINAL CIVIL. 

Before Mr. Jitstice West, 

Meebai, wife of Ratanji Jivanji, and the said Ratanji 

JiVANJI iPLaintiffs) v. Perozbai. widow OP BURJORJI 
MerWAN.ti (Defeyidaiit) , * [21st, 25tb, 29th and 
31st January, and 8th February, 1881.] 

Gift— Necessity of endorsement of Government 7wtes in order to cojnplete gi/t—Do7U>r 
constituting himself trustee for donee— Enforcement of trust by representative of 
donee— Trust^Trusiee, liability of— Gift to sole and separate tise among Parsis. 

The plaintiffs Merbai and Ratanji were Parsis, and were married in the year 
1851. The defendant was the widow of Burjorji Merwanji, who was the father 
of the plaintiff Ratanji. The plaintiffs sued to recover from the defendant 
[2693 certain Government promissory notes which they alleged had been pre- 
sented by Burjorji to Merbai at her marriage for her sole and separate use. 
They alleged that the said notes, then of the nominal value of Rs. 1,600 were 
endorsed in the name of the said Burjorji, and had been deposited by him 
for safe custody with Merbai’s grandfather Jehangir ; that the said Burjorji 
during his life used from time to time to receive the said notes from Jehangir, 
and draw the interest thereon for Merbai; that Burjorji died in 1864, and that 
after his death the defendant, who was his widow and executrix, used to draw 
interest for Merbai ; that in 1869 she obtained possession of the said notes, and 
had over since continued in possession thereof, informing the plaintiffs that she 
was duly keeping them and colleoting the interest for Merbai; that the plain- 
tiffs had been living with the defendant until shortly before the present suit, 
and having then separated from her, bad called upon her to hand over the notes 
and the accumulated interest, which she refused to do. The defendant denied 
that her husband Burjorji had over presented Merbai with Government notes 
for her separate use. She alleged that the notes, wbioh had been deposited by 
Burjorji with Johangir, were her own separate property, and not Merbai’sj 
that she and her husband bad dealt from time to time with them, and that no 
interest was ever paid to the plaintiffs, or either of them, or for their benefit. She 
further stated that some of the notes which had been deposited with Jehangir 
had been disposed of by Burjorji in his lifetime with her consent ; that ip 1869 
she obtained the remaining notes from Jehangir, and sold them, and applied the 
proceeds to her own benefit. At tbo hearing it was proved that, on the occasion of the 
plaintiffs' marriage, presents wore made to Merbai both by her own family and 
by that of the bridegroom, Ratanji. Two accounts wore then opened in the 
books of the firm of J, N, & Co., of which Morbai’s grandfather Jehangir was a 
partner, one of which showed her acquisitions from her own family and the other 
her acquisitions from the family of her husband. The latter account contained 
an entry (under date August, 1864), to the effect that Burjorji, the father-in-law 
of Merbai, had bought two Government notes for Rs. 1,500 in Herbai's name, 
and had obtained the interest on them, which was duly credited to her* Other 
documents wore produced, proved to bo in the handwriting ofBurjorji and Jehangir, 
in which the said Government notes were alluded to as the property of Merbai, 
and as having been purchased with her moneys. In 1864 Burjorji died without 
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having endorsed the notes over to Herbal, or to any one in her behalf, and ey 
remained in bis name in the hands of Jehangir until 1869, when the defen ant 
got possession of them. 

HeZd that the notes not having been endorsed to Merbai, there was no valid 
gift of them to her by Burjorji. If Burjoiji intended to bestow the notes as a 
gift only, without any intention that his purpose should be ejected otherwise 
than by a substitution of ownership, bis purpose remained unfulfilled, and the 
Court could not fulfil it for him. 

Without endorsement, or something equivalent, a gift of Government stock 
cannot be completed. Where a particular form of transfer is prescribed by law, 
a transfer in another form is as inefficacious infer vivos as in a will. 

Held, also, that Burjorji was liable to answer lor the notes as a trustee, and 
after Burjorji the defendant as his ezeoutrix and representative. In the 

[270] documents put in evidence Burjorji alluded to the notes as Merbai^s pro- 
perty. His placing them, as be did, with Merbai’s grandfather, was itself an 
acknowledgment, according to the practice of the class to which he belonged, 
that the benefit was to be hers and her children's. He thus sufficiently 
admitted an obligation as trustee. The legal cwnership was his, but he bad 
acknowledged with sufficient clearness an obligation to hold and use the owner- 
ship for the benefit of another. Such a purpose clearly manifested constitutes 
a trust, and burdened with a trust the property passed from Burjorji to the 
defendant as his representative, and could be enforced against her. 

held, further, that having regard to the general practice among Parsis, the 
conduct of Burjorji in relation to the notes showed that it was bis intention 
that the property should be enjoyed in sole and separate use by Merbai and her 
children. 

Among Parsis a gift may be made to the separate use of a married woman, or 
of a woman about to be married. 

[R., 10 Bom. L.R. 1209.] 

The plaintiffs in this suit prayed that the defendant should be 
ordered to endorse and deliver to the plaintiff Merbai certain Government 
promissory notes of the nominal value of Es. 2,200 belonging to the 
plaintiff Merbai, and that, in default thereof} the defendant should be 
ordered to pay to the said Merbai the sum of Es. 2,200 and interest 
thereon, and that the defendant should be ordered to pay to the said 
Merbai the sum of Es. 300, the proceeds of the sale of a pearl nose-ring 
of the said Merbai, being part of a trust fund belonging to the plaintiff 
Merbai, and held by the defendant, and all interest thereon. 

The plaint stated that the first and second plaintiffs intermarried in 
or about the year 1851, the plaintiff Merbai being then a child, and that 
on the occasion of the marriage the plaintiff Merbai was presented for her 
separate use by Burjorji Merwanji Mowji, the husband of the defendant 
Perozbai, with 'Government promissory notes of the nominal value of 
Bs. 1,500 ; and that the said notes, which were endorsed in the name 
of the said Burjorji Merwanji Mowji, were deposited for safe custody 
with the plaintiff Merbai’s grandfather Jehangir Framji Jussawalla until 
the year 1869. The said Burjorji Merwanji during his life used from 
time to time to receive the said notes from Jehangir Framji Jussawalla, 
and draw the interest thereon for the plaintiff Merbai. With the interest 
of the said notes, other notes had been purchased, and at the time of 
Burjorji’s death, which took place in 1864, the plaintiff Merbai’s pro- 
missory notes were of the nominal value of Es. 2,200. 

[271] After Burjorji’s death the defendant, his widow and executrix, 
used to receive the notes from Jehangir Framji Jussawalla, and draw 
interest for the plaintiff. 

In December, 1869, the defendant Perozbai obtained possession of the 
said notes, and ever since had continued in possession thereof, informing 
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1881 the plaintiffs that she was duly keeping the same and collecting the into- 
FEB. 8. rest for the plaintiff Merbai. 

Both the plaintiffs had been living with the defendant until shortly 

Original before the present suit, they then separated from the defendant, and 
Civil, called upon her to band over the notes and accumulated interest. The 

defendant refused to do so, and denied that she ever held the said notes 

5 B. 268. trustee for the plaintiff Merbai. 

The plaint also stated that in the year 1872 the plaintiff Merbai 
delivered to defendant a pearl nose-ring, that the same inight be sold and 
the proceeds held by the defendant in trust for the plaintiff Merbai ; that 
the said nose-ring realized Rs. 300. of which the defendant was in 

possession as trustee for the plaintiff Merbai. 

In her written statement the defendant denied that her husband 
Burjorji had ever presented the plaintiff Merbai with Government promis- 
sory notes for her separate use. She alleged that, on various occasions 
subsequent to the marriage of the plaintiffs, Burjorji Merwanji Mowji. with 
the defendant’s consent, deposited Government promissory notes, amount- 
ing altogeter to the nominal value of Rs. 3,500, with Jehangir Framji 
Jussawalla for safe custody ; that the said notes were endorsed in Burjorji’s 
name, but were the separate property of the defendant ; that the said 
notes were not deposited for the benefit of the plaintiff Merbai, and that 
the defendant and her husband dealt from time to time with them, and 
the interest thereon was never paid to the plaintiffs, or either of them, or 

for their benefit. 

The defendant further stated that some of the notes deposited as 
aforesaid had been disposed of by Burjorji in his lifetime with her consent ; 
that in December, 1869, she applied for and obtained the remainder of the 
notes; which remained with Jehangir Framji Jussawalla, and sold the same 
and applied the proceeds for her own benefit. She denied that the 
plaintiff Merbai had ever delivered a pearl nose-ring to her, or that she bad 
ever sold the same [272] as alleged ; she further denied that the plaintiff 
had ever lived with her, and she alleged that the present suit was the 

result of a family Quarrel. 

The Hon. J. Uarrioil (Advocate-General) and Farran, for the 
plaintiffs. 

Latham and Inverarity, for the defendant. 

The following cases were cited : — James v. Bydder (1) ; Thotpe v. 
Owen (2) : Arthur v. Clarkson (3) ; Gee v. Liddell (J) : Richardsoii v. 
Richardson (5) ; Dunkley v. Dunkley (6) : Scott v. Spashett (7) ; Francis 
v. iirookiny (8) ; In re Cordicell (9). 

JUDGMENT. 


February 8. West, J. — The present case is one which has arisen 
out of a bitter family quarrel, and it has been frankly and properly admitt- 
ed on both sides that but a qualified reliance can bo placed on the oral 
testimony. Under such circumstances the recognized criterion by which 
to try oonllictiog statements is to compare them with those facts which are 
established lieyond reasonal?Ie question. Of such facts there are several 
in the present case, by the aid of which the relations of the parties to 
each other with respect to the property in dispute are so strongly indi- 
cated that a forcible presumption aiMses in favour of the story that agrees 


(2) 5 Bea. 224. 
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(8) 19 Bea. 347. 
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with them, and against that with which they can be reconciled only by 
supposing matters to have proceeded in a manner very different from the 
ordinary course of human affairs. 

When the plaintiff Merbai was married to Eatanji about the 5th 
December, 1851, a number of presents were made to her of jewels and 
apparel, both by her own family and by that of the bridegroom. Eatanji’s 
father, Burjorji, was married to the daughter of a wealthy contractor 
Jivanji, and Eatanji himself seems to have been adopted by Jivanji and 
his wife Herabai. They were his grandparents through their daughter 
Perozbai, the present defendant. In is not proved by disinterested 
evidence that money was presented exactly at the time of the marriage to 
[273] anything like the amount of the Government loan notes now in 
question : the two accounts opened in Merbai’s name at that time contain 
no entry of any such sum placed to her credit. These accounts were 
opened in the books of Jehangir Nusserwanji and Co., of which firm the 
grandfather of Merbai, Jehangir, was then a partner. One of them, called 
the “ Maira ” account, was intended to represent her acquisitions from 
her own family of birth ; the other, called the *' Sasra ” account, her ac- 
quisitions from the family of her husband. The latter, as the clerk Cur- 
setji deposes, is opened by a transfer from the Maira account. The other 
entries in it are few and of no great amount, but on the l9th of August, 
1854, ^Merbai is credited with Es. 181^*54 (Ex. E), and the entry 
says: “Your father-in-law bought two Government notes for Es. 1,500 in 
your name. He sent the interest on them by Bhai Cavasji Jehangir.” 
The in'terest corresponding to this sum had, in fact, been drawn by Bur- 
jorji on two notes of Es. 1,000 and 500, appears from the Government 
books. The account in which it is credited to Merbai has for 
fifteen Years been under the control of a firm of which Jehangir was no 
longer a member, and is not in any way influenced. The details of the 
Es. 18lf ’54, as given in it, do not quite tally with those of the interest 
actually drawn by Burjorji as shown by the Government books ; but 
Burjorji in sending the money, would probably not be careful in his 
description of the manner in which the total had been arrived at. Thei’e 
had been a conversion of the loan from 5% to 4% and a payment in 
advance of part of the interest. It seems likely that the mehta’s calcula- 
tion was in a great part conjectural, but there is not any ground for sup- 
posing, as to the main facts, as that a scheme of fraud was initiated in 
1854 to support a claim never pressed until 1880. 

It is clear, then, that in 1854 Burjorji was, in fact, appropriating 
the interest on two notes for Rs. 1,000 and 500 to Merbai's benefit. In 
what capacity was he doing this ? Asa donor, a trustee, or a merely 
benevolent connection assigning a fixed measure to a bounty which still 
remained entirely under his own control ? 

The document marked Ex. A is an old envelope addressed origin- 
ally, as it would appear, to Jivanji, the maternal grandfather [274] of 
'Eatanji and by adoption the father-in-law of Alerbai. On this there are 
^veral endorsements in the writing of Merbai’s grandfather Jehangir. 
The first of these is undated. It says : — 

Govarnmant L'lan Notes for Es. for the ornaments of Bai 

Merbai, the daughter of Bai Kavasjj, are given by her father-in-law 
Burjorji and his mother- in-law Bai Herabai.” 

; Then comes — 

Notes, two in number, for Es. 1,500.” 
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The next endoi'sement, dated 13th October, 1857, says that Burjorji 
sent for the two notes for Bs. 1,500 in order to draw the interest, and this 
is followed by one of the 22nd October, 1857, which says that Burjorji, 
having received Rs. 150, for interest, has credited that sum at his place, 
and sent back the notes by Dadabhai. Dadabhai Cursetji proves, was a 
clerk of Jehangir. 

On the 22nd January, 1863, there is an endorsement saying : You 
sent for three notes for Rs. 1,000, 500, and 700, — in all Rs. 2,200 — this 
day to draw the interest." Lastly, the return of the notes by the 
hand of Cursetji is noted. Cursetji is the witness of that name who 
recollects taking and bringing back the notes for his master Jehangir. 

Jehangir having died in 1875 it is hard to suppose he made false 
endorsements resulting in an obligation on himself which were to be made 
no use of for several years afterwards. There is no doubt as to the genuine- 
ness of the writing. It plainly points to some deposit in which 
Jehangir was interested on account of his granddaughter. It is probably 
authentic, for the entries correspond in date to those in the Government 
books as to interest drawn by Burjorji. But, still, it is conceivable that 
Jehangir may have put on Burjoji’s expression of a benevolent intention 
a construction which converted it into a declaration of an immediate gift 
of his interest in the notes to Merbai. He was her grandfather, and 
would have a natural tendency to understand what was said and done in 
a way favourable to her. The document Ex. E is open to a similar 
remark. That says: ** These are Merbai’s notes for Rs. 1,500. Her 
father-in-law, Burjorji, after drawing the interest sent them on the 7th 
July, [275] 1860, by the hands of Ratanji." It is clear that Jehangir 
regarded the notes as the property of Merbai, but bis supposing they 
were hers would not make them so. Burjorji might intend to benefit 
Merbai, and yet reserve entire control and ownership to himself. 

The documents K and L thus come to be of great importance. Thera 
was a contest over the genuineness of these documents, purporting to ba 
written by Burjorji, in which the members of the family deposed strictly 
according to the sides they had taken. Mr. Bapooji Dinanath pronounced 
the document K a fabrication, on the grounds of the signs presented by it 
of the letters having been copied and retouched and of its disagreement 
with admitted and proved writings of Burjorji. The document L ha 
thought genuine. Mr. Elynn could not see the marks of retouching in K 
which Mr. Bapooji discerned there, nor can I. The writing looks as little 
like a forgery as any that I have ever examined; — certainly in no way 
more suspicious than the letters in the group W or in No. 10. Mr. Nusser- 
wanji Cowasji Jussawalla swears the disputed documents are in Burjorji*s 
writing, and I believe he tells the truth. 

The document Ex. K is as follows. In this exhibit and also in 
Ex. L the plaintiff Merbai is called Gulbai, which was her name in 
Burjorji’s household: — 

“The interest from the 1st January, 1855, to the 31st December, 
1857, being 30 months, on a four per cent, note (or notes) for Rs. 1,500 
(purchased) with Gulbai’s moneys, has been brought, being Rs. 150. This 
sum is credited at my place on this day (i.c., on the 22Dd day of Octo- 
ber, 1857, written by Merwanji Patel." 

In L also Burjorji sends for the notes in the following terms : — 

“To Setji Saheb Jehangir Framji Jussawalla, written by Burjorji 
Merwanji Mavji, whose salutations do you be pleased to read. To wit: 
the cause of this being written is as follows: — There are Behan Gulbai*3 
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(loan) notes. Do you be pleased to send them foi* drawing the interest. 
After drawing the interest I will return them. 

“Dated 15th January, 1863.” 

An endorsement on this, not itself to be regarded as evidence, says that 
these notes for Rs. 1,000, 500 and 700 are accordingly [276] sent to 
Burjorii. The witness Nusserwanji Jussawalla accounts for this increase 
in the amount of the deposit by saying that on the occasion of Merbai’s 
first pregnancy, Burjorji adding something to the interest then standing 
to her credit with him, bought a loan note for Rs. 700, which he placed 
with the other two in Jehangir’s custody. Jehangir's memorandum of 
the 22nd January, 1863, (A) agrees with this, and Gursetji took the notes 
and brought them back again. 

Burjorji died in 1864, and Nusserwanji and Cursetji depose to a 
visit which they paid to him in his last illness on the subject of the 
notes deposited with Jehangir. According to their account he expressed 
his willingness to endorse them over ; but Perozbai having remonstrated 
against her husband, who was dangerously ill, being disturbed by what 
might alarm him. the notes were not sent to him by Jehangir, and they re- 
mained in his name at the time of his death. His acknowledgment of 
Merbai’s right was complete if the recollecrion of these two witnesses is 
to be trusted ; but the memory is treacherous in such matters. Cursetji 
and Nusserwanji, too, thought the notes were Merbai's — there seems no 
doubt of that, — -and people are apt to allow their own impressions to 
colour what was really said to them when this has long been stored in the 
memory without close and frequent analysis. Perozbai entirely con# 
tradicts these witnesses. I fear she has allowed herself to be swayed in 
her testimony very much by feelings of a nob altogether credicable kind. 
This is apparent in several places, as it is apparent, too, in the evidence of 
her sons and other witnesses. What Nusserwanji and Cursetji say, how- 
ever, is not at all improbable in itself. They might have been expected to 
take the notes with them incase Burjorji should be willing to endorse 
them at once ; but their not doing so, though it has deprived the plaintiffs 
of a positive addition to their evidence, cannot be regarded as a weight 
in the opposite scale. 

Burjorji’a position in 1864 has. in the main, to be gathered from his 
own writings. In Ex. L he sends for “ Gulbai’s notes.” In Ex. K 
he calls them “(the produce) of Gulbai’s money.” The expressions used 
by Burjorji seem inconsistent with his having thought that he still 
remained, except formally, master of the notes. They had been de- 
posited for twelve years probably with [277] Jehangir, or, at least, two 
of them had ; and a third note had, according to the evidence, been 
added to the deposit as a simple increment taking the character of the 
original benefit. From the testimony of Mr. Nusserwanji Petit, it 
appears that gifts are commonly made to Parsi ladies in much the same 
fashion as was adopted in this case. Every time Burjorji sent for the 
notes and returned them, he confirmed the impression that he did not 
regard them as his own. The proper construction of a man’s acts and 
language is that which he may most reasonably suppose they will receive 
m the circumstances from those with whom he has to deal, and, thus 
interpreted, I think Burjorji’s words and conduct conveyed and were 
intended to convey that he did not regard himself as master of the loan 
notes on his own account. 

Still, however, the notes were not endorsed over to Merbai, or to any 
one on her behalf. This is by no means inconsistent with Burjorji's 
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1881 regarding her as owner, for be may well have tboughfc ihafc they were 
Peb. 8. safer in his own name than in that of any one else; but he had not done all 

that he could have done to transfer the notes. Merbai w^as of full 

Original age long before Burjorji died. He might have endorsed the notes to her, 
Civil. or to her and himself jointly. He omitted this, and, without it, or some- 

thing eouivalent, I do not think a gift of Government stock could be com- 

° plefced. Where a particular form of transfer is prescribed by law, a 

transfer in another form is as inefficacious inter vivos as in a will. And 
to such a unilateral transaction in a case where it is gratuitous, comple- 
tion cannot be given by the Courts, as where a consideration has been 
paid and the contract must be enforced in order to prevent fraud. The 
learned Advocate-General contended that, the notes having been given at 
the marriage, the marriage was a consideration to support a transfer of 
the interest, and that thus, as on contract, Burjorji was to be regarded as 
forthwith made a trustee for his daughter-in-law ; but, so far as appears, 
the notes were not given exactly at the time of the marriage, or stipulated 
for in the contract, or regarded on either side as part of the consideration. 
No writing to that effect has been produced. They were meant to be 
bestowed as a bounty ; but, if as a gift only, without any intention on 
Burjorji’s part that his purpose should be effected otherwise than by a 
substitution of ownership, his [278] purpose, though entertained for so 
many years, remained unfulfilled, and the Court cannot fulfil it for him. 

It is as a trustee, if at all, that Burjorji was liable to answer for the 
notes, and, after Burjorji, his executrix Perozbai as his representative. 
The word ‘ trust ’ does not occur in the wriiings, which are material; but 
it is of no consequence that the word is not used if the sense is clearly 
there. Now, in the document K, Burjorji speaks of the notes as the 
produce of, or purchased with, Gulbai’s money. In L he calls them Gul- 
bai’s loan notes. His placing them, as he did. with Guibai's grandfather 
was itself an acknowledgment, according to the practice of the class to 
which he belonged, that the benefit was to be hers and her children’s. 
It seems very likely, as Hirabai was a lady of considerable wealth, that 
the money for the pur 'base of the notes came from her ; but, however that 
may be, I think that when Burjorji, parting with the custody of the notes to 
Merbai’s grandfather, calls them her notes, and says they were purchased 
out of her money, he sufficieutly admits an obligation as trustee. 

The legal ownership was his, but he had acknowledged with sufficient 
clearness an obligation to hold and use the ownership for the benefit of 
another. Such a purpose, clearly manifested, constitutes a trust ; and 
burdened with a trust the property passed from Burjorji to his repre- 
sentative. The trust subsists still, and can in some form be enforced 
against the defendant Perozbai. 

The English cases on voluntary trusts from Ex parte Pye down to 
y. Hawkes have been sufficiently discussed at the hearing. As the Judges 
in England have not been able to satisfy one another, I need not scruple 
to say that I find it impossible altogether to reconcile judgments, one 
group of which tends to obliterate a distinction which the other rigidly 
guards. In principle they all cling to the rule that a gratuitous transfer, 
intended to operate only as a transfer, but defective, will not be treated 
as complete ; while he who, retaining the ownership of property, makes it 
understood that he holds it wholly or in part for the benefit of another, is 
forthwith bound to this. A beneficial ownership or interest of the proposed 
beneficiary has instantly arisen, and the formal proprietor has come 
under the obligations of a trustee. The variances of decision have 
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[279] arisen rather from differences of logical method, or of '^suscepti- 
bility to the force of particular kinds of proof than from any differences 
in legal principle. The present case, tested by those adjudged on in 
England, falls within the border line of trust rather than of ineSfectual 
assignment. 

What I have said, relates to the loan notes : as to the nose-ring or the 
price of the nose-ring said to have been deposited with Perozbai on the 
same trust as the loan notes, there is nothing to go upon, or almost 
nothing, but oral evidence. The claim asto^hifs money was an after- 
thought. The account first given of it differs from chat which has 
been deposed to in Court. The amount has been variously fixed 
at Rs. 350 and Rs. 300. The defendant and her daughter, Avabai, 
seem almost as worthy of credit on the one side, as Merbai and 
Dhunjibai on the other. The testimony of Dosibai and the receipt 
given to her by Merbai's brother, Nusserwanji, would be by no means 
conclusive against a transaction otherwise well established, such as 
Merbai describes The pearls said in the list to have been sold, 
might belong to some other piece of jewellery. Still the receipt 
does suggest very strongly that there had been a sale by Merbai inconsis- 
tent with the story she now tells, and not leaving her a similar jewel to 
sell in order to fund the proceeds with Perozbai. A real sale has, I 
believe, in this instance, suggested a groundless claim. As a suit was to 
be instituted, Merbai and her party thought they might as well seek as 
much as there was any chance of getting. 

In determining what was the matter of the trust as secured by 
Burjorji, it is necessary to bear in mind the common practice of the Parsi 
community to which he belonged. The customs of his people are amongst 
the most important circumstances by which a man’s expression of his 
will is to be construed and supplemented. They form a part of his 
consciousness, and are accepted as operating, and likely to operate, apart 
from their legally coercive force. That presents of large value are 
given at Parsi marriages, is a matter of common knowledge. The 
social opinion which prescribes them, is a frequent source of embarrass- 
ment to those who feel its pressure. In the case referred to in argument, 
Bayley, J., decided that custom amongst [280] the Parsis assigned the 
control of property thus given to the married pair jointly during 
their lives, and after the death of one of them to the survivor. This custom, 
however, if to be deemed a law as having a coercive force, does not exclude 
the possibility of a gift for the separate use of a married woman or 
of a woman about to be married. Such an arrangement is no longer 
regarded as opposed to the policy of the law, and the donor can impress 
on his bounty the character in this respect which he desires. There is in 
the present case no evidence, of an impartial kind, as to any precise declara- 
tion made by Burjorji with regard to the use and benefit of the bounty 
of which he was the sourcs or the channel, such as to exclude the interest 
of the husband ; but the evidence of Mr. Nusserwanji Petit as to the 
general practice of the Parsis in similar cases shows what would be under- 
stood, and what Burjorji would know to be understood, by his conduct 
in relation bo the loan notes in question. He called them Gulbai’s ; he 
deposited them with her grandfather ; he, as usual, retained a control 
over them to be exercised for her advantage and for hers only: 
a transfer to her name might have given a direct ownership to her 
husband which could be used to her prejudice, and this was avoided 
by Burjorji’s retaining the notes in his own name. There is no 
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indication that Batanji was intended to appropriate or even share 
this beneSt, He never has shared it. I cannot doubt that the 
intention was that it should be enjoyed insole and separate use byMerbai 
and her children, and to this inuention of a trust, when it is ascertain- 
ed, I must give effect. That it is not explicitly set forth, so as to exclude 
all argument against it, makes it more difficult to reach the conclusion, 
but does not affect the consequences of the conclusion when once arrived 

at. 

Another question has been started and another issue raised in the 
case on the point of whether, supposing Ratanji to have a marital right 
over the loan notes, that right could be given effect to without a provision 
being made out of the property for his wife and daughter. It is from 
bis side that the property came, but it was not meant for him, and he 
seems for many years not to have been in circumstances to support his 
family as his wife might reasonably expect. She has lived mostly with 
her brother. Her [281] pocket-money was supplied by her grandfather. 
She has bad to sell her jewels to raise funds. Ratanji himself became in- 
solvent eight years ago. He is still without a certificate ; and gaining a 
scanty and precarious livelihood, he cannot be trusted to provide a decent 
maintenancefor those dependent on him. The property, if adjudged to be 
bis, would pass forthwith to the Official Assignee for his creditors, and thus 
there can be no doubt the purpose of Burjcrji would be defeated. Ratanji 
himself disclaims all but a purely formal interest as plainfiff ; he did not, 
he says, include this property in his assets, because he did not regard it 
as his. Neither, it may be presumed, did his creditors; they respected 
the intended disposition ; and there is no reason why at tliis day the 
Court should let “ right too rigid harden into wrong ’* by giving Ratanji 
an unqualified common law property which no one desires. The Official 
Assignee himself is passive : ho seeks nothing and renounces nothing. 
Under such circumstances, supposing the trust had not oiiginally been 
created for the solo benefit of Merbai and her children, I should think 
myself justified in directing the whole amount, which is but small, to be 
secured for their advantage. 

Porozbai has sold the notes. She must pay an equal sum in naoney. 
Down to the rupture, last May, it is evident that she held the capital, and 
used the interest for domestic purposes in which all parties were 
interested. No demand was made on her for an account in such impera- 
tive terms that she must have felt she would beheld legally rosponsibla 
for every item of receipt and expenditure. It is said that, when pressed 
to return Merbai’s notes to the former custody, she promised to make 
them and the interest a trust. They were a trust already ; and there is 
nothing to indicate that Merbai ever gave up her right, as beneficial 
owner, to the capital and the accumulations as they had come to the 
hands of Perozbai. On the other hand, Porozbai was not bound 
gratuitously to maintain, or partly maintain, Merbai and her husband. 
It is very probable that, if she had been called on for a strict account, or to 
render up the securities, she would have declined to receive her son and 
his wife as members of her house-hold. They contributed some trifle, it 
seems, to the house-keeping in the last four years, but it cannot have 
been much ; and accepting a bouse and sustenance from Perozbai, which 
considerably exceeded [282] in cost the acvuing interest of the notes, 
probably allowed her to use that produce for the common purposes. I 
am induced to say “probably," because it is most unlikely that any 
distinct agreement was ever come to. The oriental mind is averse to 
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clo 30 definitions, and the relations of a family transcend the sphere of law, 
The parties here, as in most such cases, allowed strict right, it may be 
assumed, to be absorbed in mutual benevolence so long as amity prevailed 
amongst them ; and it was not necessary that Merbai should execute any 
formal instrument to warrant the expenditure which she tacitly sanction- 
ed. Her husband, Ratanji, I cannot doubt, knew, as well as his brothers, 
that the notes had been sold. With the hopeful temperament of a 
spendthrift he reckoned on their being replaced when wanted. 

While, therefore, Perozbai is not to charge the plaintiffs for their 
board and lodging during the years of her widowhood, neither is she 
to account for the interest she has drawn and expended in that time. 
She has not, it is true, set up the defence of a set off on this 
account. It never occurred to her. we may suppose, until lately, that her 
sons and their wives were not, of course, to sit at her table and share the 
shelter of her roof ; but, if legal right is to take the place of kind impulses 
and religious duty, whose part it can bub imperfectly fulfil, then it must, 
in justice, be applied all round. Perozbai had rights which she volunta- 
rily sacrificed on the altar of the family. Merbai’s non-assertion of her 
rights was a reciprocal sacrifice no less voluntary. What was distinctly 
her property she did nob give up ; the accruing proceeds she allowed to be 
employed for the domestic needs. At Burjorji’s death a definite sum was 
due by him as trustee for the interest he had received in excess of what he 
had paid to Merbai. An account must be taken of it, interest being 
reckoned at 9 per cent, on each item, from its reaching his hands, and the 
total thus constituted, added to Ra. 2,200, must be paid by Perozbai and 
secured for the benefit of Merbai and her daughter according to a scheme 
on which I will hear counsel again when the account has been ascertained 
and the arrangement framed. 
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Decree for the plaintiffs. 


Attorneys for the plaintiffs. — Messrs. Ardesir and Hormusji. 
Attorneys for the defendant. — Messrs. Chalk and Walker. 
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[283] APPELLATE CIVIL.— FULL BENCH. 

Before Sir Michael Boherts Westropp^ Kt., Chief Justice, Mr. Justice 
M. MelvilL Mr. Justice Eemball and Mr. Justice F. D. Melvill. 

Rachapa {Original Defendant), Appellant v. Amingovda 

{Original Plaintiff), Respondent.^ 

[30bh and 31sb August and 6bh September, 1880,] 

Regulation XVI of 1827. s. "lO — Vatan, alienation of — Bombay Act III of 1874, ss. 5, 
8, 9, 10 — Construction Certificate of Collector under s. 10. 

Previously to the year A. D. 1813, R, the great-grandfather of the plaintiff 
settled accounts with Rudcapi, the father of the defendant, in respeot of debts 
due by himself (B) and bis ancestors. The amount found due to Budrapa 
was Rs. 20,000, and as security for this sum, K, by deed, dated A.D. 1818, mort- 
gaged to Rudrapa certain vatani lands, and also an annual allowance of Rs. 200 
received by him (B) on account of a rusum. Under this deed these properties 
were to be held by Budrapa, in lieu of interest until repayment of the principal 
of Ra. 20,000. 
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A dispute subsequently arose as lo the amount of the rusuYtt, and A, the son 
and successor of B. the mortgagor, having by attachment interrupted Budrapa’s 
possession (as mortg-igeej of the vatani lands, be (Rudrapa) presented a petition 
of complaint to the Sub Collector of B, who issued an order on the 10th 
November, 1830, to the Mamlafcdar, directing him to require the parties to refer 
their disputes to arbitration. The arbitration took place, and on the 20bh August, 
1831, both partie=? executed a rffjinama (Ex. No. 20), which set forth the terms of 
settlement agreed upon- Rudrapa was to hold the mortgaged lands and rusMm 
(annual allowance) for fifty years. At the end of that period the principal debt 
and all interest thereon was to be deemed to have been paid off, and the lands 
and rusum were to be surrendered to the mortgagor or his heir. Under this raji- 
nnma the mortgagee held uninterrupted possession of the mortgaged property 
until A.D. 1872. A. one of the signatories of lhG7‘ajinaina, died in 1843, and was 
succeeded as vatandar by R, and R, again was succeeded by the present plaintiff 
who in 1872 brought this suit against the defendant (Rudrapa’s son) to recover 
possession of the mortgaged property. 

The Subordinate Judge held that the mortgage of Ji. D. 1818 was not genuine, 
and that the rajin<i7na of a. D. 1831, being an alienation of vatani property after 
the pas-iing of Reg. XVT of 1827, s. 20, was invalid as against vatandars subse- 
quent, to the grantor. He, therefore, made a decree for the plaintiff. In appeal, 
the Assistant Judge held that the mortgage of a. D. 1819 was genuine, but he 
agreed with the Subordinate Judge in regarding the rajinaina as a fresh aliena- 
tion of vatani property, and, tbereforo, invalid as against the plaintiff, having been 
executed since the passing of Reg. XVI of 1927, g. 20. He, therefore, affirmed the 
decree of the Subordinate Judge. The defendant, thereupon filed a special appeal 
in the High Court, which on the 29t.h September, 1875. reversed the decrees of the 
Courts [2B4J below, bolding that the rojinama was not a fresh alienation of 
vatani lauds, but a compromise of a dispute in regard to an alienation by way 
of mortgage, in A.D. of 1819, ofvatan lands, and that the rajin^ma was, there- 
fore, valid, and ought to be pnfnrced, and was not affected by Reg. XVI of 1827, 

B. 20. 

Previously to this decree cl the High Court the plaintiff bad applied for execu- 
tion of the Subordinate Judge's decree, and had becu put into possession of the 
mortgaged property on the 9th June 1873, 

The decrees of the lower Courts being thus reversed by the High Court, the 
defendant in 187G presented a petition to the Subordinate Judge, praying a resto- 
ration of the mortgaged property to his possession. The plaintiff did not oppose 
his application, but the Subordinate Judge refused it, on the ground that be had 
received a certificate from the Collector, issued under 8. 10 of Bombay Act III of 
1874, stating that the property, the subject, of the application, formed part of a 
vatan. In appeal, this Assistant Judge affirmed the order of the Subordinate 
Judge, being of opinion that the receipt of the certificate by the Subordinate 
Judge compelled him to refrain from giving effect to the decree of the High 
Court. Thereupon the defendant filed a special appeal in the High Court. 

Jfeid that the certificate of the Collector was unlawfully issued and that the 
Subordinate Judge should proceed to give effect to the decree of the High Court 
of the 29tb September, 1875, by roiustating the defendant in possession of the 
premises mentioned in the rajinama. 

The certificate which the Collector is authorized to issue under s. JO of Bombay 
Act III of 1874 should be sent to the Court, by whose decree or order the vatan 
is affected in the manner mentioned in the section. The Colleotor’s oertifioato 
in this case, therefore, had not been issued to proper Court. 

The restitution of the mortgaged property to the defendant in whoso possession 
it was at the commencement of this suit in 1872, and until the execution of the 
erroneous decree of the Court of first instance in 1873, was not such a passing 
into the ownership or beneficial possession of any person not a vatandar of the 
same vatan as is meant by s. 10 of Bombay Act III of 1874. 

The alienation of the vatani property lo Rudrapa having, in 1331, roooived the 
sanction of Ihe authorized officer of Government, s 10 of Bombay Aot III of 
1874 did not apply, — the intention of the Aot being that, whenever the alienation 
of a hereditary officer's vatan has received the sanction of Government, the Col- 
lector should not issue bis certiffoatc. 

The words " without the sanction of Government ” in s, 10 of the Act qualify 
the whole section. 
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Bombay Act III of 1874 does not authorize the Collector to issue his certifi- 
cate for the purposes of preventing the rectification of a Subordinate Court’s 
decree by the High Court, or the reinstatement of a person in possession of which 
he has been deprived by the execution of the erroneous decree of a Subordinate 
Court. 

[R., U B. 82 (89) ; 21 B. 55 (57) ; 35 B. 146 (152) = 12 Bom. L.R. 839 = 8 Ind. Cas. 
166 ; 4 C.P-L.R. 167 (163).] 

This was a miscellaneous special appeal from the order of E. Hosking, 
Senior Assistant Judge at Kaladgi, in the district of [285] Belgaum, 
affirming the order of the Second Glass Subordinate Judge of Bagalkot. 

In the year A. D. 1818, Ramaradigovda (the great-grandfather of the 
plaintiff) who was sar-desai and sar-deshpande of Hungund, and sar- 
nadgauda of Balgundi, mortgaged by a deed dated in that year (Ex. No. 8) 
to Rudrapa, the father of the defendant, certain vatani lands, and also an 
annual allowance received by him (Ramaradigovda) on account of rusum. 
The mortgage was given as security for the repayment of Rs. 20,000, 
which was the amount found due on a settlement of accounts in respect 
of debts due by Ramaradigovda. and his ancestors to Rudrapa. By the 
mortgage deed the above properties were to be held by Rudrapa in lieu 
of interest until repayment of the principal of Rs. 20,000. 

Ramaradigovda died, and Amingovda, his son, succeeded him as va- 
tandar, A dispute arose between him and Rudrapa as to the amount of 
the nisww, and Amingovda having by attachment interrupted Rudrapa’s 
possession (as mortgagee) of the vatani lands he (Rudrapa) presented a 
petition of complaint to Mr. Elliott, Sub Collector of Bagalkot, who 
issued an order to the Mamlatdar, directing him to require the parties to 
refer their disputes to arbitration. This arbitration was held, and on the 
20th August, 1831, both parties executed a rajinama (Ex. No. 20) 
which contained the terms of settlement agreed upon. Rudrapa was to 
hold the mortgaged lands and ruszim (annual allowance) for fifty years. 
At the end of that time the principal debt and all interest thereon, was to 
be deemed to have bean paid off, and the lands and the Tusum were to be 
surrendered to the mortgagor or bis heir. 

Under this rajinama Rudrapa, the mortgagee, held uninterrupted 
possession of the mortgaged property until A.D. 1872. Amingovda died in 
1843, and was succeeded as vatandar by Ramradigovda, who in turn was 
succeeded by the present plaintiff, Amingovda. 

In 1872, Amingovda, a minor, by his mother brought the present suit 
to recover possession of the mortgaged property. 

The Subordinate Judge held that the mortgage of 1818 A.D. was not 
genuine, and that the rajinama of A.D. 1831 was an [ 286 ] alienation 
of vatan property, and was, therefore, invalid as against vatandars subse- 
quent to the grantor under s. 20 of Reg. XVI of 1827. He, therefore, 
passed a decree for the plaintiff. In appeal, the Assistant Judge held 
that the mortgage of A. D. 1818 was genuine; but he concurred wich the' 
Subordinate Judge in holding that the rajinama was a fresh alienation of 
vatan property, and, therefore, invalid as against the plaintiff, having been 
executed subsequently to the passing of Reg. XVI of 1827, s. 20. He, 
therefore, affirmed the decree of the Subordinate Judge. 

The defendant then filed a special appeal in the High Court, which 
on the 29bh September, 1875, reversed (1) the decrees of the Courts below, 
holding that the rajinama was not a fresh alienation of vatan lands, but a 
compromise of a dispute in regard to the alienation by way of mortgage. 
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(1) See Printed Judgmenta foe 1875, p. 269. 
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in A. D. J818, of vatan lands, and that the rajinama was, therefore, valid, 
and ought to be enforced, and was not affected by Reg. XVI of 1827, s. 20. 

In the meantime, however, the plaintiff had applied for execution of 
the Subordinate Judge's decree, and had been put into possession of the 
mortgaged property on the 9th June, 1873. 

The decrees of the lower Courts having been reversed by the High 
Court, the defendant in 1876 presented a petition to the Subordinate Judge, 
praying to be restored to the possession of the mortgaged property. The 
plaintiff did not oppose the application; but the Subordinate Judge refused 
it, on the ground that he had received a certificate from the Collector, 
issued under s. 10 of Bombay Act III of 1874, stating that the property, 
which was the subject of the application, was part of a vatan. In appeal, 
the Assistant Judge affirmed the order of the Subordinate Judge, being of 
opinion that the receipt of the certificate by the Subordinate Judge 
compelled him to abstain from giving effect to the decree of the High 
Court. 

The defendant thereupon filed a special appeal. 

Gokiildas Kahandas^ for the appellant. 

Shantaram l^^arayan, for the respondent. 

[287] Nanabhai Haridas (Government Pleader), for the Collector. 

The following authorities were cited : — Lati Kader v. Sobadra 
Kader (1) ; Hurro Chunder Roy v. Sooradhonee Delia (2) ; Broom’s Legal 
Maxims (5th ed.), p. 131 ; Gopal Hanmant v. Sakharam Govvid (3) ; 
Mahadaji v. Rajaram (Mis. S. A, 17 of 1876) ; Visaji v. Rajaram (Mis. 
S. A. 22 of 1876), (both decided by Westropp, 0. J., and Melvill, J., on 19fch 
December 1877) : Collector of Kaladgi y. Sitabai (4); Jagjiva7iy. Ismail 
Ali Khan (5) ; Davidas v. Ismail Ali (6). 


JUDGMENT. 

6th September, 1880. Westropp, C. J. — The facts of the present 
case are simple. Previously to the Christian year 1818, Ramaradigovda 
(the great-grandfather of the present plaintiff) who was sar-desai and sar- 
deshpande of Hungund, and sar-nadgauda of Balkundi, came, with the 
assistance of mediators, to a settlement of accounts with Rudrapa of 
Honavar, the father of the present defendant Raohapa, in respect of the 
debts of himself (Ramaradigovda) and of his ancestors to Rudrapa, who 
then held title-deeds and papers belonging to Ramaradigovda, and relating 
to certain vatani property of the latter, as security for such debts. Those 
title-deeds, &c., were then produced, and conies furnished to Ramaradi- 
govda, and the sum found due from him to Rudrapa on taking the account, 
was fixed at Rs. 20,000, as appears by Ex. 8, dated 19th July, 1881 
(15 Ramazan Sursan 1219, 2nd Ashai Bahul Shalibahan 1740) which 
cha-rged Ramaradigovda’s sayar (to the extent of a rusum of Rs. 200 
payable annually) and cortaiu vataoi lands with the above-named sum 
of Rs. 20,000. That document having been executed in 1818 — t.c., 
nine years before Reg. XVI of 1827, s. 20, was passed— was a valid 
alienation of the property therein mentioned, although it was vatani 
property. See the oases collected in 4 Bom. H. 0. Rop., 14, 15. et seq., 

(1) 3 C. 720. (2) H.L.R. (Pull Bench Rul. 1862-68), 985-9 W.R. 403. 

(3) 4 B. 254. 

(4) Extraordinary Application, No. 45 of 1877. decided 6th December, 1877 (not 
reported). 

(5) 4 B. 426. (6) Extraordinary Application, No. 91 of I879i 
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A. C. J. Those properties and their income were, under that document, 
[288] to be held by Radrapa in lieu of interest '* until repayment of the 
principal” of Rs. 20.000, All prior bonds, &c., for debts of Ramaradi and 
his ancestors to Rudrapa and his ancestors were then given up to Rama- 
radigovda. 

The mortgage (Ex. 8) of 1818 is supported by Exs. 9 and 10 [bearing 
the same date (19bh July 1818) as Ex. 8) whereby Ramaradigovda inform- 
ed the officers of the villages, in which the vatan property is situate, of the 
execution of Ex. 8, and directed those officers to make over possession of the 
mortgaged premises to Rudrapa of Honavar. 

Subsequently, in A. D. 1830, a dispute as to the amount of the rusum 
having arisen, and Amingovda the son and successor (as desai and 
deahpande) of Ramaradigovda, the mortgagor, having, by attachment, in- 
terrupted the mortgagee’s possession of the vatani lands mentioned in the 
mortgage of 1818, he (Rudrapa of Honavar) took proceedings against 
Amingovda by presenting a pettition to Mr. Elliott, the Sub-Collector of 
Bagalkob, complaining of Amingovda’s conduct — the result of which 
petition was that the Sub-Collector, on the 1 1th November, 1830 (Fasli 
1240), issued an order Ex. 19) to the Mamlatdar of Hungund. referring 
to the mortgage of 1818 and to the question as to the rwswwz, and to the 
attachment, and stating “ that it was not proper (for the desai) to realize 
the produce by attachment (of the lands) ; that, therefore, the desai 
should be requested to pay (make over) the produce to the Honavarkar, 
and that rajinamas should be taken from both the parties for the 
appointment of an arbitration to sit at Bagalkob or Badami, whichever 
they may choose, to settle all the disputes between the parties, and 
submitted to the Huzur. 

The arbitration, thus directed by Mr. Elliott, was held at Badami, 
and the result of it was that a rajinama (Ex. 20), dated the 20th August, 
1831 (Fasli 1241), was executed by both of the contending parties. It runs 
thus : — To the Company’s Government. A rajinama is executed by the 
plaintiff Rudrapa of Honavar, and the defendant Amingovda, desai 
and sar-desai in the pargana of Hungund, as follows -The defendant’s 
father had, in the Fasli year 1228 (a.D. 1818) assigned, in payment 

[289] of interest, ten kudas of land and the sayar rustcm to the plaintiff. 
Latterly, in the Fasli year 1240, the defendant having taken objection 
to the continuance of the same in lieu of interest, and the plaintiff having 
preferred a complaint to the Huzur, (he) got an order to the Mamlatdar. 
The Mamlatdar book rajinamas from the plaintiff and defendant and sent 
(them) to Badami, where the parties came mutually to certain agree- 
ments, of which the following are the particulars : — 300-0-0 being the 
amount settled for ten kudas of land assigned to the plaintiff by the 
defendant’s fatheV, 155-0-0 the sayar rwsww in Company’s coin. In this 
manner the defendant is to continue (the above) to the plaintiff for fifty 
years from the Fasli year 1241 (1831). In the fifty-first year (the plaint- 
iff) is to give up the lands and rusum assigned by the defendants, and the 
plaintiff is to return to the defendant all the papers that have been given 
to the plaintiff. And, if the sayar amount fall short of Rs. 155 by any 
sum, the defendant is to make good to the plaintiff the sum. Thus a 
ra)inama is executed by both the contending parties.” Then followed the 
date and signatures of Rudrapa and Amingovda and those of the attesting 
wtneases. The certified copy of that document (Ex. 20) comes from the 
Mamlatdar’s office, and was put in evidence on behalf of the present 

191 


1880 

SEP. 6. 

Full 

Bench 

5 B, 283 
(F.B.). 


1880 

Sep. 6. 

Full 

Bench. 

3 B. 283 
(F.B.). 


5 Bom. 290 Indian decisions, new series C¥o1. 

plaiDfciff. That exhibit proves a compromise, entered into at the suggestion 
and with the sanction of the Sub-Collector of Bagalkot, highly favourable 
to the then Desai Amingovda and his successors. Its legal effect is to 
reduce the amount of the annual rusmn from Rs. 200 (stipulated for in 
Ex. 8) to Company’s Rs. 155, and at the end of fifty years from a.D. 
1831 — i.e., at the end of A D. 1881 — to relieve the lands and riimm alto- 
gether from the Rs. 20,000, pricipal secured by Ex. 8, which sum, together 
with all interest upon it, is then to be deemed to be paid off, and the lands 
and rusiim are at that time to be surrendered to the debtor, or his heir. 

Amingovda, one of the two signatories of Ex. 20, having died in or 
about 1843, was succeeded as vatandar by Ramradigovda, who appears 
not to have attempted to disturb the possession of the defendant. His 
successor Amingovda, a minor, by his mother, instituted in 1872 the pre- 
sent action of ejectment, which has, since his death, been continued by his 
widow Shivbasava [290] (also a minor) through the administrator of her 
estate under Act XX of 1864, the Collector of Kaladgi. 

The Subordinate Judge, while of opinion that there had been an early 
mortgage of vatani property, regarded Ex. 8 as not genuine, and Ex. 20 
as an alienation since Reg. XVI of 1827. s. 20, and, therefore, invalid as 
against vatandars subsequent to the grantor, and made a decree for the 
plaintiff. The defendant appealed, and the Senior Assistant Judge, Mr. 
Tagore, differing, with good reason, from the Subordinate Judge held the 
genuineness of Ex. 8 to be satisfactorily proved and that it had been acted 
upon by the parties and the defendant Racliapa, and his father Rudraoa 
had been in possession under it. The rajinama. Ex. 20, produced for the 
plaintiff is an oflQcial copy of its original in the Mamlatdar’s office, and 
its original, though disputed by the defendant, was, by the Senior Assist- 
ant Judge, held to be proved. His finding as to its genuineness binds 
this Court. But he regarded it as a fresh alienation of the vatani property 
mentioned in it, and, it having been executed since Reg. XVI of 1827, 
a. 20, came into force, he pronounced it to be invalid as against the plaint- 
iff, and on that ground affirmed the decree of the Subordinate Judge. 

The defendant Rachapa instituted a special appeal to this Court, 
which was heard by my brother Kemball and myself on the 29th Sep- 
tember, 1875. Both of the parties were represented by able counsel — 
Mr. Inverartlij being for the special appellant, and Mr. Branso7i for the 
special respondeat. Mr. Justice Kemball and I, — being of opinion that 
Ex. 20 was “ not a fresh alienation of vatan lands,” but a compro- 
mise of proceedings instituted before the Sub-Collector, made with the 
sanction of arbitrators and of the Sub-Collector in respect of a dispute 
arising in regard to “ an alienation by way of mortgage (Ex. 8), in A.D. 
1818, of vatan lands, I'cc., and, moreover, not an extension of that aliena- 
tion, but a modification thereof, very much in favour of the mortgagor 
and those deriving under him, — held that Ex. 20 is valid and ought to be 
enforced, and was not affected by Reg. XVI of 1827.” The decrees of the 
Courts below were accordingly reversed with costs. It may now be observed 
that, if Ex. 20 [291] had been held to be a fresh alienation and, therefore, 
invalid, as having been executed since Reg. XVI of 1827, s. 20, came 
into force, the result would have been that the defendant, the mort- 
gagee, would have been wholly remitted to his mortgage of 1818, which 
was more unfavourable to the plaintiff, and would certainly, according to 
the authorities already mentioned, have bound him as having been exe- 
cuted before 1827^, 
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Previously feo the decree of this Court of the 29th September. 1875. 
the plaintiff had applied for. and been nut into, possession of the mortga- 
ged property upon the 9th of June, 1873, under the decree of the Subor- 
dinate Judge. 

The decrees of both of the Courts below having been reversed by the 
decree of this Court, the defendant Rachapa became, as a matter of 
course, entitled to have the mortgaged premises restored to his possession, 
and the moneys (mesne profits) which wore received by the plaintiff, while 
in possession under the erroneous decrees of the Courts below, refunded to 
him. The defendant Rachapa presented in 1876 an application to the 
Subordinate Judge, praying a restoration of the mortgaged premises 
to his possession. The plaintiff did not appear to oppose his applica- 
tion ; but the Subordinate Judge, on the 13th June, 1876, refused it 
on the ground that the Collector had issued a certificate (Ex. 5) under 
8. 10 of Bombay Act III of 1874 (the Hereditary Officers’ Act) stating 
that the property, the subject of the application, formed part of a vatan. 
The defendant Rachapa appealed against that order, but it was affirmed 
by the Assistant Judge, who was of opinion that the receipt of the 
certificate by the Subordinate Judge compelled him to refrain from giving 
effect to the decree of this Court. Rachapa has made a special appeal to 
the High Court, which has been heard by a Full Bench. The parties 
have been represented before us by their respective pleaders, and notice 
of the case having by this Court been given to the Government Pleader, he 
has been heard on behalf of the Collector. 

The questions are : first, whether, if the Collector were entitled to 
issue his certificate under Bombay Act III of 1874. s. 10. at all, he should 
have issued it to this Court and not to the Subordinate Judge’s Court ; 
secondly, whether, under the circumstances [292] above detailed, he was 
entitled to issue such a certificate to either Court. 

As to the first question, the decree which the Subordinate Court was 
invited^ to execute, and which entitled Rachapa to be reinstated in 
possession, was that of the High Court, and not that of either of the 
Courts below. The last passage in s. 10 of Bombay Act III of 1874 
leads to the conclusion that the Bombay Legislature intended the certifi- 
cate to be sent to the Court, whose decree was supposed to give effect to 
an alienation of the vatan, for it provides that, on receipt of the certifi- 
cate, the Court shall {inter alia) cancel the decree or order complained of, 
so far as it concerns the vatan. It is wholly improbable that the Bombay 
Legislature, even if it had the power so to legislate — a point which it is 
unnecessary now to discuss— could have intended that the Subordinate 
Judge should cancel the decree of the High Court. We think that the 
certificate, if properly issuable, should be sent to the Court, whose decree 
or order is that whereby the vatan is affected, in the manner mentioned in 
that section, and, therefore, that, in this case, the certificate, if properly 

issuable, should have been sent by the Collector to this Court, and not to 
the Subordinate Judge. 

As to the second question, we think that the Collector had not any 
authority to issue, even to this Court, his certificate under s. 10 of Bombay 
Act III of 1874, "under the circumstances of this case as above detailed. 

It is admitted that none of the vatani property, the subject of this 
sui , has been assigned (under s. 23 of that Act or otherwise) as the remu- 
neration of the officiate. Hence the first portion of s. 10, so far as it re- 

f "^atan so assigned, is inapplicable. Seven or eight cases have been 
cited to us by the learned Government Pleader in which this Court has given 


1880 

SEP. 6. 

Full 

Bench. 

5 B. 283 
(F.B.). 


B III— 25 


193 


5 Bom. 293 


INDIAN DECISIONS, NEW SERIES 


lYol. 


1880 

Bbp. 6. 

Full 

Bench, 

5 B. 283 
(F.B.). 


effect to the certificate of the Collector. Those cases, however, are not 
in point, as in all of them the suits were brought against the vatandar, 
and sought to dispossess him, or to obtain from him a portion of the 
profits of the vatan. The present suit is brought by the vatandar, and 
seeks to dislodge the mortgagee from the possession which he has enjoyed 
since 1818 with the slight [293] interruption in 1831, which interruption 
was censured and put an end to by the intervention of the Sub-Collector in 
that year ; and with his sanction, nay more (as it would appear from Ex. 19) 
at his command, the compromise was entered into in the same year, 
which compromise has been acted upon for forty-one years preceding the 
institution in 1872, of the present suit. Wholly erroneous decrees have 
been made in it in the Courts below, and have been reversed by the High 
Court’s decree of 1875, which entitled the defendant Kachapa to be rein- 
stated in the position which he occupied with respect to the mortgaged pro- 
perty before the Court of the Subordinate Judge executed its erroneous 
decree in the period intervening between the passing of it and its reversal. 
The contention of the plaintiff is that, in consequence of the issuing by 
the Collector of bis certificate, this Court is bound, by s. 10 of Bombay 
Act III of 1874, to cancel its decree whereby it reversed the erroneous 
decrees of the Courts below, and to permit the execution of those erroneous 
decrees by allowing the plaintiff to remain in possession of the mort- 
gaged premises wrongfully made over to him by the Court of first 
instance. We do not think that the Bombay Legislature had any such 
purpose in its contemplation, when enacting s. 10 of the Act, as to take 
advantage of the errors of the Civil Courts by maintaining a possession 
obtained by their wrongful operation, or to interfere with the jurisdiction 
of the High Court to reverse and prevent the execution of erroneous decrees 
of Courts subordinate to it. The restitution of the mortgaged property 
to the defendant Baobapa, in whose possession it was at the commence- 
ment of this suit and until the execution of the erroneous decree of the 
Court of first instance, does not appear to us to be such a passing into 
the ownership or beneficial possession of any person not a vatandar of the 
same vatan as is meant by s. 10. Moreover, the beneficial possession 
passed to Rudrapa. qua mortgagee, in 1818 was subsequently modified and 
confirmed with the direct intervention and sanction of the revenue officer 
(the Sub-Collector) of the locality in 1831. Upon that occasion that 
officer must be regarded as representing Government. Section 10, 
which is very ill-penned, uses the words ** without the sanction 
of Government.” The location of those words in that section may, 
[294] at first sight, lead to the supposition that they are limited to vatans 
assigned under s. 23 of the Act as remuneration of an offioiator ; but, on 
the purview of the Act, we think that those words are intended as a 
qualification of the whole of s. 10. We find them in s. 5, which is the lead- 
ing section and indicates the general policy of the Act. It is as follows : — 
No vatandar shall, without the sanction of Qovemment sell, mortgage, or 
otherwise alienate or assign any vatan, or part thereof, or interest therein to 
any person not a vatandar of the same vatan.” The same words occur in 
s. 8, and equivalent words are to be found in s. 9. The general intention 
of the Act seems to us to be that, whenever the alienation of an hereditary 
officer 8 vatan has received the sanction of Government, the Collector 
should not issue his certificate. 

Haying arrived at the following conclusions — -(l) that the Collector 
has not issued his certificate to the proper Court ; (2) that the Act does 
not authorize the Collector to issue his cercificate for the purpose oi 
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preventing the rectification of a Subordinate Court’s decree by the High 

Court, or the reinstatement of a person in possession, of which he 

has been deprived by the execution of the erroneous decree of a 

Subordinate Court ; and (3) that the alienation of the vatani property 

in this case to Rudrapa has received the sanction of the authorized officer 

of Government so far back as A.D. 1831 ; we must hold that the certificate 

of the Collector was unlawfully issued, and, accordingly, the orders of 

the lower Courts of the 13th June, 1876, and the 23rd October, 1876, 

mu^ be reversed, and the Subordinate Judge must proceed to give effect 

to the decree of the High Court of the 29th September, 1875, by reinstat- 

mg the defendant Rachapa in possession of the mortgaged premises in 

Ex. 20 and in the plaint in this suit mentioned. The plaintiff must pay 

to the defendant the costs of the application to the Subordinate Judge 

and of both appeals in the same. As a suit has been instituted for mesne 

profits in the Subordinate Judge’s Court, and a regular appeal in that suit 

IS now pending in the Assistant Judge’s Court, we make no order as to 
mesne profits. 

We may state that we do not suppose that, if the Collector [295] 
were fully informed of the circumstances of this ease as above detailed, he 
would have issued his certificate. 

j Aj opinion which we have expressed as to the con- 

struction of the Act, and as to the alienation being one which had the 
^notion of the Sub-Collector. we do not 'discuss the point as toithe author- 
ity of the Bombay Legislature (speciaUy circumscribed as it is) to direct 

the cance lation of decrees of the High Court made in rectification of 
decrees of Courts subordinate to it, or to prevent the reinstatement of 
persons against whom execution has been had of wrongful decrees of the 
latter Courts in the position occupied by them before such execution. 


5 B. 295. 

ORIGINAL CIVIL. 

Before Sir Michael Boberts Westropp, KL, Chief Justice, and 

Mr. Justice, M. Melvill, 


Luckmidas Khimji {Plaintiff) v. MuLJi Ganji {Defendant) - 

[2l8t February, 1881.] 

poBBossion of the premises occupied him 

all the writing of attornment were 

soreeningth^ ^ purpose of defeating his creditors and 

e tie property from execution ; that no money had passed between the 
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parties ; that the defendant had never been out of possession, and that the 
plaintifi now required the Court to assist him in turning his own wrong to his own 
advantage. At the bearing in the Court of Small Causes the defendant propos- 
ed to prove the above facts, and submitted that, under the oircumstances, a 
bona fide question of title was raised which ousted the jurisdiction conferred on 
the Court by s. 91. Th^ Court, however, refused to reoeive the evidence, and 
held that it had jucisdiotion. On reference to the High Court. 

[296] Held that the defendant was entitled to set up the defence which he 
did, and that it ousted the jurisdiction of the Court of Small Causes to proceed 
further with the action — inasmuch as such defence raised a question of adverse 
title, which, in suits under s. 91 of Act IX of 1850, that Court had not jurisdic- 
tion to decide. 

£R., 10 M. 17 (20J ; 18 M. 378 ; 20 M. 326 ; 32 M. 323 = 2 Ind. Cas. 616 = 5 M.L.T. 77.1 

The following case was stated for the opinion of the High Court, 
under s. 55 of Act IX of 1850, by N. Spencer, Second Judge of the Court 
of Small Causes at Bombay ; — 

“ This is a summons issued under s. 91 of Act IX of 1850, calling on 
the defendant to show cause why he refuses to deliver up possession to 
the plaintiff of the second storey and the gable of a house assessed under 
Nos. 70,71 and 73, situated in Hanuman Gully, belonging to the plaintiff, 
which is now occupied by the defendant as, it is alleged, the tenant of the 
plaintiff. 

** 2. The house in question was at one time the property of the 
defendant, and was, with other houses and lands belonging to him, 
mortgaged by him by a d^ed, dated the 8bh of October, 1866. to one Nensey 
Hunsraj, to secure the repayment of the sum of rupees one hundred thou- 
sand and interest. 

" 3. Default having been made by the defendant in payment of the 
mortgage-debt, the mortgagee, under the power given to him by the deed, 
put up the properties for sale by auction, and the plaintiff, as the highest 
bidder, became the purchaser of the same. A copy of the deed of con- 
veyance by the mortgagee to the plaintiff, dated 16th August, 1870, is 
annexed, marked A. 

"4. It is admitted that on the 28th of April, 1873, the defendant 
passed to the plaintiff a writing (Ex. B) acknowledging that he was 
occupying the premises, from which it is now sought to eject him, as the 
plaintiff’s tenant, and agreeing to pay him rent for the same at Rs. 25 
per month. > ' ' 

' 5. It is also admitted that, although ho passed this agreement, the 
defendant has not paid the plaintiff any rent. No evidence was taken to 
account for no rent being exacted from him ; but it was stated by the 
plaintiff’s advocate that the i*eason was the relationship between the 
plaintiff and defendant, and because the defendant was in needy circum- 
stances. The occupants of the parts of the house, other than those occu- 
pied by the defendant, [297] pay rent to the plaintiff ; but this is done, 
according to the statement of the defendant’s advocate, by defendant’s 
permission and in furtherance of the scheme hereinafter mentioned. 

6, For the defendant it was alleged that he was a promoter of one 
of the financials which wore started in Bombay in 1864, and that being 
liable to pay a large sum of money on account of calls due on the shares 
held by him, he, at the suggestion of the plaintiff, executed the mortgage 
of the 8th of October, 1866 ; that the mortgagee, Nensey Hunsraj, was but 
a nominee of the plaintiff, and the mortgage a colourable transaction .for 
the purpose of defeating his creditors, no consideration having been paid 
by the mortgagee. That the subsequent sale by auction to the plaintiff 
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was also fictitious, no portion of the purchase-money having been paid by 
the plaintiff, and that the agreement to pay rent was a part of the same 
scheme, made with the view of giving the transaction a bona fide appear- 
ance, and that the plaintiff was only a trustee of the property for the 
defendant. 

“ 7. The defendant’s advocate contended that, under these cir- 
cumstances, there was a bona fide question of title in dispute between 
the parties which ousted the jurisdiction conferred on this Court by s. 91, 
and he proposed to call evidence to prove the facts stated in the preced- 
ing paragraph. 

“ 8. On the part of the plaintiff it was contended — 

That the defendant was estopped from denying the plaint- 
iff’s title. 

“ 2nd. That the defendant was bound by the deed of mortgage and 
the writing, Ex. B, and could not be heard to say that they were execut- 
ed as a part of a scheme to defeat his creditors. 

“ 3rdZ. That this Court’s jurisdiction was only ousted when there 
was a question of title which could legally be raised, and that there was 
no question of title which could legally bo raised in this case. 

9. I was of opinion that there was no question of title involved 
in this case, so far as this Court was concerned, and I declined to receive 
the evidence tendered. I held that until the mortgage to Nensey Huns- 
raj and the conveyance to the plaintiff had been [298] set aside by a 
Court of competent jurisdiction, this Court was bound to regard these 
deeds as bona fide^ and executed for valuable consideration ; that by these 
deeds the legal estate in the house had become vested in the plaintiff, and 
that by agreement B the defendant had acknowledged himself to be a 
tenant of the plaintiff, and that it was not within the province of this 
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Court to receive the evidence proposed to be given. 

10. I, therefore, gave judgment for the plaintiff, and directed that 
the defendant should quit and deliver up possession of the premises to the 
plaintiff, but, at the request of the defendant’s advocate, this judgment was 
given contingent on the opinion of the High Court on the following 
point : — 

‘ Was there such a question of title involved or raised in this case as 
to deprive this Court of the jurisdiction bonferred on it by s. 91 of Act IX 
of 1850, and was the Court in error in refusing to receive the evidence 
tendered T 

11. Pending the decision of the High Court on this question, the 
execution of the warrant of possession has been stayed.” 

Kirkpatrick^ for the defendant. — The Court below was wrong in re- 
fusing to admit the defendant’s evidence. Section 25 of Act IX of 1850 

■ expressly provides that an equitable defence may be pleaded in the Small 
Cause Court. In a Court of Equity the evidence offered by the defendant 
would be admitted, and his defence, if proved, would be good ; Ram Surun 
Singh V. Mt. Pran Peary (1); Sreemutty Debiav. Bimola Soondnree{2)\ 
As}iruf Sirdar '7. Ranee Bhuho (3); Bowes v. Poster (4) ; Bone v. Ekless{6)\ 
Taylor on Evidence (6th ed.), Vol. I, p. 108, s. 80. See, also, Indian 
Evidence Act (I of 1872), s. 92, Proviso I. If the facts we allege are 
proved, a question of title is raised, and the jurisdiction of the Court is 

■ ousted : Rowla Ooma v. Bala DharmajiiS), 



(1) 1 W. R. 156. On appeal 13 M, I. A. 551. (2) 21 W. R. 422. 

(3) 25 W. R. 40. (4) 2 H. & N. 779. (5) 5 H. & N. 925. (6) 2. B. 91. 
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1881 Tbe Hon F. L. Latham (Acting Advocate-General), for plaintiff. 

Peb.21, — The plaintiff denies the fraud alleged by the defendant, but this caso 

must be argued as if the statements of the defendant were true. Tbe queS;* 
ORIGINAL tion here arises on the ejectment sections of [299] the Act, and the dispute 
Civil, is as to the right to possession, not as to the title. The plaintiff rests hie 
5 295 claim on a mortgage-deed, a conveyance and a writing of attornment, all 

of which are admitted by the defendant. The plaintiff is the legal owner, 
and has a right to obtain possession under s. 91. This section is borrowed 
from English County Courts Act, 9 and 10 Vic., c. 95, s. 122. See also 19 
and 20 Vic., c. 108, 50. The English cases apply : In re Fearon v. Now» 
all (1) ; Lilley v. Harvey (2) ; Loyd v. Jones (3). See, also, Dadabhai v» 
Kuverbai (4). Even if the defendant proved the facts he alleges, they 
would be no defence. The Judge was, therefore, right in excluding evi- 
dence of them : Doe d, Roberts v. Roberts (5) ; Bessey v. Windham (6) ; 
Kerr on Fraud, p. 306. Where documents are produced giving an apparent 
title, the party who seeks by his evidence to render them of no effect is to 
be regarded as invoking the aid of the Court, and such aid the Court will 
not give in case of fraud. Equity would not restrain such an ejectment 
suit as this : Curtis v. Perry (7) ; Brackenbury v. Brackenbury (8) ; Cecil v. 
Butcher (9) ; Groves v. Groves (10). It is true that s. 25 of Act IX of 
1850 allows equitable defences, but that section refers only to cases in 
which a final decision upon the rights of the parties is given — not ta 
cases under s. 91 in which there is no such final decision, but only a pro- 
visional possession awarded. 


JUDGMENT. 

Westropp, C.J. — This is a reference from Mr. Spencer, one of the 
Judges of the Court of Small Causes at Bombay, in a suit brought in that 
Court under s. 91 of Act IX of 1850, whereby the plaintiff sought to eject 
the defendant from the second storey and another portion of a house in 
Hanuman Gully in this island. 

The defendant was originally the owner of the whole house and of 
considerable other immoveable property, and being so, mortgaged the' 
same by deed of the 8th of October, 1866, to a fellow oastexnan (as 
has been admitted at the Bar), one Nensey [300] Hunsraj, for one lakh 
of rupees, repayable with interest. Under a power of sale contained in 
the mortgage- deed, Nensey Hunsraj, on the ground that default had been 
made in payment of the money purported to be secured by the mortgage, 
put up the whole of the mortgaged premises for sale by public auction, at 
which the plaintiff, being the highest bidder, became the purchaser, and the 
mortgaged premises were conveyed to him by Nensey Hunsraj under date 
the 16th August, 1870. The price was Bs. 65,000 as stated in that con- 
veyance. It is admitted that the mortgage and conveyance were registered. 
It is also admitted that on the 28th of April, 1873, the defendant executed 
and gave to the plaintiff a Gujarati writing on a stamp of Re. 1-8, 
whereby he acknowledged himself tenant to the plaintiff, at Ra. 25 
per mensemy of the second storey and loft, the subject of the present 
suit. That instrument, it is admitted, was not registered. The learned 
Judge states that, notwithstanding the Gujarati agreement just men- 
tioned, it is admitted that the defendant has not paid any rent to* 


(1) 17 L.J-Q.B. 161. 
<4) 10 B.H.C.R. 386. 
(7) 6 Ves. 739. 

(10) 3 Y. & J. 163. 


(2) 17 L.J.Q B. 367. 
(6) 2 B. <fe A. 367. 

(8j 2 Jao. &W. 391. 


(3) 17 L.J. O.P. 206. 
(6) 6 Q.B. 166. 

(9) 2 Jao. & W. 565. 
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the plainciff. No evidence in explanation of this fact was given on 
behalf of the plaintiff, but his advocate said that the reason for such non- 
payment was the relationship between the plaintiff and defendant and the 
needy circumstances of the latter. The relationship was, at the Bar here, 
stated to be that the defendant is nephew of the plaintiff. The occunants 
of the parts of the house, other than those occupied by the defendant, pay 
rent to the plaintiff ; but this, it was stated on behalf of the defendant, 
was merely in furtherance of the general scheme, the existence of which 
the defendant alleged as his defence, and was refused permission to prove. 

The defendant alleged, and sought permission in the Court of Small 
Causes to prove, that the mortgage of 1866, the sale and conveyance of 
1870, and the Gujarati writing of 1873 were merely colourable transactions 
entered into for the purpose of securing the property, the subject thereof, 
from expected claims against the defendant, who had been a promoter of 
one of the financial associations in Bombay in 1864, and in that capacity 
had become liable to pay a large sum of money in respect of calls 
on shares held by him ; that this scheme was devised by the plaintiff ; 
that Nensey Hunsraj, the ostensible mortgagee, was the creature and 
[301] nominee of the plaintiff, and that the plaintiff was no more than a 
trustee of the property for the defendant. Under these circumstances, it 
was contended for the defendant that there was a bona fide question as 
to the title which excluded the jurisdiction of the Court of Small Causes 
under s. 9 of Act IX of 1850. 

For the plaintiff it was contended that — 

1. The defendant could not be permitted to deny the plaintiff’s title. 

2. That the defendant was, by the mortgage of 1866 and the 
Gujarati writing of 1870. estopped from making his proposed defence. 

3. That the jurisdiction of the Court of Small Causes was only 
ousted when there was a question of title which could legally be raised, 
and that there was no question of title which could legally be raised in 
this case. 

The learned Judge was of opinion “that there was no question of 

title involved in this case so far as his Court was concerned, and he 

declined to receive the evidence tendered. ” Ho “ held that, until the 

mortgage and conveyance had been set aside by a Court of competent 

jurisdiction, the Court of Small Causes was bound to regard those deeds 

as bona fide, and executed for valuable consideration ; that by those deeds 

the legal estate in the house had become vested in the plaintiff, and that 

by the Gujarati writing the defendant had acknowledged himself to be a 

tenant of the plaintiff, and that it was not within the province of that Court 

to receive the evidence proposed to be given.” Judgment was then given 

for the ^ plaintiff, contingent on the oninion of the High Court on this 

point AJVas there such a question of title involved or raised in this 

case as to deprive the Court of Small Causes of its jurisdiction under s. 91 

of Act IX of 1850, and was that Court in error in refusing to receive the 
evidence tendered ? ” 

It is perfectly settled that, under s. 91 of that Act, a Presidency 
Town’s Court of Small Causes cannot try a question of adverse title. 
Thir^ years ago it was so decided by the Supreme Court at Calcutta 
in Hurrymonee Dosee v. Gopaul-{,30i]chundra Mookerjee (1). We 
have not any reason to believe that the soundness of that decision 
was ever questioned. This Court followed that case in 1877 in Nowla 

^ — t 

(1) 2 Taylor and Bell 57. 
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1881 Ooma v. Bala Dharmaji (1). But it has been argued that the adverse 
Feb, 21. title set up by the defendant in suoh a suit, in order to exclude the 

jurisdiction of the Court, must be a title at law, and not any mere equi- 
URIGINAL table defence. But s. 25 of Act IX of 1850 enacts that “ all suits where 
Civil. the debt or damage claimed or value of the property in dispute is not 

more than Bs. 500, whether on balance of account or otherwise, may be 
brought in the Court of Small Causes.; and all such suits brought in the 
said Court shall be heard and determined in a summary way ; and every 
defence which would be deemed good in the Supreme Court sitting as a 
Court of Equity shall be a good bar to any legal demand in the Court 
of Small Causes. This, no doubt, is not a suit under s, 25 ; but 
it will be perceived that the equitable defence permitted by s. 25 
does not appear to be confined to suits brought under that section. 
It is not there said that an equitable defence shall be a good bar in 
such suits as aforesaid, viz., in suits brought under that section, but that 
It shall be a good bar to any legal demand in the Court of Small Causes *' 
The meaning of the word " demand ” as used in Act IX of 1850 was 
^nsidered by Peel, C.J,, in Radhamoney Boysiomey v. Anandomaye 
Vabey (2). His observations have been transcribed in Walji Karimji v. 
Jaganath Premji (3), in which latter case the meaning of the same 
word demand,” as well in Act IX of 1850 as in Act XXVI of 1864. was 
much considered, and it was held to comprise within its scope all suits in 
respect of immoveable property which might be brought under those Acts 
The preamble of Act TX of 1850, as styled by Peel. C.J.,or. more properly] 
Its title, VIZ., An Act for the more easy recovery of small debts and 
demands in^ Calcutta, Madras, and Bombay,” was under the term 
demands ” regarded by him as referring to the recovery of things in 
specie chattels as well as lands and bouses. Furthers. 37 of Act IX of 
1850 enacted that ‘ the Judges of the Court shall be emnowered to deter- 
mine all [303] questions as well of fact as of law or eauitv as determined 
in the Supreme Court in all cases which they have authority to try.” 

Now. although those Judges have not authoritv finally to determine, 
in cases under s. 91, any question of adverse title, either legal or equitable, 
yet It :s competent for a defendant in a suit under that section to set up 
an adver^ title, either legal or equitable, in bar of the demand, i.e., the 
action The Court of Small Causes cannot determine whether either of 
those titles is good, but it may, and indeed must, determine, in order to 
ascertain whether or not its jurisdiction to proceed with the suit is ousted, 
whether an actual question of title has been set up. The averment, by wav 
of defence, of facts which do not amount to an allegation of title would not 
oust the jurisdiction under s. 91. Dadahhai v. KuverbaiU). The defend- 
ant in that case put forward the intention of her husband to make a 
settlement on herself and her children. The Court, after saying that did 
not amount to an allegation of title, was careful to add : " It is no assertion 

of an agreement or contract or or other legal or equitable liability 

to convey to or hold the premises for the benefit of the defendant Kuverbai 
and her children. In speaking of s. 91. Peel. C.J.(5). says : " The value 
of possession wheretbere is no title is so well known that it would be quite 
unreasonable to suppose that it had escaped the notice of the Legislature, 

Z ■ ^ trial decision of 

ti tle (6), they meant to invert the position of the several claimants, to 

(|) 2 B. 91. (2) 2 Ind. Jur, 146. fsi 2 R R4 /rr rqi 

(4) 10 B.H.C.R. 386, (5) 2 Taylor and Boll at pp. 68 69 

(6i See sec. 98, Act IX of 1850. 
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displace one from the possession and to nut in another whose claim, had 
he been in the position of a plaintiff, might not have been capable of proof, 
or might have been subjected also to some defect.” In Noiola Ooma v. 
Bala Dharmaji (1) the defendant, whom it was sought to eject from 
a room in a house, was, as the defendant is here, attacked upon deeds 
-executed by himself, viz., a mortgage and a further charge, to both of 
which he admitted his signatures. He had formerly been, as the defendant 
was here, owner of the whole house. Neither of these documents had been 
set aside by a Court of competent jurisdiction, nor had a deed of sale exe- 
cuted under a power of sale contained in the mortgage. Thus far the two 
[304] cases coincide. The defence in Nowla Ooma's case was fraud in 
obtaining from the defendant the mortgage and dead of further charge. 
The late Chief Judge of the Small Cause Court held that to be such a 
defence as ousted the jurisdiction of his Court, and his view was affirmed 
by the High Court. The defence in the present case is that the mortgage, 
the sale and the writing of attornment were all merely colourable, exe- 
cuted to screen the property from execution, that no money passed between 
the parties, that the defendant has never been out of possession of the 
portion of the property now claimed, and that the plaintiff has coma into 
Court to ask it to aid him in turning his own wrong to his own advantage. 
It is difficult to suppose that the Legislature could by s. 91 have intended 
to assist, under such circumstances as alleged here, a plaintiff, never in 
possession, to turn out the defendant and put him to his action on the title 
to recover the premises, and thus shift from the plaintiff to the defend- 
ant the burden of the attack. Were we to do so, we think that we should 
act at variance with Sir L. Peel’s view of the scope of that section 
and with the decision of this Court in Noiola Ooma v. Bala Dharmaii (1). 
It rnust be remembered that the parties are Hindus, and that, if the defend- 
ant s case be true, the plaintiff has never had even a technical posses- 
sion. inasmuch as the writing of attornment is a mere sham. Actual 
possession, either manual or by payment of rent, it is admitted that the 
plaintiff never had. It does not appear to us that it was the intention of 
the Legislature, that, when a defendant makes such a contention as the 
defendant does here, the Court of Small Causes should use s. 91 to give to 
^e plaintiff an advantage which he never previously had, viz., possession. 
The parties here are in pari delicto, if the defendant’s allegations be true, 
and, under such circumstances, even at law, potior est conditio defendentis . 
The plaintiff’s counsel has relied on Doe d. Bohtrts v. Roberts (2) to the 
contrary; but, looking to the cases collected by Mr. Pit Taylor in para. 80, 
p. 108 of the 1st vol. of his Treatise on Evidence (3), it seems doubtful that 
even in a Court of common law that case would now be followed. Where 
there was an action on a bond of fair aspect, but really given to induce 

indictment for perjury to withhold his evidence. 
LuOSJ Wilmot, C. J., said : The manner of the transaction was to gild 
over and conceal the truth, and whenever Courts of law see such attempts 
made to conceal such wicked deeds, they will brush away the cobweb 
yarmsh and show the transactions in their true light ” (4). It is an 
indisputable proposition that as against an innocent party *' no man shall 
f p up his own iniquity as a defence any more than as a cause of action’* 
ord Mansfield, 1 Wm, Blaokstone’s Rep., 364), Where, however, a 
non race or deed is made for an illegal or immoral purpose, a defendant, 


(1) 2 B. 91. 
(3) 6th ed. 


(2) 2 B, & A. 367. 

<4) CoHins v. Blantern, 2 Wils. at p. 349. 
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1881 against whom it is sought to be enforced, may show the turpitude of both 
Feb. 21. himself and the plaintiff, and a Court of Justice will decline its aid to 

enforce a contract thus wrongfully entered into. ** The objection that a 
UBIGINAD contract is immoral or illegal as between plaintiff and defendant sounds at 
Civil. all times very ill in the mouth of the defendant. It is not for his own sake^ 
B B 295. however, that the objection is ever allowed, but is founded on general 

principles of policy, which the defendant has the advantage of*’ (Per Lord 
Mansfield, Cowper s Rep. 343). It is on this principle that defendants in suits 
on contracts, ostensibly hona-fide, are permitted to show that those con- 
tracts really are mere wagering transactions.In Bam Surun Singhy.Mt.Fran 
Peary (l) the Privy Council say: It is impossible to treat this deed of condi- 
tional sale and mortgage as creating any estoppel. It is sought to he enforced 
by a person out of possession. It is, in truth, the case of a common mortgage 
on which the defendant says there never was the money advanced. It is 
open to a mortgagor in this country to deny that the money, the receipt 
of which is generally acknowledged under his hand and seal, was advan- 
ced, and to cut it down to a nominal sum or nothing. That being so, 
and the instrument being relied upon by a person out of possession seeking 
to obtain possession through the medium of a foreclosure suit, it appears 
to their Lordships that there is nothing whatever to prevent the defendant 
from showing the real truth of the transaction.” As to the objection that 
a tenant may not deny his landlord’s title, there is not any tenancy 
whatever between the plaintiff and defendant here if the latter's defence 

be true, and the plaintiff, so far from being the landlord, is the trustee of 
the defendant. 

[306] We think that the Small Cause Court was in this case depriv* 
ed of jurisdiction under s. 91 of Act IX of 1850 by the defence set up by 
the defendant. The judgment of that Court should be reversed, and the 
suit should have been dismissed for want of jurisdiction. 

The parties respectively should bear their own costs of the suit and 
reference. 

Attorney for the plaintiff.— Mr. H, W, Payne, 

Attorneys for the defendant. — Messrs. Hore, Conroy and Broivn, 


5 B. 808. 

APPELLATE CIVIL. 

Before Sir Michael Roberts Westropp, Kt., Chief Justice, 

and Mr. Justice Biidwood. 


Jadow Mulji (Plaintifi) v. Chhagan Raiohand. deceased, by hib 
SON Jamna, minor, by his guardian, ad litem Wanmali 
Harjivan (Defendant).*- [8th March. 1881.] 

Administrator of a minor's estate — Guardian ad litom — Next friend— Minors' Act^ of 

-^’0/1877). ss. 44^^ 456. 468— Acf XII of 
1879 Act X of 1S76, s. 16 — Act XV of 1880, s, 3, c^. (6 ) — Courts of Sf nail Causes 

no administrator of the estate of a minor is appointed under Aot XX of 
objection to the appointment of a guardian ad litem under s. 448 
of the Civil Procedure Code (Aot X of 1877j (as amended by Aot XII of 1879) for 
the purpose of defending a suit against the minor. 

• Small Cause Court Reference, No. 1 of 1881. 

(1) 13 M.I.A. 661 at p. 669. 
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Act XX of 1864i 8. 2, has no beariog on the case of a next friend or guardian 
ad litem not claiming charge of the minor’s estate. 

Neither Act XX of 1864, zjot the Civil Procedure Code, (Act X of 1877) (as 
amended by Act XII of 1879) empowers any Court to appoint a person against 
his or her will, to be a next friend, guardian ad litem^ administrator of the estate, 
or guardian of the person of a minor. 

Section 458 of the Civil Procedure Code (ActX of 1877) is not, so far as regards 
payment of coats, applicable to any person appointed to act as guardian ad litem 
without his previous assent. 

Section 3, cl. 6, of Act XV of 1880 preserves jurisdiction to a Court to try a 
suit against a minor, notwithstanding the appointment of one of its officers to be 
the minor’s guardian ad litem. 

The decision in Mohan Iswar v. Baku iJwpa (1) is superseded by Act XV 
of 1880, sec. 3, cl. 6, in so fat as that decision affected officers of the Court 
[307] appointed guardians ad litem under s. 456 of Act X of 1877. as amended bv 
Act XII of 1879. 

Inconvenience, pointed out, of introducing into Acta relating, and enacted 
as relating, to special jurisdiction only, provisions affecting civil procedure 
generally. 

[F., 20 B. 534 ; Rel., 15 C.L.J. 3 = 16 O.W.N. 256 = 13 Ind. Cas. 414 : R., 9 B. 239 * 
9 B. 395.] 
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This case was referred for the opinion of the High Court by Oursetji 
Manekji, Judge of the Small Cause Court at Ahmedabad. under s. 617 of 
the Civil Procedure Code (Act X of 1877), with the following remarks ; — 
“Plaintiff’s suit is on balance of account settled by Chhagan Bai- 
chand, since deceas£d. The said Chhagan has left a son who is a minor, 
and property which is worth more than Ks. 250, The said minor is made 
defendant with Wanmali Harjivan as his guardian ad litem. Wanmali, 
however, declines to act as such guardian, though he is the minor’s 
maternal uncle, and it appears from the man’s demeanour in the witness- 

box that he simply objects for the purpose of evading or delaying satisfac- 
tion of plaintiff’s claim. 

The questions which arise are — 

1st Has this Court power to appoint a guardian ad litem under 

s. 443 of the Civil Procedure Code, (Act X of 1877) where the estate is 

beyond Es. 250 in value, supposing a person is found willing to act as 
such guardian ? 

%xd. Has this Court power to appoint such guardian where 
the person is unwilling to act as such guardian, though his unwil- 
lingness is merely vexatious, and ie assumed for the purpose of delay or 
evasion ? 

Zrd. If the Court appoints one of its own officers guardian ad litem 

Procedure Code, (as amended by s. 73, Act XII of 
1879), would it have jurisdiction to try the suit? 

. / My opinion, as to the first question, is in the affirmative. If a person 
be found fit and willing’, s. 443, I submit, authorizes any Civil Court to 
appoint him guardian to defend the suit on behalf of a minor, 

irrespective of the value lof the estate to which the minor may have suo- 

Supdev C2) [308] has been urged against this opinion; 
Hi?*f ^ocision does not, I think, apply, as there, from the frame of the 
If 1 appeared that plaintiff claimed to have * charge of the property,’ 

worth more than Rs. 250, a certificate was necessary 
V 1864. A guardian ad litem is a totally different person ; 

as nothing to do with the administration of the minor’s property ; he 
IS simp y appointed to contest the particular suit in order to protect th & 

(1) 4 B. 638, /gj g 149 ^ 
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minor from a false claim ; and, when decree is made and executed, he ig 
functus officio. Thus, as regards a guardian ad litem under s. 433, it would 
make no difference whether the property is worth more or less than Rs. 250, 
and a certificate in the former case is nob necessary. The very fact that 
under s. 456 (as amended by s. 73, Act XII of 1879) a plaintiff or creditor 
of a minor’s estate can anply for the anpointment of a guardian ad 
would show that Act XX of 1864 does not apply to him ; for in that Act 
there is no provision by which such creditor can ask the District Court to 
have a guardian appointed, though this is sometimes done on the authority 
of Dhondiba v. KusaiX)^ a decision which, I humbly submit, is not alto- 
gether a satisfactory one. 

As regards question No. 2, I am of opinion that a person cannot be 
forced to act as guardian ad litem against his will. When no person ig 
found willing to act, all that the Court could do, would be to appoint 
some one of its own officers. The amending words of s. 456 are ' where 
there is no other person fit and willing bo act’; and the necessary implica- 
tion from these words is that the person to be appointed must not only be 
fib, bub also willing. It often happens that a person, though be has the 
custody of the minor, declines to act as his guardian ad litem for the pur- 
pose of delaying the plaintiff, or from fear of being harassed in execution 
proceedings ; bub the Court has now the power to appoint its own officers, 
and thus get over the difficulty which otherwise would have presented 
itself when the friends or relatives of the minor were recalcitrant. 

As to question No. 3, I am of opinion in the affirmative. A recent 
decision of the High Court (I. D. R., 4 Bom., 638) decides [309] that an 
officer of a Civil Court appointed under s. 456, amended as aforesaid, 
would be a Government officer, and thus this Court and other subordinate 
Civil Courts would have no jurisdiction. But, subsequently bo the passing 
of that decision, the legislature has added an important provision to s. 32, 
Act XIV of 1869, as amended by s. 15 of Act X of 1876 (see s. 3. Act 
XV of 1880, passed on 3rd November last). By this proviso a Court offi- 
cer, appointed as aforesaid, would not be acting as a Government officer, 
and this Court would, therefore, have jurisdiction.” 

There was no appeartmceof parties in the High Court. 

JUDGMENT. 

The following is the judgment of the Court delivered by 

Westropp, C.J. — As this Court understands that there has nob been 

any administrator of the minor’s estate aonoinbed under Act XX of 1864, 

there does not appear to be any valid objection to the appointment of a 

guardian ad litem s. 443 of Act X of 1877 (as amended by Act 

XII of 1879) in the present case. (See s. 464.) Section 2 of Act XX 

of 1864 has not any bearing on the case of a next friend or guardian ad 

litem not claiming charge of the estate of the minor. [See Vijkore v. 
Jijibhai (2).] 

As to the second question, this Court is of opinion that neither Act 
XX of 1864 nor Act X of 1877 (as amended hy Act XII of 1879) empowers 
any Court to appoint, against his or her will, any person, to be a next 
friend, guardian ad litem^ guardian of the person, or administrator of the 
estate, of a minor. So it was decided as to Act XX of 1864 in Bahaji v. 
MarutiK^).^^ In s. 456 of Act X of 1877 (as amended by Act XTI of 1879) 

the words no other person fit and willing to act as guardian for the suit*’ 
(1) 6 B,H.C.R. 219 (220). (2) 9 B.H.C.R. 310. (3) Infra in nolis, 5 B. p.310. 
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clearly iadicafce fchafc the Legislature did nob intend to force the office of 
guardian ad litem on any person in invitum ; and such, even independ- 
ently of those words, this Gourb would have deemed bo be the proper 
construction of the Act, unless the contrary distincbly appeared in it, 
which it does nob. Section 458 does not, so far as regards payment of 
costs, appear to be properly applicable bo any person appointed to act as 
guardian ad litem without his previous assent. 

[310] The reply bo the third question, viz., whether the Court of 
Small Causes at Ahmedabad, if it appointed one of its own officers to be 
guardian ad litem under s. 456, would thereby lose its jurisdiction to try 
the suit, is given by s. 3, cl. b, of Act XV of 1880, the effect of which is 
to preserve to the Gourb of Small Causes its jurisdiction notwithstanding 
the appointment of one of its officers to be guardian ad litem. That 
enactment, which received the Viceroy's assent on the 3rd November, 
1880, supersedes the law as laid down in the decision in Mohan Ishwar v. 
Hahu Bupa (1) , on the 13bh July, 1880. in so far only as that 

decision affects officers of the Court appointed under s. 456 of Act X of 
1877, as amended by Act XII of 1879. 

This is a suitable opportunity for observing that the introduction of 
a clause affecting civil procedure and Civil Courts generally, such as s. 15 
of Act X of 1876, into an Act purporting to regulate a special branch of 
civil procedure only, viz., that relating to revenue jurisdiction, is inartistic 
in legislation and inconvenient in the administration of justice. Such a 
general provision, when hidden in a special Act not often resorted to in 
practice, is apt bo be overlooked by pleaders and Judges who are seldom 
concerned in revenue cases. This irregularity of legislation having been 
commenced in Act X of 1876 is, therefore, less inappropriately continued 
in Act XV of 1880. 
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APPELLATE CIVIL. 

Before Sir Michael Roberts Westropp, Kt., Chief Justice, and 

Mr. Justice Kemhall. 


BaBAJI {Plaintiff), Appellant V. MaRUTI, A MINOR. BY His 
GUARDIAN GUJAl {Defendant), Respondent."^ [I5bh September, 1874.] 

The Minors’ Act, No, XX of 1864 — Certificate of Admirvistration — Minor Defendant 

Procedure. 

An order for the issue of a certificate of administration to any particular in- 
dividual, under Act XX of 1864 ought not to be made until it is ascertained 
whether that individual is willing to take it. 

Where an order for the issue of a certificate of administration was made on 
default of the mother of the infant to appear and show cause why the certificate 
should not be issued to her. 

[311] that such default in appearance ought not to be accepted as an 

dS86iit to tli6 issiiiDg of thd coFtific&td to tlio noQ^ftpps^ring party# 

If no relative or friend of the minor can be found who is willing to take out a 
certificate, the District Judge should name some officer of his Court, or some 
respectable nominee of the suing creditor of the infant. 

£F., 7 C.L.R. 407 ; R., 5 B. 306; 13 B, 656 (663).] 

• Civil Reference, No. 10 of 1874. 

(1) 4 B. 638. 
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This case was referred for the opinion of the High Court by 
R, F. Mactier, Judge of the District Court of Satara. It came before him 
in appeal, and was stated by him as follows : — 

On the 5th of April, 1872, Babaji bin Kusaji applied to this Court, 
as he stated, under Act XX of 1864, in order that a certificate, as guardian 
and administratrix of her infant son, Maruti, might be granted to Gujai, 
widow of Yeshwanta, deceased, against whom he had a claim, and wished 
the guardian of the infant to be placed in a position to enable him (Babaji) 
to sue her as guardian of the minor heir of the deceased Yeshwanta. The 
decision of the High Court in Dhoyidiha v. Kusa (l) and that in Ex pcLTte 
Waman Bapuji (2) (Appeal No. 6 of 1870 under Act XX of 1864) and 
other similar decisions were put forward as authority for this aoplioation. 

This application of Babaji under the above ruling of the High Court 
was entertained, and notice was served on Gujai to appear to take out the 
certificate, or show cause for her not doing so. Gujai did not appear, and, 
under the ruling of the High Court, an order was passed that Gujai should 
receive a certificate as guardian of the infant Maruti. 

On the strength of this order having been given, copy of which he 
obtained, Babaji sued Gujai to recover the amount of a debt due by her 
husband, Yeshwanta, making her a defendant * as guardian and manager 
of the minor Maruti, son and heir of Yeshwanta, deceased.* The case was 
beard by the Subordinate Judge, First Class, who dismissed the suit, on 
the ground that, though an order had been passed on Babaji* s application 
to give Gujai a certificate, she had not actually taken out the certificate, 
and was not, therefore, properly made a defendant. 

Babaji has now appealed against the decision of the Subordinate 
Judge dismissing his suit, and the case has been partly heard; but, as I 
am in doubt as to what is to be done under the circumstances, I am forced 
to ask for the opinion of the High Court on the matter. 

This Court has done all that it could possibly do in appointing Gujai 
guardian of her infant son on the application of a third party, and it ap- 
pears to have gone somewhat beyond the law in even doing so much, as 
there seems to be no law to force a person to take out a certificate, and 
none to authorize a third party to get another person to be appointed 
guardian, who will not apply to be so made of his own accord. 

This Court has done all that it could do. The question, then, is — 
Should the Subordinate Judge have refused to admit Gujai as a defendant 
without the actual certificate of guardianship ? According to the sfrtcf reEkd* 
ing of [312] s. 2 of Act XX of 1864, the Subordinate Judge was right, for 
Gujai has not actually obtained a certificate. But I know of no law to force 
Gujai to come and obtain a certificate, and as she cannot be so made to 
take a certificate, and as the Subordinate Judge was right, on the other 
hand, in not admitting her name as a defendant until she did hold a certi- 
ficate, the matter, as it stands, leaves me in doubt as to what is to bo done. 

If this Court were to appoint the nazir a guardian, ex-officio^ of a 

minor under the charge of the Civil Court, this would be attended with 

groat inconvenience. Many such minors as this one have no property 

whatever which could be made available to pay * for taking charge of the 

estate,^ and, though in this case there may be some property, there are 

many in which there is^ none at all, and yet the nazir would have all the 

trouble of defending suits against the minor under his charge without any 
remuneration. 



(1) 6 B. H. C, R. A. 0. J. 219. 


(2) Unreported. 
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“ If the nazir were made by this Court trustee of every minor’s es- 
tate, the ‘ manager ’ of which would nob take out a cerbificate, it is proba- 
ble that this difiQculty would be got over, but ib would not be without a 
^eat deal of unremunerated trouble to the nazir of the District Court, and 
it might probably also involve him in expense. 

‘‘ Under these circumstances, I am obliged to ask for the opinion of 

the High Court, and would respectfully suggest a review of the decision 

in Dhondibd v. IKusa (1) which, I would submit, is hardly suDoorbed^bv 
Act XX of 1864.” 

There was no appearance of parties in the High Court. 

The following is the judgment of the Court : — ■ 

JUDGMENT. 

Westropp, C. J. — -This Court concurs with the District Judge in 
thinking that a certificate of administration cannot be forced on the mother 
of the infant, and is further of opinion that an order for the issue of such 
a cerbificate to a particular individual ought not to be made until it is 
ascertained whether that individual is willing to take ib. In the present 
case the order for the issue of the cerbificate appears to have been made 
on default of the mother of the infant to appear and show cause why the 
certificate should not be issued to her. Such default in appearance ought 
nob to be accepted as an assent to the issuing of the cerbificate to the non- 
appearing party. If no relative or friend of the minor can be found who 
is willing to take out a certificate, the District Judge will be under the 
necessity of naming some officer of his Court or some respectable nominee 
of the suing creditor of the infant. Difficulty will sometimes arise in 
such oases : but this Court is inclined to think, and certainly hopes, that 
the instances will be rare in which a minor, whom it is worth the creditor’s 
while to sue, will be so completly destitute of friends and relatives as that 
none can be found to protect his interest. 


5 B, 813. 

[313] OEIGINAL CIVIL. 

Before Sir Charles Sargent, Kt., Justice, and Mr, Justice West. 


CURSBTJI Eustomji Setna {Plaintiff) v. Thomas Williams 

{Defendant)."^ [28bh and 29th April, 1881.] 

Small Causes Court-~8hip~Bill of lading^-Charter party^Incorporation in bill of lading 
of terms of chart^ pariy-^Cargo— Freight payable on intake measurement^Me asure- 
ment at^rt of delivery ^Discrepancy in^neasurements^Evidence-^Burden of vroof 

^Suit by consignee for excess freight, ^ ^ 


K.V. at Moulmem consigned to the plaintiff at Bombay 135 logs of teak 
tamber shipped on board the defendant’s ship. The bill of lading, which was 

described the logs as marked K. V., and measuring tons 
115-12-10, and it provided for the payment of freight thereon at Bombay at the 

Sn right delivery. The last clause of the 

handwriting of the defendant, and wasasfollows:— 
u measurement unknown : all other conditions as 

of u charter party was expressed to be between the owners 

Messrs. B. of Rangoon, as oharberers of the whole ship, and 

W fo payment of freight “at the rate ot Ks. 18 per ton of 50 oubio 

BB lor all timber, one rate throughout, ezoept 100 ton s broken stowage at half 

• Suit No. 30 196 of 1880. 

(1) 6B. H. 0. R. A, C. J. 219. 
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freight, by intake measurement.** On arrival of the ship at Bombay, the piaintifi, 
as coDsigoeeof the timber and holder of the bill of lading, paid the defendant (the 
captain of the ship) Rs. 1,500 on account of freight, and took delivery of the 135 
logs. On measuring them, he found that, according to bis method of measure* 
ment, the total measurement of the 135 logs came only to tons 58*27*11*6 and 
not tons 115-12-10 as meotioned in the bill of lading. He claimed, therefore, 
to be chargeable with freight only on the smaller quantity, {vis., Rs. 995-8), 
and to recover from the defendant the difference, (viz., Rs. 501-8), between that 
sum and Rs. 1,500 paid on account as for an overpayment of freight. It was 
proved that all the timber on board had been measured at Moulmein by an 
employee of the charterers acting apparently as agent of all tbo different shippers, 
and that the measurements in the bills of lading were supplied by this person 
to the defendant as the measurements of the different consignments- It was 
also proved that the 135 logs received and measured by the plaintiff in Bombay 
were the same logs that were shipped under the bill of lading, and that the 
plainfiff’s measurement of them was correct according to the mode of measure* 
ment which he adopted. There was no evidence as to what was the mode of 
measurement followed at Moulmein, nor, except the statements in the bill of 
lading, as to what was the actual intake measurement of the timber there. 

Beld that the effect of the last clause iu the bill of lading was to incorpo- 
rate into that document the clause of the charter party which provided that 
freight should be payable on the intake measurement : that the burden [ 314 } 
of proving what the intake measurement actually was, lay upon the plaintiff 
who sought to recover back money which be alleged he bad paid in excess of 
what was due, and that, in the absence of such evidence on behalf of the plain* 
tiff, the statement of quantity contained in the bill of lading was prima /act€ 
evidence of the intake measurement of the timber. 

The following case was stated for the opinion of the High Court, 
under s. 7 of Act XXVI of 1864, by W. E, Hart, First Judge of the Court 
of Small Causes at Bombay : — 

“ The plaintiff Cursetji Rustomji Setna sued Thomas Williams, the 
captain of the ship Abyssinian^ to recover the sum of Rs. 504-8 as an 
over-payment of freight under the following circumstances : — 

‘ One Karanee Veeraswamy at Moulmein consigned to the plaintiff 
in Bombay 135 logs of teak timber, shipped on board the defendant's 
ship , and covered by a bill of lading signed by the defendant. 

The bill of lading, which is annexed hereto, describes the 135 logs as 

marked K.V., and measuring tons 115-12-10, and provides for the 

payment of freight thereon at Bombay at the rate of Rs. 17 per ton of 50 

cubic feet on right delivery. The last clause of the bill of lading is in the 

handwriting of the defendant, to the following effect: ‘Marks, number, 

quantity and measurement unknown ; all other conditions as per charter 
party.’ 

The charter party, which is also annexed hereto, is expressed to he 
between the owners of the ship and the firm of Messrs. Bhagwandas of 
Rangoon as charterers of the whole ship, and provides (inter alia)iov the 
payment of freight at the rate of Rs. 18 per ton of 50 cubic feet for all 
timber, one rate throughout, except 100 tons broken stowage at half freight, 
by hitake measurevient. 

On arrival of the ship at Bombay, the plaintiff, as endorsee and 
holder of the bill of lading and consignee of the goods mentioned therein, 
paid to the defendant Rs. 1,500 on account of freight, and took delivery of 
the 135 logs. On measuring them, however, he found that, according 
to his method of measurement, which was to measure the length, 
breadth and thickness of each log separately, making no deduction for 
holes or fractures, the total measurement of the 135 logs came only to 
tons 58-27-11-6, and not tons [315] 115-12-10, as mentioned in the bill 
of lading. He claimed, therefore, to bo chargeable with freight only on the 
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smaller quantity, Rs. 995-8, and to recover from the defendant the 
difference between that sum and Rs. 1,500 paid on account (Rs. 504-8) 
as for an over-payment of freight. 

“ It was proved before me that the ship took no part in the mea- 
surement of the timber at Moulmein, but that all the timber put on board 
■was measured by an employee of the charterers acting apparently as the 
agent of all the different shippers, and that the measurements in the bills 
of lading were those supplied by this person to the defendant as the 
measurements of the different consignments. 

“ I also found as facts that the 135 logs measured by the plaintiff in 
Bombay were the same 135 logs as were shipped under this bill of lading, 
and that his measurement of them was correct according to the mode of 
measurement which he followed. 

“ There was no evidence as to what the mode of measurement fol- 
lowed at Moulmein was ; nor, except the statements in the bill of lading, 
as to what was the actual intake measurement there of this particular 
consignment. Neither party would apply for a commission to Moulmein 
for the purpose of ascertaining these particulars, each contending that 
the burden of proof lay on the other. 

“The following authorities were cited before me : — Maclaghlan on 
Shipping, p. 430 ; Tully v. Terry (1) ; Buckle v. Knoop (2) ; Leggatt on Bills 
of Lading, p. 338 ; and Christy v. Ban (3). 

“ I held — first, that the effect of the last clause in the bill of lading 
was to incorporate into that document the provision of the charter party 
that freight was to be calculated on the intake measurement ; second, 
that the burden was on the plaintiff to show that the intake measure- 
ment was tons 58-27-11-6 only; and, third, on the authority of Spaight 
V . Farntvorth (i) j that the measurement by the plaintiff in Bombay 
afforded no criterion as to what was the intake measurement at Moulmein. 

" [ 316 ] I accordingly directed a non-suit to be entered ; but, at the 
request of the plaintiff’s pleader, and on condition of the plaintiff deposit- 
ing in this Court Rs. 50 to cover the costs of the reference, and Rs. 34, 
the certified professional costs of the defendant in this case, the order 
for a non-suit was made subject to the opinion of the High Court on 
points of law to be stated by the plaintiff’s pleader within three days. 

These conditions have been complied with, and the points on which 
the plaintiff’s pleader requires the opinion of the High Court, are the 
following : — 

‘ 1. Was not the burden of proving what was the intake measure- 
ment at Moulmein wrongly laid on the plaintiff, and should it not have 
been laid on the defendant ? 

“ 2, Ought the measurement mentioned in the bill of lading to be 
taken to be the intake measurement at Moulmein ? 

3. Was not the Court in error in considering that the case of 
Spaight v. Farmoorth was applicable to the present case? 

4. Inasmuch as the bill of lading contained an express provision 
for the payment of freight, was not the Court in error in holding that the 
words in the last clause, ‘ all other conditions as per charter party/ 
Operated to incorporate into the bill of lading the provision in the charter 
party that freight was to be calculated on the intake measurement?” 

(1) L.R. 8 O.P. 679, (2) L.R, 2 Ex. 125. 

(3) 1 Taunt. 300. (4) L.R. 5 Q.B.D. 115. 
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1881 The bill of lading was in the following terms : — 

Aprix. 29. Shipped in good order and condition — by Karanee Vearaswamy 

ia and upon the good ship or vessel called the Abyssinian, whereof 
OEiGitfAL 97 ^ Williams is master for this present voyage, and now lying in the river 
ClV'lL. Solevem, and bound for Bombay — K. V. (135) one hundred and thirty-five 
q teak square measuring tons 115-12-10, being marked and numbered aa 

per margin, and are to be delivered in like good order and condition at 
the aforesaid port of Bombay (all and every dangers and accidents of the 
sea and navigation of whatsoever kind or nature excepted) unto order 
or to his assignee. Freight for the said goods payable there at 
the rate of Its. (17) seventeen per ton of 50 cubic feet on right 
delivery with average accustomed. In witness whereof the master or 
[317] purser of the said ship or vessel both affirmed to two bills of 
lading, all of this tenor and date, one of which bills being accomplished, 
the rest to stand void. Bated in Moulmein this 20bh September, 1880.’* 

The following words were added in the handwriting of the captain : — 

“ Weight and contents unknown. Marks, numbers, quantity and 
measurement unknown. 

All other articles as per charter party.” 

Farran, for plaintiff. — The reasoning in the case of Spaiglit v. Fam- 
worUi (1) has no application to the present case. The ground of the 
decision in that case was, as stated on p. 120 of the report, that " errors 
of measurement in part would he corrected by opposite inaccuracies in 
another part.” That would be so as between the charterer of the ship 
and the owners, but this is a case between the charterers and a consignee 
of a portion of the cargo, and if he is overcharged, he will nob be compen- 
sated by the fact that another consignee may be undercharged for his 
part of the cargo. The words “ all other conditions," added to the bill of 
lading, mean that all the conditions, except the one relating to measurement^ 
are to be taken from the charter party. It is, therefore, necessary to 
measure the timber here, and the consignee has done so. In certain 
exceptional oases freight is payable on the measurement taken at the port 
of shipment, but the rule is that it is payable on the quantity actually 
delivered (Maclaghlan on Shipping, p. 430). Further, there is no evi- 
dence that the measurement, given in the bill of lading, is the intake 
measurement. The words added by the captain, declaring that the weight, 
<^c., was unknown, operate to eliminate the figures given in the bill of 
lading, which must, therefore, be read as if they were altogether omitted. 
It is improbable that the shipper intended to be bound by measurements 
taken by a servant of the charterer, who would naturally make them 
as large aa possible. Counsel referred to Gibson y, Sturge (2), Spaight y, 
Farmuorth (1). 

Kirkpatrick, for defendant. — The effect of the words added to the bill 
of lading by the captain is to incorporate the provisions [ 318 ] of the 
charter party. One of the conditions or terms of the bill of lading is that 
timber measuring 115 tons is to be delivered at Bombay. In his note to 
tbe bill of lading the captain in effect says : I do not know whether cha 
weight and measurement stated in this condition of the bill of lading are 
correct, bub all other conditions are to be taken from the oharter party.** 
One of those other conditions is that freight is payable on intake mea- 
surement, and that condition accordingly is incorporated into the con- 
tract contained in the bill of lading. The parties chose to run risk of 

(1) L.R, 5 Q.B.D. 115. 
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mistake in the measurement. Had the error been the other way, the 
captain would be the loser. It is to be remembered that the measurement 
was taken by the shipper’s agent. The statement in the bill of lading is 
prima facie evidence of what the intake measurement was. and it rests 
with the plaintiff to rebut it. Counsel referred to TuUyw. Terry (1), 
W. Nicol d Co. V, J. S. Castle (2), Wegener v. Smith (3). 

JUDGMENT. 

Sargent, J. — The question in this case comes before us on a 
reference from Mr. Hart, the First Judge of the Small Cause Court, in a 
suit brought by the consignee of one hundred and thirty-five logs of timber 
shipped in the Abyssinian at Moulmein for conveyance to Bombay, to 
recover a sum which he has paid to the captain of the ship, but which he 
alleges was in excess of the amount properly payable as freight. There 
is no dispute as to the actual timber which was put on board. The logs 
which were shipped, appear to have been duly delivered at Bombay. The 
question turns on the measurement of the timber ; the captain contending 
that by the contract of carriage the freight was to be calculated upon the 
intake measurement at Moulmein, and, the consignor on his part contend- 
ing that it is to be paid upon the actual measurement of the timber in 
Bombay, the port of delivery. 

The Abyssinian was chartered in July, 1880, to Messrs. Bhagwandas 

of Rangoon, and the charter party contains the terms of the contract 

between them and the owners. The charterers subsequently proceeded 

to obtain cargo for the ship at [319] Moulmein, and goods of various 

shippers were received on board. Among them was the timber in question, 

which was shipped by one Karanee Veeraswamy, and consigned to the 
plaintiff at Bombay. 

The measurement of the timber put on board by the shipper at 

Moulmein is stated in the bill of lading to bo upwards of 135 tons, but 

the plaintiff alleges that upon its arrival and delivery at Bombay he 

himself measured it, and found the measurement to amount only to 

something above 58 tons, and upon this quantity, and not upon the 

amount stated in the bill of lading, he contends that he is liable for 
freight. 

The bill of lading is as follows : — “ Shipped in good order and 
condition — by Karanee Veeraswamy in and upon the good ship or vessel 
called the Abyssiniam, whereof T. Williams is master for this present 

voyage, and now lying in the river Salevem, and bound for Bombay 

K. V. (135) one hundred and thirty-five teak square, measuring tons 
115-12-10-0, being marked and numbered as per margin, and are to be 
delivered in like good order and condition at the aforesaid port of Bombay 
(all and every the dangers and accidents of the sea and navigation of 
whatever kind or nature excepted) unto order or to his assignee. Freight 
or the said goods payable there at the rate of Rs. 17 (seventeen) per ton 
of 50 cubic feet on right delivery with average accustomed. In witness 
whereof the master or purser of the said ship or vessel both affirmed to 
two bills of lading, all of this tenor and date, one of which bills being 
accomplished, the rest to stand void. Dated in Moulmein this 20th 

September, 1880. 

Weight and contents unknown. 

‘ Marks, numbers, quality and measurement unknown. 


1881 

April 29. 

Original 

Civil. 

5 B. 313. 


• (1) L.R. 8 C,P. 679. 
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211 


(3) 15 C.B. 285. 


5 Bom. 320 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1881 

APRIIi 29. 

Original 

OlVIL. 

5 B. 313. 


“ All other conditions as per charter party. ” 

It is these last words, added by the captain to the hill of lading, 
which have raised the question we have to decide. The defendant con- 
tends that their effect is to incorporate into the bill of lading the various 
conditions of the charter party, and, amongst them, the condition which 
provides that freight is to be payable “ for all timber one rate throughout 
(except 100 tons broken stowage at half freight) by intake measurement:' 

[320] Some reference was made in argument to the use of the word 
“ conditions ” in the written words at the foot of the bill of lading. ^ We 
think, however, that it must be taken as equivalent to “ terms,” and 
that the phrase “all other conditions as per charter party” means 
simply that, except where other and inconsistent terms are expressly 
mentioned in the bill of lading, the terms of the contract between the 
charterer and the shipper for the carriage of the timber are to be the 
same as the terms of the contract contained in the charter party. 

Now the bill of lading provides that the freight shall be payable at 
Bombay at the rate of Its. 17 per ton of fifty cublic feet, but it states 
nothing as to the mode of measurement, nor does it indicate where the 
measurement is to be ascertained. When, however, we refer to the 
charter party, we find a term which expressly provides that the freight is 
to be payable “by intake measurement,” and the case of Spaight v. 
Farnworth (1) decides that intake measurement means the measurement 
actually taken at the port of shipment. 

The port of shipment in the present case was Moulraein, and, there- 
fore, the intake measurement upon which frieght is made payable is the 
measurement actually taken at Moulmein. 

Mr. Farran, however, urged that it was improbable that it was 
intended that freight should be payable upon measurements ascertained 
(as he said) by a servant of the charterers, whose object it would be to 
make the measurements as large as possible. But it appears that the 
person who measured at Moulmein, although an employee of the charter- 
ers, acted as agent of the shipper, and was. therefoi*e, we must assume, 
a person in whom the shipper had confidence. It is clear that under 
these circumstances we cannot give much weight to the suggestion of 
improbability. 

Mr. Farran also argued that the addition, by the captain, of the 
words “ marks, number, quantity and measurement unknown operated 
to eliminate altogether from the bill of lading, the statement of the 
quantity of timber shipped ; that by these words the captain declined to be 
bound by the figures contained in the [3213 bill of lading, and that, there- 
fore, the bill of lading was to be read as if it contained no measurement at 
all. But we do not think that the addition of the words " measurement 
unknown ” has this effect. These words are added for a limited purpose, 
viz.^ to protect the captain from liability for short delivery ; and, as shown 
in the case of Tally v. Terry (2). they do not nullify altogether the state- 
ment of quantity contained in the bill of lading. 

We are, therefore, of opinion that the effect of the words added by 
the captain to the bill of lading was to incorporate the clause of the 
charter party which provided that freight should be payable on the 
intake measurement. 

From the 5th para of the case it appears that the plaintiff paid 
Bs, 1,500 to the defendant on account^ but that, now being of opinion 

(1) L.R, 5 Q.B.D. 115 (2) L.R. 8 O.P. 679. 


212 



III.] COLLECTOR OF THANA V. KRISHNANATH GOVIND 5 Bom. 322 


that he has paid too much, he seeks to recover a part of that sum. He 1881 
must, therefore, prove that he has paid too much, and to do so must, if he April 29. 
disputes the accuracy of the statement in the bill of lading, show what 
the intake measurement really was upon which he is liable for freight. ORIGINAL 
At the hearing, however, no evidence upon this point was given by the CIVIL, 
plaintiff, and he was, therefore, properly non-suited. 

Of the questions referred to us, we answer the first in the affirmative. 

The second we answer also in the affirmative, as, looking to the sixth and 
eighth paragraphs of the case, we think there was evidence that the state- 
ment of quantity in the bill of lading was the intake measurement, and 
this evidence was not rebutted by the plaintiff. To the third question 
we do not think it necessary to give any answer ; and the fourth we 


5 6. 313. 


answer in the negative. 

West, J. — I am of the same opinion. Apart from the decided 
cases, I should feel disposed to give to the disputed clause the effect which 
has been proposed by the plaintiff, and to hold that where the captain 
added such words as ** weight, measurement, &c., unknown ” to a bill of lad- 
ing, there is no agreement as to the quantity shipped on board. But the 
authorities which bind us have laid down that these words do not cancel 
the statement of quantity contained in the bill of lading, bub that under 
[322] their protection, if the captain deliver what was given to him, he is 
nob bound by any clause in the bill of lading which purports to state the 
quantity of goods shipped. That being so, there is in this case some 
evidence that upwards of 115 tons of timber were shipped at Moulmein. 
The measurement appears to have been taken by some person acting as 
the agent of shipper, and the taking the bill of lading in this form argued 
that the same terms which were to govern the payment of freight as be- 
tween the owners of the ship and the charterers upon the whole cargo 
should apply also as between the charterer and the shipper in respect of the 
payment of freight upon a particular portion of the cargo. The shipper 
ran the risk of the measurement being incorrect. That, however, was his 
own doing, and cannot now affect the captain’s clause. I think the bill 
of lading is prima facie evidence of the intake measurement upon which 
freight was to be paid, and I agree in the answers made to the question 
referred to us. 

Attorneys for the plaintiff : Messrs. Nanu and Hormusji. 

Attorney for the defendant : Mr. H. W. Payne, 


5 B. 322. 

APPELLATE CIVIL. 

Before Sir Charles Sargent^ Kt,, Justice, and Mr. Justice 

M. Melvill. 

The Collector op Thana {Original Defendant), Appellant v. 
Krishnanath Govind AND ANOTHER {Original Plaintiis), 

Respondents.^ [6th December, 1881.] 

Ijimitaixon — Act X7F 0/1869, s. 1. els, 12 and 16 — Grant hy a Hindu sovereign to a 
Hindu temple — Applicability of Hindu law to determine questions of limitation-^ 
Antastha sadilwar — Khertj jamahandi parbhare paiki — Nibandh — What is 
immoveable property. 

The Peishwa, by a sanad dated 1790, granted to the temple of Shri Yyan- 
katesh, at Mahim, an annual sum of Bs. 350 in cash out of the ** antastha 
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sadilwar’',” and three khandis of rice out of the " kberij jamabandi pfirbhare^f 
derivable from the [3233 several mahals and forts therein particularly men- 
tioned. The Collector of Tbana stopped these allowances in 1859> when the 
plaintiffs’ father died, and the plaintiffs in 1871 claimed to have their right estab- 
lished to the benefit of the above grant. 

The right of the plaintiffs admittedly depended on whether the grant was 
immoveable property or an interest in immoveable property, and, as such, 
subject to the twelve-years* period of limitation provided by cl. 12 of s. 1 of the 
Limitation Act XIV of 1859. 




Held {per SARGENT, J.)— 

1. That the grant in question was of the'nature of immoveable property, and * 
that the suit, therefore, fell within the provisions of cl. 12 of s. 1 of the Limita- 
tion Act XIV of 1859. 


2. In using the expression subject of the suit** in the rule laid down by the 
Privy Council in the Toda Giras case (Maharana Faiesangji v, Desai Kalliay^ra-. 

(I) their Lordships intended to include in it all the facts which determine the 
nature of the plaintiff’s claim, and not merely of the allowance itself, and to con- 
fine the application of Hindu law to those cases in which the “ subject of the 
suit ” has such a distinctive Hindu character as that only Hindu law and usage 
can be legitimately invoked to determine its quality and nature. 

3. It is the fixed and permanent character of an allowance, from whatever 
source derived, which by Hindu law entitles it to rank with immoveables. Here 
the grant, from the object which it bad in view, was to be deemed to be one in 
perpetuity, and the fund out of which this perpetual allowance was to be paid 
was derived from a permanent source. It had. therefore, all the characteristics 
of permanency and durability which were essential to bring it, according to 
Hindu law, within the term “ immoveable property.” 

Held {per RlELVILL. J.)— 

1. That the allowance in question was not immoveable property, and that* 
the suit, therefore, did not come within the provisions of cl. 12 of s. 1 of the 
Limitation Act XIV of 1859. 


2. Prom a consideration of the judgment of the Privy Council in Maharana 
Faiesangji v. Desai Kallianrayoji, it would appear that the rule which their 
Lordships intended to lay down is this, viz.^ that, whenever it is possible to 
do 80 , the term “ immoveable property ” and, “ interest in immoveable property” 
in Act XIV of 1859 must be interpreted, on general principles of construction, 
with reference to the nature of the thing sued for and not to the status, race, ^ 
character, or religion of the parties to tbo suit ; but that in exceptional oases, in 
which the thing sued for is of suoh a special and exceptional character that 
its nature cannot bo determined without reference to the special and peculiar 
law of a particular sect or class, in suoh oases, and in such oases only, the law of 
such sect or class may properly be referred to as furnishing a guide to the deter- 
mination of the question. 

3. The Privy Council has thus laid down a rule and an exception, and 
the question in every oase ^must be whether the rule or the exception applies* 


[324] The rule is that the terms *' immoveable property** aud ” interest in 
immoveable property ’* are to be held to inolude not only land and houses, and 
suoh other things as are physically incapable of being moved, but also suoh in- 
corporeal hereditaments as issue out of, or are oonneotod with, immoveable pro- 
perty properly so called, and which, therefore, ” savour of the realty ’* e.g., 
rights of common, tights of way, and other profits in alimo saio, rents, pensions 
and annuities secured upon land, — all these clearly constitute an interest in 
immoveable property. Pensions and annuities not scoured upon land, houses, 
or the like as clearly do not constitute suoh an interest. When a classification 
can thus be made, it ought to be so made without reference to the character of 
the party claiming the right. 


Antastha sad'lwar ’* means extra assessment levied to meet local charges 
analogous to the present local cess fund. 

t Kherij jamabandi parbhare’* means extra assessment in kind upon land over 
the regular land assessment oolleotod by local offioors. and paid by them direct. 

(1) 10 B.H.O.R, 281. 
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4. But there may be cases in which the test prescribed by the rulefails, or 
is very difficult of application, and then will come in the operation of the excep- 
tion to the rule, and it may become the duty of the Court to seek (or guidance 
in some arbitrary definition contained in the religious law of the claimant, e.g., 
in the instance of an hereditary office in a Hindu community incapable of being 
held by any person not a Hindu. The claim now in question is a claim to an 
annuity granted by a Hindu sovereign to a Hindu temple. The annuity is not 
made a charge upon land, and it is not, therefore, according to general principle 
of construction, immoveable property. That being so, it is not necessary to go 
further. 

[R., 10 B. 149 (151) ; 19 C. 544 (F.B.) ; 3 Bom. L.R. 94 (97) ; D., 23 B. 22 (30).] 


This was a second appeal from the decision of W. M. P. Goghlan, 
Judge of Thana, reversing the decree of H. Batty, Assistant Judge. 

The plaintiffs in 1871 sued to establish their right to an annual 
allowance of Es. 350 payable in cash out of a fund called “ antastha 
sadilwar,” and a similar allowance of three kbandis of rice out of “ the 
kherij jamabandi parbhare ’* in virtue of a sanad, dated 1790, granted by 
the Peishwa to the ancestors of the plaintiffs as a contribution to the 
expenses of the temple of Vyankatesh at Mahim, in the district of Thana. 
The suit was first brought in the Court of the Assistant Judge of Thana, 
who rejected it on a preliminary point of limitation, and his decision was 
upheld, in appeal, by the Judge. The High Court, however, reversed both 
these decrees, and directed the suit to proceed, leaving it open to decide 
any question of limitation that might properly arise upon a further exami- 
nation of the pleadings. Upon the retrial before the Assistant Judgh, the 
defendant {inter alia) contended that the allowances having been stopped 
in 1859, when the plaintiffs’ father died, the suit, brought in 1871, was 
time-barred. This contention was based on the ground that the allow- 
ances were not a charge upon land, and, consequently, not immoveable 
property, or any interest in such property within the meaning of s. 1, 
[325] el. 12 of Act XIV of 1859. Mr. Batty, the Assistant Judge, came to 
the conclusion that the defendant’s contention was right, and rejected the 
plaintiff s claim. The Judge, Mr. Coghlan, arrived at a different conclu- 
sion, and, reversing Mr, Batty’s decree, remanded the suit for a trial on 
the ncerits. 

The defendant appealed to the High Court. 

Jardine and Nanabhai Harjdas, Government Pleader, for the appel- 
lant. 

The Hon. Rao Saheb Vishva^iath Narayan Mandlik, for the respond- 
ents. 


JUDGMENT. 


’ ^ Sargent, J, The question which the Court has to determine in 
this case arises upon a grant hy sanad made in 1790 by the Government 
of the Peishwa to the temple of Sri Vyankatesh at Mahim of the annual 
spin of Rs. 350 in cash out of the antastha sadilwar and three khandis of 
1*106 out of the kherji jamabandi parbhare derivable from the several mahals 
and forts therein particularly mentioned. The plaintiffs seek by their 
plants to have their right established to the beifefit of the above grant 
and to be paid six years' arrears of the same. The only issue raised in 
e Court below was whether the plaintiffs’ claim was barred by the 
Statute of limitations, and that question having been determined and a 
decree passed by the lower Court in favour of the plaintiffs, this case now 
comes before us on appeal. It was admitted by both sides that the only 
ciuestion was whether that issue was rightly determined by tlie lower 
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Court, and that the answer to it must depend upon whether the grant 
was of the nature of immoveable property, and, as such, subject to the 
twelve years’ period of limitation as provided by cl. 12, s. 1 of the 
Limitation Act XIV of 1859. The sadilwar or sadilwar patti, which 
by the terms of the sanad was to provide the cash payment of Rs. 350 
per annwn^ is stated in Wilson’s Glossary to be the extra assess- 
ment above the public revenue levied formerly by the revenue officers for 
the purpose of defraying local district charges, and would appear, so far 
as the objects for which it was levied, to have been analogous to the local 
fund cess of the present day. “ Antastha, ” according to Wilson, means 
secret expenditure; also items in the darbar kharch or Court charges of 
[326] the Peishwa. The antastha sadilwar would thus be the extra 
assessment levied to meet local charges imposed by the Peishwa on the 
fund. It further appears from the sanad that the sadilwar, out of which 
the Rs, 350 were to bo paid, was itself a cash payment levied upon cer- 
tain mahals and forts therein particularly mentioned, and derived in part 
from customs levied at various ferries in the several mahals. The evidence 
of witness No. 86 (and it is not disputed) shows that the tax upon tho 
mahals, or mahalanihai, was a J anna cess paid in cash on each rupee of 
land revenue, and the various entries in the revenue books which are in 
evidence in this case show that the sources from which the sadilwar was 
actually derived were, both in the time of the Peishwa and also after the 
assumption of the Government by the East India Company, of the most 
miscellaneous nature — such as a marriage tax, house tax and tobacco 
tax. Again, the tax on the forts, or killenihai, would appear, from 
the same evidence, to have been a tax, levied on officers and sol- 
diers, of i anna on each rupee of their pay. Such, then, being the 
nature of the varied sources from which the sadilwar was derived, it 
would be impossible, I think, to regard the allowance of Rs. 350 as being 
derived from or charged upon land. With respect, however, to the 
allowance of the three khandis of grain, the case is somewhat different. It 
is described in the sanad as kherij jamabandi parbhare paiki, and it would 
appear, from Wilson’s explanation of the term kherij jama and the 
evidence of witness No. 86, that these three khandis were an extra 
assessment in kind upon the land in the several mahals over and above the 
regular land assessment. The sense in which the expression “ parbhare” 
is here used, is not so plain ; but it was, I think, understood by both sides 
as meaning ‘ payable at once by the officers of the local revenue,” — i.e.i 
direct from the officers collecting the land revenue in the several districts. 
Such being the nature of this allowance, it would appear to have bean an 
extra charge imposed upon the land to meet a special purpose, and not a 
mere payment out of the local treasury, as contended for the appellant 
on the strength of the remarks of the Judicial Committee in The Govern^ 
ment of Bombay v. Desai Kallianrai (1). 

[327] It is to be remarked, however, that in the Toda Giras case, 
Makarana Fatasangji Jasvatsangjiv. Desai Kallia7irayajiH^ikamatraiji{2) 
where their Lordships were pressed to act upon the last-mentioned case, 
they observed that the opinion there expressed as to the particular hak, 
that it was not in the nature of immoveable property, was ‘'the expression 
of a doubt rather than a positive decision.” Further, it is to be remarked 
that the Privy Council were dealing in that case exclusively with evidence,. 
the effect of which, at the most, was to establish the simple fact that the 

(1) 14 M.I.A. 561 (563, 664). (2) 10 B.H.O.R. 281. 
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respondent had been paid for a number of years a certain allowance out 
of the revenue of certain parganas. In the present case, however, the 
respondents rely on a grant which imposes an extra assessment on the 
land in certain mahals ; and the mere fact that it is to be collected by the 
local officers ought not, in my opinion, to deprive it of the character of an 
interest in land and, as such, constituting immoveable property. It was, 
however, contended for the respondents that, whether or no the grant be 
deemed to be an interest in land by general law, the question whether it is 
to be regarded as immoveable property for the purposes of the Statute of 
Liimitations must be determined by Hindu law, and that by Hindu law 
it was nibandha, and, as such, ranked with immoveable property. This 
contention doubtless raises a question of considerable nicety. In Krishna- 
hhat Hiragange V. Kapabhat bin Mahalbhat {1)^ where the question was 
as to the right of the plaintiff to officiate as a priest of a temple and to 
receive the offerings, Couch, C.J., said that “in the absence of any 
interpretation clause, such as there was in the Indian Succession Act, 
1865, he thought the Court ought, in applying the law of limitation 
between Hindus, to include in the term immoveable property whatever is 
in the Hindu law understood to be such.*’ In Balvantrav v. Purshottam 
Siddheshwar (2) the plaintiffs claiming as mortgagees of an eight-anna 
share in the hereditary office of village joshi sued his mortgagor co-sharers 
in the office to establish their right as such mortgagees to a moiety of the 
joshi hakSt which they alleged the defendants had received for soma 
years past. Mr. Justice West disapproved of the above ruling of the 
[328] late Chief Justice, and expressed an opinion that the sense to be 
given to the expressions ** immoveable ” and “ moveable ** property in the 
Limitation Act should be gathered from the Acts of the Indian Legislature, 
and should not be subject to fluctuations depending on the race, caste or 
religion of those who have to do with the property. Gibbs, J., adhered 
to the decision arrived at by the Court of which he was a member 
in Krishnabkat v. Kapabhat, The question was, therefore, referred 
to a Full Court, the judgment of which was delivered by Westropp, 
C. J. After an elaborate discussion of the descriptions of property which 
were included in the term immoveable at the time of tho passing of the Act 
of 1859, the learned Chief Justice arrives at the conclusion that there is 
“nothing in the Act XIV of 1859 to cut down what was the received 
meaning of ‘immoveable property* before the Act was passed,” and, further, 
that there is nothing “ in subsequent Acts calculated to give the 
impression that the received doctrine as to immoveable property 
amongst Hindus was wrong, or that Act XIV of 1859 was intended to 
narrow the scope of that phrase, or to show that it is nob a term elastic 
enough to suit itself to the law of any community to whose property it 
may be necessary to apply it,” and the Courb, accordingly, held that 
cl. 12, and not cl. 16, of s. 1 of Act XIV of 1859 was applicable to a suit bo 
recover fees of an hereditary office. In Maharana Fatesangji Desai v. 
Kalianrayaji (3), better known as the Toda Giras case, the Privy Council 
were asked, upon the authority of the above oases of Krishnabkat v. Ka- 
pabhat and Balvantrav v. Purshottam Siddeshwar^ to construe the Statute 
of Limitation by the light of Hindu law. Referring to the judgment of 
the Full Bench in the latter case, their Lordships say : “ It fully upheld 
the decision in Krishnabkat v. Kapabhat^ and affirmed the correctness 
of the rule there laid down for the interpretation of Act XIV of 1859, 

(1) 6 B.H.O.R. A, C. J. 137. (2) 9 B.H.C.R. 99, (3) 10 B.H.O.R. 281. 
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1881 s. 1, cl, 12. The rule is, shortly, this, viz., that inasmuch as the term 
D^6, immoveable property is not defined by the Act, it must, when the- 
Appft ^fstion concerns the rights of Hindus, be taken to include whatever the 
. Umdu law classes as immoveable, although not such in the [329] ordin 

I>ATE ary acceptation of the word. To the application of this rule within proper 

Civil. limits their Lordships see no objection. The question must in everv 
5 bT 22 whether the subject of the suit is in the nature of immoveable 

property or of an interest in immoveable property, and if its nature and- 
quality can be only determined by Hindu law and usage, the Hindu 
law may be properly invoked for that purpose. Thus, in the two cases 
on which the appellant relies, Hindu texts were legitimately used to show 
that, in the contemplation of Hindu law, hereditary offices in a Hindu* 

^ * It. any person not a Hindu were in 

the nature of immoveables.” Proceeding to consider whether the Hindu 

law should be applied in the actual case before it, their Lordships say • 

it appears from the authorities that the Girasias were sometimes Maho- 

medans, and, therefore, that the hah may in its inception have been held 

by a Mahomedan. It is certain that as these kaks now exist they mav 

pass to, and be held and enjoyed by, Mahomedans. Parsis, or Christians 

and their Lordships think chat the applicability of particular sections of 

this general Statute of Limitation must be determined by the nature of 

the thing sued for, and not by the race, character or religion of the 

parties to the suit. The period of limitation within which the claim is 

barred, must be fixed and uniform, by whomsoever that claim is preferred 
or resisted.” ^ 


In the present case the claim is by a Hindu temple based upon a 
ormal grant or sanad from a Hindu sovereign whose obligations the East 
India Company assumed, and to whicli the English Crown ?ubseauentlv 
succeeded. The claim is, therefore, by its very nature one which can only 
be preferred by Hindus, and does not fall within the reasoning of their 
Lordships in the Toda Giras case. But it was contended for the appellant 
that the all(^anc 0 itself was of such a nature as to render it unnecessary 

therefore, falls outside the limits 
which the Privy Councd have placed on the rule laid down by the Full 
Bench decision of this Court. This reasoning, however, appears fco me to 
proceed on too narrow a view of the intention of the Privy Council in 

^PPl'cafcion of the Hindu law to those oases in which "the 

hrn L ? P°>y be determined 

Counc 1 intended, I apprehend, to include in it all the facts which deter- 
itself f the plaintifif’s claim, and not merely of the allowance 

the ® application of Hindu law to those cases in which 

oi?v H& ^ distinctive Hindu character as that 

Qualitv and nftinv^ legitimately invoked to determine its 

of thiq viftTO nf fK * ° hereditary office is itself an illustration 

office ia ranahln nf m^sbips meaning. The nature of an hereditary 

English law. see [Coke on Litt.. 
onlv be nronnrlv eieditary office of a distinctly Hindu character can 

Simatrto case it is 

be tC^uraL^ m perpetuity (for suoh must be deemed to 

itself at anv rata b ^P^“ express language of the grant 

.l.ted by MountstuL Xbins tae” hisSort “ Ubilomly 

the Pesbwa, by Steele" ie hi, p„,.» ‘tXS "e? Sr., 3 
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person in authority. It became unnecessary to decide tbe question, there, 
being no promise or agreement proved in the case before the Court. Now 
nibandha is the Sanskrit [331] word which in the English translations of 
Hindu texts and commentaries has been interpreted by the obsolete English 
law expression ‘‘corrody.*’ Its literal meaning, as appears from Sanskrit 
dictionaries, is “ fixed,” “made fast,” and the illustrations of its use as a 
Hindu term of law enumerated in the judgment of the Full Bench Court 
in Balvantrav v. Purshottam Siddheshioar (2) would seem to show that it 
is applied in its largest sense to any fixed and permanent allowance; or pav- 
ment; or as it is explained in the note to the Digest, Vol. II, p. 162, plac. 
xxxiv, to a gift of a thing assigned upon a fund,” An examination of the 
authorities referred to in the Full Bench judgment can leave no doubt, 
I think, that nibandha (of some descriptions at least) was considered as 
ranking with immoveables in all questions of ownership, inheritance and’ 
partition. I may also refer, in further support of that view, to Dayabhaga, 
-ch. 2, pla. 22, 25. The former placitum concludes with tbe saying of 
Yajnyavalkya. “ that the father is master of the gems, pearls, and 
corals and of all other moveable property, but neither the father nor 
the grandfather is so of the whole immoveable estate,” and in the 
latter it is said, “ from the express mention of immoveables, a prohibition is 
inferred by the analogy exemplified in the loaf and staff against the gift or 
other transfer of a corrody or of slaves.” In other words, as explained 
in the note, the term, “immoveables” carries with it corrodies and slaves as 
well as land, in the same way as the staff being thrust through the loaves, 
those are necessarily brought by bringing the staff. Nor does it appear 
that the corrodies so included in the term "immoveables” are necessarily 
confined to grants by the king and rajahs and people in authority, as 
would appear Co have been inferred from placitum xcii of the Digest, for 
^ is to be remarked that the words "out of mines or the like, settled on 
him and his heirs by the king” are not found in the original, but have been 
apparently introduced into the trauslation from the commentary on the 
text, omitting however the words " or other benefactor.” Ratnacara also 
expounding the word nibandha in the text says: "That which is fixed or 
made fast is nibandha or fixed pension receivable out of mines or the 

^*00 reason of the rule as explained in ch. ix, 

ss. and 23 of the Dayabhaga, viz., thaf the immoveable [332] property 
IS a permanent means of maintaining the family which the Hindu 

(1)9 B.H.C.R. 222. \ 


as by other writers) by a Hindu government to a Hindu temple of an 
allowance to be levied on certain districts, is, in the contemplation of 
Hindu law, in the nature of immoveable property, because that law 
alone can be legitimately applied to the determination of its nature and 
■quality, 

I proceed, therefore, to consider the conclusions to be drawn from 
the Hindu law. It was contended for the respondents that the grant 
was by that law in the nature of nibandha, and, as such, ranked with 
immoveable property. I may remark that this question was raised in The 
Government of Bombay v. Gosvami Shri Girdharlalji (1), the judgment in 
which case was delivered by my colleague, Mr. Justice Melvill. It was 
there held that, even assuming that certain allowances not secured on 
land might be included in nibandha and rank with immoveable property, 
it was. at any rate, essential that such allowances should be derived from 
some express and solemn agreement or promise made by the king or other 
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law-givers regard as an indispensable obligation, we must, I think, oometa 
the conclusion that it is the fixed and permanent character of the allow- 
ance, from whatever source derived, which entitles it to rank with 
immoveables, and that the case of a grant by the king out of mines or the^ 
like is merely an illustration of a corrody in its truest sense. However 
that may be, in the present case the grant was by the king or his author- 
ized representatives. It is a grant which from the object it had in view 
must be deemed to be one in perpetuity; and, lastly, the fund out of which 
this perpetual allowance was to be paid, was derived from a permanent 
source. It has, therefore, all the characteristics of permanency and 
durability which are essential to bring it, according to Hindu law, within 
the term ‘ immoveable property.” 

I would, therefore, dismiss the appeal with costs. 

Melvill, J. — The only question which we have to determine in this 
appeal is whether the subject-matter of the claim is immoveable prooerty,. 
or an interest in immoveable property, within the meaning of cl, 12 , * 8 . 1 of 
Act XIV of 1859. 


In The Government of Bombay v. Gosvami Skri Girdharlalji (1) I 
stated, and I think that I was right in stating, that, in considering, with 
reference to limitation, the question whether any particular allowance' 
(other than an ailow'ance incidental bo an hereditary office), is or is not 
immoveable property, this Court has generally, if nob invariably, applied 
the following test, viz.^ is or is not the allowance in question a charge 
upon land or other immoveable property ? 

If this test be applied in the present instance, the plaintiffs must 
fail. The allowance, in respect of which they sue. is not charged upon 
land. In the plaint ibis treated merely as an annual allowance payable* 
out of the Government treasury. Since British rule was introduced, it 
has never borne any other character. If we go back to the sanad from 
the Peishwa’s government by which the grant is bestowed, we find that 
the allowance consists partly of a money payment out of certain extra 
cesses and transit [333] duties (the nature of which will be found des- 
cribed in Grant Duff’s History of the Mahrattas. Vol. I, p. 26, Indian- 
Eeprint, and note, and in Mounstuart Elphinstooe’s Report on the Ter- 
ritories conquered from the Peishwa, p. 26), and partly of a small quan- 
tity of grain, described as "kherij jamabandi purbhare paiki,” which termi 
may either mean that the grain was to be taken out of the extra collec- 
tions made for incidenta 1 expenses (see Wilson’s Glossary under khatij^ 
juma and 2 ^Mr 6 /iara hak)^ or else that the grain was to be received by the 
grantee, not from the head-quarters treasury, from which the money allow- 
ance was payable, bub direct (parbhare) from the collecting officers in 
the revenue divisions {suja) named in the sanad^ and to be debited under 
the head of extra oolleotions. The Assistant Judge has rightly described' 
the meaning of other terms used in the sana^f, and I agree with him in- 
holding that none of them afford any foundation for the contention that 

the grant was in any way a charge upon land or other immoveablO’ 
property. 

But then arises the consideration whether the determination of the 
question before us is to depend upon the general construction to be given 
to the terms immoveable property” and **interest in immoveable property**' 
as used by the Legislature, or whether it is proper that we should proceed* 


(1) 9 B.H.C.R. 922. 

220 



Ill,] COLLECTOR OF THANA V. KRISHNaNATH GOVIND 5 Bom. 335 


further, and ascertain whether the subject-matter of this suit would, ac- 
■cording to Hindu law, be “ nibandha.** 

In the case to which I have referred, I considered myself justified in 
having recourse to Hindu law as supplemental to the other grounds of my 
decision. I was, indeed, bound by authority to do so ; for in Krishnabhat 
V. Kapabhat (1) it had been broadly laid down by Couch, C. J., that we 
ought, in applying the law of limitation between Hindus, to include in the 
term “immoveable property ” whatever is in the Hindu law understood to 
be such. This principle of construction was subsequently upheld in the 
case of Balvantrav v. Purshottam (2) by Westropp, G.J., and four other 
Judges, of whom I was myself one. 

The two last-mentioned cases have, however, subsequently come 
under the consideration of the Judicial Committee, and it [334] is impor- 
tant to ascertain to what extent they are affected by the judgment of that 
tribunal. 

The head-note to that judgment, Maharana Fatesangji v. Desai 
Eallianrayaji (3), which states broadly that the principle which prevailed 
in Krishnabhat v Kapabhat and in Balvantrav v. Purshottam was anproved 
by the Judicial Committee, appears to me to be inaccurate and misleading. 
What their Lordships really said upon this point will be found at p. 288 
of the report. They refer to the rale as laid down in the Bombay cases, 
and then make the following remarks: — “The rule is, shortly, this, viz., 
that, inasmuch as the term ‘ immoveable property’ is not defined by the 
Act, it must, when the question concerns the rights of Hindus, be taken 
to include whatever the Hindu law classes as immoveable, although not 
such in the ordinary acceptation of the word. To the application of this 
rule, within proper limits, their Lordships see no objection. The question 
must, in every ease, be whether the subject of the suit is in the nature of 
immoveable property ; and, if its nature and quality can be only deter- 
mined by Hindu law and usage, the Hindu law may properly be invoked 
for that purpose. Thus, in the two cases on which the appellant relies, 
Hindu texts were legitimately used to show that, in the contemplation of 
Hindu law, hereditary offices in a Hindu community, incapable of being 
held by any person not a Hindu, were in the nature of immoveables. And 
those decisions receive additional support from the first section of the 
Bombay Regulation V of 1827, which expressly declares hereditary offices 
to be immoveables.” Their Lordships then go on to say that, in the parti- 
cular case before them, it was unnecessary to consider the Hindu law, 
because they were of opinion that the question whether a toda giras hak 
was an interest in immoveable property within the meaning of Act XIV of 
1859 was one which ought not to be determined by Hindu law. And 
they then lay down this general proposition : “ Their Lordships think that 
the applicability of particular sections of this general statute of limitations 
must be determined by the nature of the thing sued for, and not by the 
status, race, character, or religion of the parties to the suit. The period 
of limitation, within which the claim is barred, [333] must be fixed and 
uniform, by whomsoever that claim is preferred or resisted.” 

The conclusion at which the Judicial Committee finally arrived was 
that as the hak in that case was payable by the inamdar virtute tenurce, 
the interest of the hakdars possessed the qualities both of immobility and 
of indefinite duration in a degree which, if the question depended on 
English law, would entitle it to the character of a freehold interest in, or 
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1881 issuing out of, real property, and that, upon the general principles of con- 

Dec- 6. struction apnlioable to an Indian Statute, it must be held to be an inte* 

rest in immoveable property ** within the meaning of Act XIV of 1859. 

Appel- From the passages which I have quoted I conclude that the rule 

LATE laid down by the Judicial Committee, and the rule by which, we must, 

Civil therefore, be guided, is this, viz.y that, whenever it is possible to do^^so, 

tbe terms "immoveable property” and * interest in immoveable property in 

3 B. 322. Act XIV of 1859 must be interpreted on general principles of construction, 

with reference to the nature of the thing sued for, and not to the staiust 
race, character or religion, of the parties to the suit ; but that, in excep- 
tional cases, in which the thing sued for is of such a special and peculiar 
character that its nature cannot be determined without reference to the 
special and peculiar law of a particular sect or class, in such cases, and in 
such cases only, the law of such sect or class may properly be referred to, 
as furnishing a guide to the determination of the question. 

We have thus laid down for our guidance a rule and an exception ; 
and the question in every case must be whether the case is governed by 
the rule or the exception. The application of the rule I take to be this : that 
the terms " immoveable property ” and *' interest in immoveable property " 
are to be held to include not only land and houses, and such other things 
as are physically incapable of being moved, but also such incorporeal here- 
ditaments as issue out of, or are connected with, immoveable property, 
properly so called, and, therefore, to use the language of the old English 
lawyers, " savour of the realty.” Incorporeal hereditaments, which are 
of a purely personal nature, and do not savour of the realty, are 
moveable property. If regard be had [336] only to ordinary principles of 
construction, it will not generally be diflicult to say within which of 
these two classes the subject matter of a suit should be placed. Eights 
of common, rights of way. and other profits in alieno solo, rents, pensions 
and annuities secured upon land, — all these clearly constitute an interest 
in immoveable property. Pensions and annuities not secured upon land, 
houses, or the like, as clearly do not constitute such an interest. When 
a classification can thus be made, it ought to be so made, without reference 
to the character of the party claiming the right. But there may be oases 
in which the test prescribed by the rule fails, or is very difficult of appli- 
cation ; and then will come in the operation of the exception to the rule, 
and it may become the duty of a Court to seek for guidance in some 
arbitrary definition contained in the religious law of the claimant. Con- 
spicuous among such cases (and, indeed, it is the only case in which the 
Judicial Committee has expressly approved of the application of the 
exception), is the instance of an hereditary office in a Hindu community 
incapable of being held by any person not a Hindu. It is clear that this 
is a kind of incorporeal hereditament which it would be very difficult to 
classify with reference merely to the connection of a particular hereditary 
office with land. Such a classification may be possible in the rare in- 
stances in which questions regarding hereditary offices or dignities may 
arise in England [Co. Litt., 20a] ; but the multiplication of hereditary 
offices of every description is a peculiarity of Hindu communities, and 
most of them are of such a character that it would be scarcely possible to 
say whether they savour of the realty or not. In every considerable 
Deccan village there are, at least, twelve such offices ; and a Court might 
well find it impossible to determine, upon general principles, and without 
reference to Hindu law, whether the office of an hereditary blacksmith, 
potter, or astrologer, is or is not immoveable property. It was doubtless 
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from a sense of this difficulty that the framers of Bombay Beg. V of 1827 

specified hereditary offices as immoveable property, while, in regard to all 

ot^r such property, they thought that the term “ immoveable ” would 
sumciently explain itself. 

, present case is an annuity granted 

by a Hindu sovereign to a Hindu temple. The annuity [337] is not 

made a charge upon land ; and it is not. therefore, according to general 
principles of construction, immoveable property. That being so, I do not 
think that we need go further. If the grant had been to a Mahomedan 
mosque, we should have been forced to decide the question upon the general 
construction of the term immoveable for there would be no other ground 
on which we could proceed. And I do not see why we should adopt any 
other principle, because the grant is to a Hindu temple. That circum- 
stance may render it more probable that the grant was intended to bo in 
perpetuity ; but, except to the extent of influencing us in coming to a 
conclusion as to the intended duration of the grant, I do not think that the 
circumstance ought to affect our judgment. Indeed, if we are to hold bv 
reference to Hindu law, that a grant by Hindu Government to a Hindu 
teniple is immoveable property, while a precisely similar grant by a Maho- 
medan Government to a Mahomedan mosque is moveable property we 
must go a, step further and hold that every perpetual grant by a sovereign 
to an maividual Hindu is of a different nature and quality from a similar 
pant to an individual of any other race ; for no texts of Hindu law have 
been shown to us wffich pp grants to temples on any different footing 
from that of grants to Brahmins, or any other persons. It appears to me 
that, were we to proceed upon a principle which would conduct us to such 

T acting in direct opposition to the view expressed by 

the Judicip Committee in Maharana Fatesangji v. Desai Kalianrai. 

h or these reasons I am of opinion that the decree of the District 
Judge should be reversed, and that of the Assistant Judge restored. 


S B, 338 (F.B.). 

[338] OEIGINAL CRIMINAL— FULL BENCH. 

Before Sir Charles Sargent, Kt., Justice, Mr. Justice Melvill and 

Mr. Justice West. 

Empress r. S. Moorga Chetty. [28fch April and 3rd May, 1881.] 

JurtsdicHon— Receiving arid retaining stolen goods within^ jurisdiciicyn where the theft 
was c^imxtted out of jurisdiction-Indian Penal Code, L 410 S 4U-ComS 
swn to take evidence, vower of Bigh Court to grant, on application of prisom'!^ 

The priaoner was tried afc Bombay, under s. 411 of the Indian Penal Code 
nr haying dishonestly received and retained stolen property knowing 

or having reason to believe the same to be stolen property He was also rharapd 

aut abetKa^'ofienoe It app^af^d 

at the trial that the prisoner was a clerk in the employment of a mercantile 

Louis, in the Island of Mauritius. On the 29th October and the 

aeen^Tu '’“h afidtessed by the firm to their commilion 

agent at Bombay were abstracted from the post office at Port Louis ThelatterR 

RTrsSo"" Jr "e fi- for an aggregate « M 

exchan’pfi in November 1879. the prisoner sent all six bills of 

^ letter to the manager of a bank at Bombay, requesting that the 

to him bHuk >■ prisoner's own acooult. and remitted 

and Slv accordingly realised by the bank, 

ed posseLion nf fi? Prisoiier. It was not denied that the prisoner obtain- 

po3S0B8ion o£ the money ana used it as his own. His defence was that the 
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bills bad be6D given to bim in paymentof a debt. The prisoner was convicted, 
on all tbe charges, but, the jurisdiction of the Court having been challenged on 
bis behalf, the question was reserved. 

Held perSARGENT and MELVILL. JJ., (WEST. J.. dissenficnfc) that the 
bills of exchange having been stolen at Mauritius, in which island the Indian 
Penal Code is not in force, could not be regarded as “stolen property” within 
the provisions of s. 410, so as to render the person receiving them at Bombay 
liable under s. 411 ; that the High Court of Bombay had, therefore, no jurisdic- 
tion, and that the conviction must be quashed. 

Previously to the trial at the Sessions, the prisoner had applied to the Court 
for commissions to Pondicherry and Mauritius to take evidence on his behalf. 
The application was refused on the ground that the High Court had no authority 
to issue a commission in such a case, but the learned Judge (West, J.) reserved 
the question for the full Court. 

Held that the High Court had no power to issue a commission out of the 
jurisdiction in a criminal case on an application by the accused. 

[Overruled., 15 Cr. D. J. 207 ^22 Ind. Gas. 991 ; F., 19 B. 105(110); R., 19 B. 72 (76) ; 

30 P. R. 1894 (Cr.).] 

Under s. 411 of the Indian Penal Code the prisoner was convicted, 
at the Criminal Sessions held at Bombay in April [339] 1881, of dis- 
honestly receiving and retaining stolen property, knowing or having reason 

to believe the same to be stolen property. 

The goods had been stolen at Mauritius, and sent by the prisoner to 

Bombay. 

The learned Judge (West, J.) who presided at the trial, reserved the 

following points for the decision of the Court : — 

1. Whether the property in question having been stolen at Mauri- 
tius, in which island the Penal Code is not in force, could be regarded as 
“stolen property within the provisions of s. 410 of the Penal Code, so 
as to render a person receiving it at Bombay liable under s. 411 of the 
Penal Code. 

2. Whether the Court had power, on the application of the prisoner. 

to grant a commission to Mauritius to take evidence. 

The following is the statement of the case made by his Lordship 
(Mr. Justice West) in reserving the above points of law : — 

“ The prisoner in this case was charged before mo with having 
dishonestly received and retained stolen property, and with having abetted 
that offence, committed in consequence of such abetment by a person not 
himself having a guilty knowledge or intention. The ohai'ges related to a 
group of 6 v 0 bills of exchange and to another single bill of exchange. 
These were variously laid as the property of Aroona Chellama, late agent 
in the Mauritius of a firm at Madras consisting of Ohukalingam Cbetty 
and others under the title of Yenna Moona Ravana Mana, and as the 
property of the said Chukalingam and the other members of the firm. 

“ The theft or dishonest misappropriation of the bills of exchange 
being laid as having occurred at Port LDuis in the Mauritius, the jurisdic- 
tion of this Court was challenged by prisoner’s counsel, on the ground 
that no offence cognizable by the High Court was set forth as having 
been committed within the local limits of its authority. The bills alleged 
to have been dishonestly obtained by the accused had, according to the 
charges, been by him sent to a hank in Bombay for collection in Bombay 
from tbe drawees of the several amounts ; but this, it was contended, 
imnlied only a possession continuous with that obtained at Port Louis, 
not any [340] new offence within the jurisdiction of the High Court of 
Bombay. The possession kept by a thief of property stolen by him does 
not, it was urged, constitute a receiving or retention of stolen property, 
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I defcormined that the trial should proceed, subject to my reserving 
the point of jurisdiction, should it become necessary, for decision by a 
Court of two or more Judges. The jury unanimously found the prisoner 
guilty on all heads of the charge. 

On the trial it appeared that a letter sent to the post office at Port 
Ijouis on the 29th October, 1879, and addressed by Aroona Cheliama to 
a commission agent at Bombay, named Pena Lena Supramanee Ghefcty, 
had been abstracted from the post office at Port Louis. A second letter 
posted on the 1st November, 1879. similarly addressed, was also abstract- 
ed. The first letter contained five bills of exchange drawn on persons in 
Bombay for an aggregate amount of Rs. 16,550 ; the second contained a bill 
similarly drawn for Rs. 10,000. Four were drawn at thirty days’ and 
two at sixty days’ sight. 

“ The prisoner was a clerk in the employment of the remitting firm, of 

which Aroona Cheliama was agent. On the 1st November, 1879, he sent 

all the six bills I have mentioned in a letter to the Manager of the Comp- 

toir d’Escompte in this place, requesting that the several amounts might 

be collected on the prisoner’s own account, and remitted to him by bills on 

Mauritius. The sums were accordingly realized by Mons. Vouillon, the 

Manager, and sent to the prisoner. For the defence it was said that the 

bills had been transferred by Aroona Cheliama to the prisoner in payment 

of a debt. That the prisoner had possessed and used them as his own, was 
not disputed. 


I thought that property stolen or criminally misanpropriated at Port 
Louis might properly be designated “stolen property.” though punishment 
for stealing it there could not be inflicted by this Court. A person using 
such property dishonestly within the jurisdiction, and by means of an 
agent having it at his disposal and under his control was, I thought, subject 

.1. . — or retaining stolen property. The dishonest 

retention in fraud of the true owner could not, I thought, [341] merge 
for jurisdictional purposes inlndia, in the theft or criminal misappropriation 
not committed or cognizable in this country. The prisoner’s possession 
being dishonest was itself punishable as such, unless it could be annexed 
to some cognizable act so as to constitute an offence of a different descrip- 
tion, and in this case, though there bad been an act of a criminal 
character (criminal misappropriation) yet as it was not one cognizable by 
the Court, the dishonest possession could not be annexed to it. 

As to the charges of abetment of receiving and retaining stolen pro- 
perty, I thought that, as the receipt of the bills and the dealing with them 
by the manager of the bank at Bombay would have constituted receipt of 
stolen property if he had had the same guilty knowledge and intention as 
prisoner, tne prisoner, according to ss. 108 and 110 of the Indian Penal 
Lode, was subject to punishment for abetting the receiving of stolen 

property, though the manager of the bank had, in fact, acted without any 
guuty knowledge or intention. 

“ On behalf of the prisoner I was asked, before the trial began, to issue 
commissions to Pondicherry and Mauritius to take evidence on his behalf 
‘lia not think I had authority to do this, and I rejected the application. 

respited sentence on the prisoner, and remanded him to gaol 
until the determination of the points above set forth, viz — 

“ foi A® jurisdiction of this Court to try the prisoner, and 

-j whether I had authority as to issue commission to 

alre evidence, and, if I had authority, as to what should be the efifect of 
my refusal to exercise it. 
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“ I reijuest bhafc they may be decided.” 

Starling, for the prisoner.— I submit that this Court has no jurisdic- 
tion to try the prisoner for the offence with whicn he is charged. It is 
admitted that he is not an Indian subject, but a native of Mauritius. The 
question is, whether the offence comes within the provision of s. 411 of 
the Penal Code. It is necessary that the property received should be stolen 
nroperty as defined by s. 410. It is alleged that a theft of the property in 
question was committed, and that, therefore, it comes witliin the definition. 
But the theft must be theft contrary to the provisions [ 342 ] of the 
Penal Code and punishable by it. while in this case the alleged theft 
took place at Mauritius where the Code is not in force : B,. v. Dehruiel (p, 
E. V. Protves (2), E. v. Madge (3), Eeg. v. Elmstun (4). The Indian Legis- 
lature had no power to affect persons residing out of India by its legis- 
lation : 3 and 4 W. IV. Where the Penal Code makes an act done out- 
side the jurisdiction part of an offence punishable by its piovisions, it 
does so in express words : ss. 121, 125, 126. The doctrine contended 

for by the prosecution would lead to great confusion. Property obtained 
by extortion is stolen nroperty according to s. 410, but extortion is not a 
criminal offence outside of India. So that a man might innocently obtain 
property in England, which, if be sent it to India, would immediately 
become “stolen property ” and the receiver of it could be made liable 
under a. 411. In many other ways also the possession of property might 
be obtained by acts innocent abroad, but criminal within s. 410 and 
other provisions of the Penal Code. It would thus be necessary for 
all persons dealing with India, wherever residing, to know and to obey 
the Indian Penal Code, which would then be practically in force every- 
where, and not limited in its operation as directed in s. 2, Counsel 
referred to Reg. v. Advigadu (5), Extradition Act XXI of 1872, Act XI 
of 1872, Eeg. v. Thurhorn (6), Eeg. v. Preston (7). Reg. v. Di.ron (8). 
Eeg. v. Christopher (9). 

As to the power of the Court to issue a commission there does not 
appear to be any authority upon the point. The High Court Criminal 
Procedure Act (X of 1875) only provides for the issue of a commission 
within the jurisdiction. See also Act XXI of 1879, s. 19. He also cited 

Reg. V. Pirtai (10). i n t. 

Kirkpatrick, for the Crown.— It must be admitted that, if the Court 

decides in favour of its jurisdiction, the difihoulties that have been suggest- 
ed may possibly arise ; but, on the other hand, if the Court disclaim 
jurisdiction, much more serious consequences will certainly result. It 
will be possible for an inhabitant of Bombay to [343] employ agents in 
the Mauritius or in Native States for the purpose of dishonestly obtaining 
possession of property belonging to other inhabitants of Bombay by acts 
which would be criminal according to the Penal Code, but which are not 
criminal by the imperfect laws of the places where the acts are done. 
These agents will be at liberty to transmit the property to their employers 
at Bombay, whom the real owners will be unable to make criminally 

responsible for their crime. 

We contend that the receiving of stolon property is a separate and 
independent offence. If the act of receiving be committed within the 
jurisdiction, the case is triable here. No doubt the criminality of that act 

(1) 11 Cox 207. (2) 1 Mood. 349. (3» 9 0. & P. 29. 

(4) 7 B H.O.R. 89 (117). (5) 1 M. 171. (6) 1 Denison 0. 0. 387. 

(7) 2 Denison 0. 0. 353. (8) Dearsley G.G. 580. (9) Boll C, 0. 27. 

(10) 10 B.H.C.R. 356. 
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depends upon whether the property is “ stolen property *’ within the mean- 
ing of s. 410 of the Penal Code, but there is nothing in that section which 
indicates that the dishonest transference of possession which brings pro- 
perty within the class of “ stolen property ” must take place within 
any territorial limit. The object of the two ss. 410 and 411 is to punish 
the dishonest receipt and retaining of property within the jurisdiction. 
The main element in the ofifence is the dishonesty. That is not 
dependent on locality, and s. 410 does not intend to make it so. 
Conspiracy to commit an illegal act. is triable in the English Courts ; 
although the act, illegal by the English law, mav be committed abroad 
where that law is not in force : B, v. Kohn (1). R. v. Barnard (2). 

Reg, v, Elmston (3) is not in point. There the offence tried was com- 
mitted outside the jurisdiction ; here the offence was within it. The only 
English case in point is R. v. Dehruiel (4). That was a case tried under 
Stat. 7 and 8 Geo. IV, c. 29, s. 54. Put that section introduces an ele- 
ment of locality into the offence, for it makes the receiving of stolen pro- 
perty a criminal act only when the theft has been a felony “ by virtue of 
this act or at common law, so that, except the theft was committed in a 
place governed by that statute or by English common law. the English 
Courts had no jurisdiction. There is direct authority in support of the 
jurisdiction: Reg.v. Lakhya Qovind (5), Empress v. Shunker GopeiQ). 
[344] In England it has been held that a person who outside the jurisdic- 
tion instigates a crime within the jurisdiction, may be tried where the 
offence in committed: R. v. Johnson (7). See, also, per Campbell, 0 J 
in R. V. Garrett (8). [West. J., referred to B. v. Brisac (9).] 

As to the power of this Court to issue a commission out of the juris- 
diction in a criminal case, that is a power which must be given by the 
Legislature [R, v. Inhabitants of Upton (10)] and no Statute or Act has 
conferred this power upon the High Court (11). 


JUDGMENT. 

May 3. Sargent, J. — At the hearing of this reference it was admitted 
that no authority could be found for granting a commission in a case like 
the present. 

As to the objection that the possession of the bills within the juris- 
diction of the High Court was only a possession continuous with that 
obtained at Port Louis in the Mauritius and did not constitute a new offence 
within the jurisdiction, it was not insisted on in argument. The remarks 
of my learned colleague on this point in the reference are. to my mind, 
quite conclusive as to its invalidity. There being no act of a criminal 
character of a different nature cognizable by the Court to which the 
possession could be annexed, it was properly punishable as a substantive 

offence under the Penal Code if such as to satisfy the conditions of s. 411 
of the Penal Code. 

The only ground on which the conviction was challenged in argument, 
was that the bills, having been dishonestly obtained at Port Louis, could 
not be designated as '* stolen property ** within the meaning of s. 411 of 


(1) 4 P. & F. 69. 
(4) 11 Cox 207. 
(V) 7 East 65 
(9) 4 East 164. 


(2) 4 F. & P. 240. (3) 7 B.H.C.R.Cr.Cas. 89. 

(5) 1 B. 50. (6) 6 C. 307. 

(8) Dearsley G.O., at p. 241. 

. . (10) 10Q.B.835. 
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1881 the Penal Code, and that, consequently, no offence was committed 

May 3. cognizable by the High Court. “ Stolen property ” is thus defined by s. 410: 

Property, the possession whereof has been transferred by theft or 

Full extortion or by robbery, and property which has been crimi- 

BenCH. nally misappropriated, or in respect of which the offence of criminal 
e — oo [345] breach of trust has been committed, is designated as stolen pro- 

5 B. 338 perty/ ” It was contended for the prisoner that the theft, robbery, crimi- 

(P.B,). misappropriation and criminal breach of trust, referred to in this sec- 

tion, must be construed to mean the offences of thett, robbery, criminal 
misappropriation and criminal breach of trust respectively, and that as an 
‘offence’ is defined by s. 40 to denote "a thing made punishable by this 
Code," except, indeed, in chapter iv and the sections mentioned in els. 2 
and .3 of the section (in which s. 411 is not included), the circum- 
stances under which the prisoner became possessed of these bills in the 
Mauritius did not give them the character of stolen property within 
the meaning of s. 411. On the other hand, it was contended for the^ pro- 
secution that, as the definition of stolen property does not contain any 
territorial term, it is immaterial where the act occurred, provided it falls 
■within the definition of theft, or of robbery, or of criminal misappropria- 
tion, or criminal breach of trust. The case of Reg. v. Ijakhya Qovind (1) 
was relied on in support of that contention. In that case the prisoner 
was charged with dacoity committed in the territory of His Highness the 
Gaikawar ; the Session Judge considered that the circumstance of the 
stolen property being found in the Surat District gave his Court jurisdic- 
tion. On appeal, the Court, consisting of our learned colleagues, Mr. 
Justice West and Mr. Justice Nanabhai, quashed the conviction of dacoity, 
being of opinion that s. 67 of the Criminal Procedure Code did not apply, 
and that the offence was completed at Velanpur. They altered, however, 
the charge to one of retaining stolen property known to have been obtain- 
ed by dacoity, and upheld the sentence. In the case of Rmpvess v. 
Shunker Gope (2) the High Court of Calcutta, consisting of Garth, C.J., 
and Maclean, J., expressed their opinion on a reference under s. 296 of 
the Criminal Procedure Code, on which it is stated in the report there was 
no argument, that the facts were similar to those of Reg, v. Jjakhya 
Govind (1), and sustained the conviction on the authority of that case. 
On neither of those occasions had the Court the advantage of hearing 
argument. 

£346] The question has now been fully argued before us ; and, much 
as I regret the practical inconvenience which may doubtless arise from an 
opposite decision (at least until it can be remedied by legislation), I feel 
myself unable to adopt the view of the law which was acted upon in the 
above case?. It is stated in the judgment in the case of Reg. v. Lakhya 
Govind (1) that the legal character of the retaining depended on circum- 
stances, the definition of which does not involve a territorial term. This, 
I apprehend, having regard to ss. 40 and 7 of the Code, must depend upon 
whether the terms “ theft, extortion, robbery, in s. 410 mean the seve- 
ral ‘ offences ’ of theft, extortion, robbery, tto., under the Code, or only the 
partioulir circumstances independent of locality which go to make up the 
definitions of those several terms. Now, chap. 17 of the Penal Code is 
headed “ Of offences against property,” meaning, of course, to imply that 
the chapter treats of those offences. Similarly the chapter contains numer- 
ous sections with the respective headings “Of theft,” “ Of extortion,” 

(1) 1 B, 50. (2) 6 0. 307. 
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showing that the terms are used to denote the several offences of the 
nature described in the heading of the chapter If that be so, why in 
s. 410, which treats of the offence of receiving stolen property,” are we 
to put a different meaning upon the terms "theft, extortion, robbery, (fcc.,” 
from that which they have cleax’ly had in all the previous sections of that 
chapter ? Ought we not, when so much depended upon the accurate use of 
terms, to give the draftsman credit for having, in the absence of the expres- 
sion of a contrary intention, intended to use terms in one and the same 
sense throughout the chapter. This view also derives confirmation from 
the language of the section itself, for we find ^*the offence of criminal breach 
of trust mentioned as the last illustration of the manner in which the 
property rnay have been dealt with so as to constitute it " stolen property.” 
Indeed, it is obvious, I think, that as the language does not contain any 
verb denoting the act of breach of trust, as the verb " misappropriate ” 
denotes the act of misappropriation, the draftsman made use of a peri- 
phrasis to explain what would have been expressed by a verb if there 
had been a comprehensive verb at his disposal. There is no reason to 
suppose that the word " offence ” was introduced r347] in the case of 
criminal breach of trust ” expressly to mark a distinction between 
that and previous illustrations. 


Lastly, the structure of the entire Code shows that the framers of it 
had in their contemplation only those acts which are made punishable by 
this Code itself. But it may be said that the gist of the offence contem- 
plated by s. 411 is the dishonest intention and knowledge that the property 
has been dishonestly taken out of the possession of the lawful owner, and 
that it may be presumed to have been the intention of the Legislature to 
treat the receiving and retaining of property accompanied by such know- 
ledge as an offence quite independently of the question as to where the act 
was committed by which the property was so transferred from the posses- 
sion of the legal owner. This I am unable to admit. The presumption in 
construing a Penal Code which by s. 2 is confined to acts and omissions 
within the territories of British India, would rather be, that an offence, 
such as receiving and retaining stolen property which is in its very nature 
accessory to the principal act, should be confined to those acts which 
made criminal by the Code itself. This question presented itself in 
England in 1861 under the Act of 7 and 8 Geo. IV, c. 29, in the case of 
V. Debruicl (1). At the trial of that case the question arose as to whether 
the prisoner could be convicted of stealing goods in Guernsey, or of receiv- 
ing stolen goods, having bought the goods in England. Byles, J., after 
consulting Channel, B., and after deciding that a larceny in Guernsey 
could not be taken notice of any more than a larceny in France, said ; 

Nor could the prisoner be convicted of receiving, because that crime 
consisted in the guilty receipt of stolen goods ; that is to say, goods stolen 
according to the law of England, and that law does not recognize a 
stealing in a foreign country as a crime which it will punish.” But it 
was said that the Act of Parliament then in force making the receiving 

goods, ‘the stealing, taking, extorting, 
obtaining, embezzling or otherwise dispossessing whereof shall amount to a 
elony ; ” thereby, it was said, clearly pointing to an act cognizable by Eng- 

words amount to a felony ” is only a mode of describing 
lo»oj the nature of the offence contemplated by the Act, and afford 
DO stronger argument in support of limiting the goods stolen to goods 
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stolen according to the law of England, than the terms theft, extortion, 
robbery, ^g. (which by the Penal Code are the names given to certain 
offences under that Code), afford in favour of the limitation contended for 
on behalf of the prisoner. Mr. Justice Byles’ inference — that the goods 
stolen must be goods stolen according to the law of England, by which I 
understand him as meaning that this was necessary in order to constitute 
an offence in England — would appear to have been the result of general 
considerations. 


It has been said, however, that the construction contended for by the 
prosecution is demanded by an enlightened view of criminal jurisprudence 
as well as by the great practical inconvenience which under the special 
circumstances of this country will result from a more limited construc- 
tion of the section. I fully admit the force of this argument, but it is 
one of which, in my opinion, the Court cannot take notice when the 
proper construction of the Act upon the language of the Act itself is as 
entirely free from doubt as I deem it to be in the present case. To give 
effect to it would be to travel outof the legitimate province of judicial con- 
struction. The proper remedy for such defect as there may be, is in 
fresh legislation. I wish, however, to add that such legislation will require 
careful consideration. Theft, extortion, robbery, criminal misappropriation 
and criminal breach of trust are all technical offences, the definitions of 
which vary very differently in different countries. It is, indeed, only 
within the last twenty years that breach of trust has been made under 
certain circumstances a criminal offence in bjngland If s. 411 be construed 
as broadly as is contended for by the prosecution, a foreigner might be 
convicted here of retaining goods, although in his native country he would 
not have been criminally liable forgetting them into his possession. 

Kor the reasons I have given, 1 am of opinion that this Court had no 
jurisdiction to try the prisoner, and tliat the conviction must, therefore, 
be quashed. 


[349] MEiiVlhD, J. — 1 am of the same opinion. 

The Penal Code (s. 40) defines the word offence ” as a thing made 
punishable by this Code.' The meaning of the term lias bten somewhat 
enlarged by suhsequenj legislation, bub for our present purpose we may 
confine ourselves to the original definition. Ilaving thus defined the 
word, and having distinctly declared (s. 7) that it is used in every part of 
the Code in tlio sense stated in the definition, and in no other sense, the 
Code proceeds to classify criminal acts under different chapters, which 
are headed “ Of offoiicos against the State," Of offences relating to the 
Army and Navy," and so on. Each act constituting an offence is defined, 
a name is given to it, and its punishment is provided for. Having regard 
to the whole structure of the Penal Code as thus described, it seems to 
mo clear that the Code only affects to deal with criminal acts, in so far 
as they are offences, or things punishable by the Code. It restricts itself 
carefully within its own province; not defining, nor even giving a name to 
criminal acts committed by persons for whose punishment it is unable to 
provide. '* Whoever " does a certain act is said to commit theft. 

*' Whoever commits theft shall be punished " with a certain punishment. 
Every person, therefore, who is said to commit theft is punishable under 
the Code. It follows tiiat a person who is not punishable under the 
Code is not oven said to commit theft. 

Chapter XV^ll is headed ** Of offences against property. Seotious 
378 to 409 define and provide punishment for five suoh offences which 
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the Code chooses to designate as theft,” “extortion,” “robbery/' “cri- 
minal misappropriation,” and “ criminal breach of trust.” Then comes 
the section (s. 410) ’with which we have now specially to deal, and 
which is as follows : “ Property, the possession whereof has been trans- 
ferred by theft or by extortion, or by robbery, and property which has 
been criminally misappropriated, or in respect of which the offence of 
criminal breach of trust has been committed, is designated as stolen 
property.” Even if the word offence” had not been used in this section, 
I should still hold that we should be disturbing the whole harmony of the 
Code it we were to attach to the words “tbeft,” extortion,” &c.. in s. 410 
a different signification from that which thev bear in the sections 
immediately preceding. In those sections [350] the terms are confined 
to offences against the Code. It would, as it seems to me, be illogical 
to suppose that in s. 410 the same terms are extended to acts, which, 
though of a similar character, are not punishable under the Code. 

There would probably have been no doubt about this question, if the 
framers of the Penal Code had not seen fit to adopt such familiar terms as 
“ theft,” “ robbery,” and “ extortion.” Supposing that five persons were 
to commit in England what is commonly called a robbery, and that the 
property so acquired were to find its way to India, one would certainly 
feel great difficulty in holding that the receiver could be convicted, under 
s. 412, of receiving property stolen in the commission of a dacoity. The 
idea of describing a crime committed in London as a dacoity would present 
itself to the mind as an absurdity. But when such a popular word as 
“theft” is used, the mind naturally, perhaps, but illogically, is inclined 
in a precisely opposite direction, and its first idea is that it is an absurdity 
to say that theft is not theft all the world over. Every one fancies 
that he knows what theft is. In point of fact every one does not know it, 
for I remember having had the greatest difficulty in making a Bombay 
jury understand that a person who had received a bracelet as a gift 
from a married woman had been guilty of theft from her husband. 
But no doubt the popular understanding of the word “theft ” is, in general, 
sufficiently correct : and when any one is told that the legal definition of 
‘ stolen property ” is that it is property, the possession of which has 
been transferred by theft, his natural impulse is to say that property 
purloined by a foreigner in a foreign country is just as much stolen 
property as if the theft had been committed in India. The fallacy seems 
to me to lie in using the word “ theft ” in its popular, and not in its legal 
sense, and in forgetting that it is, so to speak, a mere accident that the 
Indian Legislature has employed the common expression ” theft,” when it 
might have revived the obsolete word “latrociny,” or used any other un- 
familiar term, whereby to designate a certain criminal act. The truth is — 
and tbe whole matter is summed up in this — that the words “ theft” 
robbery,” “extortion,” and so on, as used in the Penal Code, must be 
regarded as purely technical terms, peculiar to Indian criminal law ; 
and, therefore, it would be just as [351] incorrect to say that property 
dishonestly obtained by a foreigner abroad had been acquired by theft, 
as to say tbat it had been obtained by dacoity or thuggee. 

I am decidedly of opinion that property is not stolen property within 
the meaning of s. 410, unless the act by which it has been acquired has 
been committed either in British India or elsewhere by a person who is 
liable to be tried in<British India for offences committed elsewhere (Act 

XXI of 1879. 8,9). 
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1901 West, J. —The question in this case of whether there was a dishonest 

May 3. receipt or retention of stolen property, resolves itself practically into one 

of whether “stolen” is a word properly applicable to property dishonestly 

Full taken from its owner out of India. To unprofessional persons it must 
Bench, seem strange that a doubt can be entertained as to whether stealing is 

possible beyond the limits of British India : unpleasant experience 

5 B. 338 ^a,s satisfied many of them that a thing is possible in other countries 
(F.B.). jjQ which they can assign no other name. In the Indian Penal Code. 

3 . 410. however, it is said that “ property, the possession whereof has been 
transferred by theft or by extortion, or by robbery, and property which 
has been criminally misappropriated, or in respect to which the offence of 
criminal breach of trust has been committed, is designated as stolen pro- 
perty.” The part of the definition" in respect of which the offence of 
criminal breach of trust has been committed ” is one, it is said, which, 
as it includes the word " offence,” can be satisfied only when the breach 
has been committed in India. In s. 40 it is said that "offence denotes a 
thing made punishable by this Code.” Under s. 2 a person is generally 
" liable to punishment, under this Code, for every act contrary to the 
provisions thereof, of which he shall be guilty within the said territories ” 
(e.e., British India). For anything done outside those territories a 
person is not generally liable to punishment under the Code. Ha has, 
therefore, it is said, committed no offence. Criminal breach of trust 
outside British India is not an offence at all. If it has been committed 
with regard to any property therefore, such property does not thereby 
become " scolen property.” The word offence is not joined, in the 
description of stolen property, to [352] the words theft, ” extortion 
and " robbery ; ” but as it is annexed to "criminal breach of trust,” the 
inference is that it is to be understood with the other designations of crime 
also. By " theft,” for instance, must be understood the " offence of theft,” 
by the " offence of theft ” theft punishable under the Code though having 
been committed in British India. If property has been appropriated (let 
us say) elsewhere by a person not its owner, there has, consequently, been 
no theft, because there is no punishment prescribed for the transaction by 
the Indian Code ; and. as there has been no theft, there can in such a case 
be nothing to be "designated stolen property.” 

This is a rather long and subtle chain of deduction, it may be said, 
by which to free some men from penal liability for acts absolutely identical 
in their moral character with those for which other men are imprisoned 
and transported. But, even in the absence of the word offence * in 
s. 410 at a place where it could not well bo avoided without a certain 
awkwardness of expression, I should not have felt any doubt that by 
" theft ” was meant the " offence of theft,” and by "robbery ” the offence 
of robbery.” "Theft ” and " robbery ” are woi'ds defined in the Code, and 
must bo supposed to be used everywhere in the sense assigned to them ( 1 ). 
If the possession of property has been transferred by a theft which is not 
an offence, that property is not " designated stolen property.” 

The use, however, of the word " theft,” into \Yhioh 1 have thus 
casually fallen, shows that the conception of that crime is really satisfied 
by facts which may take place anywhere, and that, therefore, in 
itself it is independent of locality. So also in the case of robbery 
or criminal misappropriation. The definitions given of these offences, 


(1) Ponal Code, s. 7. 
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(as I will provisionally call them), in the Penal Code agree, as in a 
penal law they ought to agree, at least generally, with the popular 
conception. Theft” is a moving of property with a view to take it 
dishonestly from its possessor ; robbery is theft effected by violence. 
Such definitions can be satisfied anywhere where human beings exist with 
property of which one can deprive another. There are, on the other hand, 
[ 353 ] cases in which locality is included in the definition. Kidnapping 
from British India is a crime that can be perpetrated only on a person in 
British India. In such cases the specification of place is essential to the 
complete statement of the crime; in other cases it seems necessary only 
to show that the act imputed as an offence falls within the legislative 
authority and the jurisdiction which have to be applied to it. The act or 
conduct itself is the same wherever it takes place ; the locality is important 
only because the Government of one country does not and cannot deal 
with crimes confined to another, however well their character may be 
recognized. Wherever, then, the mention of a particular place enters 
necessarily into the definition of anything as punishable under the Indian 
Penal Code, there is no offence if the thing has been done at a place not 
included in the definition ; where no place is mentioned in the definition, 
place is not an essential constituent of the offence as an offence — a thing 
of which pocnality may be predicated, . but conceivable apart from that 
poenality. That is, locality is a separable accident which may be present 
or absent without effect on the substance of the thing defined. 

Offence,” it is said, denotes “a thing made punishable by this 
Code that is, offence is a name by which such a thing is called ; and 
then such things are set forth. They are punishable so far as a thing is 
punishable at all ; a previous rule had determined who, as to person and 
place, were to be subject to penalties. If verbal criticism is to have a 
preponderating influence, I may observe that there is an inaccuracy in 
s. 40. “ A thing”, meaning an act or omission, is not susceptible of 

punishment. What is meant is “ a thing for which he who is guilty of 
it is punishable.” It had been provided already in ss. 2, 3 and 4, what 
persons in what places acting contrary to the Code might be punished 
under it. What remained was to define the acts themselves. They are 
the things which make the person punishable — “things” determined by 
themselves as having the particular attribute, and thus fulfilling one, not 
all, of the three requisites as to person, place, and quality of the act done. 
It is obvious, indeed, that an ’* act or omission” having no corporeal 
existence has really no locality, fills no place in space, but is merely a 
■movement or abstinence from movement [ 354 ] of one who does fill such 
a place. Locality is, therefore, rightly connected in the Code with the 
person and the general conditions of possible responsibility. These being 
ascertained, the definitions or descriptions follow of the acts and omissions 
themselves, abstracted generally from time and place (and indeed from 
personality also), which in each case induce punishableness. These are 
offences, though a personal or local condition of liability may be wantiDg(l). 

(1) The true relations of the several ideas may be presented in this way. The 
subject-matter of the Indian Penal Code is crimes and the punishment of those who 
commit orimes~- 

( an act or omission contrary to the provisions of the Code =» Quality of act = 
Offence 

+ -f 

on the part of a person responsible^Personality 

+ + 

Vin British India (gonerally) ^Locality. 


Cognizable 

Crimes 
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Thus a theft by a child of eleven and of immature understanding is dec- 
lared not to be an offence in the child. It is not in him punishable and 
notan offence. But suppose the property taken is received by the child’s 
father, is there no receipt of stolen property on his part ? My learned 
brothers must say no, because theft means the offence of theft, and hence 
there is no offence. I, on the other hand, think that the father would 
be liable for an act contrary to the provisions of the Code, an act gene- 
rally penal, and penal in him, because as an act the stealing was contrary 
to the provisions of the Code, and as an act bis receipt of the property 
was contrary to its provisions as connected with the previous act, albeit 
that previous act in the particular instance could not be punished. Offence 
denoting a thing made punishable, the non-penality of the child's act is 
indicated by saying it is not an offence in him. This is a personal 
excention. It is as a child that the child is not subject to punishment. The 
act itself retains its character as an offence, because made in the abstract 
“punishable,” and, being so, it gives a penal character to the dishonest 
receipt of the property by the father. 

All, then. I think that the word “offence” connotes, is an attribute of 
punishableness belonging to the act inducing a liability of the person who 
does it whenever sucli person is in himself a proper subject of punishment 
under our laws. Exceptional non-pd^nality in particular instances does 
not exclude the crime from this category, or make some connected act 
innocent [355] which would otherwise be penal. The detiuibions in each 
case enumerate all the elements of “the thing” — that is, the act -which 
(ftia act subjects to punisliment. and is, therefore, called an offence. When 
they are reali;^ed, an offence is constituted. There may thus be an offence — 
that is, an act — in itself of a class to which the Code assigns punishment, 
though, from the fact of its having been committed abroad, a condition may 
intervene which in the particular instance intercepts the punishment. 

This view of what is the real comprehension of the term “offence” is 
illustrated hy the case of Eotj. v. Chill (1). In that case the prisoner was 
charged with wrongul conlinement and compelling labour in the territory 
of Tonk. Nothing had been done within British India : yet the learned 
Judge, Sir Charles Sargent, says : “The charge against the prisoner alleges 
an act which was undoubtedly an offence under the Penal Code.” The 
alleged act answered to a description, and so came within a class 
punishable under the Penal Code ; hut, having been done in foreign terri- 
tory, it was nob in the particular instance subject to punishment under the 
Code. If blio place, therefore, were part of the “thing” intended by s. 40, 
there would have been no offence ; but, taking “ thing ” to mean the act 
consisting in its physical and moral ingredients apart from mere local 
circumstances, there was an offence. “Offence” is thus a compendious 
expression for an “act or omission contrary to the provisions” of the Code, 
which, according to s. 2, must, he punished under the Code when committed 
■within the British territories in India. By the Statute 33 Geo. Ill, c. 52, 
European British subjects are made amenable to Courts of Justice for 
offences in Native States in the same manner as if they had been committed 
within the British frontier, but this does not say what are “offences” on 
the part of such persons. Their misdeeds are not things made punishable 
by the Penal Code, if locality is of tlie essence of such things. The Code, 
however, really provides for their punishment in so far as they are acts of 


(1)8 BII.C.R.Cr. Ca, 92. 
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particular types; the statute says that the usual, but not essential, condition 
of place shall in part be dispensed with. So, in the charter of the late 
Supreme Court, jurisdiction was given to try crimes and [356] mis- 
demeanours committed in Native States. What was the test of such a 
crime or misdemeanour ? Simply the liability to punishment of the act, as 
an act, under the law prevailing in Bombay, — not its liability to punishment 
in the particular instance, which could not be assumed without begging 
the question. Thus the character of the act itself as an offence is distin- 
guished from the capacity of our Courts to punish for it, and punishableness 
in one state of local circumstances is declared to be predicable of it when it 
is found to be predicable in another. “ This Court” Sir Charles Sargent says, 
“ has criminal jurisdiction in respect of all acts committed by British sub- 
jects in Native States which would be offences if committed in British terri- 
tories.” What the charter says is “crimes misdemeanours, t^c.,” 

notacts which loould fee crimes, misdemeanours, (tc., if committed within 
the jurisdiction. The identity of the two classes of acts (those which are 
crimes and those which would be crimes) implies that an act may by the 
law of a country be regarded as of a particular criminal description 
even when committed abroad and at a place where the description or 
designation assigned to it could have no legal force. “ It might nob,” the 
learned Judge says, “be an offence in Took, but that is immaterial.” 
Having the characteristics of an offence in British India, it is an offence 
in British India, though wanting the local circumstances which would be 
necessary to make it punishable here, but for the special provisions of the 
statute and the charter which bear upon it when, but only when, it is 
otherwise an offence. 

If it be said that the true sense of the statute is simply “that which 
is an offence in British India shall be deemed an offence if committed in a 
Native State,” there is an express drawing of criminal acts committed 
abroad within the Penal Code. But this attribution of criminality to acts 
apart from, or even in opposition to, the local law shows that, in the 
opinion of the Legislature, foreign standards of poenality may properly be 
discarded where there has been an injury to society which the law of India 
esteems a crime, and such crime is the subject of trial in a British Indian 
Court of Justice (I). This goes much further than saying that stolen 
property is stolen property in the hands of the [357] receiver, even 
though it may not have been stolen in India. If our Legislature can make 
that an offence which locally is no offence, much more can it recognize 
that theft and fraud are crimes which the commonsense of mankind 
condemns and punishes (2). We cannot suppose that theft is approved 
by the law of any civilized community, and there is, consequently, no fear 
that in punishing for the dishonest receipt of property stolen abroad we 
shall be checking any beneficial commerce, or pronouncing any act culpable 
which in its own country is approved. In the case of an act committed 
abroad, which was innocent in the country where it was done, I should 
think the principle ought to be applied which is stated by Cockburn, C.J., 
in Phillips v,Eyre (3) that “ an act authorized by the law of the country 
in which it takes place, cannot be subject of a legal proceeding here.” 

Such is the conclusion of the French law on that point (4) and also that 


(1) Comp. Stafc. 18 & 19 Vic, c. 42. seo. 4. 

(2) Story’s Coofl. of Laws, secs. 637, 

(3) L.R, 4 Q.B. 225. See Story’s Confl. of Laws, sec. 18. 

(4) Ortolan Op. Git. secs. 907. 918. 
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of North Germany (l). But in every case it rests on the accused to plead 
and prove the justification which legally excused him at the place where he 
acted. It is not for the prosecution to prove that murder charged under 
s. 9 of 24 and 25 Vic. c. 100 is murder by the law of the place where the 
homicide was committed (2). 

The generally territorial character of the Indian law however, in its 
active and punitive character cannot be questioned (3). An Indian Court 
cannot punish a foreigner for an act committed wholly abroad. This was 
the ground of the decision in Heg. v. Piriai (4) in which the prisoner may 
not have contemplated that anything would be done in British territory. 
But when going beyond this it is urged that an act of a criminal nature itself 
committed in British India is not justiciable heie because a preliminary 
act, on the criminal character of which the one in question depends, may 
not itself have been justiciable here, 1 cannot see that the argument is 
[358j founded on reason. An act having been done here which in itself our 
law condemns, 1 cannot see that it is less criminal or less within the 
condemnation, because a particular preparatory act, which also our law 
condemns, may have been done in a place to which our law does not 
extend. We could not deal with that preparatory act because it was done 
beyond the jurisdiction, but we may test its character by our own law when 
that becomes essential for determining by our own law the character of 
the subsequent act which was committed within the legal jurisdiction. It 
may be that an act is quite justifiable where it is begun, but being continuous 
or connected with one which is an offence, the whole transaction has to 
be looked at together. In Reg v. Lesley (o) if the prosecutors had gone on 
board the British ship voluntarily it would have been no crime to keep 
them there throughout the voyage. The Chilian Government put them on 
board, and so far its will was as good a justification as their own assent ; 
yet as that assent failed, the taking of them on board, though no oft'enca 
locally, was connected with the subsequent keeping them on board so as 
to subject the captain to punishment by the English law. The constitu- 
ents of a crime are its physical nature and the intention of its perpetrator, 
and neither of these is varied by the circumstance that some preliminary 
step was taken without, not within a particular jurisdiction. Applying 
this principle to the construction of s. 410 of the Code, I think the words 
property in respect of which the offence of breach of trust has been 
committed” ought to be construed “ property .. .in respect of which an act 
defined as breach of trust, and, therefore, belonging to the punishable 
class, has been committed,” rather than " property in respect of which a 
particular act of criminal breach of trust punishable on account of its loca- 
lity in India has been committed.” It is the character of the act by which 
the property was obtained that is morally important, not the pai'ticular 
place where it was done. The place of the receipt or retention of the pro- 
perty is essential, not to its moral character, but to its justiciability in the 
particular jurisdiction. 

Whoever “ fabricates false evidence ” commits an offence designated 
accordingly, and punishable, if committed in British India, [359] under 
s. 193 of the Panal Code. Now by s. 196 whoever uses as genuine evidence 


{1; Art. IV, sec. 3, of North Gormao Penal Oode, 1870, 

(2) Per Cockburn. C.J.. in Phillips v. Eyre, L.R. 4 Q.B. at p. 234. 

(3) Story's Oonfl. of Laws. seo. 23. 

(4) 10 B. H. C. R. 35G ; so in Buhver’a Case, 7 Rep, 50 (Thomas and Fraser's ed.* 
Vol. IV, p. 49) 

(6) 29L.J. M.C. 97. 
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which he knows to be fabricated, is punishable as if be had fabricated it. 
But the fabrication out of British India is not punishable under the Code. It 
is not then an offence. But “ fabricated*’ means so fabricated as to con- 
stitute an offence. Evidence fabricated out of British India, consequently, 
is not fabricated” in the sense of s. 196, and a person who uses 
such evidence, however corruptly, is not subject to punishment for it. He, 
in fact, commits no offence. In ordinary cases he would be liable to 
transportation for using such fabricated evidence to procure a capital con- 
viction, but if the evidence has been fabricated on the other side of the 
frontier, he goes scot free. So, too, in the case of false evidence taken on 
commission in a Native State. It maybe knowingly and corruptly used 
with impunity, because the giving of it- not being punishable in British India 
it is not an offence, and “false evidence” means only that which is locally 
as well as morally and intellectually an offence under the Indian Penal 
Code. Such are the consequences to which the judgments just delivered 
seem to me to lead. In other instances the consequences would be 
almost too dangerous to mention. I cannot think that such results were 
intended by the Legislature, or that it- intended anything from which such 
results logically followfl). It meant, I think, that when a crime bad been 
committed in British India, those preliminary facts which went to make 
it a crime were to be tested by the Indian Penal Code, though not 
themselves within the scope of its direct operation. 

These views prevailed in the case of the Velanpur docoity case(2). 
and of the case at Calcutta in which it was recently followed (3). They 
are, I think, sufldciently founded on reason to warrant our adhering to 
them. From the point of view of the public interest I think it highly 
desirable that Bombay should not become an Alsatia of swindlers, making 
it a rogues’ exchange for mercantile documents obtained by theft or fraud 
in all parts of the East. If the receipt or retention, in our territory, of 
property stolen on the other side of our frontier is not an offence, neither 
can we call it [ 360 ] an offence in any sense when robbers from our side 
find free reception for themselves and their plunder on the other side of 
the frontier. With such encouragements, dacoity is likely to flourish, 
and the frontier districts to become uninhabitable. 

It has been said that the Legislature might and ought to interfere. 
It would seem that it must interfere, but I have not from experience 
learned any great confidence in occasional legislation. It is apt to create 
as grave difficulties as it removes. And as the proposed legislation would, 
it is admitted, be wise and beneffcent, I am disposed to think that there 
possibly were wisdom and beneficence in the legislation we have to deal 
•with, and to construe its creations so as to make them the best embodi- 
ment we can of these high qualities. Such cases as the one now before 
us could hardly have been quite overlooked even had the Penal Code been 
framed from the materials afforded by the English law. They weie 
advisedly left, I think, to the operation of general principles, because the 
cases available afforded an insufficient ground for detailed legislation. 

One of the general principles governing criminal jurisdiction is, that 
when a criminal transaction consists of a series of acts committed in 
different countries, each of these countries has jurisdiction of the acts com- 
mitted within its own borders, which, taken in connexion with the rest, 

io\ Abbot, C.J. R, v. Burdett, 4 B. & Aid. at p. 171. (2) 1 B. 50. 

(d)6 0. 307. Comp. Bulwer’s Case, 7 Rep. 2a (Thomas & Fraser’s ed., Vol. IVi 

p. 52.) 
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amount to an offence according to its own law (1). If this were not the 
case, a set of confederates by dispersing their operations over several coun- 
tries might escape punishment altogether. Another general principle is that 
an infraction of the criminal law of a s&ate intra-territorially effected, but 
directed ab extra, makes the director, the moral author of the crime, 
amenable to the tribunals of the country whose law has been violated 
whenever he comes within the jurisdiction(2). This is the principle 
involved in the dictum of Lord Campbell in B. v. Garrctt{3) ; and in E. v. 
Z?r;.s’uc(4)and R. v. Johnso7i{5) as in many other cases it was recognized 
that mere bodily absence does not fi*ee a man. according to the English 
law, from criminal responsibility for [361] acts which are done on his 
prompting within the jurisdiction(G). Now in the present case the mere 
misappropriation of the bills of exchange at Port Louis would of itself 
have been a trivial and ineffectual act had nothing more been done. Had 
they been passively retained they could have been replaced by the 
second or third of exchange, and the loss to the o wner would have baen 
immaterial. They were bills at thirty and sixty days’ sight. It was 
the presentation and realization of them in Bombay which made the chief 
part of the prisoner’s guilt(7). Is it to be said that he could thus carry 
out his crime with impunity, because the initial step had been taken else- 
where? According to the English doctrine of larceny, since the legal, as 
distinguished from the physical, possession(8) would not be destroyed by 
a theft, that possession continuing and continually violated by the pri- 
soner, would make him punishable for the principal offence in his juris- 
diction(9), and also for the abetment of a dishonest receipt as for such 
receipt itself. lie employed a perfectly innocent agent. Even had the agent 
been a guilty one that would not have freed the prisoner from penal 
culpability ; but the agent having been innocent, the employer is, on gene- 
ral principles, responsible as if he had done the act himself(lO). According 
to the Penal Code, he is responsible as for the principal offence in his cha- 
racter of an abettor; just as if the agent had been guilty. I mean be is 
responsible if any responsibility is to be recognized at all. If not, then 
any unprincipled sharper may set himself up in Bombay as an agent for 
negotiating and realizing bills of exchange stolen anywhere else but in 
British India. 

A possible objection to tlie application of such general principles as I 
have pointed to as necessary to a truly remedial working of the Penal Code, 
is answered, as I think, by the fact that both India and the ^lauritius are 
dependencies of the same empire. The exercise of international penal juris- 
diction rests on principles which stand behind the ordinary municipal law. 
These priociiffes have been touched on by Grotius(ll) and Looke(12), who 
find genera! [362] authority to suppress crimes as an injury to human 
society at largo, checked only by the necessities of separate national 
existence. ILarbeyrac adopts the views of Locke(13). On the Continent of 
Europe the right of a state to punish crimes directed from without its 


(1) Soo WhartoD*s Conflict of Laws, 922, 924 soo. 930 and the authorities. 

(2) Op. Git. secs. 876, 877. (3) Dear.sloy’s 0. C. 232. 

(4) 4 Hast 164. (5) 7 East 65. 

(0) 1 Hale r.C. 514, 616. Fort. O.L. 349. Story^sConfl. of L^ws, sec. 025 B & 626 0, 
(7) Comp. Reg. v. Taylor^ B, ^ P, 696. (8) See 10 Vin. Abi*. 454, 453. 

(0) See Hawkins P. 6. oh. 33, see. 0. 

(10) Seo Reg. v. Butcher, Boll. C.C.C, (11) See Do Jure B. et P. Lib II, oh. xx. 5. 

(12) Civil Gov., Bk. II, Soo, 7. 

(13) Note to Puff. Bk. VIII, c. iii, Wharton Op. Cit., sec. 87. 
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borders seems to be now universally r 0 cogniz 0 d(l). Where the crime has 
been wholly perpetrated abroad, there is great reserve in dealing with it, and 
only serious offences are noticed. This, however, arises, not from a lack 
of moral right, but from fear of stirring up jealousies- Amongst sub- 
jects of the same crown these should not exist. There should be no fear 
of wounding provincial susceptibilities by the exercise of a jurisdiction 
really wholesome and protective to the colony where the original offence 
was committed ; and the dominant country is ready to correct any aber- 
ration should we give a too extended operation to our Indian Codes. I 
think that in taking cognizance of cases like the present we are doing 
only what would long ago have been done in England itself, but for the 
peculiar history of the criminal law there. The European Codes, to the 
number of twenty and upwards, framed in accordance with modern ideas, 
reject the notion of the strictly territorial character of crimes. In 
America one state recognizes or may recognize a theft committed in 
another, or even in Canada(2), for the purpose of dealing with a case of 
receiving stolen property. It is clear, then, I think, that no comnlaint 
would be made — gratitude rather would be felt — by the community of 
the Mauritius if in construing our Penal Code we were so daring as to hold 
that property stolen at Port Louis may be designated “ stolen property.’* 

Several English cases have been cited in argument which show very 
well the embarrassments from time to time occasioned by the remnants 
of the old jurisprudence which still cling to the new. The framers of the 
Indian Penal Code regarding the English system as “ artificial," " compli- 
cated,*’ framed without the slightest reference to India,’’ and very 
defective," declined bo make it more than any local system the ground-work 
of the Code. Oases decided in England, therefore, must be received in India 
[363] with a careful allowance for the great difference of the law in the two 
countries. By the common law a felony could be tried only in the county 
where the act had been done. The different counties stood to each other like 
different countries. This was carried so far that if a felony begun in 
one county, was completed in another, the felon could not be tried in 
either (3). This, of course, could not last, though the expedients resorted to, 
showed the reluctance with which any old rule was departed from (4). 
Larceny could bo tried wherever the goods had been convoyed, because 
the legal possession of the owner continuing, there was a continuing 
offence, though robbery being momentary could be tried only where the 
violence had occurred (5). Offences on the sea were next made triable on 
land according to the common la w(6), though by a special Court. In the 
reign of George III, thefts in Scotland were made cognizable in England if 
the property was brought there. Finally, under statutes of George IV (7) 
and Her present Majesty a thief in any part of the kingdom may be tried 
in any other where he has the property, and any person having such 
property feloniously taken may be tried as if it had been stolen where he 
has it (8). The question of felonious or nob, has to be determined by 
English law, though the taking was in Scotland. 

(1) Ortolan’s Elements du Droit Penal, S. 884, Beos. 900 — 917. 

(2) Wharton Op. Git,, s. 932. 

(3) Com. Dig, Action (N. 9), Lord Hale cited by Abbott, C.J., in B. v. Burdett. 4 B, 

& Aid., p. 177. 

(4) See Stab. 25 Hen. VIII, c. 3 ; 2 & 3 Ed. VI. c. 24. 5 & 6 Ed. VI, c. 10 ; 2 East’s 

Pleas of Cr. 773; B. v. BurdeiU 4 B. & Aid. at p. 172. 

(6) Bulwer’s Case, 7 Rep. (Thomas & Fraser’s ed. Voi, IV, p. 49). 

(6) 28 Hen. VIII. o. 15 ; 39 Geo. Ill, c. 37. (7) 13 Geo. Ill, c. 31, s. 4. 

(8) 7 & 8 Geo. IV. c. 29, s. 76 ; 24 & 25 Vic., c. 96, s. 114. 
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But, again, cases had to be provided for of offences partly within and 
partly without the kingdom. On the Statute 3, Jac. I, c, 4, it was held 
that the words “ wherein such offence shall be committed” ought in such 
cases to be construed “where part of the offence is committed(l). For 
sic inter pretandum est ui verba accipiantur cum effectu,'* This is the prin- 
ciple of the statutes as to homicide committed partly within and partly 
without the kingdom (2), The English law is made the standard of guilt, 
though the act was [364] committed abroad. So also in 24 and 25 Vic. 
c. 94, ss. 1, 7, 9, an accessory to a felony committed out of the kingdom is 
subjected as to all the elements of his offence, to the law that prevails 
within it. 

Formerly the receiving of stolen property was in England a bare 
misdemeanour. A misdemeanour was triable where any one of several 
acts constituting it had been done (3), land thus receiving could be dealt 
with wherever the accused had had the goods and was in custody(4). 
But receivers having in the time of William and Mary{5) been made acces- 
sories after the fact, the misdemeanour was held to be merged in the 
felony (6). The accessory could not be tried except with or after the 
principal felony. This necessitated fresh legislation ; and in the reign of 
Queen Anne it was enacted that as for a misdemeanour the receivers might 
be prosecuted apart from the thief, but only, as Mr. Justice Foster says(7), 
when the thief was not amenable to justice. Difficulties still arose 
through this limitation, and it was removed by Statute 22 Geo. Ill, o. 55 (8). 

An accessory could be tried for felony under the common law only 
where the act of abetment. I'tc., had occurred (9). By modern legislation 
he has been made triable, as we have seen, where the principal offender 
could be tried ; but the character of the offence of receiving having till 
quite recently been regarded as simply accessory to the principal offence, 
the doctrine naturally prevailed that when the principal offence was not 
cognizable, neither was the accessory offence{lO). This, indeed, followed 
from the wording of the commission of oyer and terminer. A receiver 
may now bo indicted either as an accessory after the fact, or for a sub- 
stantive felony if the stealing amounts to a felony(ll). Felony, it was said 
[363] in argument, being a term defined only by English law, and applic- 
able, therefore, only to acts committed in the United Kingdom, implied 
necessarily a stealing, etc., within the kingdom. Hence a receiving of 
property stolen abroad could not bo punishable under the section, because 
such stealiog could not be felony. This would account for the decisions 
under the statutes of George IV almost identical in language with the 
more recent ones. This may bo so ; but the continuity of doctrine in the 
English Courts would cause the old ideas, to which I have referred, to 
operate long after the state of things in which they originated had materi- 
ally changed. Felony no doubt denotes something peculiar to England 
and Ireland, implying a penalty common to a variable group of acts like 
“ offence” under the Indian Penal Code. It is a thing which, if done in 


(1) 3 Inst. 80. (2) 2 Geo. II, o. 21 ; 24 k 25. Vie., c. 100 and ss. 9 & 10, 

(3) Per Abbott, O.J. in v. ISurdctl, 4 R & Aid. at p. 176. 

(4) Dig. Action (N.9 ) (5) 3 A 4 Wm., o. 4. a; 4. 

(C) 12 East’a Picas of Or., 744. (7) Foster’s Crown Law, 374. 

(8) 2 East’s Pleas of Cr.. 746. 

(91 2 H. Bl. 163. 2 East. 775. Bulwer’s Case, 7 Rep. (Thomas & Fraser’s ed. 

Vol. IV. 62, 53). 

(10) Admiralty Case, 13 Rop. 52 (Thomas & Fraser's ed. Vol. VI 462), Vin, Abr. I 
118. 

(11) 24 & 25 Vie. 0 . 96, s. 91 ; Reg v. Smithy L.R. 1 Cr, Oa, 266. 
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England or Ireland, and only if done there, saving particular exceptions, is 1881 
made punishable by the English law in suoh and such ways, just as May 3. 

offence under the Code is a thing which if done in India is made 

punishable by the Penal Coda. Yet tue thing in the minds of English Futi 

lawyers and of the Legislature is distinguishable, and distinguished from BenOH. 

the place where it is done. Ins. 7 of 24 and 25 Vie., c. 94, a penalty is ’ 

prescribed for being an accessory to a felony committed on sea or land, 3 338 

“ whether within Her Majesty’s dominions or without.” Now felony be- 

inga thing punishable by the English law whenever it has been in England, 

and its punishableness being essential, could not, according to the view 

which prevails on this occasion, be committed out of England. The title 

of felony could not be applied to an act done abroad, except under a special 

law. The Legislature, however, thought that that might be called a felpny 

which as a physical and moral act fell within the class so denominated 

as being generally of a particular punishable character in England. It 

regarded the place as a separable accident, not of the essence of the crime, 

though essential to its poenality, and this principle was apnlied, where it 

could be applied, by the Courts at a far earlier time. When a single 

felony, committed partly in each of two counties, was absolutely incog" 

nizable in either, still the misprision of that felony as a substantive offence 

was cognizable and punishable in either county where but part of the 

felony was committed ; and yet the jury in that case must have taken 

[366] notice of the entire felony, part whereof was committed in another 

county (1). To determine the character of an act within their cognizance 

they examined another in itself lying beyond their cognizance just as 

much as if it had been done in a foreign country (2). And as a receiver 

may now be indicted under the Larceny Act, s. 98, as an accessory to 

the principal felony, and his liability subsists though that felony was 

committed abroad, I do not see why be may not be punished for receiving 

goods stolen abroad. This would be an extension of the law, analogous 

to that made under George III, to the cases of Scotland and Ireland, and 

would make the law in England substantially identical with the law of 

India on the same point as I understand that law. Whatever in this 

instance the English law may be, its doctrine of accessory offences has. 

not been received into the Indian Penal Code, and by the English law a 

substantive offence is generally cognizable, though that out of which it 

arises may escape the local jurisdiction. 

Another point in the English law is instructive. In the case of Beg, 

V. Garrett it was recognized that he who being abroad procures the doing 
of a criminal act in England, is penally answerable for it ; but it was held 
that the prisoner in getting his circular note payable in London cashed 
at St. Petersburg had not obtained or tried to obtain payment in London. 

The former principle was left untouched ; but the latter appearing too 
narrow, s, 89 of Stat. 24 and 25 Vic., c, 96, was passed, by which it is 
declared that any one who by false pretences procures the payment of 
money to another, shall be deemed to have obtained it himself. Th B, v. 

Taylor (3) the prisoner, who had obtained money for a forged cheque 
abroad, was held subject to punishment for the offence in England, be- 
cause the cheque was afterwards presented there. Here the prisoner, 
according to the finding of the jury, procured by fraud the payment of. 
money to the Oomptoir d’Escompte. For this the English law would punish’ 

U) 1 HaleP.C P. 652. 

;q! 4 B. & AW at pp. 17^180. 2 Hale P.O. 163. ‘ / 

(3) 4 P. & p. 511. ( 

*1 • • 

241^ 


B III— 31 



1881 

May 3. 

■PuiiL 

Bench. 

S B 338 
(F.B.). 


5 Bom 367 Indian decisions, new series [YoI. 

the prisouer, though at the time of the fraud he had not set foot in England. 

[367] The construction of the Penal Code, which I think the right one,^ 
would punish him in India. In M. v. Munton (1) money had been 
misappropriated abroad ; but as false accounts intended to conceal the 
offence had been sent to England, Lord Kenyon held that the offence was 
cognizable by the English Courts. 

According to the present English law, bigamy is bigamy, and 
punishable, thougli the criminal act — the second marriage — has been 
committed abroad. How is this? A marriage in Saxony or Poumania is 
not regulated as to its conditions, ceremonies or consequences by the 
English law ; yet the English law determines that it shall under circum- 
stances be criminal. The reason is this, that where an aggregate of acts 
constitutes a violation of the legislative will and an injury to society, the 
country of birth or the country of arrest in which any material portion 
of those acts has been done, may properly take cognizance of the whole 
series for the purpose of determining the character of those committed 
within its own local jurisdiction as constituting, when combined with the 
others, an offence against its laws. But even when bigamy could be 
tried only in the country of the second marriage, the jury had " jurisdiction 
to inquire into the other facts of the case when the first marriage had 
taken place elsewhere. It was the existence and nature of that first 
transaction which determined the legal character of the second, and the 
Second being under inquiry had to be investigated as a whole. Here, if I am 
wrong, the first transaction of two that were connected could still be looked 
into if it was admittedly legal, hub not if it was illegal, and, according 
to the views of my learned colleagues, an Indian bigamist would bo 
exempt from punishment if ho stepped across the frontier to perform the 
second ceremony. Nor would this mischief be corrected even by the 
sweeping provisions of Act XX, s. 8, of 1879. That Act says that the 
law relating to offences shall extend to Europeans in allied states and to 
natives in any place ; but, then, the law relating to offences is the Penal 
Cede. If, therefore, by the terms of that Code itself an offence ” is neces- 
sarily something done in British India, there is no offence under it in any 
act done out of British India. This, of course, was not the intention of the 

[368] Legislature, and hence a strong argument against the narrow con- 
struction of *' offence,” which seems to me the wrong one. 

LiboL is au offence in England. Suppose, then, a libel is sent by post 
from England, and is published abroad. Such publication, in the ordinary 
sense, is necessary to complete the libel (2). It would be itself an oflence 
if committed in England, and in a foreign country it may be an offence 
of a different description. Yet the Courts will take cognizance of such 
publication in order to establish the completion of the aggregate act in 
order to affix its proper character to the initial act of inchoate publication, 
which is directly cognizable because done within the United Kingdom. 
They would take cognizance of the foreign publication according to the law 
of England, not to punish that act itself, but to determine by the same 
law all tlie elements of another offence itself locally subject to the law. 
It seems that whether the connected act was prior, simultaneous, or sub- 
sequent to the one impugned, and whether it was done within or without 

the jurisdiction, it may., in general, for the purpose of judging of the act 
1 • ^ 

(0 l ICsp. Gl. . , 

(2) Sefl per Rost, J., R. v. Burdtit, 4 B. & Aid. at p. 127 ; and pdr Hdroyd. J., 

13G. 137. 130. 
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impugned, be examined and appreciated according to the English law and 
equally whether it be criminal or not. 

We may gather from this review that the construction I propose is 
not opposed .certainly to any principle of the English law or English 

legislation. Tne common law has been expounded to meet the 

exigencies of the times as they have arisen” (1), and has. so far as 
traditional impediments allowed, improved the defences of society 
as the weapons of its enemies have bean imnroved. Had my learn- 
ed brothers seen their way to the adoption of the yiews held by 
me and by others on the subject in controversy, we should have 
inet at a point to which opinion and legislation in England as 
elsewhere, are rapidly converging. The needs of modern society 
call for an enlarged jurisprudence, corresponding in a measure to that 
which was necessitated by the relations amongst the different com 

Kingdom. Our Penal Code knows nothing of 
LiJbSJ oHences as accessory in the sense which has governed the English 
decisions as to the receiving of stolen property. The jurisdiction of the 
J udges of the High Courts in India is not confined by the restrictive terms 
of the ancient commission to the Circuit Judges in England. Our jury of 
nine men in criminal cases is not limited in its capacity by an historical 
eonnecuion with the inquisitors and recognitors of the twelfth century 
summoned from the neighbourhood on account of their supposed personal 

to pronounce. The ano- 
makes of the English law arising from its peculiar history have no place 

here. It is, no doubt, an exemplum ritiis imitable, but we should look 
rather to its general and regular development than to the abnormal growths 
which here and there disfigure its venerable form, and which, perhaps, 
most strike the eye of a careless observer. The comprehensive views of 
Macaulay and his colleagues are manifested in their renort presenting the 
Penal Code ; and they ought, I think, to be seconded by a corresponding 
method of interpretation. The suppression of ordinary crimes is 
the common duty and interest of every civilized community, especially 
amongst portions of the same empire ; and in these days, when commerce 
and the parasites of commerce spread everywhere, the common duty can- 
not be effectually performed on the old and narrow basis of the strict 
erritoriality of crimes. The Penal Code, then, having left us a frL Md 
for the application of tne most advanced and beneficial principles, I regret 
that in the present case we go, as it seems to me. out of our way to bor- 
row from the English law a doctrine of limited, dwindling and capricious 
operation which in England itself is superannuated, and in almost every 
Other civilized country is clein djai and buried (2). ^ 

^ relieved by the 

decision at which my learned brothers have arrived. I should have felt 

refuse ^ to 

he needed. It is to be hoped that the deficiency of our law in this re 

tTfsk'^th supplied by a [370] provision enabling the Indian Courts 

CO ask the assistance which under s. 19 of Act XXI of 1879 thAv- 

ouTlWilf , ? ‘ «"> .pw° .»a 

remedy wh^f ’ ? u® measure, too, may be thought desirable to 

UsTf In fh« T -infect in the Penal Code 

iselt. In the meantime the local Government may. perhaps, feel called 


(1) Story’s OodA, of Laws, s. '24. 


Ci) See Wheaton Inter. Law, Pt, II, ch. ii. 
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on to release those who, in the Velanpur dacoity ease and others like it. 
have been wrongly thought to have had stolen property in their posses- 
sion, because in a popular sense it had been stolen. Even within a 
month I believe some residents in British India have been imprisoned for 
receiving property which could not properly be deemed stolen. ^ because 
it was taken in foreign territory. The restoration of these victims of 
misconstruction to what must now be pronounced their legitimate caUing, 
will be of essential service to the other enterprising persons across the 
frontier (nob now to be called dacoits) who. without the aid of friends on 
our side, must soon have been hampered by the cumbrous gams of 

their activity and daring. 

Conviction qimshcd. 

Attorney for the prosecution : Mr. B. F. Hearn (Government 

Solicitor). ^ j 4 

, Attorneys for the prisoner : Messrs'. Payne ana (riloert. 


9 B. 371 = 9 Ind. Jur. 646. 

[371] ORIGINAL CIVIL. 

Before Sir Michael Roberts Westropp, Kt., Chief Justice, an 

Mr. Justice M. MelvtlL 


The Great Indian Peninsula Railway Company iOpgtnal Defend- 
ants), Appellants v. Radhakisan Khushaldas (0ri{7iwai 

Plaintiff), Respondent.^ [4bh May, 1881.J 

Bailway companxes--Agreevient for interchange of traffic— Prxncxpal and agent— Lo$& 
of goods — hxabiliiy. 

The plaintiff delivered to the Madras Railway Company a bale of cloth 
for carriage from B, a station bolonRing to that company, to 8, a station be- 
longing to the defendants, the G.I.P. Railway Company, and obtained 
from the Madras Company a receipt, which recited that it was granted 
" qubieott o the rules and regulations and charges in force on that or any 
other railway over which the goods might pass.” The go^s were lost while on 
the line and in the charge of the defendants, the G. I. P. Railway Company, and 
the plaintiff sued them for damages for breach of the oontraot of carnage. 
Between the two railway companies there existed an agreement arranging for the 
interchange of traffic, which provided, inter afin that goods sbould be booked 
through to and from all stations on both lines at oertain stated rates; that m 
such cases one company should receive payment and should account to the 
other; that any claim for loss or damage should be paid by the company in 
whose custody the goods were then lost or damaged, or if that could not bo 
ascertained, then by both companies ratoably ; and that no alteration aQMting the 
through traffio should bo made bv either company without previous notice to the 
other. The defendants pleaded that the suit was wrongly brought against them, 
as there was no contract between thomsolves and the plaintiff. 

Held, that the suit, whether or notit might also have been brought against the 
Madras Railway Company, was rightly brought against the defendants, masmuon 
as the agreement between the two companies, if it did not actually constitute a 
partnership between them, showed, at least, that the Madras Railway Company 
became the agent of the defandants to make the oontraot for carnage with .the 

pliantiffs. / „ j 

QiU V. Manchester, Sheffield and Lincolnshire Railway Companj/ (1) followed. 

tR., 3 Bom. Ij.R. 260.3 


Suit No. 400 of 1878. Appeal No. 395. 

il) li.R. 8 Q.B. 186, 
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This was an action brought against the G. I. P. Railway Company 
to recover Rs. 1.250 for breach of a contract for the carriage of goods of 
the plaintiff, made with the plaintiff by the Madras Railway Company, 
acting therein, it was alleged, as agents for the defendants. The goods in 
question, viz,^ a bale of cloth, were delivered by the plaintiff to the Madras 
Railway Company, at Bellary to be carried from that station, belonging 
to the Madras Railway Company, to Sholapur, a station belonging to 
[372] the defendant company. The lines of the two companies joined 
at Raichore, and it was between Raichore and Sholapur, and, therefore, 
while the goods were in the custody of the defendants, that the loss ad- 
mittedly took place. The plaintiffs also founded their case in the alter- 
native in tort, alleging that the loss was occasioned by the defendants’ 
negligence. 

The defendants (1) denied their liability in toto, asserting that they 
had entered into no contract with the plaintiffs; and (2) alleged that, if 
that point should be found against them, they were only liable to the 
plaintiffs to the amount of Rs. 825- 

The other material facts of the case appear at length from the 
judgment. 

The original hearing took place before Sir Charles Sargent, when the 
preliminary point of liability or no liability, raised by the defendants, was 
alone gone into ; and Sir Charles Sargent held that the suit was rightly 
brought against the defendant company, and made a decretal order to that 
effect, and adjourned the further hearing of the case. 

Against that order the defendant company now appealed ; the 
memorandum of appeal alleging (1) that the learned Judge ought to have 
held the plaintiffs’ cause of action (if any) was against the Madras Railway 
Company, and not against the defendants ; and (3) that he was wrong in 
holding that tbe Madras Railw^ay Company acted as the agents of the 
defendants in concluding the contract with the plaintiffs. 

A preliminary question having arisen at the hearing of the appeal, as 
to whether the order of Sir Charles Sargent appealed from, not being an 
order final in form, was one properly appealable, it was suggested and 
agreed to by counsel on either side that that order should be amended so 
as to be in the form of a final decree for the plaintiffs for Rs. 1,100, 
the amount of damage agreed between tbe parties to have been suffered 
by the plaintiffs. 

Hon. F. L. Latham (Acting Advocate General) (with him Farran)^ for 
appellants. — No negligence has been shown : so the liability, if any, must 
be merely that of a common carrier, growing out of the contract of 
carriage. The question raised by this case is this : [373] when a 
railway company contract for carriage beyond their own line, and 
a loss occurs beyond their own line, who is liable to be sued, the 
contracting company, or the company on whose line the loss occurred, 
or both ? Tbe contract in this case is embodied in the ordinary railway 
receipt. Sir Charles Sargent decided against us on the authority of the 
case of Gill v. Manchester Railway Gampany (1), but that case is distin- 
guishable from the present in two important particulars. First, the 
agreement between the two companies in that case was such as almost 
to constitute them partner ; tbe agreement in this case is very different. 
And, secondly, in that case the contract made was to carry exclusively 
on the defendant company’s line, and that appeared expressly on 
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(1) L. R. 8 Q. B. 1868. 
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the contract, and was strong evidence of agency. The goods in 
that case were from beginning to end on the defendant’s line And 
it is apparent that the case was considei'ed a special one, for 
no earlier cases were cited. And see Ghibty on Contracts (lObh ed,), p. 451, 
where that case is treated as creating an exception to the general rule. 
If that case is not to be explained by its special circumstances, then it 
must yield to the authority of several cases inconsistent with it. It is a 
significant fact that in most of the cases the action has been brought 
against the contracting company : Muschainp v. Lancaster Railway Com- 
pany (l). Scothorn v. South Staffordshire Railway Company (2), Great 
Western Railway Company v. Blake (3). Bub in two cases, Collins v. 
Bristol and Exeter Railway Company (4) and JSIytton v. Midland Railway 
Company (5), the defendants were the non-contracting companies, and in 
both cases they succeeded in evading liability. The later cases consider the 
question whether the soecial features of each case bring it within the 
recognized principle or nob: Buxton v. North-Eastern Railway Com- 
pany (6), Thomas v. Rhymne.y Railiuay Company (7), Foulkes v. Metro- 
politan Railway Company (8). 


The only resemblance between this case and the case of Gill v. 
[374] Manchester Raihoay Company (9) is that there is a written agree- 
mentbetwoan the two companies in both; but similar arrangements between 
the various railway companies, though nob in wri’ing, existed in other 
cases, c.f/., Myiton v. Midland Railway Company (5). Great Western Rail- 
toay Company v. Blake (3), The agreement in this case does not amount 
bo a quasi-partnership. The cases cited show that there is no contract 
here with the G. I. P. Railway Company, and the suit, therefore, was 
wrongly brought against them. 

Starling (with him Bigot), contra, for respondents — In no case has 
it been decided that no one else besides the contracting company was lia- 
ble. No doubt the cases decide that the contracting party is himself lia- 
ble. In Great Western Raihoay Compamj v. Blake, at p. 993, Cookburn, 
C. J., says : " It is unnecessary to say whether the plaintifl would have 
bad a right of action against the South Wales Railway Company ; at all 
events he has against the defendants." 

The only cases cited in which the company sued was not the contrat- 
ing company, but the company on whose line the loss occurred, were 
Collins v. Bristol and Exeter Raihoay Company (4) and Mijtion v. Midland 
Railway Company. In both plaintiff failed because he sought to vary the 
contract; here he does not. The agreement in this case is conclusive as 
to the agency of one company for the other. But I submit that the defend- 
ants are also liable on another ground, exclusive of contract. They were 
in possession of plaintiffs' goods; it was their duty to carry safely, and they 
did not. That is good prima facie evidence of negligence, and they have 
not disproved negligence, and are liable : Foulkes v. Metropolitan Raihoay 
Company (8), Marshall v. York and Berwick Railway Company (10) 
Austin v. Great Western Railway Company {11)^ Martin v. Great Indian 


(li 8 M. & W. 421. (2) 8 Ex. 341. (3) 7 H. & N, 987. 

(41 11 Ex. 790; I H. A N. 517 {Gain Sc.) ; 7 H.L.C. 194. (6) 4 H. & N. 616. 
(6) L.R. 3 Q.B. 649. (7) L.R. 6 Q.B. 226; L.R. 6Q.B 266. 

(8) E.R. 4 0. 267 ; 5 0 P.D. 167. (9) L.R. 8 Q B. 186. 

(10) 11 O.B. 656. (11) L R. 2 Q B. 442. 
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Peninsula Railway Company (1), Berringer v. Great Eastern Railway 
Company (2). 

Cur. adv. vult. 


JUDGMENT. 


[375] May 4, 1881. — The iudgmant of the Court was delivered by 

Westropp, G.J. — This is ao apoeal from a dearetal order made by 
Sir Charles Sargent, J. 

In August, 1877, the nlaintiffs' agent at Bellary, a station on the 
Madras Railway, delivered there to the Madras Railway Company a bale 
of cloth belonging to the plaintiffs to be conveyed thence to Sbolapur, a 
station on the G, I. P. Railway, and there to be delivered to the plaintiffs. 
The bale was conveyed safely from Bellary past Raichore, where the 
Madras Railway terminated, and was lost between Raichore and Sholapur 
on the defendants’ (the G. I. P. Railway Company’s) line, and was never 
delivered to the plaintiffs, who, by their present suit, claimed damages to 
the extent of Rs. 1,250 as the value of the bale. The fifth para, of the 
plaint alleged “ that the defendants (the G. I. P. Railway Company) 
through their agents in that behalf, the Madras Railway Company, agreed 
with and promised the plaintiffs to safely carry the aforesaid bale from 
Raichore and deliver the same to the plaintiffs at Sholapur.” The follow- 
ing receipt for the bale was given by the goods clerk at Bellary to the 
plaintiffs’ agent: — 


“ Madras Railway. 

T. (79). 

Goods Receipt Note No. 135. 

Traffic Department. 
Co. iOl. 

Bellary Station, 11 -8-77. 

Received from Balmookund. 

Consigned to Radhakisan Ganeshdas, 

Sholapur Station. 

* Number and description of goods — 

1 B. cloth. 


(Signed) Rctganlal, Clerk. 


N‘B . — This receipt is granted subject to the Rules and Regulations in force on 
this Railway or any other Railway over which the gjodn may pass, and must be pro- 
duced before the goods can be delivered. 


[376] The defendants by their written statement (after a general 
denial of their liability to pay the sum of Rs. 1,250 in the plaint claimed, 
or any part thereof) submitted that the plaintiffs’ cause of action (if any) 
was against the Madras Railway Company and nob against the defendants ; 
and that, if the action did lie against the defendants, the plaintiffs are 
entitled to recover Rs. 825 only, such sum being the full value of such part 
of the goods as is nob comprised in s. 10 of Act XVIII of 1654. 

The issues were : — 


1. Whether the defendants promised and agreed with the plaintiffs as 
in the 5th paragraph of the plaint alleged ? and 

2. Whether the plaintiffs are entitled to maintain this suit. 


* Number to be expressed in words as well as in figures. 

(1) L.R. 3Ex. 9. (2)L.R. 4C.P.D. 163. 
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Both of those issues Sir Charles Sargent, J., found in the affirmativOr 
and so stated in his decretal order of that date, and he adjourned the 
further hearing of the suit. 

The present appeal is against that order. For the purpose, however, 
of avoiding any question as to the jurisdiction of this Court to hear this 
appeal, the parties, by their respective counsel, agreed that Sir Charles 
Sargent's order should be amended by making it a decree for the plaintiffs 
for Rs. 1,100, as damages for the bale of goods, the subject of this suit, 
vvith costs, reserving to the defendants the right to appeal against the 
ruling of Sir Charles Sargent on the issues 1 and 2 as to the liability of 
the defendants to pay any damages or costs ; and that so much of his order 
as directed the adjournment of the cause should be struck out. 

At the time of the occurrences the subject of this suit, there was in 
force an agreement in writing between the Madras Railway Company and 
the Great Indian Peninsula Railway Company intituled '* A Memorandum 
of Agreement between the Madras and the Great Indian Peninsula 
Railway Companies for interchange of Traffic and Rolling Stock.” 

By the second of its provisions the joint station at Raiohore was 
elected and maintained at the joint expense of both companies. The 16tb, 
17th, 18th and 19th clauses of the agreement were as follows : — 

[377] “16. That goods and parcels be invoiced and booked through to 
and from all stations on both lines where such traffic is dealt with. The 
traffic managers of both Companies to supply to each other, from time to 
time, the names of such small stations of their respective Railways as do 
not book goods and parcels. 

“ 17. That the through rates and fares be in all cases the sum of 
the local rates and fares of the two Companies to Raichore, including 
terminals and cartage of both Companies, but that no terminal be charged 
by either Company for Raiohore station on through traffic. 

18. That each Company be responsible for oolleoting the propor- 
tion due to the other Company on all through traffic, and that on goods 
traffic, invoiced through * to pay,’ the receiving Company check the in- 
voices, and bo responsible for collecting any amounts that may be under- 
charged by the forwarding Company, but the receiving Company not to 
reduce below the charge mentioned in the invoice or through way-bill 
without the consent of the forwarding Company. 

** 19. That the mileage to Raichore from stations on each line be 
taken for the purposes of this agreement, as per appendix annexed, the 
G. I. P. mileage to include in all oases (except as mentioned in ols. 32, 33, 
and 34) 20 miles for the Thull Ghat and 32 miles for the Bhore Ghat 
extra, as sanctioned by Government.*’ 

The 22nd clause was as follows : — 

“ 22. The exchange of stock, both passengers and goods, betw'oen 
the two Companies, to extend to the whole of the lines of either Company, 
and to branches that may be worked by them respectively.** 

The 24th clause was as follows : — 

24. The division of the receipts on the through traffic to be carried 
out monthly by the audit officers of the two Companies, and each Com- 
pany to have, in division, its own local rates and fares, except in the case 
of minimum charges, as provided in cl. 23.** 

The 40tli clause was as follows : — 

[378] " 40. That goods claims be settled by the Company in whose 

custody the lessor damage occurred ; that, when this cannot be ascertained 
with certainty, the claim be paid in mileage proportion, but in such 
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cases the consent of both Companies is to be obtained before settlement 
is made.” 

The 44th clause was as follows : — 

* 44. No alceration of rate or fare, or classification affecting the 
through traffic is to be made by either Company without one month’s 
previous notice to the other.” The contention of the appellants (the 
G.I.P. ^Railway Company) is that the contract to carry the bale was made 
by the plaintiffs (respondents) with the Madras Railway Company and 
not with the G. I. P. Railway Company. It may be that, according to 
the law as laid down in Great WestcTn Railivay Company v. Blake (1) ; 
Buxton V. North-Eastern Railway Company (2). and Thomas v. Rhymney 
Railway Company (3), the Madras Railway Company, if sued, would 
have been liable for the loss of the bale of cloth; but it is unnecessary 
for us to say, and we do not say whether or not that company is so liable. 

In our opinion bcie written agreement between the two companies, of 
which we have above quoted the material clauses, brings this case within 
the authority of Gill v. Manchester Railway Company {4:)^ upon which we 
understand Sir Charles Sargent bo have acted in arriving at his decision 
upon the issues ; and albeit that agreement may not have actually consti- 
tuted a partnership between the two companies, yet it rendered the 
Madras Railway Company the agents of the G. I. P. Railway Company 
for the purpose of making a contract for carrying the bale of cloth over, 
at least, so much of the line of the latter company as forms part of the 
distance from Bellary (the place of booking) to Sholapur (the place of de- 
livery,) i.e,, from Raichore to Sholapur. The G. I. P, Railway Company 
have by that agreement made the Madras Railway Company their agents 
for the purpose of, at least, so much of the traffic as benefits the G. I. P. 
Railway Company. We think that we may in this case adopt, mutatis 
mutandis, the [379] following passage from the judgment of Mellor, J., in 
GUI V. Manchester Railway Company (4): — “The action was rightly brought 
against the defendants, inasmuch as if the provisions of the agreement of 
the i7th June, 1857, did not constitute an actual partnership between 
the respective companies as to all the matters embraced by it, still they 
came within the rule expressed by Loi'd Cranworth in Cox v. Hickman (5) 
— The real ground of liability is that the trade has been carried on by 
persons acting on his (the defendant’s) behalf and per Lord Wensleydale 
to the same effect in the same case (5). In our opinion the Great 
Northern Railway became, by virtue of their agreement with the defend- 
ants, the agents of the latter for the carriage of the cow with the plaint- 
iff.” And, during the argument of the same case, Blackburn, J., said; 

We need not consider whether the two companies are partners ; the 
traffic is carried on for the joint benefit of the two, so that they are joint 
principals, and either may be sued (6).” 

A passage from the judgment of Grove, J., in Foulkes v. Metropolitan 
Bistrict Railway (7), when that case was in the Common Pleas Division, 
was cited to us as supporting the principle on which Gill v. Manchester 
Railway Company was decided, although that case does not appear to 
have been cited to the Common Pleas Division. It was this: “Were it 
necessary to decide this case upon the question of agency, the inclination 
of my opinion is that tha South-Western Company were, as regards the 

& N. 987. (2)L.R. 3Q B. 549. (3) L. R. 5 Q. B. 226. 

4) L. R. 8 Q. B. 186 (191). (5) 8 H.L.C. 306 (316). (6) At p. 188. > - 

(7) L.R. 4 O.P.D 280. . : i 
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plaintitf, the agents of the Metropolitan District Company, and that there 
was a kind of mutual agency for their mutual convenience, each Company 
undertaking to act when it was most convenient for them to issue tickets 
for their own benefit and the benefit of the South-Western Company,** 
Since the present case was argued, an appeal lodged in Foidhes v. 
Metropolitan Railioay Company has been decided (1). On the appeal 
the case assumed, to some extent, a different aspect from that which it had 
borne in the Common Pleas Division. The decision of that Division was 
affirmed. There Thesiger, L.J., refers with approbation to Gill v, Manchester 
Eaihoay Comvany. He said (2) : “ If the right of the plaintiff to 

[380] maintain his judgment depended solely on his establishing a con- 
tractual relation between him and the defendants, I should not dissent from 
the view that such relation has been proved. The affidavit of Mr. Forbes 
is not in itself inconsistent with the notion that the London and South- 
Western Railway Company, in issuing tickets at their Richmond station 
for stations on the defendants’ line, so issue thorn as agents for, or as part- 
ners with, the defendants. The notion, too, receives sanction from the 
decision in Gill v Manchester Railway Company (3). There the contract of 
carriage purported to be made with the Great Nortliern Railway Com- 
pany ; but the animal, which was the subject of the contract, was to be 
conveyed upon the defendants’ line, and there were traffic arrangements 
between the two companies, under which their rolling stock was treated as 
one stock, their traffic was interuhanged, and the reoeiuts from through 
traffic were divided by mileage. It was held that by virtue of those 
arrangements the Great Northern Railway Company, whether as partners 
with the defendants or otherwise, became the agents of the latter 
to make the contract of carriage with the plaintiff. In the present case, 
under the traffic arrangements between the two railway companies, the 
defendants supply the rolling stock and carry, in the exercise of their 
running powers, the whole of the through traffic, taking a mileage 
proportion of the receipts from such traffic with an allowance for working 
expenses. It is admitted that traffic between Richmond and the defend- 
ants’ station at Hammersmith constitutes through traffic, and it may 
therefore be urged with force tliat, in booking such through traffic at Rich- 
mond, the London and South-Western Railway contract, either as agents 
for the defendants, or for the defendants jointly with themselves. This 
view is further strengthened by the form of the ticket issued at Richmond 
to passengers travelling from Richmond on to the Metropolitan District 
line when contrasted with that issued to passengers travelling elsewhere, 
and by what is written over the booking office ; and although I am by no 
means prepared to hold that, under traffic arrangements similar to those 
which exist between the two companies, it is not open to a company 
in the position of the London and South-Western [381] Railway 
Company to make the contracts of carriage in such a way as to make it- 
self exclusively liable upon them, or to deny that, in most cases, it must 
be a question for the jury whose the particular contract may be, I think 
that, under the peculiar circumstances of the present case and upon the 
materials before us. the Court would not be justified in disturbing the 
judgment for the plaintiff, and sending that question down for trial.*' 

Myiton v. Midland Railway Company (4) was cited to us on behalf of 

the appellants. But that case seems irreooucileable with the subsequent 


(1) L.R, 6 C.P.D. 157, 
(3) L. K. 8 Q. B. 10C. 
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decision in Gill v. Manchester Railway Conypany (1) already men- 
tioned, and also with cbe passages which we have quoted from Foullces v. 
Metropolitan Railway Company (2). An i iu a case of Hooper v. London 
and Ncrtk-JVestern Raihoayy decided in the Common Pleas Division on 
the 2Qd December. 1880, and reported in the Times of the 3rd December, 
:^80, Denman, J,, is reported as saying : “ The case of Mj/tton v. Midland 
Railway does not appear to have been cited in the subsequent case of 
Foullces V. Metropolitan Railzoayy but it was really overruled bv’’ it/’ 
Lindley, J., seems to have concurred in that view. 

Amongst other eases relied upon for the appellants was Bristol and 
Exeter Railway v. Collins (3) which, in its various stages, afforded a 
strongeximule as to tbe possible variety of judicial opinion (4). Neither 

its facts, however, nor those of any other case cited for the appellants, tally 
so closely with those in the present case as the facts in Gill v. Manchester 
Raihvay, which appears to us to have been a just and reasonable decision, 
and reaogniz-d[3li2] as such in Foulkes v. Metropolitan Railway (2) by the 
Court of Appeal. 

For these reasons we concur with Sir Charles Sargent in his finding 
on the issues. 

The defendants have not excused their non-delivery of the bale. The 
^aintiffs were not bound to prove negligence : Ishvardas Golabehand^. 
G.I.P. Raihvay Company (5). There must, therefore, having regard to the 
amendment (made by consent of the parties) of Sir Charles Sargent’s 
decretal order, be a decree for the plainoitfs for Es. 1,100 damages, and for 
the costs of the suit, and of this appeal. 

Solicitors for the plaintiffs : — Messrs. Lynch and Tobin. 

Solicitors for the defendants : — Messrs. Hearn, Cleveland and Little. 


5 B. 382. 

APPELLATE CIVIL. 

Before Mr. Justice and Mr. Justice Pinhey. 


SayaD NaSRUDin {Original Plaintiff)^ Appellant v. Venkatesh 

PRABHU (Original Defendant), Respondent.^' 

[26th March, 1879.] 

ActXXlIT of 1861, s. 11— Procedure— Execniion— Possession— New cause of action. 

A plaintiff who has obtained a decree declaring him entitled to the possession 
of immoveable property must, under s. 11 of Act XXIII of 1861, proceed by 
epcution of the said decree, and not otherwise ; if he neglect to do so till he is 
time-barred, he cannot any the more on that account bring another suit for 


• Appeal No. 184 of 1377. 

Ill decided m favour of the defendants, the company 

Exoh. Chamber (Coleridge. J.; Wightman, J.; Cresswell.J ; Erl^J.^ 
J-: Crowder, J aod W.lles, J.) ; unanimously reversed tha 

oousu^ted i * N. 517). The House of Lords 

Wifihtmfn f J-: Grompcon, J.; W.lliams, J. and 

Martin R *“ of '■he plaintifi, and two only— Watson. B., and 

opinion of de'e“daut3. The case was decided against the 

th^ere beina n the Judges in favour of the defendants by the House of Lords, 

which Cranworth.Wensleydale. and Kingslown, 

Which two last Lords gave their judgments with much doubt. 

(o) 3 B. 120. 
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possession of the same property, whether founded on the old decree in his favouri 
or on the continued occupation of the said property by the defendant. 

[F., 28 M. 338 ; R., 5 B. 387 ; 6 B. 7.J 

This was a second appeal from the decision of A. L. Spens, Judge of 
the District Court of Kanara, affirming the decree of the Second Class 
Subordinate Judge of Karwar. 

The facts of the case fully appear from the judgment of the High 
Court. 

Farran (with him Shantaram Narayan Pandurang Balihhadrc^^ 
appeared for the appellant. 

[383] Macpherson (with him Shamrav Vithal), appeared for the 
respondent. 


JUDGMENT. 

The following is the judgment of the Court, delivered by 

West, J. — The plaintifl's uncle, Padsha, sued for restoration of 
mortgaged property, on the ground that the mortgage-debt bad been fully 
satisfied. His suit was successful, and in appeal he was declared entitled 
to possession on the 7th December, 1865. 

The plaintiff, Padsha, then died, and, after some delay in obtaining a 
certificate of heirship, the present plaintiff applied for execution to the 
Principal Sadar Amin who had originally decided the suit. 

This application was properly made, but, on the ground apparently 
that the lands were within the local jurisdiction of the Munsii’s Court at 
Karwar, the applicant was referred by the Principal Sadar Amin to that 
Court. He went there accordingly, and the Munsif placed him in posses- 
sion on the 22nd October, 1869. 

This execution, however, of a decree of the Principal Sadar Amin 
by the Munsif was, on the complaint of the defendant, pronounced 

irregular. The District Judge set it aside, and restored the defendant 

to possession, which be recovered on the 23rd June, 1871. On 

special appeal the High Ccuvb affirmed the order of the District 

Court. 

The present plaintiff* then went a second time to the Court of the 
Principal Sadar Amin, now become that of First Class Subordinate Judge, 
and on the 16th July, 1872, his application for execution was granted. 
The District Court, however, bold on appeal that the application was 
barred by the Limitation Act, and on special appeal this decision was 
affirmed by the High Court. 

The defendant then sued the present plaintiff to recover as damages 
the mesne profits realized by the plaintiff during his possession from 1869 
to 1871. After passing through the lower Courts the case came up to 
the High Court, which decided that the present plaintiff, having a 
decree for possession, could not be regarded as a trespasser, and rejected 
the claim. 

This was on the 17th July, 1876; and the plaintiff, on the 2nd 
December following, filed the present suit for possession of the [364] land 
which he had thus failed to obtain in exeoubion of the decree awarding it 
to him. The Courts below have held the suit barred as brought on a 
cause of action already once heard and determined, and as opposed to the 
purpose of s. 11 of Act XXITI of 1861, which prescribes that questions 
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arising in execution between parties to a decree shall be disposed of by the 
Court executing the decree and not by a separate suit. 

The general principle that a judgment recovered bars a further suit 
on the same cause of action, does not, according to the English, any more 
than by the later Roman law, serve as a safeguard to a defendant against 
whom the judgment was pronounced, and who has not satisfied the judg- 
ment for a thing certain, such as a particular piece of land or an aggregate 
of defined lands constituting the object of a suit and decree. It might well 
be a question whether by itself s. 2 of Act VIII of 1859, which expresses 
in general terms the doctrine of the English law, ought to be construed 
literally so as to embrace a class of cases to which the English rule 
does not extend, and thus enable a defendant to rest his title on a 
decree not for, but against, him. But s. 11 of Act XXIII of 1861 
and the decisions under that section seem to shut out a plaintiff, who has 
failed to obtain execution of a decree in his favour, from making that 
decree the basis of a further suit, or from obtaining, by means of a subse- 
quent suit, that which, by adopting ^he proper means, he might have 
obtained in execution. It has been properly said that the recognition of 
such suits would tend to prolonged and possibly endless litigation, and 
so defeat the purpose of the Limitation Acts ; and the general conclusion 
arrived at appears to have been that, failing to give effect to the means 
placed ab his command by way of execution, a judgment-creditor loses his 
remedy altogether. 

It was urged by Mr. Farran in his able argument that as the title to 
land sued for does not, as in the case of damages awarded, arise from the 
decree, the right remains what it was before the decree ; and that the 
continued occupation by the defendant is a continued infringement of the 
right, enabling a plaintiff, whose claim has been pronounced good, to sue on 
the cause of action thus from time to time renewed. The declaration in 
the first decree may, according to this argument, serve as evidence of the 
[385] right, albeit the relief awarded has become incapable of execution. 
A piece of land adjudged to be the plaintiff’s subsists, and admits of re- 
covery, of delivery, while the mere right to damages, without a definite 
substance as the object of its incidence, perishes with the lapse of the 
time allowed for its enforcement. The distinctive character of a judg- 
ment in ejectment as compared with one on which a writ of fi-fa issues, 
is recognized in the English law (I); but whether the ownership and right 
to possession of a house or field, once declared by a Court to subsist, 
thenceforward adheres to it, notwithstanding the failure of the owner to 
take possession under his decree within the time limited by law, may 
itself admit of question. The opposing possession, which would, in a 
certain time, have ripened into ownership without a suit, may equally, by 
the operation of the law, ripen into ownership in a different and a shorter 
time after there has been a suit and a decree against the possessor. From 
motives of public policy, and on grounds of general probability, the law may 
raise the presumption on which prescription rests sooner in the latter case 
than in the former. Section 11 of Act XXIII of 1861 does not distinguish 
between the cases of suits for land and suitsfor other property. In the pre- 
sent instance the order of the Court in 1865 for the restoration of the land 
to the plaintiff was one that he could have forthwith got executed by a 
delivery to him of exactly the same property that he seeks in the present 
suit. He dates his cause of action as having arisen when he obtained his 

(l) See Com. Dig, Ezeoution (A, 5); Doe dem. Taggert^v, Butcher^ 3 M A S 657« 
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1879 decree in 1865, and it has been contended that down to that time the 
March 26 , relation of the parties was contractual, which then became strictly antago- 

• nistic. But if the decree of 1865 did change the relation of the parties, 

Appel- that decree is itself the foundation of the suit, as the old relation and the 
LATE right involved in it could not then any longer subsist. It is evident that 
Civil. plaintiff seeks, by means of a new suit, to gain what the law, equally 

in the case of land as of money, binds him down to obtain by execution, 

5 B. 382, and in no other way. 

Then it is said that the decree, by which this Court in 1876 refused 
to pronounce the plaintiff a trespasser, during the two years of bis posses- 
sion irregularly obtained under his decree, [386] necessarily implies, 
that, not being wrongfully, he was rightfully in possession from 1869 to 
1871 ; and if so, it is contended, then his dispossession in 1871 constituted 
a cause of action on which he can maintain the present suit. The impli- 
cation may perhaps be logically necessary ; but still, while the order of 
this Court stands, by which the plaintiff was turned out, his ouster can- 
not possibly constitute a cause of action. The order under which he had 
been pub into possession was set aside, and he was thus thrown back on 
the decree, and, seeing this, sought execution a new on the decree, though 
after a lapse of time by which his remedy had become barred. His fresh 
application for execution in 1872 implied a decree still in force and un- 
executed (1). which was inconsistent with his having obtained the fruit 
of that decree in a possession of which, by a new wrong, he had after- 
wards been deprived ; and the argument now raised was seen at that 
time in all probability to be unsustainable 

The position of the plaintiff is a most unfortunate one, since, while 
adopting the ordinary means and obeying the directions of the Courts, he 
has by that very obedience shut himself out from the enjoyment of a right 
to which he was adjudged to be fully entitled. His proper remedy, 
however, as be did not appeal against the tirst erroneous order of the Prin- 
cipal Sadar Amin, would seem to have been an application based on the 
judgment of this Court in 1876 for a review of its prior judgment of 1871. 
On such an application anything that could have been done would have 
been done to give the applicant substantial justice (2). It might possibly 
have been held in such a case that the iNlunsif, in giving possession to the 
plaintiff, bad acted ministerially, or quasi- ministerially, under a judicial 
or authoritative direction of the Principal Sadar Amin ; or that the plaint- 
iff. having entered without any wilful abuse of process, was entitled to 
retain the possession which he had thus united to his right under the decree. 
Or again, on the principle actus curuv ncminem fjravabit (3), the plaintiff 
might possibly have succeeded in getting the order of 1875 revised, and the 
[387] application for execution of the 9th May, 1872, treated as made at 
the date of his earlier application of 1868, since the intermediate delay 
had arisen from a misdirection on the part of the Principal Sadar Amin. 
Whether such an application would or could succeed now, after so great a 
lapse of time, and the creation perhaps of now interests, we cannot under- 
take to say. 

The decree of the District Court must he confirmed with costs. 


(1) Com. Dig. Exeoation (A 3). (2) 8 B.H O.R.A.O.J. 246. 

(3) Sf6 Shelly’s Case, 1 Rop. at p. 106. Taylor v. Co/e, 1 Sm.L.O. (6th ed.) 116. 
Brinsmeady, Banisoyi, L.R. 7 O.P. 547, K.c Drakes VY.N. 1877, 119. Printed 
Judgments for 1874, p. 279. 
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Before Mr. Justice West. 


Lillu Bin Eaghdshet {Plaintiff)^ Appellant v, Annaji 
PaRASHRAM {Defendant), Bespondentf [21st March, 1881.1 

Mamlatdar^s finding as to possession^MagistraU's finding as to vos;>ession~Code of 

Criminal Procedure, Act X of 1872, s. oBO~Actual possession-Dispossessionl 
Cause af action — Res juiicata. 



A Mamlatdar's finding as to the point of actual possession is not conclusive. 
A Magistrate’s finding is so under s. 530 of Act X of 1872. 

Possession actually taken by a person having a right to it is not the less 

effective, as perfecting his title, by reason of an irregularily in taking it. Sub- 
sequent ouster will give rise to a new cause of action. 


15 B. 238 (241) ; 20 B. 270 (276) ; 36 B. 185 (183) = 13 
12 Ind. Gas. 913 (914) ; 9 C W.N. 1061 ; Expl, & D. 
919 (920).] 


Bom L.R. 1200 (12031 = 
. 26 B. 363 = 3 Bom. L.R. 


This was an appeal from an order of R. F. Mactier, Disfcricfc Judge 
of Satara, reversing a decree of Achyut Jagannath Ghafce, Second Class 
Subordinate Judge of Karad, and remanding the case for re-trial. 


The plainfcifif, Lillu, sued for possession of certain land, allegin'^ that 
he held a mortgage of the land ; that he filed a suit against the defendant, 
Annaji, and others for possession of the land as mortgagee, and obtained 
a decree awarding such possession in 1871 ; that ho obtained possession 
under the decree ; that in 1874 a first class Magistrate confirmed his pos- 
session ; that subsequently, the defendant. Annaji. filed a possessory suit 
before a Mamlatdar, who decided against Lillu and ousted him from pos- 
session in 1877 ; and hence the present suit. 

The defendant, Annaji, answered that he had purchased the land in 

1864, and had been in uninterrupted possession since then ; [388] that 

he had no notice of the former suit; and that the plaintiff had never obtained 
possession under it. 


Toe Subordinate Judge held that the plaintiff, Lillu, had obtained a 
decree and possession thereunder against the defendant ; that the sale to 
the defendant, being prior to the decree, must ba considered to have 
been adjudicated upon in the former suit, and that the defendant could 
not be allowed to set ud that title again in the nresent suit. He therefore 
decreed in favour of the plaintiff. 

T .3 decree, the defendant, Annaji. appealed to the District 

Judge of Satara, who held that it was right that the defendant, Annaji. 
should have a chance of proving his purchase of 1864 in this case, as he 
was stated to have been in j iil during the pendency of the last suit.’ He. 
therefore, reversed the Subordinate Judge's decree and remanded the case 
lor re-trial, co allow Annaji to prove his purchase of 1864 and his 

possession. 

From this order of remand the plaintiff. Lillu, appealed to the High 


Gf^nesk Ramchandra Kirloskar, for the appellant, Lillu. 
Shantaram Narayan, for the respondent. 
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JUDGMENT. 

Tho case was heard by WEST and PiNHEY, JJ.. on the 3rd March, 
1878, and the following judgment was delivered by 

West, J. — The former decision in the suit between Lillu and Annaji 
V7&Q res judicata as between them, albeit Annaji was a prisoner in the 
criminal jail at the time of the suit. If he was subjected to any wrong 
through proceedings fraudulently taken during his incarceration, his 
proper course was to get those proceedings set aside. While the decree 
stands unreversed, it is conclusive of the right of Lillu as mortgagee. The 
Subordinate Judge has pronounced Lillu entitled to possession in this 
character, and his decree to this effect must be restored ; that of the Dis- 
trict Court being reversed with costa throughout on Annaji. 

The defendant, Annaji, applied fora review of this judgment on the 
ground that the plaintiff, Lillu, bad admitted before the Mamlatdar that 
he had never obtained possession, and that being [389] so, there was 
no new cause of action on which to found the present suit, his only pro- 
per course being to proceed by execution of the former decree. 


A rule nisi having been granted on these grounds by a Bench com- 
posed of the same Judges as above, it came on for argument before West, J., 
alone, the other member of the Bench having been absent on leave for 
more than six months. 

Ganesk Ramchandra Kirloskar, for the plaintiff, Lillu, showed cause. 
— There is no evidence before the Court as to the alleged admission of 
Lillu. The Mamlatdar’s judgment is not even admissible for such a pur- 
pose. On the other hand, there is the conclusive finding by the Magis- 
trate of the actual possession of Lillu in 1874. The Magistrate’s finding 
under s. 530 of Act X of 1872 is conclusive so far as the determina- 
tion of the question of actual possession is concerned. The plaintiff, 
moreover, had executed the former decree as far as he could, and 
bad actually taken possession under it. His old cause of action was thus 
at an end ; any fresh disturbance would give him a fresh cause of 
action ; Bindobashince Dossec v. J.B, Rainey (1), Qohind Mundal v. Bhoopal 
Ghunder Biswas (2), Umbika Churn v. Madhah Ghosal (3). Even if the 
objection taken be in itself a good one, it is not rightly taken in review of 
the appeal in the High Court. 

Shantaram'Narayan^iox the defendant, Annaji, in supportof the rule. 
— Plaintiff, having himself put in the Mamlatdar’s judgment, cannot 
object to its admissibility. Even if it be not conclusive evidence, it was 
sufficient to show that he had a prima facie case. The dispute before the 
Magistrate shows that Lillu bad not peaceful possession. Then the 
Mamlatdar declared that we were in possession. My contention is that 
plaintiff never executed his decree, and never obtained real possession ; 
Sayad l^asrndin v. Venkatcsh (4) The oases quoted for the plaintiff do not 
apply, as they relate to execution against land which tenants had a right 
to hold in spite of the decree. 

The Court took time to consider its judgment, which was delivered 
on the 21at March, 1881, by — 


(2) 19 W.R. 101. 

(4) Priotod Judgments for 1879, p. 89. 


(1) 15 W.R. 307. 
(3) 4 0. 870. 
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[390] West, J. — The rule for review in this case was granted upon an 
apparent admission of the plaintiff, Lillu, in the inquiry before the Mam- 
latdar, that, although he had obtained a decree for possession, in 1871 of 
the property in dispute, yet he had never actually obtained possession 
under it. And his statement, as given by the Mamlatdar in his judgment 
in the possessory suit, does say that, at the time when he was taken to 
receive possession, the person who should have delivered it did not actually 
do so. There was a crop on the land, and he told the plaintiff merely 
that when that crop was removed he was to enter on possession and 

•ip * 1 1 T .3 n ^ in other parts of his deposition as set forth, 

Lillu, as I find, does assert that he is in possession of the land awarded 

to him. The assumption, therefore, on which the rule was granted, is not 
supported by Lillu’s deposition as a whole. The original deposition has 
not been produced; but the defendant, Annaji, who moved the Court on 
the Mamlatdar’s summary of it, cannot object to that summary being 
taken as correct. It was by way only of indulgence to him that notice was 
taken of the apparent admission in his favour indicated by the Mamlat- 
dar s judgment, and, on the failure of the admission, the reason for the 
rule is gone. Lillu stands now in this position, that he has a decree 
for possession as mortgagee, and an order of a Magistrate in 1874 pronounc- 
ing him in possession ; while, by a Mamlatdar’s order of 1876. Annaji was 
declared to be in possession, and Lillu was thus driven to his nresent suit in 
the Civil Court. By an express provision of the Mamlatdar’s' Act, the deci- 
pon of the Mamlatdar is not conclusive as to the point of actual possession 
m any subsequent suit. The decision of a Magistrate under the Code of 
j Procedure, is conclusive as to the possession ; but it is contend- 
ed that a possession available to Liilu for perfecting his title under the decree 
must have been a peaceable possession, and that the dispute before the 
Magistrate in 1874 implies that his possession was not a peaceable one. As 
to this, the general principle is that a man who acquires possession is remit- 
ted, as it IS said, that is, he may rely for the support of his possession on 
any still subsisting title vested in him, and for which a legal remedy is still 
open to him (1): Brassingt<m y. L lewellyn (2j. Of two personsentering [391] 
simultaneously, the English law assigns possession to him that has the 
right, by a rule identical in substance with that of the Hindu law on the 
same subject] (3). Consistently with this, a person having a right to 
possession may enter peaceably, and may then maintain the possession 
thus acquired : Taylors, Cole (4). This, as Lord Kenyon said. “ will 
not break m upon any rule of law respecting the mode of obtaining the 
possession of lands” (5). If there is a breach of the peace in attempting to 
take possession, that affords a ground for a criminal prosecution, and, if the 
attempt IS successful, for a summary suit also for a restoration to posses- 

Specific Relief Act I of mT~Dadahhai Narsidas 
V. The Suh- Collector of Broach (6) ; but an unlawful act in entering does 
not make the owner a trespasser ab initio (7) ; the law will still annex 
right to the possession. In Doe dent. Stephens v. Lord (8) a mortgagee. 


(9) 27 L. J. Ex. 297 


U) Coke Lit. 349 a, 

Narada I ; 4 ; 12, 13. 

%\ P- ’ B.H.C.R. A.C.J. 82. 

entering ^ * 2 Vio., o. 74. a. 6. That a landlo 

MaiUaL,^lj. R^w nToTiSW °p 43 property, sea Beddall 

(8) 7 A. & E. 610.’ ■ ■ 


1881 

March 21, 

Appel- 

late 

Civil, 

5 B. 387. 


B III~33 




257 


5 Bom. 392 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1881 

MABCH 21. 

Appel- 

LATE 

Civil. 

5 B. 387. 


■whose writ of possession was set aside as irregularly obtained, was ordered 
to restore the possession he had acquired under it. It was declared an abuse 
of the process of the Court that the mortgagee should have entered with an 
appearance of authority to which he was not really entitled (1). A similar 
principle is involved in the case of Sayad Nazruddin v. Venkatesh Pra~ 
bhu (2). If, therefore, there was on Lillu’s part an abuse of the process 
of the Court in obtaining the possession which he was found to have in 
1874, he would not probably be allowed to benefit by that possession. 
But what occurred was merely this, that, having what was equivalent to 
a writ of possession, he was not put into possession by immediately 
ousting the tenant, but was told by the officer of the Court to enter after 
the crop was removed. If he did enter afterwards, his entry could not 
be deemed an unlawful one ; he would be doing only what he had a right 
to do, and what the officer, if present, would have compelled his adversary 
to submit to. If he used violence, the person injured [ 392 ] should have 
prosecuted him ; if he, notwithstanding the decree, took possession otherwise 
than in due course of law,” the person dispossessed should have sued him 
on this ground. Prima facie, his possession was justified ; it fulfilled the 
decree of 1871, and, completing his right, gave him a new action if he was 
again dispossessed. Now the Magistrate in 1874 adjudged that Lillu was in 
possession, and gave, or secured, him possession even if he had it not be- 
fore. There may have been a dispute down to that time ; but then, at any 
rate, Lillu*s possession could no longer be called unlawful. It was a lawful 
possession until Lillu should be ousted in due course of law ” ; and a pos- 
session already decreed to him by the Civil Court. Any mere irregularity on 
the part of the Magistrate would not prevent the legal consequences, for he 
had authority to determine the question of possession, and his order has 
never been set aside. It was not like the case of an authority being invoked 
and exercised which did not legally subsist, and which, thereforci coerced 
the defendant by an unlawful compulsion ; nor was it an order like that of 
the Mamlatdar, expressly deprived of effect for the purpose of any ulterior 
proceedings on the question of possession. A proviso to that effect is 
annexed to s. 534 of the Code of Criminal Procedure, but not to s. 530 ; 
and the Magistrate’^ inquiry is a judicial proceeding binding for its intended 
purpose, even though the reasons for the order should be weak and in- 
sufficient. There was, thus, nothing to preventthe possession acquired by 
Lillu from adhering to his right under the decree. The fact subsisted ; 
and its results were not vitiated by any misconduct on his part. His 
supposed admission in 1876, that ho had not acquired possession, turns 
out not to be well founded. He says, or seems to say, thau ho did not at 
once got possession under his decree ; but he says also that he was told to 
go in and take possession, and that, in fact, ho is in possession. There is 
thus nothing conclusive to sot against the Magistrate’s adjudication in 
his favour. 

The rule must be discharged with costs. 


(1) See 7 A. & E., pp. 613, 614. 
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[393] APPELLATE CIVIL. 22- 

Before Sir Michael Boherts Westropp, Et.y Chief Justice, and AppeL- 

Mr. Justice Birdwood. LATE 

XT Civil. 

Naeayan, son and heir of Sadanand Ramchandra. 

DECEASED (The Original Judgment-debtor) , Appellant ® 

Chintaman and Moreshvar, sons and heirs of Balaji 


Naeayan Natu, deceased (The Original Judgment-creditor), 

Bespondents.^ [22nd February. 1381,] 

Religious endowments—Alienation^Peldge—Hereditary turstee — Bombay Act II of 
1863, s. 9, cl. 3 — Common law of the country. 

Religious eudowmenta in this country, whether they are Hindu or Maho- 
medan, are not alienable ; though the annual revenues of such endowments, as 
distinguished from the corpus, may occasionally, when it is necessary to do so 
in order to raise money for purposes essential to the temple or other institution 
endowed, but not further or otherwise, be pledged. 

Bombay Act II of 1863, s. 8, ol, 3, contained no new law, but merely 
declared the pre-existing common law of this country. 

Prosunno Kumari Bubijav, Qolabchand Baboo (!) referred to and distin- 
guished. 

'IF.. 37 C. 179 = 11 aL.J. 317 = 14 C.W.N, 535 = 3 Ind.Cas. 353 ; 27 M. 465 (F.B.) = 14 

M.L.J. 81 ; R., 6 B. 546 (552) ; 8 B. 432 ; 15 B. 625 (635); 20 B. 495 fSOl) ; 22 

B. 475; 27 M. 435 (439) = 14 M.L.J. 105 ; 34 M. 536 = 9 Ind. Cas. 281 = 20 M.L. 

J. 969=9 M.L.T. 83 = (1911) 2 M.W.N. 154 (156); D., 25 A. 296 = 23 A.W.N. 
50. J 

This was an appeal in an execution proceeding against the order of 
W. H, Newnham, the Governors Agent for Sardars in the Deccan, dated 
the 2Dd January, 1880. 

The following are the material facts of the case ; — On the 23rd Octo- 
ber, 1851, Balaji Narayan Natu (deceased), father of the respondents, 
Chintaman and Moreshvar, obtained a decree, giving effect to a previous 
award, for Rs. 12,000 (being the amount due for principal and interest on 
various loans) against Sadanand Ramchandra Gosavi, father of the appel- 
lant, Narayan, in the Court of the Governor’s Agent for Sardars in the 
Deccan. The decree further declared the said amount to be a charge upon 
two inam villages, Dehu and Kinhai, granted many years previously by the 
Satara Government for the support of a Hindu temple, of which Sadanand 
was, at the time of the transactions alluded to, hereditary trustee and 
manager. In so doing, the decree purported to give effect to various 
mortgages of the said villages which Sadanand had given to the said 
Balaji to secure the sums of money from time to time lent by him to 
the said [394] Sadanand. The decree further directed payment of the 
money by half-yearly instalments of Rs. 400 each, and allowed interest 
at 9 per cent, on any instalment due and not paid. It was executed 
from time to time against the revenues of the two inam villages, the last 
application for execution being made on the 23rd August, 1878 The 
amount which the respondents sought to recover by that application was 
Rs. 3,772-5-0, being the aggregate amount of interest accrued due in 
respect of instalments which had been allowed to get in arrear. The 
appellant, Narayan, objected — (1) that the application was time-barred, 


* MiBcellaneous Appeal No. 15 of .1880. 

(1) 11 B.L.R. 332 ; 2 I.A. 145 = 14 B.L.R. 450 (P.C.) 
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1881 and (2) fchat tha property, being devasthan, was not liable for the debts of 
Feb. 22. Sadaaand. He also disputed the correctness of the amount claimed by 

the respondents. The Agent granted execution for the whole amount 

Appel claimed, holding that the decree was not barred, and that the property 
LATE was liable. The following are his reasons regarding the second 

Civil, objection : — 

“ As to the second objection, it is based upon s. 8. cl. 3 of 

3 B. 393. Bombay Act II of 1863, and the words relied on are, that lands held on 

behalf of religious or charitable institutions shall not be transferable by 
sale, — judicial, public, or private, — gift, decree or otherwise howsoever. 

“ But in the present case there is no question of any permanent 
transfer of the land or its revenue. The decree which was passed on the 
award merely provides for the payment of a certain debt by instalments 
from the revenue, and there is no question of sale. Moreover, the decree 
continued to be executed against the revenue for eleven years before the 
passing of the above Act, and for no less than sixteen years after it, 
without any objection being raised by the judgment-debtor on this point, 
and I do not think that he can fairly raise this objection after so long a 
time. ” 

Narayan appealed to the High Court. 

The remaining material facts of the case appear from the judgment 
of the High Court. 

Ma7iekshah Jehangirshak, for the appellant. — -The property in dispute 
having been dedicated to the worship of a Hindu deity, Sadanand, as 
manager for the time being, had no right to mortgage [395] it. 
At all events, any mortgage by him could not bind the property in the 
hands of his successor. The learned pleader cited the following oases in 
support of his argument : — Varma Valia y, Kottayath Kiyaki (1), 
Koiuoar v. Ramchandra (2), Diibo Misser v. Shrinivas Misser (3), 
Gohick Ghundar v. Raghunath (4), Prosunno Kuviari Lhibija v. Golob- 
chand Baboo (5), Motisha v. Hiresha (6). 

M. C. Apte and G. R. Kirloskar, for the respondents. 

JUDGMENT. 

The following is the judgment of the Court delivered by— 

Westropp, C.J. — -The three sanads, respectively bearing dates 
equivalent to the Christian years 1703, 1725 and 1733, show, in terms 
as distinct as possible, that the villages Dahu and Kinhai were granted by 
the Satara Government for the support of tlie temple of the Hindu deities 
Vithoba and Rakhmadevi, and not for any mere family idol. Tha 
decree, which is the subject of the darkhast (application) upon which the 
learned Agent for Sardars made the order in execution now under appeal, is 
alleged by the respondents to be duly charged upon the revenues of 
those villages. It was a decree for Rs. 12,000 of the 23rd October, 1851, 
or rather an award of that date entered, according to the Civil Procedure 
of that time, as a decree of the Agent for Sardars. The award was made 
by Moro Trimbak Sahasrabudhe, as arbitrator between the late Balaji 
Narayan Natu, the father cf the present respondents, and the lata Sada- 
nanda Ramchandra Gosavi, the father of the present appellant. That 
appellant, who is the present hereditary trustee of the villages, and who 
has been so since his father’s death, was not a party to the submission 

(1) 7 M.H.O.R. 210 : 1 M. 235 = 4 I.A. 76. (2) 2 0. 341 ; 4 I.A* 62. 

(3) 5 B.L.R. 617. (4) H B.L.R. 337, noto. 

(5) 11 B.L.R. 332 ; 2 I.A. 145 = 14 B.L.R. 450 (P.O.) 

(6) See Printod Judgments for 1877, p. 3. 
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to arbifcrabion or to the proceedings thereupon, or to the award, or 1881 
the decree into which it was converted. The arbitrator, so far Feb. 22, 
as we can perceive from his award, does not appear to have raised ““ 
any issue as to the nature or purpose of the loans to the late Gosavi Appel- 
Sadanand Ramchandra, which were the subject of the arbitration ; or to LATE 
have considered whether, or called [396] for evidence to show that, those CIVIL. 

loans, or any of them, were made for the benefit of the temnle or its 

service ; or that there was any necessity to raise loans for the repair of ^ 
the temple : or that the full revenues arising from the villages were not 
adequate for the due support of the temple and its services. So far, 
then, as the award and decree are concerned, this case does not 
coincide in its circumstances with Prosunno Kumari Dubija v. Golabchand 
Baboo (1), and the award and decree are not such as can bind the villages 
or their revenue in the hands of the present hereditary trustee. 

Eeligious endowments in this country, whether they be Hindu 
idevaothan) (2), or (seuast/iaw) (3), or Mahomedan {wakf}, are not alienable, 
though the annual revenues of such endowments, as distinguished from 
the corpus, may. for purposes essential to the temple or other institution 
endowed, be occasionally pledged : ex. gr,, “for the proper expenses of keep- 
ing up the religious worship, repairing the temples or other possessions of 
the idol, defending hostile litigious attacks, and other like objects. The 
power, however, to incur such debts must be measured by the existing 
necessity for incurring them ” (4). Amongst the authorities as to the 
general rule against the alienability of religious or charitable endowments, 
and as to the exceptions to that rule, are those collected in 4 Bom. H. 0. 

Rep., pp. 7, 8, A.C.J.; 1 Morley Dig., pn. 550, 553, 554 ; and Morley 
Dig., N.S,, 351, 353, and Mir Sadrudin Khan v. Kazi Mirun (5) ; KhusaU 
ohand v. Mahaddevgiri (6); Motisha v. Hiresha (7) ; Komoar v. Ramchan- 
dra (8) ; Raja Varma Valia v. Koitayath Kiyaki (9) ; Tayabunissa v, 

Kuwar (10) ; Dubo Misser v. Skriniioa$ Misser (11) ; Ealicharan v. 

Bangshi Mohandas (12) ; Goluck Chander v. Ragunath (13) ; Prosunno 
[397] Moyee v. Kocnjo Behari (14) ; Maharani Shibessatoree Debea v. 
Mothooranath Acharjo (15) : Mohunt Burnt v. Eashee Jha (16) ; Syud 
Asheeroodin v, Sreemutty Drobo Moyee (17) ; Rumonee Debea v. Baluck 
Doss (18) ; Goluck Chander Bhose v. Rughoonath Sri Ghandan Roy (19J: 

Arrutky, Juggurnath (20) ; Fegredo v. Mahomed Mudessur (21) ; Juggiti 
Mohini Dossee v. Mussamat Sokheemoney Dossee (22). Under the award and 
decree the sum of Rs. 12,000 was payable in half-yearly instalments of 
Es. 400, and, in the event of any instalment being in arrear, interest at 9 
per cent. per. annum was payable upon such instalment. It is admitted that 
the whole sum ofRs. 12,000 has been paid, and the present darkhast was 
presented to recover Es. 3,772-5-0 in respect of accumulations of interest 

(1) 11 B.L.R. 332; 2 I.A. 145 = UB.L.R. 450(P.C.), 

(2) Ebymol. “Deva”; vide Wilson’s Gloss. 133; Elph. Rep. on the Dekkhan, 

Appr,, p. XXV, ed. of 1872. 

(8) Etymol. “ Seva ” worship, service. Wilson’s Gloss. 475; Elph. Rep. on the 
Dekkhan, Appx., p. xxv, ed, of 1872, corruptly “ suwasthan.” 

(4) Per Sit M. Smith for the P.C. in 2 I.A. 151. 

(5) 2 Borr. 741 reprint of 1863. (6) 12 B.H.C.R. 214. 

(7) Printed Judgments of 1877, p. 3. (8) 4 I.A. 52. 

(9) 7 M,H.C.R. 210; affd. 4 I.A. 76. (10) 7 B.L.R. 621. 

® 617. (12) 6 B.L.R. 727. (13) 11 B.L.R. 337, note. 

(14) W.R. Sup. Vol. for 1864, p. 157. 

(15) 13M.I.A. 270* 13 W.R. 18. 

(17) 25 W.R. 557. (18) 14 W.R. 101. 

(20) 18 W.R. 439, (21) 15 W.R. 75. 




261 


(16) 20 W.R. 471. 
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1881 which are said to have accrued due upon the instalments when in arrear. 

Fbb. 22 . The Agent for Sardara has made an order allowing the levy of that interest 

from the revenue ot the villages, against which order the present appeal has 

Appel- been preferred. It appears that the original transaction between Sada- 
LATE nand the plaintiffs’ father, Balaji Natu, was a mortgage (dated the 

Civil. V7th June, 1833), by Sadanand to Balaji Natu, of the above mentioned 

two village for Rs. 10,000 at interest of 12 percent, per annum. That 

6 B. 393. mortgage contained a recital that the Rs. 10,000 were borrowed for the 

purpose of paying off two prior mortgages of these villages made to other 
persons. It may be that these prior mortgages were for purposes 
necessary for the temple. There is not any evidence that such was the 
fact; but we are, for the purposes of this application, willing to assume 
that such was the fact. There were thirteen other loans made between 
the years 1834 and 1841 by Balaji Natu to Sadanand, amounting in the 
whole to Rs. 4,227, of which sums all, except the last (which was for Rs.35) 
were made (so far as Sadanand could make them) further charges on the 
two villages ; but there is not any evidence whatever to show that those 
sums, or any one of them, were required for or applied to purposes necessary 
for or [398] beneficial to the temple. The point that the sevasthan — i.e.^ 
the two villages and their revenue constituting the religious endowment of 
the temple—could not lawfully be taken in execution for the private debts 
of Sadanand, the late incumbent, as trustee and manager of the temple, 
was made before the Agent for Sardars ; but it does not seem to have been 
very well argued before him, as that objection appears to have been based 
merely upon Bombay Act II of 1863, s. 8, cl. 3, which was not passed 
until many years after the latest of the loans by Balaji to Sadanand. The 
learned Agent for Sardars, moreover, appears to have thought that a 
mortgage or mortgages would not fall within the scope of the prohibition 
of alienation contained in that enactment, but in that opinion we cannot 
concur. However, unless that enactment were clearly made retrospective, 
it could not affect alienations made prior to it; so, if this case rested oti 
that enactment alone, it would not invalidate the mortgage and further 
charges. But, in fact, that enactment contained no new law, and it was 
merely declaratory of the pre-existing common law of this country 
which (as established by the authorities already mentioned) does not 
ordinarily cermit the alienation of religious or charitable endowments. 
And, in furtherance of that common law, Bombay Reg. XVII of 1827, 
s. 38, cl. 2 (since repealed) enacted that " all land held exempt from 
the payment of public revenue, if such exemption was granted in consider- 
ation of service to bo performed, or for the support of religious or other 
establishments, or for other special purposes, shall be liable to be assessed, 
if the conditions of the grant are not fulfilled.” That Regulation 
applied to the Deccan (Bom. Reg. XXIX of 1827, ss. 2 and 6) with 
certain exceptions not affecting the present question. In the plaint- 
iff’s memorandum of appeal, as at first framed, the objection as to the 
validity of Sadanand’s alienations was not taken ; but, with the permission 
of this Court, it was added afterwards. Hence, in order to prevent any 
surprise of the plaintiffs, we offered to their pleaders to direct an inquiry 
or issue as to whether or not the loans, granted by Balaji to Sadanand 
subsequently to the mortgage of 1833 for Rs. 10,000, were made for pur- 
poses essentially requisite for the temple. Those learned pleaders declined 
the offer, as they stated that they would be unable to produce evidence 
[399] in the Court below upon such an inquiry or issue to show that- 
these loans had been granted for such purposes. From the kabulayat signed 
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by the village ofi&cers (endorsed upon and of even date with the mortgage 
of 1833 for Rs. 10,000), and from the recitals in the award itself, it appears 
that Balaji Natu, immediately upon the execution of the mortgage, entered 
into the management (vyvhat) of the villages, and so remained in the 
receipt of their revenues at least until 1841, if not much later. Those 
revenues were stated by the pleader for the respondents, in reply to a 
question from this Court, to be mentioned in the evidence as amounting to 
about Rs. 3,700 per annum, so that, in the eight years extending from 1833 
to 1841 alone, the plaintiffs’ father, Balaji, might, at that rate, have 
received Rs. 29,600. It is admitted that, since the making of the decree, the 
plaintiffs or Balaji have received Rs. 12,000 upon it. It is, therefore, quite 
clear to us, that, even assuming that the mortgage of 1833 for Rs, 10,000 
was for purposes essential for the temple, that amount and all interest in 
respect of it must have been, at the least, more than fully paid off 
long ago. And, under the circumstances already mentioned, the award 
and decree not being binding on the appellant in his capacity of hereditary 
trustee of the villages, and it being impossible for us to hold that the 
further alleged loans amounting to Rs. 4,227 constitute any valid 
incumbrance on the villages or their revenues, it is evident that we cannot 
permit the amount of interest sought by the present darkhast to be levied 
from the villages constituting the endowment of the temple or their 
revenues. 

However, the decree of 1851 was binding on Sadanand in his indivi- 
dual capacity, as distinguished from his capacity as trustee of the temple ; 
and his heir, the defendant, is liable in respect of any property of Sadanand 
which has come into his possession, other than the villages or other pro- 
perty held by him as trustee of the temple, to pay his debts : Golebrooke’s 
Dig., Bk. I, cap. v, pi. clxvii, clxix, ccxxix; Girdharlall v. Kantoolall (1) ; 
and Mr. White’s Act (Bombay Act VII of 1866). 

For the reasons above given, we vary the order of the Agent for Sar- 
dars of the 2ad January, 1880, by directing that none of t^OO] the 
amount thereby awarded is to be levied from the villages, or either of 
them, above mentioned, or from the revenues thereof ; but that the said 
amount may be levied from the other property (if any), whether ancestral 
or self-acquired, of the defendant’s father Sadanand which may have come 
into the possession of the defendant. The parties must respectively bear 
their own costs of the application and of this appeal. 


5 B. 400 = 6 Ind. Jur. 650. 

APPELLATE CIVIL, 

Before Sir Michael Boherts Westropp, Kt., Chief Justice, and Mr, Justice 

Birdwood. 


Nagu {plaintiff) v. Yeknath {Defendant) J [22nd March. 1881.] 

Written statement— Court fee — The Code of Civil Procedure Act VIII of 1869. s 120 — 
Act X of 1877, s. no— Court Fees Act VII of 1870, s. 19’ 

A wcittsn statemont of his caso, teodored by a patty to a suit at any tinio 
before oc at the first hearing of the suit, is not liable to any Court fee, and may 
be written on plain paper (s. HO of Act X of 1877). 


* Civil Reference No. 6 of 1881. 

(1) 1 l.A. 321 ; and see 11 B.H.C.B. at pp. 83, 84. 
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A written statement called for by the Court after the first hearing, is also 
exempt from stamp duty (a. 19 of Act VII of 1870). 

[F., 12 C.L.R. 367 ; 2 L.B R. 186.] 

Under s. 617 of the Code of Civil Prooadure, Rao Saheb Vaman 
Bodas, Subordinate Judge of Yevla, submitted the following statement of 
a case for the orders of the High Court : — 

“ This action is instituted by the plaintiff to recover from the defend- 
ant Rs. 25 due on an account. 

“Under s. Ill of Act X of 1877, which is applicable to Courts of 
Small Causes, the defendant tenders a written statement on plain paper in 
which he admits the plaintiff's claim, but wants to set off, against the 
plaintiff’s demand, Rs. 12. 

“ Before entering into the merits of the defendant’s claim for set off, 
the first point that arises is, whether the written statement, being on 
plain paper, can be admitted and filed in the case. Hitherto the practice 
in this Court, as well as in the other Gourbs in this district, has been to 
require Court fees on written statements as in the case of applications 
filed by a party to a suit. [401] In the Court Fees Act VII of 
1870 there is no express provision charging such statements with any 
fees. In fact, the term written statement ’ is nowhere used in the Act 
except in s. 19, in which certain documoabs are mentioned for which no 
fee should be charged. Among these are ‘ written statements called for by 
the Court after the first hearing of a suit.’ From this it can be 
argued that written statements other than those that are ‘oallei for by the 
Court after the first hearing of a suit ’ require a fee. But the Court Fees 
Act, being a fiscal enactment, should be construed strictly and in favour 
of the subject. Therefore, what is nob expressly provided for in it. cannot 
be supplied by implication. Perhaps it can be said that applioations are - 
sufficiently treated of in this Act, and the term ‘ apolication * is quite 
comprehensive enough to include a written statement. Bub I cannot think 
so ; and I think that the Legislature also, at the time of passing this Act, 
held written statements to be quite distinct from applications. 

“ Before the Act VII of 1870 became law. there was nob any enactment 
devoted solely to regulating and fixing the Court fees chargeable on 
all documents filed in the Civil Courts. In the case of some of the 
documents, provision for the fees or stamps was incorporated at 
appropriate places in the body of the enactments under which those docu- 
ments were required, or left, at the option of the parties, to be filed in 
the Courts or used as evidence : c,q,, in s. 119 of Act VIII of 1859 it was 
enacted that an application to have an ex-parte decree set aside should ba 
written upon stamp paper of the value prescribed for petition to tha 
Court where a stamp is prescribed for petitions ’ ; so also in s. 122 of the 
same Act, which treated of written statements, it was enacted that- when 
such statements are called for by the Court, they shall be received on 
plain paper.’ Many other similar instances could be pointed out. 

" Act VII of 1870 repealed these provisions, and collected the whole 
law as to levying Court fees in one Act. Section 122 of Act VIII of 1659, 
was repealed and re-enacted in s. 19 of this Act. Section 120 of Act 
VIII of 1859 breated'of written statements to be tendered by parties 
at the first hearing of a suit. C402] The same section further enacted 
that ' such statements shall be written on stamp paper prescribed 
for petitions to the Court where a stamp is required for petitions.’ It is 
very impox'tant to observe that this latter provision was left uarepealed 
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end untouched by the Court Fees Act when similar provisions in other 
parts of the same Act VIII of 1859 were repealed. It cannot be said that 
this was due to any oversight. Oa the contrary, it seems that, when 
passing the Court Fees Act, the Legislature thought that some fee should 
be chargeable on written statements tendered by parties at the first hear- 
ing of the suit, and, as this was not expressly provided for by that Act in 
any place, left the provision in s. 120 of Act VIII of 1859 unrepealed. 
This shows that there is nothing in the Court Fees Act which makes 
written statements chargeable with any fee, and also that, while Act VIII 

of 1859 was in force, such statements were chargeable with a fee under 
B. 120 of that Act. 

“Act VIII of 1859 is wholly repealed by Act X of 1877. Chapter 
yill of the latter Act treats of written statements. There is nothing in 
it, or in the whole Act, which enacts expressly, or by implication, that 
such statements are chargeable with any certain fee. I cannot help, 
therefore, coming to the conclusion that there is no law now in force 
under which such statements can be charged with any fee. Bub as I have 
reasonable doubt on this point, which I think is a very important one, 
and as the practice in the Courts in this district is to charge such state- 
ments with the fees prescribed for applications bv the Court Fees Act, I 
beg to submit the following point for the decision of the High Court 

Whether written statements tendered by parties at the first hearing 
of the suit are chargeable with any Court fees ? 

For the reasons given above, my opinion is, tbat such statements 
are not chargeable with any fee.*’ 

There was no appearance on either side. 

JUDGMENT. 

The judgment of the Court was delivered by 

Birdwood, J. The Court Fees Act, 1870, contains no express pro- 
vision for the levy of a fee on wriiiten statements tendered at the first 
hearing. It is true that written statements called for by the Court after the 
first hearing are specially exempted from a fee [403] by s. 19 of the 
Act, But it cannot, therefore, be inferred than statements tendered at the 
first hearing are chargeable with a fee. For the Legislature, by expressly 

VIII of 1859 that such written statements 
should be written on the stamp paper prescribed for petitions, and by 
leaving such provision unrepealed and unaltered by Act VII of 1870, did 
nob then leave the liability bo stamp duty to mere implication. So long 
as Act VIII of 1859 was in force, a stamp was properly levied on written 
statements tendered at the first hearing, on the authority of s. 120 
of the Act, and not on the authority of any provision of Act VII of 1870. 

ut so much of Act VIII of 1859 as had not been previously repealed 
was expressly repealed by Act X of 1877, s. 3, and seh. I : and Act 
X of 1877. s, 110, IS substituted for s. 120 of Act VIII of 1859, which 
110 contains no provision for the levy of a Court fee. Written state- 
ments tendered under s. 110 may therefore ba written on plain paper. 
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Before Mr. Justice Melvill and Mr. Justice Nanabai Haridas, 

Empress v. Shankar.* [2iid March, 1881.] 

^ape- — Attempt to commit rape — Indecent assault — Indian Penal Code, ss. 354, 375 and 
511. 


An iDdecent assault upon a woman does not amount to an attempt to commit 
rape, unless the Court is satisfied that there was a determination in the aooused 
to gratify his passions at all events, and in spite of all resistance. 

Beg. V. Lloyd (1) followed,' 


This was an appeal against a sentence pas-?ed by W. Wedderburn, 
Session Judge of Ahmednagar. The accused was tried on the charges of 
rape and an attempt no commit rape, and, being convicted of the latter, 
was sentenced to rigorous imprisonment for a term of three years. The 
prisoner appealed. 

[404] Inverarity (with him Shivshankar Govindram)^ for the appel- 
lant, contended that the evidence could not be relied on as establishing 
more than an indecent assault. The object of the prisoner was no doubt 
to have sexual intercourse ; but there was no evidence of such a determi- 
nation to effect that object at all hazards as was held in Reg. v. Lloyd (l) 
to be necessary to support a conviction of an attempt to oommiti rape. 

Hon. V. N. Mandlik (Govt. Pleader) for the Crown, supported the 
conviction. 

JUDGMENT. 


The judgment of the Court was delivered by 

M, Melvill, J. — The only point on which we entertain any doubt 
in this case is whether the prisoner's conduct amounted to an attempt to 
commit rape. In Reg. v. Lloyd (1), Patterson, J., in summing up, said: 

" In order to find the prisoner guilty of an assault, with intent to commit a 
rape, you must be satisfied that the prisoner, when he laid hold of the 
prosecutrix, not only desired to gratify his passionsupon her person, butthat 
he intended to do so at all events, and notwithstanding any resistance on her 
part.” We believe that in this country indecent assaults are often magnified 
into attempts at rape, and even more often into rape itself ; and we think 
that a conviction of an attempt at rape ought not to be arrived at, unless 
the Court be satisfied that the conduct of the accused indicated a deter- 
mination to gratify his passions at all events and in spite of all resistance. 
In the present case, having regard to the medical evidence, and to the 
varying statements made at different times by the complainant, we find 
it impossible to place entire reliance upon her statement ; and, ^ as to 
the extent of the violence to which she was subjected, there is no 
evidence except her own statement. The Sessions Court has not 
believed her allegation that penetration took place, and has conse- 
quently refused to convict the prisoner of rape. We feel a similar 
hesitation in coming to the conclusion, on the complainant’s un- 
supported statement, that the prisoner’s conduct amounted to an at- 
tempt to commit rape, He seems to have desisted before he was inter- 
rupted ; and no evidence has been given to show that the complai- 
nant’s person allowed marks of violence, (while the [408] Civil 

* Oritninal Appeal, No. 2 of 1881. 

(1) 7 Car. & Pay. 318, 
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Surgeon’s evidence is to the contrary effect), nor that the clothes, either 
of the complainant or the prisoner, showed any stains which would 
indicate to what point the prisoner’s criminality had proceeded. 
In saying this it is not necessary that we should impute dishonesty 
or intentional exaggeration to the complainant. The unsatisfactory nature 
of the evidence on this point may perhaps be attributed to ignorance, 
arising from youth or innocence; for she is stated never to have had 
sexual intercourse, and she may therefore, possibly, be unable to describe, 
with any intelligence or accuracy, the nature and extent of acts directed 
to that purpose. 

For these reasons we find the prisoner Shankar Gyanu not guilty of 
attempt to commit rape, but guilty of using criminal force to a woman 
intending to outrage her modesty — an offence punishable under s. 354 of 
the Indian Penal Code : and as we consider the assault to have been one of 
an aggravated character, we sentence the said Shankar Gyanu to rigorous 
imprisonment for two years. 

Order accordingly. 

5 B, 405 = 6 Ind. Jur. 37. 

APPELLATE CRIMINAL. 

Before Mr, Justice Pinhey and Mr, Justice Maiiahhai Uaridas. 


The Government of Bombay v. Shidapa.* [13th April, 1881.] 

TJxe Code of Criminal Procedure^ s. 147 — Dismissal of complaint — Revival of complaint, 

A persoa made a complaint to the police that the accused had enticed away his 
wife (a noD-cognizable ofience), and committed theft (a cognizable ofieuce). The 
police inquired into the latter ofience only ; and finding no prima facie case made 
out, reported to that effect to a Magistrate, who directed that that ofience be 
6zpuDged fcom the list of reported ofiences* 

Heid that under the circumstaoces, there had been nodismissalofthecom- 
plaint in respect of the former offence; and that there was no bar to the com- 
plaint into that offence being taken up and proceeded with. 


appeal by the Government of Bombay against the order 

of C. F. H. Shaw, Sessions Judge of Beigaum, reversing the conviction 

sentence of one year’s rigorous imprisonment [406] recorded by 

R. B. Balkrishna Devrav, Magistrate (First Class) against the accused, 

^arged with enticing away a married woman, under s, 498 of the Indian 
Penal Code. 

The facts of the case fully appear from the judgment of the Court. 
Hon. V. N. Mandlih (Govt. Pleader), for the Government 
Pavdnrang Balihhadra, for the accused. 


JUDGMENT. 

Pinhey, J, This is an appeal by Government from an order of the 
Lourt of Sessions at Beigaum reversing, on appeal, a conviction and 
sentence recorded by Mr. Balkrishna Devrav, First Class Magistrate in 
tne Beigaum District, against Shidapa Basapa. 

a aqq convicted by the First Class Magistrate, under 

of the Indian Penal Code, of enticing away with criminal intent 
a marri^ woman, an offence triable by a Magistrate of the First or 

The Court of Session reversed the conviction, on the 


• Criminal Appeal, Ro. 18 of 1881. 
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ground that the First Class Magistrate had no jurisdiction to try the 
case, as the complaint against the accused had been already dismissed 
by a Second Class Magistrate under s. 147 of the Criminal Procedure Code 
and the First Class Magistrate was not authorized to re-hear the com- 
plaint, and try the case, uoder s. 298 of the Code of Criminal Prooedure. 

We are of opinion that the Court of Session was in error in dispos- 
ing of the appeal of Shidapa Basapa, and reversing the conviction and 
sentence recorded against him by the First Class Magistrate, for the fol- 
lowing reasons. 

We are of opinion that the complaint, against the accused, of an 
offence punishable under s. 498 of the Indian Penal Code, was never 
dismissed by the Second Class Magistrate under a. 147 of the Criminal 
Procedure Code. Under that section, a Magistrate, before whom a com- 
plaint is duly made, may, if, after examining the complainant, there 
is in his judgment no sufficient ground for proceeding, dismiss the com- 
plaint. No complaint of an offence under s. 498 of the Indian Penal 
Code was ever duly made before the Second Class Magistrate, nor was any 
[407] examination of the complainant in respect of such an offence held by 
the Second Class Magistrate. There could, therefore, have been no dismis- 
sal of the complaint by the Second Class Magistrate. 


What happened before the case came before the First Glass Magis- 
trate was this : the complainant made a complaint to the Superintendent of 
Police, alleging that accused had enticed away the complainant’s wife, and 
taken away some ornaments. The enticing away the woman was a ‘non- 
cognizable’ offence ; but the alleged stealing the ornaments, was one of 
which the Superintendent of Police could take cognizance. The Superin- 
tendent of Police sent the complaint to a subordinate policeman (a chief 
constable) for inquiry. The chief constable scarcely noticed the allegation 
as to the enticing away of the woman, but inquired into the alleged offence 
of theft under s. 379 of the Indian Penal Code, aud considering that no such 
offence was even priim facie made out, ho so reported to the Third Class 
Magistrate at Chikodi, under s. 117 of the Code of Criminal Prooedure. 
The report came before the Second Class Magistrate at Chikoii, 
who, concurring with the chief constable, directed him to strike off the 
offence complained of from the list of reported offences. It is clear that 
the chief constable could not legally, and did not, inquire into the alleged 
enticing away of the complainant’s wife, mentioned in the petition. The 
chief constable could not, under s. 110 of the Code of Criminal Procedure, 
have investigated such an offence without an order from the Second Class 
Magistrate. There was then, for the reasons above given, no dismissal, 
under s. 147 of the Code of Criminal Procedure, of the complaint of 
an offence punishable under s. 498 of the Indian Penal Code to bar 
the proceedings taken by the First Class Magistrate, which resulted in 
the conviction of the accused Shidapa Basapa. In the judgment of the 
Court of Session the case of Imperairix. v. Goiodapa bin Verikangavda (1) 
is cited as governing the present case, but it does not do so. In that case it 
was held that, “ when an accused person has been discharged by a Subor- 
dinate Magistrate under s. 215 of the Code of Criminal Prooedure, and 
the Magistrate of the district, after calling for the proceedings, consi- 
ders that the order of discharge was improper, the proper course for the 
[408] Magistrate of the district to adopt is to refer the proceedings for the 


(1) 2 B. 634, 
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orders of the High Court, and not bo order a new trial by another subor- 
dinate Magistrate.” Whereas, in the present case, the evidence of the com- 
plainant and his witnesses was not taken, and the accused was not exami- 
ned by the Second Glass Magistrate, and, therefore, the accused could not 
have been discharged under s. 215. 

The order made by the Court of Session on appeal in this case must 

be reversed, and the appeal remitted bo the Court of Session for disnosal on 
lbs merits. 

Wa notice that in the judgment of the First Class Magistrate he ap- 
pears to consider that the facts proved would maintain a charge of adultery, 
an offence cognizable by the Court of Session only. 


S B, 408 (P,C.) = 8 I. A. 77 = 5 Ind. Jur. 380 = 4 Sar. P.C.J. 230. 

PEIVY COUNCIL. 

Present : 

Sir B. Peacock, Sir M. E. Smith, Sir R. P. Collier, 

Sir B. Couch and Sir A. Hobhouse. 

[On appeal from the High Court of Bombay.] 

Mahaeaval MOHANSINGHJI Jetsinghji [Plaintiff] V. The 
Goveenment op Bombay (Defendant). [8th March, 1881.] 

Toda-giras hak^The pensions* Act XXIll of 1871. 

In part of Western India annual paymants. known as toda-qiras kak made 
Dy village oommuDities and commuted by them into liabilities to airasiat 
have been recognized as a species of property, however unlawful their or^igin. * 

In 1862 a resolution of the Government of Bombav deqorihpfi fiio e 

the girasias at that time, and gave them tL opUon^f res^^^ 
of thQ toda~giras hak formerly levied, resorting only to legal proceedings to en- 
force their claims, or of receiving, from the Government, ^allowances of an 
equivalent amount; the collections, in the latter case, being dtscSued on 
all hands. The ancestors of the adoptive father of the nlaintifT frtrmori i • a 

toda-giras hak ; and after 1862 the Government in formerly levied 

under the resolution, to three brotherir^^rro^^J^^rp^,^^^^^ 

er paid ^ « 1865, was no lo^gl 

Beld that a suit against the Government for oavment nf fUto u -au 

arrears fell under the Pensions’ Act XXIII of m” f 2 whio^ nrcV ^ 

mzanoe, save as in the Act provided, “ of any sui to . oog- 

grant of money or land revenue eonf^red or i^ade by thf Brlf vh 
government, whatever may have been the eonsideratfon 14091 
grant, or whatever may have been the nature of the navmpn/” pensiou or 
for which such pension or grant may have been substE ” ’ 

is- ? - 

1877W^^- f of Bombay (lOfch October, 

877h affirming that of the District Judge of Surat {1st December, 1876). 

prohibited whether the Civil Courts wore 

reauiS fol the " T ‘’‘'® f^offootor of the district the certificate 

required for the institution of claims falling under that Act. 
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1881 The Courts below decided that they were so prohibited, and that they, 

March 8. consequently, bad no jurisdiction. 

The ancestors of the plaintiff’s adoptive father, Maharaval Jeysinghji, 

Privy deceased, levied toda-giras hak from certain villages in the Broach ^ Col- 
Council, lectorate of the Surat District. After 1862, in accordance with a 

resolution, dated 27bh November of that year, relating to toda-giras hakt 

5 B. 408 Bombay Government made payments to three brothers, of whom Ma- 
(P.C.)= haraval Jeysinghji was one in consideration of their relinquishment of 
8 I. A. n=> collection of this giras. Maharaval Jeysinghji, after adopting the 

3 Ind.^ur. in 1865, since which time the Government had ceased to 

380-4 share. This suit was brought by the plaintiff, as his adopted son 

Sar. P.C.J, j-Q inherit it, for a declaration of his right, and to recover the 

AuUt 

arrears. / . -r • n.- 

The following is the judgment of the High Court (Chief Justice Sir 

M. R. Westropp and Mr. Justice M. Melvill) in which are set forth 

the paragraph of the Resolution of the Government of Bombay, dated 

27th November, 1862, relating to giras : — 

“ The District Judge of Surat having held that by the Pensions Act 
(XXIII of 1871) he was deprived of jurisdiction to entertain this suit 
against Government for toda-giras, the plaintiff. Mohansinghji, has appeal- 
ed to this Court, 

" The plaint states as follows: — ‘ In the villages of Pargana Ankles- 
var, in the Collectorate of Broach, in the Surat District, there 

are lands belonging to the vantas of my ancestors (meaning van^a-lands 
which belong to my ancestors). Likewise there has continued (to us) 
from ancient times the yearly cash hak (right) of toda-giras as (our) pri- 
vate property. The same having descended as an inheritance from the 
original owner of the family, came down to be shared by lines (families) 
of three sons. These {i.e., the members) of each of the (said three) lines 
used to collect (levy) separately (the) toda-giras of their respective shares 
from the villages (mentioned above). Sometime after the introduction of 
the English Government, the Government made an arrangement (hando- 
hast) to pay (moneys) from the Government treasury in lieu of the toda- 
giras haks which the girasias used to collect (levy) directly from the 
village.’ The plaint then proceeded to state that up to its date the payments 
of toda-giras continued to be regularly made by Government to two out 
of the three branches of the family of the original proprietor, but that the 
last payment made to the third branch was made to its representative! 
Jeysinghji, who died on the 5bh December, 1865, having first adopted 
the plaintiff as his son and heir. The plaintiff alleged that the vanta- 
lands and other property of Jeysinghji had come into his (the plaint- 
iff’s) possession, bub the Collector of Bi'oaoh stopped the payment of 
Jeysinghji’s share of the toda-giras ever since his death ; and that, on the 
16bh of July, 1873, Government, by a resolution of that date, refused to 
recognize the plaintiff as adopted son of Jeysinghji. and, as Jeysiaghji 
had not left a widow, resumed his share of the toda-giras. The plaintiff 
next alleged in the plaint that, assuming that he was not the adopted son 
of Jeysinghji, he nevertheless was now his heir, inasmuch as his natural 
father, Chandersinghji, was the next heir, as cousin of Jeysiaghji, whom 
he survived until Samvab 1929 (a.d. 1873-74), when he died, leaving the 
plaintiff, who, if not then adopted son, and, as such, heir of Jeysinghji, 
was his heir as son of Chandersinghji. The plaint claimed for the plaint- 
iff (as Jeysinghji’s share of the toda-giras hak) Rs. 2.694 per annum 
thenceforward, and ten years’ arrears thereof with interest. He alleged 
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the cause of action to have accrued on the 16th of July, 1873, the 
date of the Government resolution resuming the toda-giras. The 
plaint was presented on the 27th February, 1876, —i.e., about eleven years 
[411] after the last payment made to Jeysinghji, — and there is nothing to 
show that since the death of Jeysinghji, in 1865, either Ghandersinghji 
or the plaintiff took any legal proceedings to recover the toda-giras from 
Government until the filing of the present plaint. 

The written statement filed in defence pleaded — first, that Act 
XXIII of 1871 prevented the Civil Court from having jurisdiction to hear 
the suit. Secondly, that this toda-giras hak, having originated in wrong 
and violence, a suit for it would not lie. 

“ It will be observed that the plaint does not aver that Government 
undertook to colleot toda-giras, or had collected it, but simply asserted 
that, after the introduction of the English Government, that Govern- 
ment made an arrangement (bandobast)—i.e., an agreement, — to pay 
moneys from the Government treasury in lieu of the toda-giras haks which 
the girasias used to levy directly from the villages. This statement 
of the nature of the claim against and liability of Government appears 
to coincide exactly with the language of Her Majestv’s Privy Council 
in Maharana Fatesa.ngji v. Desai Kallianraiji (l)' where it is said 
that the toda-giras annual payments ‘ were recognized by the British 
Government, which took upon itself the payment of such of 'them as were 
previously payable by villages paying revenue, and left the liability to pav 
such of them as were payable by inam villages to fall on the inaTOdar/ 
bimilarly, in The Collector of Surat v. The Heiresses of Kuverbai{2) Forbes, 
J., said : By an arrangenaent with the girasias, the Government has 
agreed to satisfy their claims from the public treasury, on the condition 
of their abstaining from making a direct levy on the villagers. If, then 
^is description of the nature of the liability of Government given by 
Her Majesty^s Privy Council and Mr. Justice Forbes, and put forth by 
the plaintiff himself in his plaint, be correct, it would seem to us to fall 
within the prohibition, contained in s. 4 of the Pensions’ Act (XXIII 
of 1871), to Civil Courts to entertain any suit relating to any grant of 

money made by the British Government, whatever may have been the 

grant, and whatever may have been the nature 

n claim, or right for which such grant may have been 

substituted-— enlarged as the term ‘ grant of money’ is by the third 

section which brings within the scope of that term ‘anything payable on 

Government in respect of any right.* &c. That word ‘ right,’ 

A well may be limited to claims ejusdem generis with the objects 
of the Act, would appear to us to include a hah or periodical payment by 
Goyernmentin respect of such an arrangement as that alleged by the 
plaint to have been substituted for the lew, by girasias, on their own ac- 
count, of black mail from villagers. This was the view taken in Parbhu- 
cts ayajz y. J^otiram S^aliandas{3} , and, as we think, correctly taken, and 
we are of opinion that the same view holds good here if the plaintiff’s 
Claim has been rightly set forth in his plaint. As there set forth, what he 

eeKs, as of right, is an annual payment from the Government treasury, 
ich annual payment he substantially treats as the nurchase-money or 

abstinence, by his ancestors, himself, and his 
successors, from the levy of toda-giras in the villages of Anklesvar. 
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There is between the present case and that of Vasudcv Saddsiv M.od(ih 
V. The Collector of Ratnagiri (1) thts distinction, that the inception 
of the deshmickk's right to his percentage on the revenue collected by 
him was legal, whereas toda-giras, having generally been black mail, 
can scarcely, whatsoever it may have since become, bo regarded as of 
lawful origin ; but Her Majesty's Privy Council, having first given their 
opinion in the Eatnagiri case upon the deshmukKs claim, as it stood in its 
inception, and upon the sanad, proceeded, in the latter part of the judgment, 
to view that case independently of the origin of the claim and of the sanadt 
and stated their opinion to be that theplaintifi Modak had put forward 
his claim in such a manner as to show that what was payable to him by 
the British Government was so ‘ in respect of a right, privilege, perquisite, 
or office within the meaning of s. 3 of the Pensions’ Act, and to 
negative a statement in his plaint to the effect that, since 1842, the British 
Government has received the d esJunukh* s allowances, as something distinct 
from revenue, from the rayats on bis behalf and as his agent under 
circumstances which would make them liable to him as for money 
[ 413 ] had and received,’ and accordingly their Lordships affirmed the 
decision of the High Court, which held the case to fall within the third 
section of the Pensions’ Act and, therefore, not within the jurisdiction 
of a Civil Court. In the present case the plaintiff has put his case so as 
to bring it within that enactment, and has not incumbered his plaint with 
any allegation as to the agency of Government. 

" The learned counsel for the plaintiff, however, endeavouring to 
take this case out of the scope of the term ' a grant of money,’ as defined 
or described in the Pensions’ Act, contended, at the hearing of the appeal 
before us, that Government merely filled tbe position of agent to collect 
toda-giras from the villagers on behalf of the plaintiff, and assumed thab 
position for the purpose of recovering thab black mail, or whatsoever else 
it may bo, in an orderly and peaceable manner, and preventing the riotous 
and violent mode of levy by the girasias themselves which had preceded 
the intervention of Government. Assuming that argument to be his- 
torically true, it presents a case quite different from that stated in the 
plaint, which contains no allegation of agency on the part of Govern- 
ment. The plaint neither avex*s that Government ever promised to 
collect toda-giras on behalf of the plaintiff, or asserted that it would 
collect it on its own behalf ; nor does it aver that Government had 
hitherto collected toda-giras from the villagers, or that any moneys of 
thab nature have since the death of Jeysinghji in 1865, as heir to whom 
the plaintiff claims, been received by Government from the villagers on 
behalf of and bo tbe use of the plaintiff. It was not very clear, in the 
ax'gument on behalf of the plaintiff, whether the agency contended for was 
a perpetual agency, or an agency determinable at the pleasure of either 
party, or of Government alone on reasonable notice. But whichever 
species of agency it be, if agency at all, it is manifest that, if the plaintiff 
seriously intended to rely upon such a case, it was incumbent on him to 
have amended — in fact reframed — his plaint. An application for liberty 
so to do ought to have been made to the District Judge. The plaintiff 
had, from the written statement in defence filed by the Collector 
on behalf of Government, timely notice that, at the hearing before 
the District Judge, the Pensions* Act would be relied on [414] as a 
bar bo the maintenance of this suit in a Civil Court ; so there cannot 


(1) 4 I. A. 119, 
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have been any surprise in the matter. It does not appear that, even 
whan the District Judge announced his opinion that the case comes 
within the prohibition contained in the Pensions' Act, the plaintiff made 
any application for leave to amend. Even here, on appeal, the amend- 
ment of the plaint was rather suggested than formally applied for. 
Looking, however, at what was said as intended to amount to an 
application, we could not perceive any good ground for allowing an indul- 
gence of that nature to the plaintiff at so advanced a stage of the litigation. 
Ten years have elapsed since the death of Jeysinghji, who, or bis branch 
of the family, was the last recipient of the Government commutation for 
toda giras. If the plaintiff’’s claim be regarded as a hale or other 
immoveable property, it may not be barred by the law of limitation (see 
Act IX of 1871, sch. II, arts. 131, 132, 145 ; and L.K., 1 Ind. App., 
34 ; S. C., 10 Bom. H. C. Rep., 281). But, if it be a hak, it would seem to 
come within the Pensions’ Act. If the true nature of the claim be a 
contract for a perpetual agency, and we were asked to permit the 
plaint to be converted into a suit for a specific performance of such a con- 
tract, we not only doubt that a suit for its specific performance would lie — 
Fry on Specific Performance, pp. 22, 245 ; Fitzpatrick v. Flolan (1) — but 
we doubt that any such contract could be proved. So far as we can per- 
ceive, it has not been alleged, in any of the toda giras cases hitherto de- 
cided, that Government was bound perpetually to act as agent for collection 
of toda giras. In The Collector of Surat v. Pestanji Batanji (2) where the 
history of toda giras was examined very fully by Mr. W. E. Frere, then 
Zilia Judge of Surat, who had considerable experience in Gujarat, he seems 
to have thought that Government could only be liable when it had collected 
the giras ; and the C 2 L?,QoiSamhhulalGirdharlaly. The Collector of Surat iZ) 
does not seem to go beyond that. Lord Kingsdown said (p. 40) : ‘ The 

question here is not whether the Government can be compelled to receive 
and hand over these sums, but whether, actually receiving them, and 
having been in the receipt of them for [415] very many years, it is entitled 
to say that it will not pay them to the alienee of the person to whom, but 
for the alienation, they would have been paid.’ Agencies alleged to be un- 
determinable have been discountenanced by the Court ; Rhodes v. For- 
ward{^\ Kavasji Nanabhai v. Lalhhai Vallabhaz (5); Shaw v. Lawles (6). 
To a suit for specific performance the period of limitation would be three 
years from the denial of the right; Act IX of 1871, sch. II, art. 113, Again, if 
the suit be converted into an action for the recovery of damages for miscon- 
duct as an agent in ceasing to make the collection of toda giras^ the period 
of limitation would be three years from the time when the neglect or 
misconduct occurs (Act IX of 1871, sch. II, art. 91). Lastly, if the suit 
were transformed into an action for money had and received to the use of 
the plaintiff, it is manifest from an exhibit put in evidence by the Advocate- 
General on behalf of the Government, with the consent of counsel for the 
plaintiff, that such an action must fail, inasmuch as Government has, since 
the introduction of the survey into Gujarat, declined to collect toda giras 
from the villages. 

“ In Savibhulal GirdharlaVs (3) case it was established, to the satis- 
faction of Her Majesty’s Privy Council, that the toda giras had been 
collected by, and was in the hands of. Government. In Umedsangji v. The 
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Collector of Surat (l) tbe High Court limited its decree against the Collec'- 
tor to the toda giras admitted to have been collected by Government, i.c., 
up to 1862, tbe date of the survey ; and Couch, G.J., said : ' We cannot 
declare the plaintiff to be entitled in perpetuity, because, if Government 
were to cease to collect tbe giras, it might be that his remedy would not 
lie against the Government but against the villagers.* We have not any 
doubt that, in the case before us, the plaint was filed in its present form 
without any averment that Government had collected the toda giras sued 
for, because it is notorious that Government had long since ceased to 
collect toda giras in Gujarat ; and that, although payments are made out 
of the Government treasury to many of the ancient recipients of toda giras, 
there [416] is not, since the new revenue survey, any assessment in re- 
spect of toda girasin Government villages made upon tbe villagers or their 
lands, and, accordingly, no collection made by Government in that respect. 
The exhibit to which we have referred, as put in by consent, contains 
extracts (paragraphs 17 to 19 inclusive) from a resolution, No. 4309, dated 
27th November, 1862, of the Government of Bombay, and is as follows : — 

“ ‘17. Government did not initiate these payments, but found them, 
on obtaining possession of the country, generated by the disorder of tbe 
previous rule. The holders were treated with unexampled indulgence, 
but the peace of the country called for the policy then adopted, and faith 
should now be kept with their descendants, although they are no longer 
dangerous to the State. This the Governor in Council is prepared in the 
strictest sense to do ; but he cannot allow that a tax, at first so irregularly 
imposed on the community, should now be extorted by the aid of legal 
proceedings from the public purse by others than those in whose favour 
the original arrangements were made, or that Government should be 
compelled to continue its good offices between the girasias and the 
village communities in a manner to which it never pledged itself. It 
should therefore, be publicly declared in every taluka, as the revenue 
survey settlement is introduced, that the now rules of assessment do not 
include any such collections, and that Government will, in future, not aid 
or take part in the collection of giras. 


<1 4 


18. In thus placing the girasias in the same position with respect 
to the village communities which they originally held, the Governor in 
Council cannot allow them to resort to other than legal means to enforce 
their claims, and if any village communities decline to accede to the girasia's 
demands, the latter must resort to the Civil Courts. At the same time 
the Governor in Council is not unwilling to make some sacrifice of revenue 
in order to relieve the girasias from the necessity of resorting to law, and 
he is prepared, whenever the girasia may be willing to receive from 
Government his present income instead of collecting it direct from the 
villages, to continue that income to him under such reasonable rules and 
restrictions as may seem fit to Government to impose. 

[ 417 ] “ ‘19. The conditions on which the arrangement will be entered 
into, are that the girasia shall consent to abandon for the future his 
claims against the village communities, and in return the allowances he 
has hitherto enjoyed shall be continued by the State hereditarily (during 
good behaviour) to the male issue of the first person who received the 
giras from the British treasury. The giras, or any portion of it, may 
further be continued to the lineal male issue of a brother of the first 
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British recipient in any case in which, on inquiry, the Eevenue Commis- 
sioner may find that hardship would be felt by the discontinuance of the 
giras, ^ If in any case, however, the allowance has been enjoyed on 
condition of service, that condition will not be abandoned, although it 

is not expected that such service can now be taken with advantage to the 
public.* 

“For the reasons which we have above assigned, we think it is 
doubtful whether we should confer any benefit upon the plaintiff by grant- 
ing to him permission to amend his plaint. ^Vhether, however, those 
reasons deserve much weight or not. we are of opinion that we ought not 
to grant to him any such permission, he not having made any application 
for leave to amend in the Court of first instance, although he had timely 
warning, before the hearing of the cause there, that the Indian Pensions’ 
Act would be pleaded as excluding the jurisdiction of that Court. 

“We affirm the decree, and direct the parties respectively to bear 
their own costs of this appeal.” 

Leith, Q.O., and R. V. Doyne, for the appellant. 

Scoble, Q.C., and J. J). Mayne, for the respondent. 

The argument for the appellant was ; that this suit was one to en- 
force a contract made by the Government which had agreed to pay to the 
predecessors in estate of the appellant, an equivalent for the toda giras 
formerly levied. This contract was founded on the consideration of the 
girasias ceasing to levy giras. On this contract the suit was based, and 
was, therefore, not a suit relating to any pension or grant of money or 
land revenue ’’ within the meaning of the Pensions* Act XXIII of 1871 
The construction of that Act, which was in restraint of the right 
conferred by the regulations, of resort to the Civil Courts for redress 
[418] in claims against the Government, should be strict. According to 
its true construction, the Act should be limited to suits ejusdem generis 
with grants and pensions ” taken in the sense indicated by the context. 

Eeference was made to Maharana Fatesangji Jasvatsingji v. Desai 
Eallianraiji Eekoomutraiji(l), Parhhudas Rayaji w.Motiram Kaliandas(2), 
Vasudev Sadasiv Modak v. The Collector of Ratnagiri id) , Shahzadee 
Hazara Begum v. The Collector of Burdwani^). 

Counsel for the respondent were not called upon. 


JUDGMENT. 


Their Lordships’ judgment was delivered by 

SirM. E. Smith.— T his is a suit brought by the appellant in the 

as the adopted son of Maharaval 
Jeysinghji Bhagvansinghji, to recover from the Government of Bombay 
certain payments in respect of a toda-giras hak formerly levied by his 
ancestors upon certain villages in the Surat District. It appears that the 
Goyernment has for many years made payments on account of this toda- 
giras hak (divided into three parts) to three different branches of the 
appellant’s family ; his adoptive father, through whom he claims, being 
paid one-third. The father died in 1865. and upon his death the Govern- 
ment either refused to recognize the plaintiff as the adopted son, or 
considered that, as an adopted son, he was not entitled to receive the 
payments, and discontinued them. The action is brought, in consequence 
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of that discontinuance, to recover the arrears from the time of the father’s 
death. 

The Government denied the right of the appellant to bring this suit 
in the Civil Courts, relying upon the Pensions’ Act of 1871. The Courts 
below, both the District Judge of Surat and the High Court on appeal, 
have held that the Government is entitled to rely upon that Act, and that 
the Civil Courts can take no cognizance of the suit. 

It is unnecessary to enquire at any length into the origin of these 
toda-rfiras hak. It would appear that they had their origin [419] in 
arbitrary exactions made by strong and powerful persons, who obtained 
the name of girasias, upon the village communities : that those arbitrary 
exactions were in some way commuted into fixed payments by the 
villagers, in consideration of which the j^iraszas gave up their claim to 
make arbitrary exactions, and also undertook to defend the villagers 
against the exaction of others. The nature of these Jiaks has been defined 
in two cases by this Board, the latter of which only it will be necessary to 
refer to. In the case of Maharana Fatesangji Jasvatsingji v. Desai 
Kallianraiji Ilekoomutraiji (1) there is this description of them : — The 
determination of this (juestion “ involves the consideration of the nature 
of a toda-giras hak, A good deal of learning on this subject is to be found 
in the case of The Collector of Surat v. Pestanji Ratanji (2), and in the 
case of Sambhulal Girdharlal v. The Collector of Surat f3), to which their 
Lordships have been referred. They do not think it necessary to go at any 
length into this. It is sufficient to state that these annual payments, 
although originally exacted by the girasias from the village communities 
in certain territories in the west of India by violence and wrong in 
the nature of black mail, had, when those territories fell under British 
rule, acquired by long usage a quasi legal character as customary annual 
payments ; that, as such, they were recognized by the British Government, 
which took upon itself the payment of such of them as were previously 
payable by villages paying revenue, and left the liability to pay such of them 
as were payable by inavi villages to fall on the biamdar. And since the 
decision of the before-mentioned case in the 8th volume of Moore, p. 1, it 
cannot be questioned that the toda-giras haks of the former class consti- 
tute a recognized species of property capable of alienation, and of 
seizure and sale under an execution.” It must, therefore, be taken, after 
the two decisions of this Board, that these haks have been recognized as a 
species of property, however unlawful their origin may have been. The 
plaintiff bases his claim upon that view of the hak. The plaint states 
that his ancestors had certain lands, and “ likewise there has continued 
to us from ancient times the yearly cash hak (right) [420] to toda-giras 
as our private property.” Then it goes on : “ Some time after the intro- 
duction of the English Government the Government made an arrange- 
ment (ba7idobast) to pay from the Government treasury in lieu of the 
toda-giras haks which the girasias used to collect or levy directly from 
the village.” It seems that there was a resolution of the Government of 
Bombay in 18G2, which described the uosition of the girasias at that 
time, and gave them the option of resuming the collection of the former 
haks from the villages, or of receiving from the Government allowances 
of an equivalent amount, the Government in that case discontinuing the 
further receipt of the /la^s. The resolution says : " It should, therefore, 

be publicly declared in every taluka, as the revenue survey settlement is 
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introduced, that tbe new rates of assessment do not include any such 
collections, and that the Government will, in future, not aid or take part 
in the collection of c/irds. In thus placing the girasias in the same 
position with respect to the village communities which they originally 
held, the Governor in Council cannot allow them to resort to other 
than legal means to enforce their claims, and if any village commu- 
nities decline to accede to the girasias' demands, the latter must resort 
to the Civil Courts. At the same time the Governor in Council is not un- 
willing to make some sacritiee of revenue in order to relieve the girasias 
from resorting to law ; and he is prepared whenever the girasias may be 
willing to receive from Government his present income, instead of collect- 
ing it direct from the villagers, to continue that income to him, under 
such reasonable rules and restrictions as it may seem fit to Government to 
impose.” Then : “ The conditions on which this arrangement will be en- 
tered into, are that the girasia shall consent to abandon for the future his 
claims against the village communities ; and in return tbe allowances he 
has hitherto enjoyed shall be continued by the State hereditarily (during 
good behaviour) to the male issue of the first person who receives the oiras 
from the British treasury.” The arrangement with the plaintifif’s 
ancestors, stated in the plaint, is of the kind described in this resolution, 
though it appears to have been made before 1862. Payments of money in 
lieu of the hale were made before that year, and were continued by the 
Government down to the [421] death of the plaintiff's father, with 
legard to the three shares, and since that time the Government has 
apparently continued to pay the two other sharers, though thev have dis- 
continued the payment to the plaintiff. 

The nature of toda-giras hak having been adverted to, their Lordships 
nave now to refer to the Statute upon which the question, and tbe only 
question, in the appeal turns. The 4th section is this : — ** Except as 
hereinafter provided, no Civil Court shall entertain any suit relating to any 
pension or grant of money or land revenue conferred or made by the 
British or any former Government, whatever may be the consideration for 
any such pension or grant, and whatever may have been the nature of the 
payment, claim, or right for which such pension or grant may have been 
substituted.” It has been shown that this hak, whatever it originally was, 
had acquired the character of a right, and the plaint bases the claim of the 
pkintiff upon its being a right. That being so, it appears to their Lord- 
ships that the present suit is one of those which fall directly and plainly 
within the language of this clause. It is a suit relating to a grant of money 
conferred by the British Government ; and the Civil Courts are 
prohibited from entertaining any suit relating to such a grant, whatever 
may have been the consideration for it, and whatever may have been the 
natuie of the payment, claim, or right for which such grant may have 
been substituted. There is in this case a grant of money by the 
tjovernment, and a right for which it was substituted. It, therefore, falls 
wi m t];i0 language of the fourth clause. The right of the girasias was 

0 a peculiar and precarious kind ; and allowances in respect of rights of 
this nature are clearly contemplated by the Act, and intended to be includ- 
ed in It. If there were any doubt, the previous clause, the third, which 
IS explanatory of the expression “ grant of money or land revenue,” may 

6 00 ed at. It is as follows: — In this Act the exoression * grant of 
money or land revenue ’ includes anything payable on the part of the 
government in respect of any right, privilege, perquisite, or office.” Even 

1 e arrangement made by the Government was not strictly a grant, the 
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suit relates to money payable by the Government in respect of a right. It 
was argued that the construction should be limited to rights ejusdem generis 
[422] with pension. But there is no sufiQcient ground for so limiting the 
language ; and it is to be observed that the words of the Pensions’ Act of 
1871, which include this case, are not found in the former regulations 
relating to pensions. There is no reason, therefore, either in the language 
of the Act itself, or in the antecedent legislation, for construing these 
words as applicable only to rights of the nature of pensions. 

It was contended, further, that this case is founded upon a contraofc, 
and it was said that, if it is embraced by the Act, all contracts for the 
payment of money must be held to be included in it. But that is not so. 
The Act applies to grants of money in respect of, or in substitution for, 
some right, privilege, perquisite, or ofl&ce. Undoubtedly, in some sense, 
it may be said that the arrangements made between the Government and 
the girasias were in the nature of contx*aot ; but that contract, if it were one, 
resulted in the abandonment, on the part of the girasias^ of their claim to 
make collections from the villagers, and in the allowance of money by the 
Government in lieu of them. It is that allowance which falls within the 
operation of the Statute. 

It was contended in the Courts below, and appears to have been the 
princinal contention there, that the Government were in the position of 
agents for the appellant to receive the collections, and were, therefore, 
bound to pay over to him the amount of the former hak. But this argu- 
ment entirely fails of foundation, for the Government since 1862 have 
abandoned the collection of the hak from the villagers ; therefore, having 
received no money, they have nothing to account for to anybody. Their 
Lordships think it right to observe that this argument was not pressed at 
the bar to-day, though it appears to have been very strongly relied upon 
in the Courts below. 

This is not the first time that the Pensions’ Act of 1871 has come 
before this Board. In the case of Vasndev Sadasiv Modak v. The Collector of 
Eatnagiri (1) an action was brought to recover certain payments on 
account of a grant which had been made to a deshmukh in consideration of 
some ancient dues which his ancestors bad received. It seems that the 
deshmukh was a collector [423] of Government revenue, the office being 
hereditary, and that the dcshviukhs had been accustomed to receive a certain 
share of the revenue which they collected. The suit was brought against the 
Government for payment representing the old allowances, which it appears 
the native Government undertook to make; but the Board held that, by 
the terms of the Act in question, the Civil Courts were prevented from 
taking cognizance of the suit. It is said in the judgment : “ Their Lord- 
ships are of opinion that, whatever the foundation of the deshmukhs' rights 
originally was, the sanad must now be treated as the foundation of those 
rights as they exist. At the date of that document the receipt of the old 
allowances had long been interrupted. The whole of what was received 
from rayats went into the cofifers of the State, which paid its collectors by 
salaries ; and, consequently, the restoration of the old allowances by the 
Peishwa was, in substance, a grant by him of part of his land revenue, 
and, therefore, falls within the terms of the fourth section, without the 
aid of the third, as a grant of money or land revenue conferred by a former 
Government.” It seems to their Lordships that this decision very nearly 
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governs this case, if any authority were wanted for an interpretation of the 
plain language of the Act. 

Their Lordships find that the High Court of Bombay, in the case of 
Parbhudas Rayaji v. Motiram Kaliandas (1), give a like construction to 
the Act. The observations, however, of the Judges can only be treated as 
dicta, since they decided the case upon the ground that, the suit having 
been brought upon a decree obtained before the Act had come into operation, 
it was not a bar to the suit. 

The only case which at all looks the other way is one in the High 
Court of Bengal (Shakzadee Hazara Begum v. The Collector of Burdtoan 
and another (2)). The head-note is : “One Khajah Anwar Shahad, a ser- 
vant of the Delhi emperor, having been killed in Burdwan while fighting for 
his master, the emperor built a tomb over his remains, and made a grant of 
land (five mouzaha) to his family for the purpose of maintaining it in the 
manner usual amongst Mahomedans. This grant was subsequently con- 
firmed to a descendant of Shahad and his heirs. Some years later the 
[424] land came into the possession of the Rajah of Burdwan, who paid 
to the grantees a certain sum of money annually. When the perpetual 
settlement was made, the British Government continued the payment 
on account of the rajah, in whose zemindari four of the five mouzahs 
were incorporated.” It seems that the yearly payment was a sum of 
Rs. 3,690. Mr. Justice Glover says ; “ It is an admitted fact that this 
annual payment was made by the rajah on account of these mouzahs,” 
— that is, the five mouzahs referred to — “ and it seems to us that such 
payment was, to all intents and purposes, the rent of the land transferred.” 
After the permanent settlement the Government continued this payment, 
whether as of right or as an act of generosity, may be a question. How- 
ever, supposing the payment to have been obligatory, the nature of the 
obligation is treated by Mr. Justice Glover as an obligation to pay rent. 
He says : “ And if the Rs. 3,690 paid to the family of Anwar Shahad by 
the zemindar of Burdwan was the rent of the five mouzahs, how was the 
payment changed in its nature by being made through the British 
Government ? ” Their Lordships cannot help saying that it was a violent 
assumption that the Government were paying rent for these mouzahs. 
However, having made that assumption, the learned Judge decided that 
the payments were not within the Act. The decision, thus explained, 
does not affect the question in the present appeal. 

For these reasons their Lordships think that the judgments below 
are correct ; and they will humbly advise Her Majesty tp affirm the 
judgment of the High Court, and to dismiss this appeal with costs. 

Solicitors for the appellant : Messrs. West, King, Adams Co. 

Solicitor for the respondent : Mr. H. Treasure. 
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Before Sir Michael Roberts Westropp, Kt,, Chief Justice, 

and Mr. Justice M, MelvilL 


The Guzerat Spinning and Weaving Company v. 

Girdharlal Dalpatram and another."^ [i3th March, 1880.] 

Indian Companies Act X of 1866. s. 22 — Member of company — “ 5w6scri6er of tlie 
memorandum'" — ''Agreement to become a member — Company notin existence—^ 
Rescissi(m — Liability fen- calls. 

The defendaot, amongst others, subscribed (for JOl sbaies) a copy of the 
memorandum and articles of association of tbe plaintifi company then in process 
of formation, but subsequently, and before registration, gave notice to the 
persons most active in the promotion of tbe said company, that be would with- 
draw his signature, and would have no connection thenceforlh with the proposed 
company. His withdrawal, however, was not accepted. Subsequently to the 
receipt of the said notice the memorandum and articles of association, so signed 
by the defendant and others, were presented for registration : but registration 
was refused, on tbe ground that tbe said documents were not printed. A printed 
copy of each was then procured and registered. The registered copies differed, 
in respect of tbe signatures subscribed thereto, from tbe copies signed by the 
defendant. Tbe defendant’s name was put upon tbe register of the company as 
the holder of 101 shares, but without the defendant’s assent or knowledge, and 
two calls wore made upon him in respect of tbe said shares. Tbe defendant 
denied that he was a member of the said company, or liable for calls. 

Held, that tbe defendant was not a member of tbe plaintiff company ; either 
fi) as a subscriber of the memorandum of association " under the earlier part of 
s. 22 of tbe Indian Companies Act, inasmuch as the memorandum there referred 
to was Ike registered memorandum, of which tbe document signed by the defend- 
ant was not even a true copy ; or (ii) by reason of an agreement to take shares” 
under the latter part of that section, inasmuch as the agreement there alluded 
to was an agreement luith the compo ny, and the agreement (if any) entered into 
by defendant was not, and oould not have been, an agreement with the oompany, 
the company not being at that time in existence. 

whether it is enough, to constitute a person a member of a company 
under the earlier part of s 22. to subscribe a true copy of the registered memo- 
randum of association. 

[F,, 12 B. G17 (655) ; R., 13 B. 1; 13 B. 415 (422).] 

This suit was brought originally in the District Court of Ahmedahad, 
where the chief offices of the plaintiff company were situated ; but. on the 
application of the defendants, it was transferred to the High Court at 
Bombay under its extraordinary jurisdiction. 

[426] The case had been lioard during several days before Green, J., all 
the evidence had been taken, and judgment reserved. Before judgment 
could be given, however, Green, J., became suddenly ill, and was obliged 
to proceed to Europe ; and there being no prospect of his speedy return, an 
order was made, by consent of both parties, that the case should be hoard 
by two Judges on the evidence taken before Green, J., and the appeal 
(if any) be directly from their judgment to the Privy Council. 

The suit was brought to recover Rs. 53,341, the amount of two calls 
made on the defendants on the 21st February, 1877. and 15th July, 1877, 
being, respectively, calls of Rs. 250 a share in respect of 101 shares of 
the company alleged to liave been subscribed for by the first defendant, 
Girdharlal Dalpatram. 


• Suit No. 45 of 1877. 
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The second defendant was sued on the ground that he was the real 
owner of the shares, the first defendant having subscribed for them, it 
was alleged, merely as his nominee and trustee ; but in the course of the 
hearing before Green, J., the case against the second defendant was 
abandoned. 

The facts of the case, so far as material, are as follows : — 

The plaintiffs were a company formed for the purpose of erecting and 
working a spinning and weaving mill at Abmedabad, under the following 
circumstances: — In 1876 it was resolved, by certain persons living in 
Ahmedabad, to form a new spinning and weaving company in that city, 
and a memorandum and articles of association were accordingly drawn 
and engrossed (but not printed) in Bombay, and sent up to Ahmedabad, 
in that form, for subscription. On the 2nd September. 1876, these were 
signed by the first defendant in Ahmedabad for 101 shares, and numerous 
other signatures were added thereto both in Ahmedabad and, subsequently, 
in Bombay. The memorandum of association provided, inter alia, that the 

firm of Jamnabhai Munsookbhai and Company, of Ahmedabad, merchants, 

(who were the chief promoters of the company), should be, onits formation, 
its treasurers and agents. On the 13th of December, in the same year, the 
defendant gave notice to a member of the said firm that he was no longer 
willing to become a share-holder in tbesaid company, and would thenceforth 
[427] repudiate all connection with it. At the date of the said notice all 
the signatures subscribed to the original memorandum and articles of asso- 
ciation had been already affixed. To this notice the said firm of Jamnabhai 
Munsookbhai and Company replied that they had no authority to release 
the defendant from the liabilities of a shareholder. In the month of 
January, 1877, the original memorandum and articles of association, so 
signed by the defendant and others, were taken to the Registration Office 
in Bombay, and presented for registration. Registration, however, was 
refused, on the ground that they were not printed, in accordance with the 
requirements of s. 16 of Act X of 1866. Printed copies of the memorandum 
and articles of association were then in existence ; and a copy of each was 
procured from Abmedabad, and on the 16th January, 1877, these were 
registered in Bombay. The registered copies contained seven signatures, 
but the signature of the defendant was not one of them. Six of the said 
seven signatories of the registered copies had not been signatories of the 
original manuscript memorandum and articles of association, and the 
seventh appeared in the registered copy as a shareholder for a smaller 
number of shares than he had signed for in the original manuscript copy. 
The defendants name was put upon the register as the holder of 101 shares, 
and subsequently the two calls in question were made upon him ; but the 
defendant refused to pay them, alleging that he was not, and never had 

been, a shareholder of the plaintiff comnanv. Thereupon this suit was 
brought. 

Starling (with him Pigot) for plaintiffs : — The defendant is liable to pay 
calls as a shareholder of the plaintiff company on three grounds : (i) on 
6 ground that a signature to a copy of the memorandum and articles of 
association is as good as a signature to the memorandum and articles 

that the terms of the memorandum and articles signed by 
e efendant amount, at least, to an agreement to become a member and 
take shares, which agreement will enure to the benefit of the company, 
when registered ; (iii) that the memorandum and articles so signed con- 
stitute the defendant a person who must be “ deemed to have become a 
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membei* of the company under s. 22 of the Indian Companies Act X of 
1866. 

[428] As to the first point, Lindley, J., (1) commenting on s. 23 of 
the English Companies Act, 1862 (2), which is identical with a. 22 of the 
Indian Act, says : " the Act in substance declares that the subscribers of 
the memorandum of association and all persons who have agreed to be- 
come members, and whose names are entered in the register of members, 
shall be deemed members of the company. It is conceived that persons 
who sign copies of the memorandum before it is registered, are members 
under this Act, as they were held to be under the Act of 1856.” And Mr. 
Buckley is of the same opinion : “the signature of a person,” he says (3), 
'* attached to a duplicate of the memorandum of association, and not being 
the copy which is actually registered, is sufficient to bind him.” The 
authority cited in both cases is New Brunswick Bailway Company v. 
Boore (4). That was a decision, it is true, on s. 11 of the Act of 1856 (19 
and 20 Vic., c. 47), which is not identical with s. 23 of the Act of 1862 
and s. 22 of the Indian Companies Act (5). 

But it could not have been intended by the Legislature, when passing 
the later Act, to make any alteration in the practice in this [429] respeoti^ 
If there had been any such intention it would have been clearly express- 
ed. Having then signed a copy of the memorandum of association it was 
too late, on the 13th of December, for the defendant to withdraw ; all the 
signatures bad been then appended : Kidwelly Canal Company v. RahyiG); 
Burke v. Lechmere (7). Nor was it competent for a single signatory 
to withdraw without first obtaining the assent of the other signatories. 
In re Oola Lead Companies ; Palmer’s Case (8) ; Smyth’s Case (9). In 
Anandji Visram v. Nariad S. and W. Cowpan//(10). where also a copy was 
signed before the memorandum was registered, the judgment proceeded 
on the ground that the two documents materially differed from one another, 
and it was on that ground that the defendant was held not to be liable as 
a shareholder. 

Then, secondly, the articles of association of this company, especially 
the 10th and the 11th (11), conscituted an agreement, on the part of all who 


(1) Liodley on Partoership (3rd od.), p. 174. (2) 25 & 26 Vic.» c. 29. 

(3) Buckley on the Gompanios Acts (3rd ed.), p. 40. (4) 3 H. & K. 249. 

(5) 19 & 20 Vio., 0, 47, s. 11 : — 

The Mcmoraadum of Assooiatioa and the Articles of Association shall respeccively 
bear the same stamps as if they were deeds. Any person signing a printed copy of tho 
Memorandum of Association or Articles of Association shall be deemed to have signed 
such Memorandum and Articles respeotively ; and where the proper stamp has been 
duly fixed on such Memorandum of Association or Articles of Association it shall not be 
necessary to stamp any printed copy so signed : the execution by any person of the 
Memorandum of Association or Articles of Association shall be attested by one witness 
at the least ; and attestation by one witness shall be suflioient attestation in Scotland 
as well as in England and Ireland.” 

Indian Companies Act, X of 1862, s. 22: — 

” The subscribers of the Memorandum of Association of any company under this 
Act shall be deemed to have agreed to become members of the company whose memo- 
randum they have subscribed, and upon the registration of the company shall be entered 
as members on the register of members hereinafter mentioned: and every other person 
who has agreed to become a member of a company under this Act, and whose name is 
entered on the register of members, shall be deemed to be a member of the company.** 

(6) 2 Price, 93. (7) L. R. 6 Q. B, 297. (8) Ir. Rep. 2 Eq. 573. 

(9) Ibul p. 603. (10) IB. 320. 

(11) Articles 10 and 11 of Articles of Association referred to above; — 

10 An applioation signed by or on behalf of the applicant for shares in the 
Company followed by an allotment of any shares therein, or the signing of the provi- 
sional Memorandum of Assooiatioa of the Company by any person previously to these 
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had signed bhe articles and the memorandum of association, with the com- 
pany to take shares, of which agreement, when registered, it could take 
advantage ; and that apart, altogether, from the provisions of the Indian 
Companies Act, And, in this view, it matters not at all that the copy of 
the articles signed is not the copy which was registered. The memoran- 
dum and articles, when signed, amounted to an authority to the promo- 
ters to register the company, and an undertaking, on the nart of [430] the 
signatories, to become shareholders of the company, when registered, to 
the extent of the shares subscribed for. 

Then, thirdly, the defendant is to be ' deemed to be a member of this 
company under the latter part of s. 22 of the Indian Companies Act (1), 
since he is a person who has agreed to become a member of the com- 
pany, and whose name is entered on the register of members.” The Act 
says nothing as to the time when such an agreement must have been made. 
The agreement may be made at any time before, as well as after, registra- 
tion. All that is necessary is, first, that there should be such an agree- 
ment ; and, secondly, that the name of the person so agreeing should be 
afterwards entered on the register, which was done in this case. If agree- 
ments entered into before registration are not to be held binding, promo- 
tion of companies will become impossible. Signatures to documents of 
this kind involving agreements are irrevocable (In re London Coal Com- 
pany (2)) ; and this is a contract which the company, and not only, as 
was argued below, the other signatories can enforce : Currie's Case (3). 

Lang (with Macpherson) , for defendant — There are only two ways 
by which, under s. 22 of the Indian Companies Act, a man can become 
a member of a company ; (i) by signing the memorandum of association, 
and (ii) by agreeing to taka shares. Now, as to the first mode of becoming 
a member, it cannot be said that the defendant became a member of this 
company by signing its memorandum, unless it is held that the memoran- 
dum and a copy of the memorandum are one and the same thing. There 
is only one “memorandum,” which is the registered memorandum, and 
that the defendant did not sign. There is no authority for saying that, 
under the English Companies Act of 1862, or the Indian Act of 1866, 
signing a copy of the memorandum is enough. In the earlier Acts, 
both English (4) and Indian (o), it was expressly provided that the signing 
of a printed copy of the memorandum or articles of association should 
suffice. That provision [431] is omitted in the later Acts now in force, 
thereby showing the intention of the respective Legislatures that it should 
not be enough thenceforth to sign a copy, even a printed copy : here the copy 
signed was not even printed, but in manuscript. It is clear from other sec- 
tions of the Indian Act that “the Memorandum of Association” talked of, is 


presents, shall be an acceptance of shares within the meaning of these Articles ; and 
every person who thus, or otherwise, accepts any shares, and whose name is on the re- 
gister, shall, for the purpose of these Articles, be a share-holder 

11. The money (if any) which the Directors shall, on the allotment of any shares 
being made by them, or after the signing of the provisional Memorandum of Association, 
require or direct to be paid by way of deposit, call, or otherwise in respect of any 
n '^fiotted by them, shall immediately on the inscription of the name of the 
allottee in the register of members as the name of the holder of such share or Shares, 
become a debt due to and recoverable by the Company from the allottee thereof, or the 

signatory of the provisional Memorandum of Association, and shall be paid bv him 
accordingly.” ^ ^ 

foJ ® (2) L. R. 5 Ch. Div. 526. 

(3) 3 DeG. J. & 8m. 367 (377). 

(4) 19 & 20 Vic. c. 47, s. H. See note 5 B. 423. 

(6) Act XIX of 1857. s. 9, identical with 19 & 20 Vic., c. 47, s. 11. 
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the registered memoraDdum and no other. Section 11 says “ the memoran- 
dum shall, when registered, bind the Company, Section 7 says : “the 
Memorandum and the Articles of Association shall be delivered to the 
Registrar, who shall retain and register the same.” Section 18: “ Upon 
the registration of the Memorandum of Association, i^c.” And that is the 
view of the .Vet taken in Aiiandji Visramw. Nariad S. and W, Company (1). 
The only case in which this point was directly considered was Palmer's 
Case (2). There, no doubt, signing a copy, iriih other circuvistances, 
was held to make a man a member ; but it is clear, from the judgment of 
the Master of the Rolls (3) in that case, that signing alone would not have 
been enough. As for the passages cited fromLindley (4) and Buckley (5), 
those opinions were founded on the case of Neto Brrmsivick Raihvay 
Company v. Boore (6), a case under the old Act of 1856 (7), which permit- 
ted signing a printed copy. 

[M. Mel\TL]j, J. — Supposing the signed document had been regis- 
tered, do you say that you had withdrawn in time, and would not, in that 
case even, have been bound ?] 

liven in that case we should not have been bound. We may 
withdraw any time before registration. In Duke's Case (8), Jessel, M. R., 
says : “ Before registration the contract contained in the memoraodum 
may be varied, rescinded or modified.” It is merely a contract: wa may 
break it if we choose ; perhaps we may be liable to an action ; but, at any 
rate, we cannot, after rescinding it, and against our will, be put on the 
register. However, that point does not arise in this case, as the copy 
signed, was never registered. And, moreover, in this case the registered 
memorandum [432] was not even identical with the copy signed. The 
signatories to the two documents were ditlerent ; most of the names on 
the registered memorandum were those of unsubstantial people, mere 
nominees of the secretaries, treasurers and agents. 

Then, as to the second mode of becoming a member of a company, 
viz., by agreeing to take shares, under the latter pai't of s. 22 (9) of the 
Indian Act. The agreement there talked of is an agreement with the 
company. There can be no agreement with a company made at a time 
when the company has no legal existence. Our agreement (if any) was 
made when the company did not exist ; it was an agreement with certain 
persons to take shares in the company when it should have come into 
existence. That was not an agreement with the company ; the company 
cannot sue on it : if there is any right of action against us, it must bo 
in our co-signatories. If we are bound to the company to take shares, 
the company must bo bound to us to give us shares ; but where is 
there evidence of any such obligation on the part of the company ? 
It is not contended that we communicated with, or recognized, the com- 
pany in any way after it came into existence ; we were put on the register 
without our knowledge or assent, and when a call was made on us we at 
once repudiated liability for it. Nor did the company ever communicate 
with us : so, if we did ever offer to take shares, the company never accept- 
ed that offer, and without such acceptance there is no contract : Pe?/rtU’S 

Case (10). 

(1) 1 B. 320. (2) Ir. Rep. 2 Eq. 573. (3) At p. 603. 

(4) On Partnership (3rd ed.), p, 170. <5) On Companies Acts (Srdod.), p. 40, 

(6) 3 H. A N. 249. (7) 19 A 20. Vio. o. 47. 

(8) h. R.. 1 Ch. Div. 023. (9) See note 5 B. 428. 

(10) L.R. 2Ch. 527. 
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An application for shares may be withdrawn before allotment : Buck- 
ley on Companies Acts, pp, 46, 47 : Ramsgate Hotel Company v. Monte- 
fiore (1) ; Ritso's Case (2). The company was not bound to have allotted 
U9 shares if we had applied ; how, then, can we be bound to take them ? — 
Wolverhampton Company v. Haivkstuath (3), Kidwelly Canal Company v. 
Rahy (4) turned altogether on the precise terms of the Act of Parliament in- 
corporating the plaintiff company, and Burke v. Lechmere (5) on the mean- 
ing of the words “ subscribers ” as used in the Companies’ Clauses Conso- 
lidation Act, 1845 The document we signed might possibly, if we had not 
withdrawn our signature, have amounted to an authority to [ 433 ] apply 
for shares on our behalf ; but, even then, we should have had a locus peni- 
tenticr, until notice of acceptance of our application, or actual allotment. 
And neither can the company found their case on the terms of ss. 10 and 11 
of the articles of a9sociation(6) that we signed, for they were nob parties 
to that document, nor was the document we signed the “ provisional 
memorandum” referred to in those articles. That is clear; for the 
memorandum the defendant signed was intended bo have been registered, 
and was, therefore, not provisional. In In re London Coal Company {!) 
the memorandum signed was the one registered ; so that case does not 
apply. In no way could we he treated as shareholders after our notice 
of withdrawal on the 13th December, 1876. 

Starling, in reply, — A company can taka advantage of agreements 
made prior to its formation : Touche v. Metropolitan Warehousing Com- 
pany (8), Spiller v. Paris Skating Rink Company (9). The offer to accept 
shares could nob be withdrawn, and was therefore still in existence when 
the company was formed : Palmer's Case (10). The Company, when formed, 
accepted that offer, and treated defendant as the owner of the number 
of shares applied for, and he is, therefore, liable for the calls. The 
agreement contemplated by s. 22 (11) of the Indian Companies Act is 
nob necessarily one made after the company has come into existence. 
The words used are “ has agreed,” and nob “ shall agree.” 

JUDGMENT. 

The judgment of the Court was delivered by 

Wbstropp, C. J. — We think that this case may be decided at once 
in a few words. It is unnecessary to do more than consider the provisions 
of s. 22 of the Indian Companies Act X of 1866, as explained and illus- 
trated by reference to other sections of the Act, especially ss. 17 and 18, 
and apply these provisions to the facts before us. Section 22 defines the 
persons who are to be considered to be members of a company. The 
first branch of the section says : “The subscribers of the Memorandum 
of Association of any company under this Act shall be deemed to 
have become members of the company whose memorandum they have 
subseribeJ, and upon registration of the company they shall [434] be 
entered as members in the register of members hereinafter mentioned.” 
Now, it is clear from reference to other secti ns, especially ss. 17 and 
Id. that the memorandum of association, of which s. 22 is conver- 
sant, is the registered memorandum. That was the view of s. 22 taken in 

(I) L. R. 1 Ex. 109. (2) L.R. 4 Ch. Div. 774. (3) 6 C.B. N. S. 336. 

(4) 2 Price, 93. (o) L. R. 6 Q. B. 297. 

(6) See note 5 B. 429. (7) L.R. 5 Cb. Div. 525. (8) L. R, 6 Ch. Ap. 671. 

;9) L. R, 7 Ch. Div. 363. (10) It. Rep. 2 Eq. 573. 

(II) See note 5 B. 428. 
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the case of Anandji Visrain v. Nartad S. and W. Company (1), where it 
was said “ s. 22 of the Companies Act of 1866 provides that the person 
signing the memorandum of association shall be regarded as a member; 
and, taking the 17th and 22nd sections together, the memorandum here 
spoken of must be the registered memorandum of association.” To that 
view we adhere. In this case the document which the defendant signed 
is not the registered memorandum. It has been argued that the signing 
of a copy of the registered memorandum is equivalent to signing 
the registered memorandum, and two cases have been cited in support 
of that proposition. But the first (Smyilis Case(2) is apparently 
against and not for that contention, and in the second \Palme7*s 
Ca5e(3)) Palmer had, by many acts subsequent to his signature of a copy 
of the memorandum of association, identified himself with, and treated 
himself as a member of the company; and he was, on all those grounds 
together, and not merely because he had signed a copy of the memorandum, 
held to be estopped from denying the membership. But even supposing, 
though not by any means deciding, that this contention is well founded, 
it does not help the plaintiff in this case, for the document signed by the 
defendant is not a copy of the registered memorandum of association, 
and, in fact, materially differs from it. 


The 22nd section then continues : ** Every other person who has 
agreed to become a member of a company under this Act. and whose 
name is entered in the register of members, shall be deemed to be a 
member of the company.” By these words we understand that every 
other person who has agreed with the company to become a member, and 
whose name is entered in the register, shall be deemed to be a member; 
and we think that s. 18 supports this view. These two sections 
indicate that the agreement which is to bind a party must be an 
agreement with the company itself. [435] Neither the memorandum 
nor the articles of association which the defendant signed, which 
are the documents on which the plaintiff’s case against the defend* 
ant is founded, form an agreement with the company. There was 
no company in existence, at the time those documents were signed, 
to agree with. The company had not then been incorporated, the 
memorandum of association not having been registered. If these docu- 
ments formed a contract with the company, the company could have been 
compelled to allot 101 shares to the defendant, but we fail to see how 
defendant could have compelled them to do so. Kidxoelly Canal Company 
V. Raby (4) has no bearing on this case: the Act of Parliament there 
involved contained the words " have subscribed or may hereafter 
subscribe. ” 

We, therefore, hold that the defendant was not a member of the 


company, and was, therefore, not liable to pay calls, and dismiss the 
plaintiff's suit with costs. 

With the consent of both partiesjthe Registrar of the High Court,. 
Appellate Side, was directed to ascertain the amount of defendant’s costs 
payable by the plaintiff in the manner and according to the scale regula- 
ting costs in suits in the Mofussil Courts. 

Solicitors for plaintiffs. — Messrs. Bhaishanker aiid Dinsha. 

Solicitors for defendant. — Messrs. Rimbigion, Horc, CoiiToy, and 
Brown, 


(1) 1 B. 320 (328). 

(3) Ir. Hop. 2 Eq. 573« 
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III.] KALU NARAYAN KULKARNI v. HANMAPA BIN BHIMAPA 5 Botn, 437 

5 B. 435. 

APPELLATE CIVIL. 

Before Sir Michael Roberts Westropp, XL, Chief Justice, and Mr. Justice 

F.D. Melvill. 


Kalu Narayan Kulkarni (OrigiTtal Plaintiff), Appellant r. 
Hanmapa Bin Bhimapa (Original Defendant), Respondent. 

[4th August, 1879.] 


Begumion XVI of ^ s. 20— Alienation of vatan i^roperty— Bombay Act III of 

A mortgage by a vatandar of vatan property, executed at a time when 
Reg. Xyi of 1827 was still in force, was, in its iaception, void against the 
heir of the said vatandor ; nor did it become in any way validated against the 
heir by reason of the repeal of that Regulation by Act III (Bombay) of 1874 


[Appp., 24 B. 556 ; R., 6 B. 437 ; 18 B. 22 (32) ; 34 B. 175 = 12 Bom L R 143 = n 
Ind. Cas. 866; 15 Bom. L.R. 266 (272) = 19 Ind. Cas. 558.] 


[436] This was a second appeal from the decision of C. F. H. Shaw 
Judge of the District Court of Belgaum, affirming the decree of the 
Second Class Subordinate Judge of Saundatti. 

The plaintiff, Kalu Kulkarni, sued to recover possession of a field 
alleging that the property was a vatan attached to the office of kulkarni 
of his village, and that he was entitled to the possession of it as he per- 
formed the duties of the kulkarniship. The plaintiff’s father died on the 
16th September, 1874, and be brought the present suit in 1877. 

The defendant, Hanmapa, answered, inter alia, that the field had 
been mortgaged to him by the plaintiff’s father for Es. 900, under a deed 
dated the 12th July, 1871, and that, under it, he was to remain in 
possession of the mortgaged property for a period of twenty years. 

. ^2-!^ Courts found the mortgage proved, and rejected the 

plaintiff s claim, on the ground that he was not entitled to the possession 
of the property till the satisfaction of the mortgage-debt. They were of 
opinion that, Eeg. XVI of 1827 having been repealed by Bombay Act III 
of 1874, it no longer now in any way affected the mortgage in question. 

The plaintiff thereon appealed to the High Court. 

Gokaldas Kahandas, for the appellant.— Both the lower Courts were 

was valid against the 

plaintiff. The alienation of vatan property by an incumbent of a heredi- 
tary office cannot endure beyond his lifetime in favour of the alienee The 
mortgage became extinguished, by the death of the mortgagor, on the 16th 
September, 1874 : Krtshnarav Oanesh v. Rangrav (1). The defendant 
therefore, has no right to the possession of the property. 

The respondent did not appear. 


JUDGMENT. 

The following is the judgment of the Court delivered by 
Westobpp, C.J.— The mortgage relied upon by the defendant 
was executed in 1871, when Reg. XVI of 1827 was yet in force ; conso- 
quentiy that mortgage was, in its inception, void as against the heir of 
the then vatandar (the mortgagor). The subsequent [437] repeal 
ot Jiteg. AVI of 1827 cannot validate the mortgage against the heir. It 

• Second Appeal No. 171 of 1879, 

(1) 4 B.H.O.R. A.O.J. 12. (13). 
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may be that the heir is, in respect of property of his father other than 
that annexed to the knUcarnisliip , liable to pay his father’s debts ; but the 
Regulation exonerated the vatan appendant to the kulkarniship from the 
mortgage, or other alienation, by the father for any period beyond his 
own life (1), We, therefore, must reverse the decree of the District 
Judge, and direct that the plaintiff do recover the land mentioned in the 
plaint from tlie defendant. We refuse to give mesne profits, but the 
defendant must pay to the plaintiff his cost of the suit and both appeals. 


5 B. 437. 

APPELLATE CIVIL. 

Before Sir Michael Roberts Westropp, Kt„ Chief Jiistice^ and 

Mr. Justice F. D. Melvill. 


Ravlojirav bin Tama.iirav [Orujinal Defendant), Appellant v. 
Balvantrav VenKATESH {Original Plaintiff), Respondent^' 

[25th August, 1880.] 

Reg, XVI oj 1827, s. 20 — Alienation of vatan property hy a hereditary uafandar— 
Bonibay Act III of 1874 — Limitation — Adverse possession, 

A sale by a vatandar of vatan property, executed at a time when Reg. XVI oi 
1827 was still in force, was, in its inception, void against the heir of the vatan^ 
dar ; nor did it become in any way the more v\Iid against such heir by reason 
of the repeal of that Regulation by Act III (Bombay) of 1874. 

Adverse possession only begins to run against the heir from the time when be 
is entitled to succeed to the possession of the vatan property, i.e.. from the date 
of the death of the vatandar. 

[F., 10 B. 372 : R., 9 B, 198 ; 14 B. 404 (407).] 

This was an appeal from the decision of A. M. Cantem, First Class 
Subordinate Judge of Belgaum, in Original Suit No. 954 of 1877. 

The plaintiff Balvantrav brought this suit to recover possession of a 
village and a house therein, alleging that the property had been sold to 
his father Venkabesh by Tamajirav, father of the defendant, for Rs. 14,001i 
on the 29lh November, 1840 ; that he had been in possession of it and 
paid the Government dues on it ; that he had been dispossessed of it in 
execution of a decree to which ho was no party. 

[438] The facts of the case, which it is necessary to state here, are 
these : In 1871, the defendant Ravlojirav brought a suit (No. 899) in 
the Subordinate Court of Belgaum for possession of the estate of one 
Tamajirav. deceased, on the ground that ho (Ravlojirav) was the adopted 
son of the said Tamajirav, who died on the 3rd September, 1869. and as 
such, entitled to the whole property of his adoptive father. Ravlojirav’s 
claim was opposed by his two adoptive mothers and by - the widow of a 
son of Tamajirav, wlio had predeceased his father. The said three 
widows, together with one Jotiajirav (a minor), who was joined with them 
on the application of the widow of Tamajirav’s predeceased son — she 
alleging her adoption of the said Jotiajirav — were made defendants to the 
suit. Jotiajirav denied the adoption of Ravlojirav by Tamajirav, and set 
up his own adoption by the widow of Tamajirav’s predeceased son with 
the permission of Tamajirav. The plaintiff l^alvantrav was no party to that 

* Appeal No, 19 of 1880. 

(1) See the remarks on Reg. .XVI of 1827 in 4 B.H.C.R.AC.J. 12 and 13. 
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suit. The Subordinate Judge, on the 20th July, 1875, decided in favour of 
Ravlojirav s claim, holding that he was the adopted son of Tamajirav, and 
entitled to the whole estate of his adoptive father. He held the adoption of 
Jotiajirav by the widow of Tamajirav’s predeceased son disproved. That 
decision was upheld by the High Court on appeal (No. 56 of 1876), on the 
10th January, 1878. In the meantime, the defendant Ravlojirav executed 
the decree of the Subordinate Judge, dated the 20th July, 1875, and 
obtained possession of the property awarded to him under it, including 
the village and house in dispute. The plaintiff Balvantrav was, conse- 
quently, dispossessed, on the 11th September. 1877. He, therefore, 
brought the present suit for possession of the property. 

The defendant Ravlojirav denied the sale of the village and house by 
Tamajirav. and contended that it was not competent to him (Tamajirav) 
to sell the property, as it was a portion of the ancestral family vatan ; 
that the sale was invalid under Regulation XVI of 1827, s. 20. 

The Subordinate Judge, on the 29th September, 1879, allowed the 
plaintiff’s claim, holding that the sale was proved, and that it was not open 
to the Civil Courts to inquire into the validity of an alienation of vdiau 

property, as Regulation XVI of 1827 was repealed by Bombay Act III of 
1874. 

[439] The defendant Ravlojirav thereupon anpealed to the High 
Court on the 22nd January, 1880. 

Inverarity (with him Manekshah Jekangirshah), for the appellant.— 
The property in dispute being part of a vatan, its alienation by the defend- 

on him after the death of his father. The 
alienation being made while Regulation XVI of 1827 was in force, is 
invalid against the defendant, as held in Kalu Narayan v. Hanmapa (1). 
Such alienation was valid only during the lifetime of the alienor, under 

the interpretations of the late Sadar Adalat on Regulation XVI, a. 20* 
as observed by the High Court in Krishnarav Ganesh v. Bancjrav (2). 

Branson (with him Gohaldas Kahandas), for the respondent. — Regu- 
lation XVI of 1827, s. 20, which rendered the alienation invalid after the 
death of the alienor, was repealed by Bombay Act III of 1874. The 
validity of the transaction, therefore, remained unaffected after the repeal 
of that enactment. Moreover, the property had been in the adverse 
possession of the plaintiff for more than twelve years before he was 
dispossessed in execution of a decree to which he was no party, 

JUDGMENT. 


The following is the judgment of the Court delivered by 

Westropp, C. J.— The Subordinate Judge should have considered 
what was the law as to alienation of their vatans by hereditary officers at 

.J t * J . ^ ^ viz., the 29bh November, 1840, 

and not what it may be now. In 1840, Regulation XVI of 1827 was in 

u orce, and invalidated, as against the heirs of the alienor, any alienation 

ot vatan property : Ealu Narayan v. Hanmapa. See also the interpreta- 

nons of Regulation XVI of 1827 made by the Sadar Adalat on the 23rd 

l^abruary, 1831, and the 5th December, 1834, which show that such an 

alienation was effective during the lifetime of the alienor only, and the 

^ and Ind. L. R.. 1 Bom. 

000 , 00 (. The alienor m the present case. Tamajirav, died in A.D. 1869, 

as was established in Regular Appeal 56 of 1876. decided here on the 

anuary 1878, when the adoption of the present defendant and 


(2) 4 . B.H.C.R, A.O.J. 1 (12, 13, 14), 
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[440] appellant Kavlojirav, alias Dinkarrav, was upheld. The present 
plaintiff Balvantrav was dispossessed on the 11th September, 1877 : so 
he cannot have had twelve years’ adverse possession of the village as 
against the appellant, whose title accrued in 1869 on the death of his 
adoptive father Tamajirav. It is unnecessary for us to say anything as to 
the state of the law at present with respect to alienation of vatan property, 
or of property which has been vatani in its nature. It is not denied that 
in 1840, when the alienation here took place, the village of Umbrani was a 
deshgati vatan. Tamajirav could only alienate it for his life. The alie- 
nation was, in its inception, void as against his heirs. We must, therefore, 
reverse the decree of the First Class Subordinate Judge, and make a decree 
for the defendant, with costs of suit and appeal. The plaintiff must 
refund to the defendant any mesne profits realized from the village (after 
allowing all proper expenses) since the plaintiff was put into possession of 
the village under the decree of the First Class Subordinate Judge, and 
the defendant (appellant) must be reinstated in possession. 


5 B. 440. 

APPELLATE CIVIL. 

Before Mr. Justice Melvill and Mr. Justice Nanahliai Haridas, 


Bhikha {Original Plaintiff), Appellant v, Sakarlal {Original 
Defendant), BespondentJ [22ad March, 1881.] 

The Code of Civil Procedure, Act VIII of 1859, ss. 268 and IGd—Ordcr^Limitation. 

A purchaser of immoveable property at a Court sale, having been obstructed 
by the defendant, made an application bo the Court, under s. 268 of Act VIII of 
1859, for the removal of the obstruction, bub subsequently withdrew his appli- 
cation. The Court thereupon made an endorsement upon the application to the 
effect that, as the applicant did not wish to proceed further, no investigation 

was made. 

Held that no such order had been made as was contemplated by s. 269 of Act 
VIH of 1859. that section contemplating, at least, an order against one party or 
the other, and that, therefore, the provisions contained in the same section as to 
the time within which a suit must bo brought, did not apply to the case of the 
plaintiff. 

[R., 22 B. 875 (883).] 

This was a second appeal against the decision of E. Cordeaux, Judge 
of Khandesh, confirming the decree of R. S. Bodas, Subordinate Judge 

of Shirpur. 

[441] The facts sufficiently appear in the judgment of the Court. 
Yashvant Vasudev Athlye, for the appellant, the original plaintiff. 
Shivravi V. Bhandarkar, for the respondent, the original defendant. 

JUDGMENT. 

The judgment was delivered by 

Melvill, J. — The plaintiff is a purchaser of immoveable property at a 
Court sale. Having been obstructed by the defendant, he made an appli- 
cation to the Court in 1873, under s. 268 of Act VIII of 1859 ; but, subse- 
quently, he presented a petition, saying that he did not wish to proceed with 
the application. The Court thereupon made an endorsement on the appli- 
cation, to the effect that, as the ap plicant did not wish to proceed further, 

• Second Appeal No. 410 of 1880. 
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no investigation was made, and the application was treated as disposed of. 1881 
Qi^stion is whether this endorsement is such an order as brings the March 22, 
plaintiff within the provisions of the last paragraph of s. 269, and rendered it — " 
necessary for him to bring a suit within one year. After providing that “ the Appel- 
Court shall inquire into the matter of the complaint, and pass such order LAXE 

as may be proper in the circumstances of the case,” the section goes on to CIVIL, 
say, m the last paragraph, that the order shall not be subject to appeal, - 

but the party against whom it is given shall be at liberty to bring a suit 9 B- 440, 

to establish his right at any time within one year from the date thereof.” 

The authorities are conflicting as to whether an order passed without a 
previous investigation, is such an order as is contemplated by the section ; 
and on this point we do not think it necessary to give any decision. But 
we consider that the order contemplated must, at all events, be an order 
given against one party or tbe other ; and in the present case we find it 
impossible to regard the endorsement of the Subordinate Judge, acquies- 
cing in the plaintiff s request that his application should not be further 
proceeded with, as an order given against the plaintiff. On these grounds 
we reverse the decrees of the Courts below, and remand the case for 
retrial. Costs to follow the flnal decision. 


5 B. 442. 

[442] APPELLATE CIVIL. 

Before Mr. Justice M. Melvill and Mr. Justice Nanahhai Uaridas. 

Kanitkar (Oriainal Defendant), Appellant v. JoSHi {Original 
Plaintiff), BespondentJ [29th March, 1881.] 

o^pHonal^Priority—Act XXof:m6—Act VIII of 1871, s. 50 

Section 50 of Act III of 1877 is not retrospective in its application ■ and there- 

Ac't ’ nrfo?itv°L'« VIII of 1871. and not having, under that 

Act, priority over unregistered documents relating to the same property acauires 

priority by the passing of Act III of 1877, though Lm^ng within 

the larger class of registered documents which, by s. 50 of the later Act have 
priority over unregistered documents, 

[F., 6 B, 495 : R., 5 B. 653; 6 B, 168 (192); 13 B. 229 ; 20 B. 158 (164).] 

This was a second appeal against tbe decision of C. B. Izon, Judge 

rdSTohS.t”"' 

The material facts are as follows : — 

mortgaged some property to the 
plaintiff s father lor a sum a little less than Es. 100. The instrument of 

mortgage was optionally registrable, and was not registered. No possession 

riv ® the mortgage. But on 

premises' entered into possession of the mortgaged 

n«ri-w proprietor passed a deed of sale of the pro- 

Ser Ac Vin compulsorily registrable 

fnw t ^ u ^ registered on the 20th March, 1877, 

ITT of *1^0 Eegistratlon Act 

111 or 1077 came into force. 
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1881 Immediately afterwards the defendant went to the Mamlatdar’s Court 

March 29. and, obtaining a possessory decree, dispossessed the plaintiff in July, 1877. 

The plaintiff thereupon brought this suit in August, 1877, to recover 

Appejj- possession of the mortgaged property from the defendant. 

LATE The defendant contended that the plaintiff’s mortgage was collusive; 

Civil, but said that, even if genuine, it must be deferred to the defendant’s deed 

of sale, as the mortgage was unregistered, and not accompanied with 

6 B, 442. immediate possession. 

[443] The Subordinate Judge of Ghiplun found that the plaintiff was 
entitled to possession, and his decision was confirmed, on appeal, by the 
District Judge of Ratnagiri. The defendant appealed to the High Court. 

Ganesh Eamchandra Kirloskar, for the appellant. — The defendant’s 
registered deed of sale has priority over the plaintiff’s unregistered mort- 
gage not accompanied with immediate possession. The deed of sale was 
registered just before the present Registration Act III of 1877 came into 
force, and during the operation of Act VIII of 1871. At the time it was 
tendered in evidence, however, Act III of 1877 was in force. Section 50 
of that Act gives, to documents of the class to which the sale deed belongs, 
a priority, if registered, over every unregistered document relating to the 
same property, and not being a decree or order, whether such unregistered 
document be of the same nature as the registered documentor not. This 
section does not coniine the priority it gives to documents registered under 
that Act. That section is, therefore, intended to have retrospective effect : 
liajji Baluv. Krishiarav Bamchandrail); Fuzludeen Khan v . Fakir Maho- 
vied Khan (2) ; Gangaram v. Bansi (3) ; Lachmandas v. Dipchand (4). 

Manekshah Jehangirshah Taleyarkhan, for the respondent, the original 
plaintiff. — Section 50 of Act III of 1877 should not be donstrued as having 
any retrospective effect ; it does not apply to the defendant’s deed of sale, 
which was registered while Act VIII of i871 was in force, and no section 
of that Act gives any such priority as has been contended for. Before 
Act III of 1877 became law. a compulsorily registrable document had no 
priority over a document the registration of which was merely optional. 
Section 50 of that Act ought to be so read as not to affect rights acquired 
and existing under previous Acts. Unless the language of an Act is clear 
and positive, the general rule is that no retrospective effect should be 
given to it ; Maxwell on Statutes, 191-2. In the explanation attached 
to s. 50 the word " unregistered ” is expressly given a retrospective effect, 
This shows that the word “ registered ” in that section ought not to have 
that effect. The effect of the decisions in the oases cited [444] is to give 
priority to documents registered since the new Act came into force. 

JUDGMENT. 

The judgment of the Court was delivered by 

Melvill. J. — The plaintiff claims under a mortgage exeou ted by 
Ganu Gopal in 1867. It has been found that the plaintiff obtained 
possession under his mortgage ; but, being for an amount less than Rs. 100, 
his mortgage-deed was not compulsorily registrable, and was not regis- 
torod. In 1877 the plaintiff was dispossessed by a decree in the Mamlat- 
dar’s Court in favour of the defendant, whose claim (so far as we need at 
present consider it) was founded upon a deed of sale executed by Ganu 
Gopal in March, 1877, for a consideration of Rs. 297. This deed was 
registered a few days before Act III of 1877 came into opemtion. At 

(1) 2 B. 273. (2) 6 0. 336. (3) 2 A. 431. (4) 2 A, 861. 
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the time, therefore, when this registration took place, the rights of the 
parties, under their respective title-deeds, were governed, so far as 
registration could affect them, by Act VIII of 1871; and, inasmuch as 
s. 50 of that Act conferred precedence only upon such registered docu- 
ments as were of the kinds mentioned in els. (1) and (2) of s. 18, the defend- 
ant, whose deed of sale was of one of the kinds mentioned in s. 17, did 
not immediately gain anything by his registration. At the time, however, 
when this suit was brought, Act III of 1877 was in full operation ; and it 
is now contended that, by virtue of s. 50 of that Act, the defendant’s deed 
of sale takes effect against the plaintiff’s mortgage-deed. That section 
provides that “ every document of the kinds mentioned in els. U), (6), (c) 
and (d) of s. 17, and els. {a) and (&) of s. 18 shall, if duly registered, take 
effect, as regards the property comprised therein, against every unregister- 
ed document relating to the same property, and not being a decree or order, 
whether such unregistered document be of the same nature as the register- 
ed document or not.” The preference, given by Act VIII of 1871 to 
voluntarily registrable documents only, is here extended to compulsorily 
registrable documents also, and there can be no doubt that, if the defend- 
ant’s deed of sale had been registered under Act III of 1877, it would, un- 
less fraud were proved, take effect against and supersede the plaintiff’s 
deed of mortgage. The question is, whether the same result ensues in 
the case of a document registered [445] before Act III of 1877 came 
into force. We do not think that we ought to hold it to be so, unless 
it be perfectly clear, from the language of s. 50 of the Act, that a 
retrospective effect was intended. Under the law in force at the time of 
the registration, the plaintiff’s title was good against that of the defendant. 
If we apply s. 50 of the new Act, the plaintiff loses his right, and the 
defendant acquires a title to which, when he registered his deed, he had 
no claim. It is to be presumed that the Legislature did not intend, by a 
retrospective operation, to destroy one existing title and to set up another. 
Novaconstitictio futurisformam imponere dehett non preeteritis ; wherein 
enactment would prejudicially affect vested rights, or the legal character 
of past acts, the presumption against a retrospective operation is very 
strong. Every Statute which takes away or impairs vested rights acauired 
under existing laws, or creates a new obligation, or imposes a new duty, or 
attaches a new disability in respect of transactions or considerations 
already past, must be presumed, out of respect to the Legislature, to be 
intended not to have a retrospective operation (1).” In the case of Williams 
V. Smith (2) the question decided was very similar to that which arises in 
the present case. Previously to the passing of 19 and 20 Vic., c. 97, the 
mere issue of a writ of fa, gave to the judgment-creditor, as against a 
subsequent purchaser for value, the right to have his writ operate upon 
the goods of his debtor. The first section of that Statute enacted that 
no writ of fieri facias or other writ of execution, and no writ of attach- 
ment against the goods of a debtor, shall prejudice the title to such goods 
acquired by any person hona fide and for a valuable consideration before 
the actual seizure or attachment thereof by virtue of such writ.” It was 
u Smith that this section did not apply where the writ 

had been delivered to the Sheriff before the Act was passed. Under the 
circumstances of the case, the creditor had, under the old law, a good 
title against the purchaser; under the new law, if it was applicable, the 
purchaser had a good title against the creditor. The Court of Exchequer 

(1) Maxwell on Statutes, p. 192. (2) 28 L.J. Ex. 286, 

293 



1881 

March 29, 

Appel- 

late 

Civil. 

5 B. U2, 


5 Bom. 446 


INDIAN DECISIONS. NEW SERIES 


[Yol 


1881 

March 29. 

Appel- 

late 

Civil. 

5 B. 442. 


refused to apply the Statute, because the words were not sufiBoiently 
clear to rebut the presumption that the Legislature [446] could not have 
intended to takeaway a vested I’ight. Section 50 of Act III of 1877, by 
the alteration which it makes in the previous law, eflfects a mutation of 
title between two conflicting claimants precisely analogous to that which 
was caused by the first section of the English Statute ; and the words of 
the latter section which were held not to be sufficiently clear and express 
to authorize a retrospective application of the section are at least as clear 
and expi'ess as those of the Indian Act. Indeed, they appear to us to be 
more so ; for the express provision contained in the explanation to s. 50 of 
Act III of 1877, by which reti'ospective effect is given to the word " un- 
registered,” in some measure suggests the inference that such retro- 
spective effect was not intended to be given to the word “ registered.” 

For these reasons we have come to the conclusion that the defendant's 
deed of sale is not, by virtue of registration, entitled to take effect against 
the plaintiff's deed of mortgage. 

The decrees of the Courts below are confirmed with costs. 


8 B. 446. 

APPELLATE CIVIL. 

Before Sir Michael Roberts Westropp, Kt., Chief Jxisiicet 

and Mr. Justice Nanabhai Haridos. 

Sayaji BIN Nimba.ti {Original Defendant)^ Appellant v, Ramji 
BIN Langapa {Original Plaintiff)^ Respondent.^ 

[26th January, 1881.] 

Mortgagee in possession — Forcible dispossession by mortgagor — for 
Specific Relief Act, I of 1877, s. 0— Fraud — Appeal. 

It is no answer to a suit for possession under s. 9 of the Specific Relief Aoh 
brought against a mortgagor by a mortgagee who has been forcibly dispossessed 
by the mortgag'^r, to allege that the mortgage and possession under it were 
obtained by the fraud of tho mortgagee. The mortgagor’s proper remedy was by 
way of a suit to set aside the mortgage and recover possession. 

fR., 2 C.P.L.R. 173 \ 7 C.P.L.R. 3.] 

This was a second appeal from the decision of R. F. Maotier, Judge 
of the District Court of Satara, affirming the decree of P. S. Binivale, 
First Class Subordinate Judge at the same place. 

The plaintiff Ramji brought this suit for possession of certain land, 
alleging that the same had been mortgaged to him by the defendant for 
Rs. 300 under a deed, dated the 13th October, 1876 ; [447] that he had 
been put in possession of the land under the mortgage ; that, subsequently, 
the mortgagor forcibly turned him out of tho mortgaged premises. The 
plaintiff also claimed Rs. 100 as damages in respect of tho crop standing 
on the land at the time of his dispossession, and removed by the defend- 
ant. The plaint was filed on the 13th August, 1377. 

The defendant Sayaji answered, inter alia, that the plaintiff had 
caused the mortgage-deed to bo executed, and obtained possession of tho 
mortgaged land by fraud. 


Second Appeal No. 382 of 1860, 
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The Subordinate Judge held the mortgage-deed proved, and awarded 
the plaintiff possession of the mortgaged land, together with Rs. 100 as 
compensation for the crop removed by the defendant. 

In appeal, the District Judge remanded the case to the First Court 
for its trial on the two issues : first, whether the plaintiff had obtained 
possession of the land under his mortgage-deed ; and, secondly, whether 
he had been subsequently forcibly turned out of it by the defendant. On 
remand, the Subordinate Judge found that the defendant had dispossessed 
the plaintiff after he had been put in possession of the land as mortgagee. 
He, accordingly, made a decree in favour of the plaintiff for possession of 
the mortgaged property until satisfaction of the mortgage-debt, and 
awarded Rs. 100 as damages for loss of his crop. This decree was affirmed 
by the District Judge on appeal (28th June, 1880). 

The defendant thereupon appealed to the High Court on the 2nd 
October, 1880. 

G. B. Kirloskar appeared for the appellant (defendant). 

Shivram V. Bhandarlcar (for Shantaram Narayan) took a preliminary 
objection on behalf of the respondent (plaintiff), that as the suit was one 
for possession under s. 9 of the Specific Relief Act I of 1877, no appeal lay 
to the High Court. The objection, however, was not pressed. 

JUDGMENT. 

The following is the judgment of the Court delivered by 

Westropp, O.J, — Assuming for the moment, without in any 
way deciding, that the mortgage and possession under it were fraudu- 
lently obtained by the plaintiff Ramji, the defendant [448] Sayaji's 
proper course was to have brought his suit to have the mortgage 
set aside, and possession restored to him. He had not any right 
to dispossess the mortgagee without the intervention of a Court of Justice 
having jurisdiction for the purpose. The case being so clear on the 
mex’its, we have not considered the preliminary point as to whether the 
appellant was entitled to an appeal, and on that point we give no decision. 

We affirm the decree with costs. 

Decree confirmed. 


S B. as. 

APPELLATE CIVIL. 

Before Sir Michael Roberts Westropp, Kt., Chief Justice, 

and Mr, Justice Birdwood. 

Bhulji Bechae {Decree-holder) y. Bavaji Daji and others 

{Judgment-debtors).^ [1st March, 1881,] 

The Broach and Kaira Encumbered Estates Act XIV of 1877 s. 19 —“ SuiV^— Applica- 
tions for execution — Limitation, ’ 

The term “ suits ” in the last paragraph of s. 19 of Act XIV of 1877 includes 
application for execution of decrees, 

Q u Procedure Code (Act X of 1877), Rao 

baheb R K. Desai, Subordinate Judge of Borsad, stated the following 
case, vnth his opinion thereon, for the decision of the High Court : — 

XT 1 K a Bhulji Bechardas obtained a decree in suit 

■No. 1507 of 1875, for Rs. 17-1-0 and costs, on the 27th September, 1875, 

• Civil Reference No. 4 of 1881. 
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1881 against the deceased, Bawaji Daji, and applied for the execution of the 
March l. same on the 4th April 1876 and the 5th April 1877. But both the applica- 

tions appear to have been dismissed, on the ground of the failure of the 

Appel- decree-holder to point out the property of the judgment-debtor to be 
LATE attached. 

Civil. ** March 1879, the provisions of Act XIV of 1877, were 

made applicable to the estate of the judgment-debtor, Bawaji Daji (vide 

5 B. 448, Bombay Government Gazette, Part I, page 291) ; whereupon the decree- 

holder applied to the Talukdari Settlement Officer for the satisfaction of 
his decree. But the management [449] of the estate of the judgment- 
debtor was relinquished on the 23rd October 1880, under s. 19 of Act XIV 
of 1877 (vide Bombay Government Gazette for 1880, Part I, page 916), and, 
consequently, the decree-holder has been compelled to resort to this Court 
for the execution of his decree. The present application was presented on 
the 6th January 1881. 

The plaintiff’s present application thus appears to be time-barred, 
unless the time during which the property of the judgment-debtor was 
under the management of the Talukdari Settlement Officer be excluded in 
computing the period of three years. 

“ The applicant claims the benefit of the last paragraph of s. 19 of 
Act XIV of 1877, which runs thus ‘ In calculating the periods of limi- 
tation applicable to suits to recover and enforce debts and liabilities 
revived under this section, the time during which the management has 
continued, shall be excluded.’ 

“ A question thus arises, whether the term * suits ’ includes applica- 
tions for executions of decrees, so as to extend thereto the benefit provid- 
ed by the aforesaid paragraph. 

" In the case oi Jiwansing v. Sarnamsing (\) the majority of the 
Bull Bench of the Allahabad High Court has held that applications for 
execution of decrees are not ‘ suits * within the meaning of s. 15 of Act IX 
of 1871. But in the case oiHurro Ghunder Boy v. Shoorodhonce Dc5ia(2) 
the Calcutta High Court has ruled that the term ‘ suit ’ includes an 
application for the execution of a decree, 

" The reasons given by the majority of the Full Bench for their deci- 
sion in the case of Jiioansing v. Sarnamsing, above referred to, do not. I beg 
to submit, apply to the present case, inasmuch as no distinction appears 
to have been made by the Legislature between suits, appeals, and appli- 
cations, in enacting the provisions of s. 19 of Act XIV of 1877. 

'* The intention of the Legislature, so far as it can be gathered from 
the last two paragraphs of s. 19 of Act XIV of 1877 taken together, was, 
I respectfully submit, to include applications for execution of decrees 
within the term ‘ suits.' But as the several High Courts have placed 
dififerent meanings upon the term ' suits,’ I deem this reference necessary, 

[480] “ My opinion on the question hereby referred, is in the affirma- 
tive.” 

The reference was considered by the High Court on the 1st March 
1881. 

There was no appearance of parties. 

The following is the decision of the Court : — 

JUDGMENT. 

Per Curiam. — The Court concurs in the opinion of the Subordinate 
Judge, 

~(1) 1 A. 97. (3) 9 W.R. 0. R. 402. 
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OEIGINAL civil; 

Before Mr. Justice Marriott. 

SaDASHIV BHASKAR JOSHI, Plaintiff V. DhAKUBAI AND OTHERS, 

Defendants.^ [7th. 8th, 10th, lltb, 14th. 15th and 18th 
June, 2nd September and 7th October, 1880.] 

Deed of sale set aside — Fraud — Undue influence— Old and illiterate woman near to 
her death — No independent advice— Inadequate consideration^Terms on which 
deed will be set aside — Pur chase. money declared a charge— Funeral expenses of 
Hindu widow declared a charge^ No allowance for repairs and improvements. 

G was the widow of one R, deceased, and from the death of R until her own 
death remained in occupation of a house and chawl which had belonged to him. 
D was a sister of C’s, and, shortly after R’s death, Band her son, B, the first 
and second defendants, went to live with C on the said property, and lived with 
C, and were her only companions, until C’s death. While so living with C, D 
and B advanced to C at various times, in joint account various sums of money 
— amounting to Rs. 3,500— for purposes such as would have justified C in pledg- 
ing the property of her late husband to secure the repayment of the same. C 
became very ill ; and D and B, fearing she might be going to die, requested her 
to take some steps to secure to them the repayment of the sums they had advanc- 
ed to her. C thereupon offered to give D and B an absolute deed of sale of the 
said house and chawl in consideration of the said sum of Rs. 3,500 — already 
advanced to her — and of an additional sum of Rs. 500 then to be paid to her to 
defray her funeral expenses and the costs of the said conveyance. D and B con- 
sented, and called in their solicitor to take C’s instructions and draw up the deed 
in question, which he accordingly did; and within three days of the said agreement 
the deed was executed. At that time C was very ill, and twelve days after the 
execution of the deed, C died. C was an illiterate woman, over sixty years of age, 
and had in this matter no independent professional or other advice. The addi- 
tional sum of Rs. 500, agreed to be paid to C, was never so paid to her ; but, after 
her death, D and her son expended moneys in and about her funeral ceremonies, 
amounting, as they [451] alleged to upwards of Rs. 400. The property in 
question, so pledged to them for Rs. 4,000, was worth, at least Rs. 6,200. The 
plaintiff, one of the heirs of R, sued to set the deed aside and for possession of the 
said property. 

Held that the deed of sale must bo set aside as obtained under circumstances 
which amounted to fraud. 

Held also, that the advances, amounting to Rs. 3. 500, made to C by D and her 
son B — being made for purposes for which C would have been justified in pledg- 
ing the said property — the deed of sale should be set aside only on the terms that 
the property in question should stand charged with the repayment of the sums 
so advanced. 

Held also, that the property must stand charged with the repayment to D and 
B of such a sum as, having regard to her position and station in life, should be 
found to be a reasonable sum for the funeral expenses of C. 

After C’s death, D and B remained in possession of the said property under the 
deed of sale, and expended considerable sums of money in and about repairs and 
iinprovements to the same ; and they now claimed that if the sale was to be set 
aside, the sums so expended should be repaid to them. 

Held, that no allowance could be made to D and B for sums so expended by 
them, such sums having been expended at a time when D and B must be taken 
to have known that they were fraudulently in possession of the property in 

question. 

IAppl.,6 O.L.J. 490 : R.. 22 B. 818 ; 3 G.L.J. 260 ; 16 Ind, Cas 139 (144) = 23 M.L.J. 
223=12 M.L.T. 230 = 1912 M.W.N. 861 (868).] 

^ The plaintiff sued in forma pauperis as one of the heirs or rever- 
sioners, according to Hindu law, of his paternal great-uncle, Eaghoba 
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Raghunath Joshi, deceased, to recover from the first and second defend- 
ants, the possession of a house and chawl in Hanuman Lane, in Bombay, 
alleged to belong to the deceased, and for an account of the rents and out- 
goings derived from the said property enjoyed by the said defendants. 
The first defendant, named Dhakubai, was the sister of Chandrabhagabai, 
the widow of Raghoba, and the second defendant was Dbakubai’s son. 
The remaining defendants were the other heirs of Raghoba according to 
Hindu law. 

The first and second defendants opposed the claim of the plaintiff to 
the said property, alleging that they were purchasers of the same from 
Chandrabhagabai for value ; and that, since the sale to them ol the 
said property, they had spent large sums of money in repairs and lasting 
improvements upon the same. The consideration which the said first and 
second defendants alleged they gave to the said Chandrabhagabai for the 
sale to them of the said property, consisted, for the most part, of [452] 
advances of money — amounting, in all, to Rs. 3,500 — said to have been 
made to her at various times for various stated purposes, and of a further 
sum of Rs. 500 said to have been advanced to her at the time of the execu- 
tion of the deed of sale for the purpose of defraying her funeral expenses, 
and the costs of the said conveyance. The plaintiff denied the payment of 
the said sums by the first and second defendants, and disputed the right 
of Chandrabhagabai, in any event, to sell, or even pledge, the property of 
her deceased husband to the said defendants in order to repay debts in- 
curred for the purposes alleged. 

The following issues were raised at the hearing : — 

(1) Whether the first and second defendants advanced to Chandra- 
bhagabai such sums as they alleged, for the purposes alleged ? 

(2) Whether, in consideration of the advances aforesaid, for the pur- 
poses aforesaid, Chandrabhagabai sold the property to the first and second 
defendants ? 

(3) Whether there was any necessity for the sale of the property at 
the date of the alleged sale ? 

(4) Whether such sale was in fraud of the plaintiff’s rights? 

(5) General issue. 

The facts of the case will be found fully set out in the judgment. 

Viccaji (with him Blmrandhar), for the plaintiff. 

Gill (with him Mankar)^ for the first and second defendants. 

The other defendants appeared, respectively, in person. 

JUDGMENT. 

2nd September. — Judgment was this day delivered by 

Marriott, J. — In this suit the plaintiff seeks to recover possession, 
from the first and second defendants, of certain immoveable property, 
consisting of a bouse and chawl situate at Hanuman Lane, outside the 
Fort, with the title-deeds and documents relating thereto. 

The property in question formerly belonged to one Raghoba Raghu- 
nath Joshi, who died without issue on the 17th May 1874. leaving a widow- 
named Chandrabhagabai. 

[453] The plaintiff and the third, fourth, fifth, sixth, and seventh 
defendants are the heirs, according to Hindu law, of Raghoba Rnghunath, 

Raghoba in his lifetime on the 16th May 1873, by deed of that date, 
mortgaged the property in question to Byramji Cursetji Desai for 
Rs. 2,000. 
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This mortgage was paid off on the 18th day of May 1875 ; and one 
of the principal questions in the case was, whether this mortgage-debt 
was paid off by Chandrabhagabai out of moneys produced by the sale of 
her husband’s ornaments, or whether it was paid off by the first and 
second defendants, as they allege, with their own moneys, at the request 
of Chandrabhagabai. 

Chandrabhagabai died on the 28th Febi'uary 1876, having by 
indenture — dated the 16th day of February 1876, and made between 
herself of the one part and the second and first defendants of the other 
part — ^conveyed the premises, by way of absolute sale, to the first and 
second defendants ; the consideration for such conveyance being a sum 
of Rs. 4,000 alleged to be due to them by Chandrabhagabai. 

The first defendant is Chandrabhagabai’s sister, and the second 
defendant is the son of the first defendant, and, consequently, Chandra- 
bhagabai’s nephew. 

The first defendant with her husband, Ganpab Nana Joshi, and the 
second defendant, her son, came to live with Chandrabhagabai shortly 
after Raghoba’s death; and they continued to reside with Chandrabhagabai, 
on the premises, up to the time of her death. 

It is alleged by the first and second defendants that they, and Ganpat 
Nana Joshi, advanced the following sums of money to Chandrabhagabai, 
viz.t Rs. 300 on the third day after Raghoba’s death for his furneral 
expenses; subsequently, Rs. 200 for expenses, and to enable Chandra- 
bhagabai to pay municipal bills ; in the third month after Ragboba’s 
death, Rs. 500 for maintenance ; and Rs. 500 for Chandrabhagabai’s 
pilgrimage expenses to Benares to perform the annual ceremonies of her 
husband. 

[The learned Judge then went into the evidence with regard to the 
payment of the said sums, by the first and second defendants, [454] 
to Ghandrabhagabai, and found, as a fact, that those sums — making, 
in all, Rs. 1,500 — had been advanced to Chandrabhagabai in the manner 
and for the purposes alleged ; and continued : — ] 

The purposes for which the sums were advanced to Chandrabhagabai 
were such as would have entitled her, as a Hindu widow, to charge them 
on her husband’s estate. 

[The learned Judge next found, as a fact, that the first and the second 
defendants did, at the request of Chandrabhagabai, pay off Byramji’s 
mortgage for Rs. 2,000 on the property in question, and were by her 
authority put in possession of the title-deeds of the same, and thereupon 
became equitable mortgagees of the said property for the sum of Rs. 2,000 
and that Chandrabhagabai was quite competent to impose such a charge 
upon the said property. 

The learned Judge then continued : — ] 

According to the case of the first and second defendants, the convey- 
anoe of the 16th February, 1876, was executed by Chandrabhagabai under 
the following circumstances. Ghandrabhagabai became ill with chronic 
dysentery after her return to Bombay from her pilgrimage to Benares. 
The second defendant says that, when Chandrabhagabai became ill, he 
demanded payment of the several sums he bad advanced, and that she 
said she would pay him when she recovered ; that, when she daily got 
worse, he on two or three occasions asked her to make some arrangement 
regarding the repayment of the money, and that she then said that he 
should advance a further sum of Rs. 500 for her funeral expenses and 
conveyancing charges, and cause a declaration of the advance to be taken 
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1880 down by an attorney : and in cross-examination he added : “ Chandra- 
OCT. 7. bhagabai said when we demanded the money, that we should cause a 

conveyance to be prepared for the money,” and, “on Sunday, the 13th 
Original February, at noon, Chandrabhagabai told me she wished us to take the 
Civil, property absolutely. She expressed that wish of her own accord; that 
5 B~450 after our repeated demands upon her in her sick bed to repay the 

* * money : no lawyer or law-agent was consulted before Mr. Balkrishna. 

It was all arranged between us and Chandrabhagabai.” And he added : 
“ She offered to pay the costs of the conveyance when she asked us to 
deposit the Es. 500 for her funeral expenses.” 

[455] Gauapatrav Nana in his cross-examination stated — “ I went to 
Balkrishna to get a conveyance prepared. Chandrabhagabai told me to 
do so. She said — ' I have no hopes of my recovery : save your money, 
I have no other means to pay it off. You had better get a conveyance 
prepared of this property.* She said that two days before Balkrishna 
came there.** 

Ganpatrav first went to request Mr. Balkrishna to come to his bouse 
on Sunday, the 13th February, 1876. Ganpatrav went to him at 4 P.M., 
but did not find him at home, and went again at half-past 10 the same 
night, and then found Mr. Balkrishna, who accompained him to Chandra- 
bhagabai’s house. 

There is no doubt that Ganpatrav and his son Krishnarav then 
considered Chandrabhagabai in a precarious state, and were anxious to 
have the conveyance prepared as soon as possible. 

Mr. Balkrishna accompanied Ganpatrav to the house ; saw Chandra- . 
bhagabai ; and took instructions from her for this conveyance. He took 
rough notes of the instructions ; and the next day, from those rough notes, 
made an entry in his diary, which was put in as an exhibit at the hearing. 

It will bo observed that the entry in the diary states — “ The lady 
informed me she was unable to repay all these sums to her sister, and. 
consequently, was going to sell absolutely the property to her for 
Bs. 4,000, already due by her to them.” Whereas the sums deposed to 
by the defendants as having been borrowed by Chandrabhagabai from 
her sister amounted to Es. 3,500 only, and, with reference to that differ- 
ence, Mr. Balkrishna said on cross-examination — “ I have no note of it, 
but think I asked her about the difference between the amount of the 
different sums given and the Es. 4,000, and she said that the anticipated 
costs of preparation and execution of the conveyance and registration 
would cover the difference. I believe she also mentioned her own funeral 
expenses. She did not mention any amount, but she said her funeral 
expenses were to be defrayed by her sister and sister’s son.” 

The conveyance was prepared by Mr. Balkrishna, and was on 
Wednesday, 16th February, executed by Chandrabhagabai in the pres- 
ence of Mr. Balkrishna and his clerk. Mr. Balkrishna's [456] 
account of the execution is contained in the extract from his diary 
before alluded to. Previously to execution the deed had been interpreted 
to Chandrabhagabai by Survotum Sakharam, an interpreter of this Court; 
and previously to the execution she had been professionally examined by 
Mr. Pandurang Gopal, a graduate of the Grant Medical Ooiloge, who had 
been specially called in for the purpose ; and I think there can be no 
doubt that she understood the nature of the instrument she executed. 

It will be observed that Mr. Balkrishna’s diary says — “I have asked 
her (Chandrabhagabai) whether she had received the full sum of 
Bs. 4,000, and she replied that she bad.” 
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Thera can be no doubt that she had not received the sum, and that 

nothing more had actually been paid to her than the beforementioned 
sums amounting to Es. 3,500. 

The expenses attending the preparation, execution, and registration 

ot the conveyance were paid by the second defendant, and must have 

amounted It seeins, to about Es. 170. As before stated, Chandrabbagabai 

died on the 28th February— twelve days after the execution of the 
conveyance. 

The second defendant stated that he paid Chandrabhagabai's funeral 
expenses, amounting altogether to 400 or 425 rupees. He also stated 
that, shortly after Chandrabhagabars death, he repaired the house and 
cnawl such repairs being necessary in consequence of the whole of the 
interior wood- work of the ohawl being rotten, and that it had to bo re- 
paired in order to make the rooms habitable. He spent Es. 3,000 on such 
repairs, out of which Es. 40 or 50 were expended on the house. That 
to coinplete the repairs, he borrowed Es. 1.000 from the witness Byramii' 
i.^uisot]i Desai, to whom the property was then re-mortgaged by the first 
and second defendants for that amount. But the second defendant stated 
that he had no account of the sums spent on repairs, and that the amounts 
he mentionea were from memory ; and at the close of the case, in answer 
to me, stated that he employed a Katchi, named Husan Ali, to do the 

rs\Tpard‘h!m“ mStfi^? - books. 

No reliable e violence of the value of the property was given in the 

B ‘be close of the cfsl cw?] I 

oave the first and second defendants leave to call Mr. James Morris'^ a 

urveyor, who stated that he valued the chawl at Es. 5,000 and the 

tbTpioSrty S.:‘ ?i6?f “■ '■"* «< 

‘beo went into the evidence given by Mr Morris 

wity-egard to the cost of the repairs alleged by the defendants to hTve 

been executed by them, and continued : — ] 

according to Mr. Morris, the total expense of the repairs to the 
chawl and stables would not exceed Es. 1.600. On a sale, I should think 
the expense of the repairs would not be realized ; and. taking the total value 
of the present premises to be what Mr. Morris puts it at, wz Es 7 200 
and assuming that Es. 2.000 were expended on renairr after Oh Jnf o ’ 
bhagabai’s death, I think the value of the property, at her daughter’s 

I think the repairs done to the chawl and stable were necessarv for 

“ ““ns. 

It was contended that there was no le^al nfipfiQQifv fUo u 
wasSadeSu^t^^^ defendants, and that the price 

inval^^ as IgS^Uhe’ "TJT I by Chandrabbagabai was 

Bs 4 000® I*"® consideration for this conveyance— 

3 . 4.U00--was below the value of the premises 

conveyance" of the 

dysentery and died at the time suffering from 

emery, and aied only twelve days afterwards. She was then and had . 
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1880 been, fiom a time shortly after her husband’s death in 1874, living with 
©CT. 7. the first defendant her sister, Baghunath, her sister's husband, and her 
■ nephew, the second defendant. After they came to live with her, a Pardesi 
Original servant she previously had, was discharged, and the second defendant 
Civil, collected the rents of the property for her and did her bazar business : — 

in fact, he managed her affairs and continued to do so, up to the time of 

5 B. 450, YiQT death. 

[458] It appears she was not on good terms with her husband’s 
relatives, and that they did not visit her, and no mention is made of any 
other relatives. 

Thus it may fairly be inferred that the first and second defendants 
and Baghunath exercised considerable influence over her ; and it would 
appear that there was no person to give her independent advice and assist- 
ance. 

It cannot be said that she had the advice and assistance of a profes- 
sional man, for Mr. Balkrishna was called in by the second defendant and 
his father. He advised her, it is true, that her power, as a Hindu widow, 
of selling her husband’s estate was limited ; but he made no enquiries 
respecting the value of the property or the adequacy of the price; and, 
although she told him that the conveyance was to be made for the pur- 
pose of paying her debts, he did not consult with her upon the advisability 
or feasibility of attaining her object by a mortgage, instead of a sale, but 
contented himself with taking her instructions for the conveyance, 
and the particulars of the sums making up the consideration money. 
Mr. Balkrishna, therefore, must. I think, be considered as employed by the 
first and second defendants — with the'result that Chandrabhagabai had no 

independent advice, professional or other. 

Thus we have here a sale of property made in payment of debts, and 
not for cash ; for a consideration clearly inadequate ; obtained by the 
near relatives of the vendor an aged, sick, and illiterate woman, over 
whom the vendees must under the oircumstinces, have had considerable 
influence, and who had no professional or other independent advice , a 
sale, moreover, effected with some degree of precipitation, for Chandra- 
bhagabai is stated to have consented to the sale on the Sunday at noon, 
and the conveyance was executed between four and five on the following 
Wednesday afternoon. 

These being the facts. I think it is unnecessary to consider the ques- 
tion whether or not Chandrabhagabai was entitled to dispose of this pro- 
perty by way of absolute sale, since I am clearly of opinion that, assuming 
she had such a power, a sale made by her under such circumstances must 
nevertheless be set aside. 

[ 459 ] The facts of this case bring it well within Clark v. Malpas (1), 
in which case a purchase from an illiterate man, who was ill at the time, 
was set aside — the price being inadequate, and the vendor having no pro- 
fessional advice, and the transaction being completed in haste, and in 
terms unduly disadvantageous to him. In Baker v. Monk (2), also, it was 
held that a purchaser from an old, infirm, and ignorant woman, having 
no professional advice, was bound to prove that he gave the full value for 
the property, and, failing in such proof, the transaction was set aside 
with costs : and in the latter case Lord Bomilly said : “A man who comes 
to a lorn, aged woman, in a lower rank of life, and buys from her pro- 
perty without her having any consultation or advice on the subject with 

(1) 31 Boav. 80 ; 4 DeG. P. & J. 401.) (2) 33 Beav. 429 ; 4 DeG. J. & B. 398. 
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any one else except his solicitor, can only support the transaction, if ques- 
tioned in a Court of equity within a reasonable time, by proof that he 
gave the full value of the property for it.” 

“ust be set aside ; but upon what terms, remains to be 

now considered. In the case of Baker v. Monk the conveyance was 

ctrtv mT advanced ; and the order in 

ha^ Lln'^pair* money 

In Phoolchandlall V . Raghoohans Sabhaye (l), which was a suit bv re 
versioners to set aside a deed of sale made by a Hmdu widTw o' Zt of her 
husband s estate, on the ground that there was no necessity for such sale 
Sir Barnes Peacock said : If the widow was not authorized to sell anv 
part of the estate, because it would have been more beneficial for the re^ 
versioners that she should raise the amount by mortgage instead of sale 

1 1 * nob set aside the deed of Tafe 

fcbe purchaser in the same position as that in which he 
would have been if the widow had mortgaged instead of sellin" ” 

1 think this sale, therefore, ought only to be set aside unnn 
condition that the first and second defendants be placed in the same posi- 

jK -Lz;s,-i.s S, 

that the conveyance stand as a security for the repayment of that sum 

j alleged to have been expended bv the first an,? 

M Chandrabhagabai’s funeral Lnenses I find 

no case in which the question whether a Hindu widow can chark h«r 

“ rtoj-rB, 4, “ 

.. would be forT&? Sir,': ‘ 

according to her station in life, should I think be afin J ,1 if 

would be such a reasonable sum. I must fiS’be sSfiTd ^ 

ought norto hairbeen e^cuted^"® in my opinion. 

*• .i“ow.r S ,1“ .» »«* »Wled 

said Vendors and Purchasers (14th ed.. p 747 par sn' if ia 

•ieta i'„\ssr;„rw“b'‘i“h.r'‘“ "SoS 'o . 

<3i<=ure ” ; and. S (p 254 paf 4^1“ ° 

L_^‘*‘n. ip. Aoa. par. 43) a purchaser, after he knows of 
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1880 the detect of the title, cannot claim an allowance for subsequent repairs 
OCT, 7. and, treating of the terms upon which a conveyance is set aside in 

equitv, Mr. Dart [461] says ; (1) “ Where a purchaser for value is 

Original evicted in equity, under a prior title, he will be credited with all inoneys 
Civil, expended by him in necessary repairs or permanent improvements (except 

improvements made after he has discovered the defect of title) ; and will 

3 B. 430, (jg debited with the rents which he has received.” And, further on : (2) 

“ A person, claiming under a fraudulent deed voidable at law cannot, 
however, claim for improvements or repairs, but the rule may be different 
when relief against the deed can be afforded only in equity, and the deed, 
though invalid, is not actually fraudulent.” This implies that if the deed 
be fraudulent, a claim for repairs will not bo allowed in equity 

Against these text-books there is the case of Trevelyan v. Charter (3) 
where Lord Cottenham, then Master of the Rolls,- set aside a conveyance 
from a client to his attorney on the ground of fraud on the part of the 
attorney, and allowed the attorney an account for substantial improve- 
ments and repairs (the decree in the suit is to be found in Seton on 
Decrees. 3rd ed., p. 646). but the point does not seem to have been 
argued, and the deed was set aside many years afterwards against the 
attorney’s representatives. The decree was afterwards affirmed in the 
House of Lords (4) but the question of repairs and improvements was 
not adverted to. This decision was not likely to have been overlooked 
by Lord St. Leonards and Mr. Dart, and, together with the other deci- 
sions on the question and the passage above cited from Sugden’s Vendors 
and Purchasers, was referred to by counsel in argument *^“6 ®^se of 
Stepney v. Diddulph (5) before Lord Hatberley (then V.G. Wood), where 
the conveyance was set aside as being ultra vires of a railway company , 
but the Vice-Chancellor, having expressly found that no fraudulent design 
was proved, added : “ It is clear, however, that the defendants must have 
the benefit of their improvements. Their object in making them was not 
to prevent the owner from being able to get back his estate, but bona 
to improve the lands ; and it appears that there was an actual im- 
provement the proceedings were by one who had obtained 

possession, though in an improper manner. . . - 

[462] The form of the decree in Trevelyan v. Charter (3) was set out m 

the third edition of Seton on Decrees (at p. 646); but that form of decree 
has been removed from the subsequent editions, and the form of decree in 
the fourth edition (at p. 1353) in a suit to set aside a deed, contains no 

allowances for repairs or improvements. . r> j -n (a\. 

The rule is thus stated by Lord Orauworth in Ranisden v. Dyso7i\o}* 

“ If a stranger builds on my land, knowing it to be mine there is no 

oiple of eauifry which would prevent my claiming the land with the benent 

of all the expenditure made on it. There would be nothing in iny conduct. 

active or passive, making it inequitable in me to assert my legal rights. 

I apprehend the same rule applies in the case of any expenses for 
repairs and lasting improvements. It was applied as regards lasting im- 
provements in the case of The Master of Glare Hall v. Harding (7), where 
the defendant had made a claim to the premises, and plaintiff was held 
not entitled to recover from the defendant moneys expended by the plaint- 
iff in lasting improvements with the knowledge of such claim. 


(1) Dart’s Vendors and Purchasers (6th ed.) 911. (2) P. 912. 

(3) 4 L.J. Ch. 209. (4) 11 Cl. & Pin. 714. (5) 13 W.B. Eng. 676. 

(6) L.R. 1 H.L. 141, (7) 6 Haro 273. 
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•ecunt, for ,be ,„.o„ot ,„ ct*' ■' ?'eM stood .s a valid Cmi, 

the property, that -as th^elteet ontf/alSShtT/^'^ 
them to retain possession as against the tniP I’ ^ ^ -ouU not entitle 

verted to applies, and they must bTheld noi ^ ^ have ad- 

outgoings subsequent to the date^oTtf/®®°““‘®''°“^‘^ ^eots and 

«um should be^llowed to the ‘^what 

incurred m and about Chandrabhagabai’s funTal expenses 

over for consideration until a future Lte At will stand 

JDg order only : — • present I make the follow- 

defendalTs be^sef asid^ "and that^the to^ and second 

.:s™«s5=fH=s 

pay to the plaintiff his taxed costs’of suit'lL defendants to 

defendants't“heir" cS onhTfi’rsfaTd"'^ "h'e^tst^andTeoond 

.0.0^4, v‘‘‘ .o too ..rTsr"r~s 

s B. 463. 
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mortgage coutained a beln^gldlX^e 

directly upon the case being „ j ^ X of 1877. Ciffil Procedure Code) 

way been gone into, applied o* f tgage, taking then only 

- s ........ 

made “ before the first hearing. 

Held, that the ‘Xulrv 1870. and the plaint in thU suit 

The said mortgage was dated lethF ^’ g maintained that he was not 

uluiX ‘at hf VaS"twelve ’years within which to bring the suit nndet 

art. 132 of sch. II of Aot XV of 1877. money decree on the 

Held, that plaintifi was much a^^ article referred^ to was meant 

promise to pay in the mortgage, nivKit the nroDerlv payment of “money 

rhaTelu^:" t'rvfa^loVrplrr^^ ^and not. under any circumstances what- 
^°’"'’ES.UM56(59i;D..9A.591(^^^^ 

THE plaint in this suit alleged a loan of a 

plaintiff to the defendant and a to the plaintiff to 

?870. of certain ’‘““O-r^le proper^of^the^^^^^^^^ P 

secure the same . and praye „„sonal covenant to repay the said 

LT.“., “ 0.6 ...» P— a. "i‘'> “ 

a stated rate. . 

In^r ^or ^:?Sr^ndi £ 

of Act X of 1877 (1). for leave to omit to s^ue to 

Terliy ^ a^ torerd-ee on the covenant contained in the 

“'‘fSoBPT. J.-A.. PO. ‘sbrutd 

L. ;fbr - ... . ....a 

on f^^^'^g^gY'SuGENT. J_-I directly Thelse ^ 

such an application as this may b directly the case is called on. 

think if the application is made, as it is ^ , the hearing of the 

„d b.lor. ..ptbiPS «b.tov« “:r l„,e Jk.d for 

case, it is in time under tnis section . ana 1 

accordingly. , . decree accordingly* 

Plaintiff, having proved his case, asked tor a a 

28tb April. 1881. f* “™ “if ’’J".! b, broufihl .OY t™- '’>*«» 

.,o,.r;'z ..'r'n 3 ir."i;°.it .b. Li.u..io. a., xv ». isn . 

KoUaiueVbXetbe’Lt“hearm^^ lot auy of suoh remedies, he aha no 

“‘‘“^^XVuCbo TtUrsX^^ obligation and a collateral soourity for it. 

nePformrniethaTre deemed to constitute but one cause of action. 
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. The section doer'^norLT^tbaTf undertaking to pay.] 

oAhtrn ^7 construed stri^r 

of them, bear the construction I contend fo^ ^ords, on the face 

““ SLI' '” ‘° H«S”, 

Tbere ara other seetiona appIviag^tp^Mi^ern “Mtgagos at ail ? 

®'PP‘y °“*y <^° “cLr»es” sneci^n U “'"‘^eages. Does not 
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Sfal “°‘^‘g^gee°a7 prvi3;d “t'7ewrer“°f 

fioiaries ofTchaT'^ wit7:,7otL7C: 

^ JUDGMENT. 

tion rai8ed!“°®’ J- gave hig decision on the point of iimita- 

conclusion fchaTarr^l^ 39 ^^f*lk^°V ^^^ifeation, and I have 
not apply to si^a case a o^ [4661 

iaot o( tb. .eft, S’L'" „fd b*'” T“» ‘"“’S fa SI'" 
charge°^^There^°* ^nimaterial, if the su^Ug not 

ooly be brouehfc^TO>h'*^^*^^*' before Act IX of 1871 ^ ®n^orce that 

MllSi/-?. '■ ‘.‘s 

covenant to nav thT a’ extend to the case of o « ’ argued 

jndgment said •^“ n money. Parke B h^L °° 

of ‘he®defen°drn^t execution agaS'th °^- 

te secure a b«^r!’ .'‘“V °f the ordinary creditnr! S®"®''®! property 

ed in the mn #■ *" Position, it is true, but that id a • ’ taken care 

p.y»^r “•= ■““« «< ‘b, '»«« «“o7;Sp‘”:bSt'S,S 
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[467] ORIGINAL CIVIL. 

Before Sir Charles Sargent, Kt., Justice, in chambers. 

Kevaldas Sakarchand V. Pestonji Nasservanji 

and others.* [9bh July, 1881.] 


Inspection where to be given'^Contraci made in Bombay to be performed upcouniry-^ 
Civil procedure Code, s. 132. 

Defendant was owner of certain ootton-ginning factories at and near A in the 
Mofuasil, and bad also a place of business in Bombay. He entered into a con- 
tract in Bombay with the plainlifi to gin certain cotton of the plaintifi’s at the 
said factories of the defendant in the Mofuesil. Plaintiff brought a suit for 
damages for the breach of this contract, and demanded inspection, in Bombay, 
of all defendant’s books relating to the business of the said ginning factories 
belonging to the defendant. The defendant was willing to give the inspection 
asked for ; but contended that it should be had at A, whore all the books in 
question were kept, and objected to bringing the books down to Bombay aa 
demanded by the plaintiff. 

Held, that the contract, though made in Bombay, having been intended to be 
performed at a considerable distance from Bombay at and near A where the 
business of ginning was conducted, and where the books relating to the said 
business were kept, A was the proper place at which to give inspection. 


This was a suit for damages for the breach of an agreement alleged 
to have been entered into between the plaintiff and the defendant in 
Bombay, whereby the defendant agreed to gin certain cotton of the 
plaintiff’s at the defendant's ginning factories at Anklesvar, Pali, and 
Hansot, in the Broach Collectorate, in certain specified quantities, and at 
certain specified rates of payment, and in preference to the cotton of all 
other customers. The contract contained other provisions in respect of 
which also damages were sought ; which provisions, however, it is. for the 
present purpose, unnecessary to specify. 

Plaintiff wrote to the defendant demanding inspection, in Bombay, of 
all defendant's books relating to the business of ginning cotton carried on 
by him at his said three factories at Pali. Hansot, and Anklesvar. Defend- 
ant. however, objected to give the inspection asked for in Bombay, on 
the ground of the immense inconvenience to his business it would entail 
to remove to Bombay so many books that were in daily use at his facto- 
ries : but offered to give inspection of all the books in question at 
Anklesvar. The defendant's head-office was at Anklesvar. and the accounts 
[468] of all his three factories, he alleged, were made up there. Anklesvar 
is a station 198 miles from Bombay, on the Bombay and Baroda Railway. 
The plaintiff objected to go to Anklesvar to take inspection; and, 
accordingly, took out a summons against the defendant to show cause why 
the inspection asked for should not be given at the office of the defendant's 
attorney in Bombay. 

The affidavit, on which the summons was granted, alleged that the 
books in question were not then required by the defendant at his factories, 
as all work at the said factories was then (it being the rainy season) 
suspended ; that it was necessary the books in question should be bronghti 
to Bombay in order that translations might be made of certain entries? 
and that a full and free inspection would not be had up-country, where 
the defendant could more easily obstruct the same than in Bombay. 


• Suit No. 166 of 1881, 
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JUDGMENT. 

Ch.rSsJg„r‘'~“° Sir 

finn defendant) showed cause.— The books of which inspec- 

thfl h number, and constitute the bulk of 

relating to the defendant’s business at his several factories 
Our affidavit shows that it would inflict the most serious inconvenience 
on .he defendant if these books had to be brought down to Bombay The 
factones are not now at work, it is true ; but all the accounts of [he past 

ruTpo“se” Thev Lr- ® ‘i!’® [hat 

made UP The defe T ^ accounts, which are now being 

ffiir hi[ he J*"® true, has a place of business in Bombay 
but his head-office is at Anklesvar. The contract was not one capable of 

performance any where ; it was to be performed at Ankleswar. 

In such a case the rule must be that inspection is to be had if re 

thThe k^ contract was to be performed, and where 

^e books are. Any other rule would result in nutting a grievous instru 

ment of oppression into the plaintiff’s hands. He might purposely bring 

.".sp .'j’.itv.'ri “L‘r 

6ru. S «.*. h" ?“ P'“»‘W .ffid.vil show, ,b,t ilisoot 

s cThir ..s“hts:r ivtrsr “• f 

oonvinfent Xoe'^’~The ^^^e or some other 

is a mosrLt TenienfpW 

equaUv°i?coSleffienrto us A“>^>®«var, but that is 

in BomS proceedings in that suit should be had 

ent6iS?n?o?;i[;;;;aVrwhich^'S“‘'’r ^ave 

be performed at [r ne!r The nlacelh >°‘®“ded to 

his principal busineL and k[^n?hT^[^ h ' carries on 

Boughb of those bookc! in nn general inspection be 

ordinarily, if the defendant ^ party, it should 

the defendant tbe place where he. 

fcemplated that it should he sn ^ parses must be taken to have pon- i 

a be the convenient; place.’* The plaintiff can bring 
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his action there if be likes, and, if he chooses to bring it in Bombay, he 
cannot claim the right to suit his own convenience at the cost of most 
serious inconvenience to the defendant. But I do not say that the [470] 
costs of the rule and of taking inspection at defendant’s place of business 
up-country should be borne entirely by the plaintiff in the event of his 
having to pay the costs of the suit. As to that, I say nothing now, but 
reserve the question of the costs of taking the inspection until the hearing. 
But this much is quite clear, that, in such a case as this, it would be 
most unreasonable to require the defendant to bring all these books down 
to Bombay to the serious obstruction of his business in the meantime. 

Costs of the summons costs in the cause. 


5 B. 470 (F.B.). 

APPELLATE CIVIL— FULL BENCH. 

Before Sir Michael Roberts Westropp^ Kt.^ Chief Justice^ Sir Charles 
Sargent^ Kt.^ Mr. Justice M. Melvill and Mr. J7istice Kemhall. 

Sha Nagindas Jeychand {Plaintiff) v. Halalkore Nathwa 
Gheesla, deceased, by nis widow Bai Panes (Defendant).*^ 

[14th June, 1881.] 

General Stamp Act I of 1879. sch. I, arts. 16 and 21, ss. 21. 23, 24, 27-JudUial $aU— 
Certificate of sale, stamp duty on — Sale or transfer subject to a mortgage or other 
lien — Mortgage-debt “part of the consideration'' —Interest — Proclamation of sale. 

Where a oertifioate of sale, granted to the purohaser of property sold by publio 
auction under an order of Court, has expressly set out that such sale is made 
subjeot to the mortgage right of a third party, the principal sum (but not the 
interest) due at the time of the sale on such mortgage, is to be deemed “ part of 
the consideration in respect whereof the transfer is chargeable with ad-valor<j»t 
duty“ under s. 24 of the Indian Stamp Act: so that the whole consideration in 
respect of which such sale is. under arts. 16 and 21 of sch. I of that Act, liable 
to stamp duty, is the sum of the purohase*money and the principal money so 
due on the mortgage. The certificate of sale, therefore, whenever it is possible, 
should set out the exact amount that is due, at the time of the sale, in respect 
of the principal sum secured by the mortgage. 

Semble. — It is otherwise if the mortgage be only recited in the proclamation 
of sale, and not expressly set out, as an existing incumbrance on the property 
sold, in the certificate of sale. 

Arrears of interest due on the mortgage are to be excluded from such calcula- 
tion, since s. 23 of the Indian Stamp Act — which enacts that “where interest iB 
expressly made payable by the terms of the instrument, [4713 such instrument 
shall not be chargeable with duty higher than that with which it would have 
been chargeable had no mention of interest been made therein** - applies as much 
in this case as if the document of transfer, on which the stamp duty was to be 
calculated, had been the document itself which stipulated for the payment of 
interest. 

[N.P., 10 0. 92 = 13 O.L R. 164; 7 M. 421 (F.B ) ; P., 15 B. 632 ; R., 6 0 0. 76 (78) ; 
1 S.L.R. 44 (46).] 

This case was referred for the opinion of the High Court by Hao 
Bahadur Mukundrai Manirai, First Class Subordinate Judge at Ahmeda- 
bad, under a. 49 of the General Stamp Act I of 1879. 

The facts of the case, as stated by the Subordinate Judge, are briefly 
these. The plaintiff, Nagindas, having attached a house, the property of 
his judgment-debtor (the defendant), one Kuber Hargovan informed the 


Civil Reference, No. 16 of 1880. 
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^Woh issued the attachment, that he 

B 287 of the Civil Procedure Code (Act X of 1877). At the Court sale 
the house was purchased by one Bhagia Gola Sakra for Rs 10 The 
ceihficate which the Court granted to the purchaser was written on a 

thaTrrf stated that the sale was made subject to 

ctv nf ff ° . Kuber for Rs. 49. The Subordinate Judge forwarded a 

S bv s 89 ® Sub-Registrar of Ahmedabad. as direct- 

Q, K V’ ■ i ^ III of 1877, amended by Act XII of 1879, s 107 The 

Eegistration were of opinion 
that the certificate was insufficientlv stamped. The Subordinate Tudoe 

tL'‘^ur;in?“emll! 

furthlr^m P“'^?‘’aser is not subjected by the sale itself to any 

5 th« m ^ ‘ transfer contingent on the payment, by him 

iy Td judgment-Lbto; 

^ tbe specification in the proclamation of the mortgage incum- 
brance, required to be inserted by s. 287 of the Civil Procedure Code is 

2lTd!ty on t1e?fi“‘ \ [^2]' dTrl^^^^^^ 

y a certificate of sale is the same as a conveyance fart 21) 

q“e8tion“''whether ^wrVhalf be^TuTldfied ^ purchase-mcney’ and it' is a 

a sum higher than that amount " demanding stamp duty on 

There was no appearance of parties in the High Court. 

JUDGMENT. 

wLrao5“c J Co«rt delivered by 

ianted M “^y ^ "Whether a certificate S sale 

Code te b under s. 287 of the Si Procedure 

£Hr X.*; X 

to whichIhTprSr y is liable ?-Te“ar^^“* 

warrant a renlv in ibf ^ i proclamation of sale would 

firanfced fn ^ u ^“79, the duty on a certificate of sale 

or llevLue Conr^ property sold by public auction by a Civil 

if the purohase-mon«! r consideration equal to the amount 

any property is tranafo -^a same Act enacts that “where 

ID part, of anv dshi person in consideration, wholly or 

due to him, or subject (1), either certaio lv or 

( I vie liortimore y. Commistioners of Inland Revenue, 2 H. & 0. 838. 

311 


1881 

June 14, 

Full 

Bench, 

5 B. 470 
(P.B.). 



1881 

June 14. 

Full 

Bench. 

5 B. 470 

(F.B.). 


5 Bom. 473 


INDIAN DECISIONS. NEW SERIES 


[Sol. 


contiDgenfcly, to the payment or transfer of any money or stock, whether 
being or constituting a charge or incumbrance upon the property or 
not, such debt, money, or stock is to be deemed the whole or part, 
as the case may be,, of the consideration in respect whereof the 
[473] transfer is chargeable with ad-valorem duty” (1). That is the 
present law with respect to the stamp duty on a private conveyance. It 
has been held here by a Bench of three Judges (Sargent, Acting G.J., 
Melvill and Pinhey, JJ.), on the 27th of January, 1880, in Civil Eeferenca 
27 of 1879. that, having regard to art. 16 of sch. I of Act I of 1879. 
there is not any difference in respect of stamp duty between a 
certificate of sale by public auction and a conveyance by way of 
private sale. We think that decision is correct, and we are prepared 
to follow it. Therefore, if the property be sold expressly subject to a debt 
due upon a mortgage of such property, that debt must be added to the 
further sum (if any) given as purchase-money, in order to ascertain the 
totalamount of consideration of the certificateof saleorprivate conveyance, 
as the case may be, upon which stamp duty is payable. In the present 
case the certificate of sale mencions that the sale was made subject to 
the mortgage of Kuber Hargovan for Es. 49.” The manner in which 
the certificate is worded leaves it doubtful whether the sum of Es. 49, 
mentioned in it, indicates the sum due on the mortgage at the time of the 
sale, or merely the original sum in respect of which the mortgage was 
granted. The sum of Es. 49 may be the whole or only part of the principal 
money originally secured by the mortgage, or the whole of such principal 
money and interest, or part of such principal money and interest. We 
have not any reason for supposing that there was any fraudulent intention 
in referring to the sum of Es. 49 in the mode in which it is mentioned in 
the certificate of sale. But it should be remembered that s. 27 of Act I 
of 1879, directs that *’ the consideration (if any) and all other facts and 
circumstances affecting the chargeability of any instrument with duty, or 
the amount of duty with which it is chargeable, shall be fully and truly 
set forth therein.” This direction is of especial importance where the' 
conveyance or certificate of sale is made subject to a mortgage or othef 
incumbrance. In such a case we think that, under s. 24 of the Act, 
when taken in combination with s. 23, the amount due on the mortgage 
or other incumbrance, for principal only, at the time of the sale, is charge- 
able with stamp duty, and that interest is not so chargeable. Section 23 
of Act I of 1879 (which is a re-enactment of s. 9 [ 474 ] of Act XVIII of 
1869) is as follows ; — " Where interest is expressly made payable by the 
terms of the instrument, such instrument shall not be chargeable with 
duty higher than that with which it would have been chargeable bad na 
mention of interest been made therein.” Hence it is certain that if, in the 
mortgage itself, interest were expressly made payable, stamp duty would 
not have been leviable on that mortgage in respect of such interest. The 
exemption from stamp duty in respect of interest does not, however, appear 
to us to be limited to the mortgage or other instrument by which the 
interest was originally made payable. Where property is transferred 
expressly subject to a mortgage or other incumbrance, we think that 
the transferee, or such other person as pays the stamp duty on 
the document of transfer, would be entitled to the benefit of s. 23, 
if, in such document of transfer, it were expressly mentioned that 
the transfer is made subject to interest already due, or thereafter 

(l) Vide Jn re QiWs Conveyance^ 8 Exoh. 376. 
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to accrue due on the mortgage or other incumbrance, subject to which 
the transfer IS expressly made. Section 24 of Act I of 1879 is new in 
India. We have not been able to discover any similar provision in pre- 
vious Indian enactments. It seems to have been copied from s. 73 of the 
English Stamp Act of 1870 (Statute 33 and 34 Vic., c. 97). The nroto- 
type of that seo^on is to be found id the following enactment under the title 

r m ■ 1 ''' ^ schedule (1) to the Statute 55, 

’■ . property shall be sold or 

conveyed in consideration, wholly or in part, of any sum of money charged 

theieoD by way oi mortgage, wadset, or otherwise, and then due and 

2 f conveyed subject to any 

mMev tn Sross or entire sum of 

V, UK purchaser, such sum of money or 

debt shall be deemed the purchase or consideration money, or part of 

the puichase or consideration money, as the case may be, in respect 

whereof the said ad Mform duty is to be paid.” In consequence of 

raysT ifl]’ passage now cited from the Statute 55, Geo. III., 

amended in 1853 by s. 10 (l) of the Statute 16 and 17 
VIC., c. 59. That section, after reciting the concluding portion of the pps- 

‘ a ;r,- tv "■*1 “ “■< 

such sum or debt only 

lo n^v tirj Psi^sonally liable or bound or undertakes or agrees 

s e^d ent to aU ‘be same ; and it 

Where anv k^ ®“^“ted that 

to anv m 7 other property shall be sold and conveyed subject 

of ro.fr.', r r *« ^<1 .. », ..So 

shall be deemed the purchase 
2s threfr purchase or consideration monev, 

mid^ shall be 

liable or shall^n't e purchaser shall not be or become personally 
act or f "“^®’'take or agree to pay the same, anvthine in any 

contrary notwithstanding.” It should be especially 
noted that, in the Statute 33 and 34 Vic., c. 97, there is not a^y prov^h 
Sion so advantageous to the subject as 3.23 of Act I of 1879 On the 

7fw clause of s. 71 of the Statute 33 and 34 Vic c 97 

enacted that Where the consideration or any part of the consideration 

for a conveyance or sale consists of any security, not being a marketable 

nee^o/th conveyance is to be charged with ad-valorem duty in res- 
pect of the amount due on the day of the date thereof for priSpal Ind 

mterest upon such security”(3). The Indian Legislature. w2ile i^lct 1 

Vic c 97 ria^nfto“ft I Tu ^3 and 34 

e ately discarded the second clause of that section just quoted^’ This leads 

by tharSslaturelo*'® ^3 of Act I of 1879 were intendel 

non-marketable securih'rs^^ transfers of property subject to 

ginallv stfnnlsf • conveyances or other instruments ori- 

ginally stipulating for the payment of interest. 


(2) acd 34 Vic., c. 99, Schedule, 

of Inlaod Eeveuue tlnJafn'? Solicitor to the Boa 

the ISI ed. Of h.e Te^rrth^^ - 1353 
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Section 24 of Act I of 1879, which, as already noticed, makes its 
appearance in the Indian Statute Book for the first time in [476] Act I 
of 1879, even though, as we think, properly controlled by s. 23 in so 
far as interest is concerned, imposes both upon private purchasers and 
upon the officers of Government a difficult task. When property is 
sold subject to a mortgage or other incumbrance, from whom is the 
amount due for principal to be ascertained? It may be replied : from 
the mortgagor and mortgagee, or other incumbrancer. But in India tbe 
mortgagor and mortgagee, even though they may concur as to the existence 
or validity of the mortgage (which they often do not), are seldom in ac- 
cord as to the amount due upon it. If the existence of the mortgage be 
not altogether concealed from a private purchaser by the mortgagor and 
vendor, as it frequently is, he generally would have great, if not insuper- 
able, difficulty in ascertaining the amount due upon it. In the case of 
Court sales, s. 287 of the Civil Procedure Code of 1877, confers certain 
powers on the Court for the purpose of preparing the proclamation of 
intended sale with a view to afford to intending purchasers such informa- 
tion with regard to the property as the Court may find itself able 
to procure. The mortgagor and mortgagee or other incumbrancer may 
not always be present in the locality and available for examination ; and, 
even if they be so, their evidence is not always to be trusted. Sometimes 
they are in direct conflict as to the facts ; at other times they are in 
collusion to charge the property with a fictitious mortgage in order to 
defeat the judgment-creditor. It would be hard on the purchaser that 
his conveyance or certificate of sale, if insufficiently stamped in conse- 
quence of misinformation or want of information as to the amount due 
on a mortgage or incumbrance subject to which the property issold to him, 
should be rendered ineffectual, or that he should be subject to a penalty 
in order to have the document properly stamped. If s. 24 be ultimately 
retained on the Statute Book, which we hope it may not, it is fair that 
some reference to it should be made under the article 'Conveyance' in 
the schedule to tlie Act. The majority of people look to the schedule 
for the stamp diitv. As it now stands, they would find no hint there 
that the amouuti due on a mortgage or incumbrance, subject to which 
the property is sold, is to be regarded as part of the consideration liable 
to duty. A similar precaution to that now suggested has been taken 
by the Imperial Legislature, which under the title 'Conveyance' [ 477 ] 
in Statute 33 and 34 Vic., o. 97, refers to its 73rd section amongst others, 
as explanatory of the mode in which the stamp duty on conveyances is to 
be calculated. 

It would, we think, be a wholly erroneous practice to charge stamp 
duty on the amounts of claims against the property mentioned only in 
the proclamation of sale; inasmuch as, by the circular orders of this 
Court, the proclamation of sale must contain an express intimation that ’the 
Court does not warrant the title of judgment-debtor or any other claimant 
specified in the proclamation to any lot set forth in it or any interest 
therein or charge or claim thereon.” See Circular Order Book, page 175, 
cl. ib) of the form of proclamation of sale, and page 180 G, rule 11, ol. (W 
of the Government Rules regulating sales by Collectors. The Civil 
Procedure Code of 1877, ss. 282 and 295, show that property may be 
attached and sold subject to a mortgage or lien. The case of FaguiT 
Baksh v. Chuiterdharee Chowdry (1) shows what the words, " subject to a 


(1) 14. W.R.O.R. 209. 
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mortgage” which occur in s. 271 of Act VIII of 1859 (the section in that 

^ 1877), have by the High Court of 

Calcutta been held to mean. It may thence be inferred that a judicial 

sale subject to a mortgage means a sale made expressly so subject-i, e., 

by the certificate of sale. The power of the Court, to sell expressly 

fest]™h“t i“«umbrance, is one which mani- 

Ih« exercised with the greatest caution, and in none except 

hptinfi, ‘ the present case, the sale to the auction-purchaser 

mortic^rnf expressly “ subjL to the 

that ani ^ny portion of that sum consisted of interest, or that less than 

we hold I ““tgage for principal at the time of the sale, 

be ‘ the stamp duty chargeable on the certificate of sale should 

be upon a consideration in the whole of Es. 59, viz., Es 49 the sum 

monfv ZlTt 10. amount of the purchase 

money payable by the purchaser. Bhagia Golla Sakra. 

5 B, 478 (F.B.). 

[478] APPELLATE OIVIL.-FULL BENCH 

Before Michael Boberts Westropp, Et., Chief Justice, Mr. Justice 

Melvtll, Mr. Justice Kemball and Mr. Justice Pinhey. 

Ebfbrencb from the Chief Commissioner of Central 
y , Provinces.) [4th July, 1881] 

Indemnity note, stamp duty on- Stamp Act, I of m9, sch. I. arts. 5 and 28 

Droduce the railway recpVnf ^ te is unable to 

iwmpany, its aeents Tnd^ they undertake to hold the railway 

cJaiiSs to the safreLs-l nnf and mdemnified in respect of all 

of the Indian StamTAo^ 28. sch. I 

S/annas only, with a stamp duty of 

fO., L.B.R, (1893—1900) 119.] 

opinion submitted, for the 

.top d«., „„ a. ipdaa.m., , in iL 

Tloiiw/ acknowledge to have received from the State 

tb. ’‘Si" ®r.r "*■ “ 

a« «< . the ,.i,ryi:sr„. ^ Serirts t 

O tne said goods . and I, the undersigned, signing below 

SZSa". ‘M" T’-\^ «,n,V 

the whole of fhn 00 1/1 r* k-rt undersigned surety, undertake 

poL ulLlttoato “»■'«“=• *»a <» p- 

Signature of consignee ; 

Witness : 

Signature of surety ; 

Witness :** 


• [ It is not found in I.L.R.— ED.l 
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The letter of reference from the Chief Commissioner stated that the 
form of indemnity notes used by the Great Indian [479] Peninsula rail- 
way was identical with the form of the above note, and that the instruc- 
tions issued by that Railway Company to their servants were to the effect 
that such indemnity notes were chargeable with an czg/ii-anna stamp, 
irrespective of the value of the goods to which they might relate. The 
letter of reference further observed : — 

The State Railway authorities point out that such instructions of 
the G. I. P. Railway Company are opposed to art. 28, sch. I of Act I of 
1879, and ask — (l) with what duty is an indemnity note chargeable, and 
(2) what description of stamp should be used ? 

The G.I.P. Railway Company do not state the grounds for their 
instructions that indemnity noties are chargeable only with an eight-anna 
stamp. Apparently, such a note is held to fall under art. 5 of sch, I of 
Act I of 1879 as being an agreement or memorandum of an agreement not 
otherwise provided for by that Act. ' 

The Chief Commissioner is not inclined to this view of the matter. 
The indemnity note is for all purposes an indemnity bond ; for, in consi- 
deration of a certain contingency — viz.y the delivery of goods — it holds the 
Railway Company harmless and indemnihed in respect of all claims. An 
indemnity bond is provided for by art. 28 of sch. I of Act I of 1879, and is 
chargeable with the same stamp duty as a security bond (art. 14). A secu- 
rity bond is again chargeable with the same ad valorem duty as an ordinary 
bond (No. 131; and the definition of bond contained in s. 3 of the Act,, 
ols. 4, (a\ and (6), seems to apply to such an engagement as that contracted ‘ 
by the indemnity note. 

The replies which the Chief Commissioner would, then, make to the 
enquiries of the State Railway authorities are — (l) an indemnity note is 
an indemnity bond, and falls under art. 28 of sch. I of Act I of 1879 ; (2) 
the description of stamp to be used is an impressed stamp. As, however, 
some of the officers consulted by this Administration have held different 
views to those set forth above, and as the G. I. P. Railway Company is 
following a practice different to that prescribed for the State Railway 
Company, the Chief Commissioner desires to set the matter at rest by 
obtaining a definite ruling of the learned Judges of the Bombay High 
Court of Judicature on the point.” 


JUDGMENT. 

[480] The following judgment of the Full Court was delivered by 
Westropp, C.J. — The Chief Commissioner of the Central Provinces 
has referred to this Court the question as to the proper stamp for an 
indemnity note, such as that annexed to his letter of reference. His 
opinion leans in favour of its being an indemnity bond, and, as such, 
ranging under art. 28 of sob. I of Act I of 1879, in which case it would 
be liable to the same ad-valorem duty as a security bond : (art. 14). The 
Act, however, by its glossarial s. (3), ol. 4, defines a bond as follows;— 
“ Bond ” means — 

(a) any instrument whereby a person obliges himself to pay 
money to another, on condition that the obligation shall be void if a 
specified act is performed, or is not performed, as the case may be ; 

“ (6) any instrument attested by a witness and not payable to 
order or bearer, whereby a person obliges himself to pay money to 
another ; and 
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fA whereby a person obliges himself 

to deliver gram or other agricultural produce to another.” 

anpL submitted for our opinion, there not being any 

Sn obligation to deliver 

gram or other agricultural produce as mentioned in sub-cl. (c) it is 

quite clear that the indemnity note does not fall within either of those 

definitions. It may, however, be suggested that it comes within 

8ub-e). (&). as It is attested by a witness ; is not pavable to order or to 

bearer , and the executants may, in virtue of the indemnity note, have to 

pay money to another. Each of these three last allegations is ’ correct ■ 

but the last of thetn falls short of the exigency of the definition, for the 

executants do not oblige themselves to pay money to another. What the 

executants, by the indemnity note, contract to do is, “to hold the State 

Railway, its agents, and servants, harmless and indemnified in respect of 

all claims to the said goods” delivered to the principal executant. This might 

e done in various ways beside by the payment of money. For instance 

fond! executant were not, in fact, entitled to the delivery of the 

14811 note and the real owner put forward a claim to 

1481J thetn, the executants, by immediately delivering the goods in perfect 

order to the real owner, would keep the State Railway harmless and 

indemnified m respect of tne claim so made to the goods. Again if in lieu 

of Che orjgmal goods the subject of the indemnity note, t£ Executant! 

deliver other goods of a similar or different character; which the Sowfe! 

ra!:t;t r ^be executant 7oZ 

have kept the State Railway harmless and indemnified in respect of fh! 
claim to the original goods. Many other modes might be su^st^d 

indemnifying the°State Sw;y“ oSfte by'paybg if ml!!nbe“due of 

’h *“demnity note contains no contract that the payment of 

state Rail4y\aTm7s?;nd”!Lmfmef‘“f ^sffff'oTfh; '"’'d'" S' 

subject of the indemnity note. That note apnea s to 7 ® 

agreement ranging under cl. (c), art. 5, sch. I of Act I 0 ^ 197 ^ IT 
therefore, chargeable with a stamp duty of ei^^ht; annas Tho V* i 

the%eCyrlTnc^ri!theS 
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[482] APPELLATE CIVIL. 

Before Sir Michael Roberts Westropp, Kt., Chief Justice, 

and Mr. Justice Birdwood. 

Civil. ; 

Pranjivan Dayaram and others (Original Defendants) , Appellants v, 

5 B, 482. BaI REVA, DAUGHTER OF RaJARAM NARBHERAM, MiNOR, BY HER 

Guardian her Husband Kashiram Fakir (Original Plaintiff), 

Respondent J' f22nd March, 1881.] 

Bhagdari lands in district of Bro(u:h— Special cixstom as to succession — Hindu and 
Mahomedans-^Males perferred to females. 

The plaintiff, as heir of her father (a deceased Hindu bhagdar) sued the sons of 
sisters of her father’s paternal unole for possession of certain bhagdari lands 
situate in a village in the Broach Collectorate. The defendants pleaded that they 
were entitled to the property under a special custom regulating the succession to 
bhagdari lands in the Collectorate of Broach under which custom, on the death 
of a bhagdari whether Hindu or Mahomedan; without male issue, his nearest male 
relations (after the death of his widow) whether sprung through male or female 
relatives of the deceased bhagdar succeed to his bhagdarilauds, to the exclusion 
of his daughter or sister. 

Held — that the custom alleged was suCfioiently proved, and that the defendants 
were entitled to retain possession of the bhagdari lands in question. 

Per Curiam. — The custom alleged being, if not universal, at least general in 
the Broach Collectorate, it should, in the ease of any particular village, at any rate 
on evidence being given of its continuance in other similar adjacent villages, if 
not in the particular village itself (though it would always be more satisfactory 
if this could be done), be held still to survive, unless and until the opposite party 
prove the adoption of some other custom, or of the ordinary rules of inheritance, 
in the particular village, or, failing such proof, the general prevalence of such rules 
or such opposing custom in other similar adjacent villages. 

Qucere — whether males sprung of male relatives of a deceased bhagdar havo 
priority over males sprung of female relatives of the same. 

Quoire —whether a daughter or sister of a deceased bhagdar is wholly exoluded, 
by the custom, from the line of inheritance, or would on failure of male relatious, 
succeed to the 6/m^dari lands. 

Bai Kheda v. Dasu Sale (1) referred to. 

Colonel Monier Williams* “Memoir of the Zillah of Baroche” referred to and 
commented on. 

[R., 12 Bom. L.R. 673 = 7 Ind. Cas. C59 (600).] 

This was an appeal from fche decision of Rav Bahadur Mangeshrav 
Balvanb, First Class Subordinate Judge of Surat, in original suit No. 893 
of 1875. 

[483] The plaintiff, Bai Reva, sued for possession of certain immove- 
able property with mesne profits, as the heir of her father, Rajaram, who 
died in 1865. The property chiefly consisted of mam, khata, and bhagdari 
land situate in a village in the Collectorate of Broach. The following are, 
shortly, the facts of the case : — 

One Raghunath, a Brahmin by caste, had two sons, Narbheram and 
Haribhai ; and two daughters, Bai Kesar and Bai Kapur. Narbheram died 
in 1863, leaving a son named Rajaram and his brother, Haribhai. Rajaram 
died in 1865, leaving a daughter (the plaintiff, Bai Reva) as well as his uncle, 
Haribhai, him surviving. Rajaram owned immoveable property, chiefly 
consisting of inam, khata, and bhagdari lands situate in the village of 

• Appeal No. 3 of 1881, 

(1) 5 B.H.C.R.A.C.J. 123, 


1881 

March 22. 

Appel- 
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Saen, in the district of Broach. On Eajaram’s death, his uncle, Haribhai 
obtained possession of his (Eajaram’s) bhagdari lands, and was 
recognized as bhagdar by the Eevenue authorities. The same 
authorities recognized the plaintiff’s right co her father’s other 
lands. On the death of Haribhai in 1869 , his widow, Bai Amba 
succMded to the bhagdari lands and sold them to Pranjivan 

iram (defendant No 4), son of Bai Kesar by Vallabh (defendant No 3) 

Bai Amba died in 1871. In 1872, defendants 1, 2 and 4 (Pranjivan 

Harishankar and Mancharam) mortgaged the bhagdari and other lands’ 

the property in dispute, to defendants 5, 6 and 7, who were in possessioii 

of them at the date of the institution of the suit. The plaintiff sued b 

forma pauperis and, being a minor, was represented by her husband 
Kashiram, as her guardian. uusuana, 

fKof regarding the bhagdari lands in dispute 

that they were entitled to them by virtue of their purchase, and under a 

special custom prevmling in the district of Broach. (The other allega- 
tions are immaterial.) Defendant No. 3 answered that he had no claim 
to the property in dispute. The plea of defendants 5, 6 and 7 was that 
they were mortgagees, and were willing to give up the mortgaged property 

on receiving their money. pxupoiuy 

s^ordinate Judge found, on the evidence, that Rajaram and 

fnm u’ Tu’"® ‘l^at the [484] cus- 

defendants was not proved. He, therefore 

hL as heir ^n^oveable property claimed by 

ber, as heir of her father, according to the general principles of the Hindu 

custom a^nTS°®‘ ^.re his remarks on the question of the 

fB.-c Williams’ Memoirs on the Zilla of Broach (put in in 

t IS suit) It IS stated that if a bhagdar die without male issue his nearest 
male relative succeeds in preference to daughters and sisterk But the 

extract which 18 recorded in this case, does not clearly show that the 

bhaod^rs recited equally applies to Mahomedan and Hindu 

Si -S 

wherein fche parties were Mahomedans ; and in that case nn fVi« ^ ^ ' 

S ZT such a customti^ 

o^tr.LZ Hi=™Xr. •“ ‘"‘’.“’v ‘ 

decision of our High Court relied on (5 Bom H C Een APT lOQl i 

refers to Mahomedan bhagdars, and not to Hindu^; 7nd hence I hold /ha? 

bo right StLr to ‘'^®®Pf ®®r: ^“<1 widow, Amba. therefore, had 

necessitv ??? <.°u ®°“®‘^®r whether she had or had not any legal 

(. ^ making the alienation to defendants 1 2 and 4 * and tha 

r gage-hen, created by these defendants in favour of defend’ants 5, 6 
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1881 and 7, consequently loses all its force, as one created by persons having 
March 22, no legal right over the mortgaged property/’ 

Defendants 1, 2 and 4 appealed to the High Court. 

[485] The appeal was argued on the question of the claim to the 
bhagdari lands only. 

K. T. Telang (with him Nagindas Tulsidas), for the appellants. 
Gokaldas Kahandas, for the resnondent. 


Appel- 

late 

Civil. 


5 B. 482. 


JUDGMENT. 


The following is the judgment of the Court delivered by 

Birdwood, J. — In this case the Subordinate Judge awarded to the 
plaintiff, Bai Reva, as daughter of Rajaram — the son of Narbheram, the 
son of Raghuuath — possession of certain immoveable property in the 
village of Sayen (Saen). in the Broach Collectorate. with mesne profits 
for the period during which she had been, as he held, wrongfully excluded 
from its possession by the defendants No. 1, Pranjivan, No. 2, Harishan- 
ker, and No. 4, Mancharam, who bad taken possession on the death of 
Amba in Samvat 1927 (a. D. 1871). Amba was the widow of Haribhai, 
the paternal uncle of the plaintiff’s father, Rajaram. The present suit 
was commenced in A. D. 1875. The property included certain hhag 
lands which alone form the matter in contest in this appeal. Defend- 
ants Nos, 1, 2, and 4, the appellants in this Court, said that they 
had acquired those lands by purchase from Amba, the widow of 
Haribhai. For the defendants Nos. 1 and 2 — as sons of Haribhai’s sister, 
Kapur (daughter of Raghunath) — and for the defendant No. 4 — as son of 
Haribhai’s sister, Keshar (also a daughter of Raghunath) — a preferable 
title to that of Reva was claimed in argument before this Court and the Court 
below. The defendants Nos. 5, 6, and 7 are the mortgagees of defendants 
Nos. 1, 2, and 4. Defendant No. 3 claimed no right to the property, and 
said that he had been unnecessarily made a party to the suit. On the death 
of Rajaram, his uncle, Haribhai, had obtained possession of the bhag of 
Rajaram, and was recognized by the Revenue authorities as bhagdat. 
But the same authorities recognized the title of Rajaram’s daughter to 
the lands of Rajaram which were not bhagdari. Amba, the widow of 
Haribhai, succeeded to the bhagdari land on the death of Haribhai in 
Samvat 1925. 

It does not appear to us to be necessary to decide whether or not 
Amba had power to sell the bhagdari land to the defendants 1,2, and 4. 
Assuming that, as a Hindu widow, she could not do so, except for special 
reasons not here existing, we must direct [486] our attention to a 
special custom alleged to exist in bhagdari villages in the Broach Golleobor- 
ate ; under which custom — which is said, and indeed appears to admit 
tlie succession of the widow of a hhagdar who dies without leaving issue 
male — the daughter or sister of such a bhagdar is excluded from the 
succession (on the death of the bhagdar* s widow, if he loaves a widow), 
by the nearest male relations. The plaintiff relied on the ordinary Hindu 
law of inheritance — her father Rajaram having been separate in estate 
from his uncle, Haribai. 

The Subordinate Judge found that the alleged custom for the exclu- 
sion of a daughter or sister was not proved in the case of bhagdars who 
are Hindus, though he had found it proved in another suit in which the 
parties were Mahomedans. The appeal has been argued only with refer- 
ence to this custom, which on our appreciation of the evidence we find to 
be sufficiently established as against the plaintiff. 
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^ Subordinate Judge refers in his judgment to an extract from 

Colonel Monier Williams' Memoir of the Zilla of Baroehe.” filed as an 
exhibit in this suit in which the custom is thus described : “Daughters 
do not inherit the lands. If the bhaqdar dies without a son, the nephews 
or nearest male relations take the lands after the death of the widow.” 
The Subordinate Judge did not consider the authority of this passage as 
conclusive in the present case, because it was not clear to him that it 
had any application to Hindu bhagdars. He also held that the decision 
of the High Court in Bat Kheda v. Dasu Sale (l), where male first cousins 
of the deceased bhagdar were preferred to his sister, was inapplicable, as 
that was a case of Mahomedan bhagdars. The report of the arguments in 
that case s^ws that the case described by Colonel Monier Williams was 
that of a Hindu Wiag ” ; and on referring to the memoir itself, page 32. we 
find that the bhagdar, Bhowandass Bliooda— regarding whose bhag in the 

village of Turalsa in the Broach District, certain particulars are given 

was a Hindu of the caste of Lewa Kunbis. and not a Mahomedan Of 

course, any information obtained by Colonel Monier Williams regarding 

the village of Turalsa would not necessarily be conclusive as to the 
rights of the parties in the present case. But [487] his work has alwavs 
been regarded as of high authority, and he says that the particulars given 
by him _ will assist in forming a more distinct idea of the {bhagdar) 
system in g9°eral.” He evidently deemed the village of Turalsa to be a 
fair sample of the bhagdari villages of the Broach Zilla in general and 
would seem to have regarded the custom as to succession (described by 

hirn) as usually adopted in all bhagdari vilhges in that zilla. And the 
custom has been recognized, not only in the reported case already referred 
to, but in several decisions also of the District Court of Surat 

Of these one was Bai Dala and another v. Laldas Ishver and 
(mother (2)— a case between Hindus, decided in 1876. which arose in 
liimo], m the Jambusar Taluka of the Zilla of Broach. The propositus 
there— Haribhai— was succeeded in his bhagdari and other lands by his 
widow, Tezbai : and. on her death, a contest as to the right to a certificate 
of heirship having arisen between her daughters by Haribhai, Dela, and 
Dadbai, on the one side, and Haribhai’s male first cousins (father’s brother’s 
^ns) Laldas Ishvar and Jeysing Ishvar. on the other, the Assistant Judge 
Mr. Aston recommended the grant of a certificate of heirship to Haribhai’s 
daughters limited to such of Harihhai’s lands as were not bhagdari. The 

^^so granted a 

certificate of heirship in respect of the bhagdari lands to Haribhai’s male 
first cousins. & maio 

T 7 Banchod Lakshmidas and others v. Kalidas 

Lakshmtdas ar^ others (3) was tried in appeal from the Munsif of Jam- 

busar by the Assistant Judge at Broach. Mr. Philpotts, Besides other 
matters in dispute it appeared that certain bhagdari property situate 

^elf Jambusar Taluka of the Zilla of Broach, Ld been 

sixS ^ i^rought by male cousins of the 

fromSirf^^h®"®®/^ recover that bhagdari land 

th at land._ The Munsif had made a decre e for the defendant, Kalidas 

lil A.O. J. 123. 

A under Regulation VIII of 1827 

(d) Appeal No. 12 of 1866. 
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1881 [488] Laksbmidas ; but Mr. Phillpotts. after a detailed discussion of the 

March 22. evidence and of the authorities, reversed that decree, and held that the 

^laintitls (the male cousins of Bai Ruliat’s husband) were, according to 
Appel- custom of the Zilla of Broach, to be preferred to a daughter or daugb- 
LATE tor’s son, and that Bai Ruliat — being a Hindu widow — had nob any 
Civil, power to devise her deceased husband’s property. He referred to a 

decision of Mr. Hebbert at Broach in J858 (No. 221 of 1858J preferring 

S B. 482. the male relatives of the deceased propositus; and to Special Appeal 1636 

of 1863 as supporting his view ; and to the Mabomedan case reported 
3.S Bai Eheda V. Dasu Sale ll), where male first cousins of the deceased 
hhagdar were by the High Court (2), preferred to his sister, in affirmance 
of the decree of the Assistant Judge. Kalidas Laksbmidas made a special 
appeal (No. 168 of 1869) to the High Court against Mr. Phillpotts’ deci- 
sion, but that Court (3) on the 22od July, 1869, affirmed the decree of 
Mr. Phillpotts. Both in that case and in Dai Kheda v. Dasu Sale 
Mr. Justice Warden was one of the presiding Judges in the High Court when 
those cases were decided there on appeal. He had the advantage of having 
been a District Judge in Gujarat for many years, and must have been 
well acquianted with the customs of Broach in bhagdari tenure. So recent- 
ly as the 11th September, 1879. the Assistant Judge in Appeal No. 110 
of 1877, Bai Fula and another v. Umal Amiji Sale, affirmed a decree of 
the Subordinate Judge of Broach, declaring a deed of gift of bhagdari 
land, by the widow of a deceased Mahomedan bhagdar to his daughter’s 
son, to be void (from such time, we presume, as the widow might die) as 
against the brother of the deceased hhagdar, which decision does nob 
seem to have been appealed against to the High Court. 

Such decisions tend strongly to show what the Civil Courts have 
understood to be the law in the District of Broach, where the lands in 
dispute in the present case are situated. In one case, however, which 
came before the High Court in appeal (Special Appeal No. 334 of 1872J (4), 
the custom was alleged, bub sufficient evidence to prove it does not 
seem to have been adduced. 

[489] In the case of Bai Kheda v. Dasu Sale (l) reference is also 
made to another case in which the evidence given was insufficient to sup- 
port the custom. It seems advisable, therefore, that in every case in which 
the custom is relied on, the parties should be prepared with evidence 
regarding it, for it is possible that it may not have been adopted in all 
the bhagdari villages in the district of Broach. Whether or not it is uni- 
versal there, we do not decide ; but the impression left on our minds by 
the evidence in this case and by the authorities is that the custom is at 
least generally prevalent in that district. In the present case, evidence has 
been adduced both in support of and in disproof of it, in dealing with which 
we cannot disregard either the result of Colonel Monier Williams’ enquiries, 
conducted apparently about sixty years ago, or the distinct recognition of 
the custom in several judicial decisions in recent years (although in two 
cases the custom was held not to be proved), or the special recognition 
of such a custom by the revenue authorities in 1867 in respect of the 
lands in dispute in the present case, for (as already mentioned) it 
appears that, on the death of Rajaram, a kabulayat was taken for the 
bhag land from his uncle Ilaribhai, while for the other land a kabulayat 


( 1 ) 5 B.H.C.R. A.C. J. 123. (2) Tucker and Warden, JJ. 

(3) Warden and Lloyd, JJ. 

(4) rrinted Judgments of 1873, June lOtb, No. 63. 
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was taken on behalf of plaintiff, who was, as she still is, a minor. Of 
course, the order of the revenue authorities, sanctioning this proceeding, 
does not bind the plaintiff ; but it shows what their opinion as to tha 
ordinary course of descent of bhaqdari lands in the villa’ge of Sayen and 
district of Broach was at the time. The Subordinate Judge has distin- 
guished ^between Hindu and Mahomedan bhagdciTSt but there is apparent- 
ly nothing in evidence sufficient to warrant the acceptance of any 
such distinction. And it is to be noted that in the case reported in 5 
Bombay High Court Reports, 123, A. 0. J., the custom was upheld among 
Mahomedans partly on the authority of Colonel Monier Williams’ 
Memoir on the Zilla of Baroche,” which refers specially to a case of 
Lewa Kunbi bhagdars. It has been argued before us that, in the present 
case (m which the parties are Brahmins) the defendants rely on instances 
of the exclusion of daughters which have occurred among Koli bhagdars, 
and that these instances are of no weight, because it has been sworn by 
t490j one witness that among Kolis the daughter never succeeds to 
any property. But no such distinction between Kolis and Hindus of 
other castes seems to have been known to Colonel Monier Williams. And 
ae bhagdars described by him were not Kolis, but, as already stated, 
Kunbis. Having regard, therefore, to the foregoing considerations, we 
^ould bs inclined to recognize the custom in anv bhagdari vilia^^e in the 
Broa,ch Collectorate whenever the party relying on it was able to give 

specific instances of Its continuance in other similar adjacent villages if 

not in the particular village itself, though it would always be more satis- 
factory if be could do this, and whenever the opposite party could not 
or did not prove the adoption of some other custom or of the ordinary 
rules of inheritance in the particular village, or, failing such proof, 
the general prevalence of such rules or such opposing custom in other 
similar adjacent villages. Now, in the present case, the defendants 
have s^wn that the alleged custom, which was a custom sixty years ago 
in the Broach District, still survives in manv bhagdari villages. This 
evidence is met, but, as we think, inadequately met, by proof of certain 
instances m which the daughter has excluded tha male relations. Several 
of the cases relied on by the plaintiff were eases of gifts to the daughter 
during the lifetime of the father, or of devise by will — which gift or devise 
If he were separated and without male issue, he might make— and such 
cases would rather tend to show that there may have been a custom 
excluding the daughter, the operation of which it was sought by the 
gift or wih to exclude.^ In several of the cases given in evidence for 
the plaintiff, a daughter s son, or sister’s son, and not the daughter or sister 
herself succeeded the bhagdar or his widow. This, no doubt, leads to 
the inference tnat the male relatives, who would be preferred to the 
daughter or sister, need not necessarily claim through male relatives of 
the deceased 6fei!7dar, but may be male relatives sprung from bis female 
relatives,_ and, by preference of sex, excluding tbe females through whom 
they claim-males being deemed more suitable sharers in the manage- 
men of and responsibfiity for the bhag than females. The only instance 
«on °i^" than that of Haribhai Raghunath) given in connec- 

hk ^ ° of Harjivan, a bhagdar) 

Sof itsS'’®^ ®'“®®'=''® s’lit was instituted, or about the 

1 “..sh£ " °° ^ 
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1881 The learned pleader for the respondent, when asked by this Courii 

March 22. whether he could refer us to any instances of the preference of a daugh- 

ter or sister to male relatives of a deceased bhagdar, which were inda* 

Appel- pendent of devise or deed of gift, specially mentioned four cases (o us:. 
LATE (1) that of Bai Ganga ; (2) that of Kurnaram ; (3) that of Dulabh, and 
Civil. Anandram. The witness that mentions Bai Ganga’s case is 

unable to say whether the bkag was entered in the Government books af 

S B. 482. the desire of her father in Bai Ganga’s name during her father’s lifetime 

or not. If it were so entered under such circumstances, she would have 
come in by gift and not by inheritance. The same witness does not 
know “ the practice prevalent in bhagdari villages,” but says that, accord- 
ing to the custom of bis caste (he is a Sajodra Brahmin) “if the daughter 
of a deceased bhagdar lays no claim to his property the cousins inherit." 
Pp did not know of any contest between a daughter and a male cousin* 
The case of succession given by hino (that of Bai Ganga) occurred in 
Cholad. Another witness mentions an instance of the exclusion from 
succession to a bhag of the daughter of a Sajodra Brahmin, which occurred 
at Asbta, in the taluka of Anklesvar in the Broach District, and of the 
preference of a male first cousin of her father. Another witness speaks of 
that case as one in which a deed of gift by the father, in favour of the 
daughter, was set aside. Kurnaram’s case occurred in Kalam. Bai Manek 
succeeded to the bhag of her father, Kurnaram, whose cousins of the fourth 
or fifth degree were living when be died. During Manek’s lifetime the 
land was transferred to the name of her husband, who bequeathed it to his 
daughters. Manek apparently survived her husband, and on her death 
the property was taken by her daughters’ sons. The witness who speaks 
to that case says : “ I know of no instance in which a bhagdar died with- 
out making a will, and in which in that case a daughter or niece 
inherited a bhag in exclusion of cousins. ■■ [492] I Q Dulabh’s case 

the 6 /iaf 7 was, on Dulabh’s death, entered in the Government books in 
the name of his daughter Jumna. In his cross-examination the witness 
who speaks to that case says ; “ Jumna being a minor, the bhag was 
somehow entered in her name by the viehta ; but the fact being made 
kpown to me, I applied, and for the last two years my name bas been 
entered, and the whole bhag is in my possession.” So he has ousted his 
niece, the daughter of the deceased bhagdar, Dulabh. The fourth case, 
viz., the succession of Jumna, the daughter of Anandram Hurdev, to his 
bhag in preference to his uncle, relied on by respondent, occurred in 
Ko'thia, and seems to have been, in its inception, distinctly opposed to 
the alleged custom ; but another witness who. in his cross-examination, 
also mentioned it admitted that the uncle bas since obtained the bhag 
from her. It cannot be said that the evidence, as a whole adduced by 
the plaintiff has successfully encountered the evidence given, and 
precedents quoted, for the defence. On the contrary, a part of it, 
vz. 3 .,such as shows the succession of daughters’ sons or sisters’ sons 
when their mothers were living or succession of daughters or sisters 
by virtue of deeds of gift or wills, is more consonant with the custom of 
exclusion of such females in favour of male relatives, than of the preva- 
lence of the ordinary Hindu law. We think that the result of the whole 
body of evidence and precedents, adduced in this case, favours the 
exclusion of daughters where male relatives of the deceased bhagdar are 
forthcoming. We use the term male relatives “ in the larger sense, — i.c., 
as including, not only male relatives claiming through males, but also 
male relatives claiming through females, which latter description of male 
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relatives, comprises the defendants Nos. 1, 2 and 4. It is unnecessary for us 
to enter into any discussion of the rival pretensions of male relatives of 
the two above-named species, as in this case there seem to be only male 
relatives claiming through females. We are not to be understood as hold- 
ing that a daughter or sister is wholly excluded by the custom from the 
line of inheritance, — i.e., that, if there were not any male relatives of the 
deceased bhcigdcir, his bhag would escheat to the Crown rather than 
descend upon his daughter or sister. We think that the plaintiff, Bai 
Beva, under tha^ circumstances existing in this case, [493] has failed 
to establish her right to the bhagdari land in dispute, or to any mesne 
profits in respect of such land. We vary the Subordinate Judge’s decree 
by rejecting so much of the claim as has reference to the bhagdari land 
and its profits, and by reducing the costs awarded by the said decree in 
proportion to so much of the plaintiff’s claim as relates to the bhagdari 
lands (as to which she has failed in this Court) and also as relates to the 
moveable property (as to which she has failed in the Jourt below),— i.e., 
she can only have her costs of the suit in proportion to so much of her 
claim as relates to the lands and the profits thereof. Tne appellants 
are to recover their costs of this appeal from the respondent. 


d B. 493. 


APPELLATE CIVIL. 

Bejore^Sir Charles Sargent, Kt., Acting Chief Justice, 

and Mr. Justice M. Melvill 


Dugappa Sheti, grandson op Krishnapa Sheti {Original 
Defendant), Appellant v. Venkatramnaya, son and heir op 
deceased Mahableshvaraya bin Nadkarni Venkateshaya 

AND OTHERS (Original Plaintiffs), Pespondents 

[19th January, 1880.] 

^ndividedEindu family— Ancestral estate^ Attachvient and sale of tlie interest of one 
of several co-parceners— Possession. ^ imeresi oj one 

Plott'uanf ^ k it by the sale of certain 

Chair B alleged belonged to him- A himself becoming the pur- 

A entered into possession of the plots of land under his pur- 

laaVfrimfaLlor by C to recover possessioa of the said olots of 

1 payment over of a sum of Rs 800 

resMol7f‘B’^ possession in 

Se nroL anrthe“sJ^® r further ; and that he held the 

th^said the said sum of Rs. 800 as trustee for the other members of 

” rioit ““divided family to the extent of their shares in the family property. 

Gi,maUappa v. 

IF., 26 B. Ul = 3 Bom. L.R. 698 ; R., 10 B. 363 (366) ; 8 Bom LB 99 ■ 1 S T T? 133 ■ 
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This was a second appeal from tbe decision of A, L. Spens, Judge of 
fche District Court of Kanara, in appeal No. 108 of 1877. amending the 
decree of the Subordinate Judge of Honavar in original suit No. 787 of 1876. 

The plaintiff Mahablesbvaraya sued (1) Dugappa and (2) Subrav 
(plaintiff's son) for possession of four plots of land, of which he (plaint- 
iff) alleged the first defendant was in possession — he having purchased 
them in execution of a money decree obtained by him (the first defendant) 
against Subrav (tbe second defendant). The plaintiff also claimed one 
year s produce. The plaint alleged that the property in dispute belonged 
to the plaintiff, who, however, bad allowed it to stand in the name of hia 
son, Subrav, the second defendant, who bad managed the property on 
behalf of his father, tbe plaintiff; that the second defendant had deceived 
bis father and, unknown to him. had allowed the property in question to 
be taken by tbe first defendant in execution of a decree obtained against 
himself, the second defendant. 


The plaintiff valued the suit at Ks. 1.496-3-3. Plots 1 and 2, plaintiff 
stated, had been held by him merely as mortgagee — having been mort- 
gaged to him by one Krishna Puranik : the remaining two plots he had 
held on a viulgani tenuro. 

Dugappa. fche first defendant, answered, mtcr alia, that the plots 
belonged to, and were in the possession of Subrav, tbe second defendant, 
when he (Dugappa) purchased them in execution of a decree which he 
obtained against Subrav ; that he (Dugappa) had received 53 muras of rice 
on account of a year’s produce of the land : that plots 1 and 2 had been 
redeemed by Krishna Puranik under a decree in a redemption suit brought 
by him against the first and second defendants. Subrav. the second defend- 
ant, did not appear, Krishna Puranik was then, on plaintiff's application* 
made a party to the suit as a third defendant ; and Krishna pleaded, inter 
alia, that he had redeemed plots 1 and 2 on payment of Rs. 800 to Dugap- 
pa, and that neither bo nor the property redeemed by him, was liable for 
the plaintiff's claim. 

Tbe Subordinate Judge found that the plaintiff had failed to 
[4953 prove that his son, the second defendant, liad been merely hi4 
agent in respect of the property in question, and he, therefore, dismissed 
the plaintiff’s suit. 

In appeal the District Judge found that the plaintiff’ and his son, the 
second defendant, were members of a joint Hindu family, and, as such, had 
had a joint interest in the property in question. He amended the decree 
of the first Court by directing the first defendant to deliver up plots 3 
and 4 to fche plaintiff, and pay him the Rs. 800 which he, the first 
defendant, had received from the third defendant, Krishna; also that 
plaintiff should receive from fche first defendant the value of 53 muras of 
rice (IGth June 1879). 

On the 22nd September, 1879, Dugappa. the first defendant, appealed 
to the High Court. 

Panduramj Balihhadra, for fche appellant. — The District Judge has 
found that the plaintiff and the second defendant, who are father and 
son, are undivided in interest. The appellant therefore has acquired a 
right in the property equal to fche share of the second defendant — his 
judgment-debtor, and is entitled, in respect thereof, to joint possession 
with the plaintiff of the property in question under the rulings of this 
Court. The lower Courts ought to have allowed tbe appellant's claim, at 
least to this extent, and not to have rejected it altogether. 
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Skamrav Vithal appeared for the respondents. 

The following is the judgment of the Court : — 

JUDGMENT. 

Sargent, A.G.J. — As the Judge has found that the plaintiff and 
second defendant are members of a joint family, the first defendant is 
entitled to stand in the place of the second defendant. This Court, there- 
fore, reverses the decree of the Court below ; and following the decisions in 
Babaji Lakshman and another v. Vasudev Vinayak (1) and Kallapa bin 
Girmallapa v. Venkatesh Vinayak (2), directs that plaintiff be put into 
joint possession with the first defendant of plots 3 and 4, and declares that 
the first defendant is a trustee of the 800 rupees and the value of the 53 
muras of rice mentioned in the decree of the Court below so far as the 
members of the joint family, other than the second defendant, are inter- 
ested in the same. Parties to bear their own costs throughout. 


5 B. 496, 

[496] APPELLATE CIVIL. 

Before Sir Michael Roberts Westropp, Kt., Chief Justice, 

and Mr, Justice F. D. Melvill, 


Krishnaji Lakshman Rajvade (Original Plaintiff)^ Appellant v. 

SiTARAM MuKARRAV JaKHI AND OTHERS [Original 

Defendants), Respondents,"^ [12th July, 1880.1 

Undivided Hindu family ^ Ancestral estate — Mortgage by one co-parcener of a portion of 
the undivided estate -Mortgagee affected by acts of mortgagor — Partition — Possession 
— Rea judicata— Atnendmeiii of plaint. 

A mortgagor’s acts prior to the date ot the mortgage bind the mortgagee ; but 
his subsequeut acts do not bind the latcer, unless they are done by the mortga- 
gor as agent for the mortgagee. 

A. one of three members of an undivided Hindu family, mortgaged his share 
in the immoveable family property to B. The mortgage recited that the money 
was raised in order to enable A to sue his co parceners for partition of the family 
property and possession of his share therein. A subsequently did bring a suit 
with that object against his co-parceners, but allowed it to be dismissed against 
him for default* B now brought a suit against A and his co-parceners for posses* 
sion of A’s share in such family property. 

Held that as it was not made out that A, in bringing his suit, had acted as 

the agent of B and at B’s request, B’s suit was not barrel by the dismissal of 
A’s suit. 

Held, also, that 3 s suit being a suit for possession, was wrongly framed and 
was not maintainable, there never having been any partition of the joint family 
property. Leave, however, was given to 3, on certain terms, to amend his 
plaint, so as to make his suit a suit for partition. 

[F., 5 B. 499 ; R., 21 B. 570 ; 5 Bom. L.R. 314 (317).] 

This was a second appeal from the decision of 0. B. Izon, District 
Judge of Katnagiri, in appeal No. 291 of 1878, affirming the decree of the 
becond Glass Subordinate Judge of Sangameshvar. 

brought this suit against (1) Sitaram Murar, 
' ^ Ghimnaji Ravji, and (3.) IMahadji Eavji for possession of a one-anna 
share in a certain village mortgaged to him by the first defendant (Sitaram) 
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1880 on the 18th May. 1872, for Es. 200. He also claimed Es. 54 for interest 
Ju^ri. and Es. 50 on account of mesne profits. The mortgage recited that the 
App„.,. moitgagor (the first defendant Sitaram) borrowed the money for the 

purpose of bringing a partition suit against his brother, Eavji. father of the 
LATE second and third defendants. SiUram did. in fact, file a suit on the 4th 

Civil. 'J against Eavji for a partition and possession of his 

*1 R S.QR (Sifcaram s) one-ann:i share ; bufcwhen the suit came on for hearing Sitaram 

• »»»• allowed judgment to go against him by default. In 1874 the plaintiff 
biought a suit against the present second and third defendants for mesne 
profits in respect of the one-anna share mortgaged to him by Sitaram. 
That suit was dismissed on the 20fch March, 1376, on the ground that 
Sitaram, the mortgagor, was not in possession of bis share, and that it 

would be necessary for the plaintiS first to sue for possession of the 

mortgaged property. He, therefore, instituted the present suit for 
possession of his mortgagor’s share in the property in question. 

The first and second defendants did not appear. The third defendant 
answered, that Sitaram, the mortgagor, was notin separate 

possession of his share, and that the action was barred by the two former 
suits mentioned above. Both the lower Courts dismissed the plaintiff's 
suit, holding it was barred by the previous suit brought by Sitaram 
against his brother, Eavji, for partition and possession. The plaintiff 
thereupon filed a second appeal in the High Court. 

1. V. Athcilye^ for the appellant. — The lower Courls were wi*oug in 
holding that the present suit was barred by the previous suit. That suit 
was brought by the mortgagor (the first defendant, Sitaram), subsequent- 
ly to the date of the mortgage. If Sitaram had prosecuted that suit and 
obtained a decree of partition, the plaintiff, no doubt, as mortgagee would 
have been benefited by it. But the mortgagor allowed the suit to be 
dismissed for default, evidently in collusion with the second and third 
defendants. Plis act did not fcvind the mortgagee, as it was subsequent 
^ the mortgage, and he was not acting as the agent of the mortgagee. 
The mere recital in the mortgage that the loan was raised in order to 
bring a partition suit against his brother is no proof that that was to be 
done on behalf of the mortgagor, and there is no other evidence to show 
that such was the case. If this suit is wrong in form, and the Court 
thinks it should have been a suit for partition, I will ask the Court to 
allow the plaint to be amended accordingly. 

ShcLTfiTav Vithcily for the third defendant. — The plaintiff should not be 
allowed to change the form of his action afcer having [498] dragged 
my clients through three Courts. The case in its present form is not 
sustainable, and should he dismissed, 

JUDGMENT. 

The following is the judgment of the Court delivered by 

Westropp, C.J. — It appears to us that the decree in Sitaram’s suit 
for partition is not a bar to the plaintiff’s present suit. The acts of 
Sitaram antecedent to the mortgage by him to the plaintiff would bind 
the latter, but the acts of Sitaram subsequently to the mortgage do not 
bind the plaintiff, unless they were done by Sitaram as agent for the 
plaintiff. The mortgage contains a recital that Sitaram borrowed the 
mortgage money for the purpose of enabling him to maintain a suit against 
certain of his co-parceners, but that recital does nob establish that Sitaram 
was to bring such an action on behalf of his mortgagee (the present plaint- 
iff) ; although, if the suit brought were for partition and were persisted up 
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to tlje decree, ic might to a certain extent redound to the benefit of the 
mortgagee. To the extent of the equity of redemption in Sitaram’s share 
^ch suit would be solely for the benefit of the mortgagor, Sitaram. 
The circumstance, that Sitaram permitted, in that suit, a decree to 

go against him by default, tends strongly to show that he was not acting 

as the agent of the plaintiff, and may vary probably have been acting in 
collusion with his co-parceners in abandoning the suit. Excent the in- 
suthcient recital in the mortgage, no evidence has been pointed out to us 
of agency on the part of Sitaram for the plaintiff, and there is not any 
finding, in either of the Courts below, that there was any such agency 

We cannot agree with the Courts below in bolding the decree in Sitaram’s 
suit to be any bar to the present suit. 

. District Judge in holding that the decree in the 

plaintiffs suit for mesne profits is not any har to the present suit for 
possession. 


But we are of opinion that this suit has not been framed correctly in 
asking for possession. It has been admitted in the plaint that the defend- 
ants Sitaram, Ohimnaji and Mahadaji are undivided in estate It 
w^ould, under such circumstances, be impossible for the Court to put 
the plaintiff, as purchaser of Sitaram’s undivided share, into pos- 
session of it. The proper course to pursue in such a case is for the 
purchaser to sue [499] for a partition: Pandurang v. Bhaskar il) ■ 
Udaram Sitamm v. Banu Panduji (2). The cases of Mahabalaya v. 
Ttmtaya (3), Babajt v. Vasudcv.ii) and Eallapa v. Venkatesh (5), in which 
declarations of tenancy in common were made by the Court, were all 
instances in which the purchaser from a co-parcener had already obtained 
possession of the undivided property, or of a part of it, and are, therefore 

inapplicable here, where the purchaser (the plaintiff) has never had anv 
real possession. 

There being no denial of the bona fides of the mortgage by Sitaram so 
lar as the plaintiff is concerned, and it appearing to us that the plaintiff 
was erroneously advised as to the forms in which he has brought both 
his former and his present suit, we will allow him to amend by altering it 
to a suit for partition, and by adding parties if he be so advised and for 
this pupose we reverse the decrees of the Courts below. The said 
permission to amend is granted only upon the terms of the plaintiff 
paying to the defendants their costs of this suit and of both appeals there- 
in up to Presenji time. Such amendment and payment of costs must 
be made within three calendar months after the making of the present 
decree has been notified by the District Court of Eatnagiri to the p'laintiff 
or his pleader in that Court. In the event of the payment of costs afore- 
said and of the said amendment not being made within the said period, 

costs throughout to be paid by the 

plamtiff to the defendants. 
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Appel- Before Sir Michael Roberts Westropp^ Kt., Chief Justice, and Mr. Justice 
late Nanabhai Haridas. 

Civil. _ 

Balaji Anant Rajadiksha {Applicant) v. Ganesh Janardan 

5 B. 800, Kamati.* [26bh January. 1881.] 

Undivided Hindu family^ Ancestral estate^ Attachment and sale of the interest of <m 

of several co-parceners — Partition — Posseisio'i. 

A judgmeot-creditor attached in execution c-nd caused to be sold the jadgment- 
debtor’s alleged onc-tweUth share as a member of an undivided Hindu £500J 
family, in seven parcels of land of which the applicant was in possession aa 
manager. At the sale Y became the purchaser ; and subsequently, and without 
having himself entered into possession, Y assigned his interest in the purchase 
to G. G claimed to be put into possession, and obtained a Court’s order, direct- 
ing that possession should be given to him. The applicant, however, obstructed 
the execution of the said order, and applied to the High Court to declare G not 
entitled to the possession he sought. No division of the property in question, by 
metes or bounds or otherwise, between the members of the undivided family 
had ever been made, nor bad the judgment-debtor ever had separate occupancy 
of any definite share of the same. 

Held — that G’s proper remedy was by a suit for partition, and that he could 
not claim to be put into joint possession, with the applicant and the other 
members of the undivided Hindu family, of the family property. 

Krishnaji v. Sitaravi (1) and Duyappa v Venkitramnaya (2) commented on 
and explained. 

Indrasa v, Sndu (3) dissented from. 

[R.. 26 B. 141 = 3 Bom. L.R 593.] 

This was an application, under the extraordinary jurisdiction of tho 
High Court against the order of Rao Sahah P. B. Toshi, Second Class 
Subordinate J udge of Vengurla in the district of Ratnagiri, in miscellaneous 
application No. 58 of 1879. 

The facts of the case are briefly set out in the head-note above, and 
appear at length in the judgment. 

On the 8bh April, 1880, Ghanashavi Nilkaiit &pp\\ed for a rule nisi. — 
As a matter of fact, this property is not ancestral, but the self-acquired 
property of the applicant ; but, even assuming it to be ancestral, no divi- 
sion has taken place between the judgment-debtor and the other co-parce- 
ners, and till the judgment-debtor’s separate share has in some way been 
ascertained and determined, tho purchaser cannot claim to be put into 
possession. He must bring a suit for partition : Pandurang Anandrao 
V. Bhaskar Sadashiv (4) : Udaram Sitara7n v. Banti Panduji (5) ; Krish* 
7iaji v. Sitara7Ji (1) ; and Deendijal Lai v, Jugdeep Naram Singh (6). 

The High Court (Pinhey and F. D. Melvill, JJ.) granted the rule 

7iisi as prayed for. 

On tho 17th January, 1881, Ma7iekshah Jehangirshah showed causq. — 
A member of an undivided Hindu family may mortgage or sell his 
share in the joint estate, and it may be attached and sold in execution of 
a decree against him : Vasudev Bhat v. {,5Q\i Vejikatesh Sa7ibhav il) ; 
Fakirapa v. Ohc7iapa (8). The High Court has refused to disturb such a 
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purchaser in his possession of a portion of the joint-property, and held 
him entitled to continue in it as a tenant in common with the other co- 
parceners : Mahabalaya v. Timaya (1); Babaji v. Vasudev (2) ; KallapaY. 
YeyikdteshiS) • His right to possession has been thus fully recognized, and 
he can, therefore, be put into possession in a case like the present, with- 
out the trouble of a partition suit. 

JUDGMENT. 

The following is the judgment of the Court delivered by 

Wbstropp, CJ. — Krishnaji Kamchandra obtained against Ram- 
chandra Balaji (one of the sons of the applicant Balaji Anant) a money 
decree, and upon it an attachment against the alleged one-twelfth share 
of Ramchandra Balaji in seven parcels of land then in possession of the 
applicant, and caused the same to be sold by the Court of the Subordinate 
Judge of Vengurla which had made the decree. Yeshvant Narayan 
Adarkar became the purchaser for Rs. 18-5-3 on the 8th February 1877. 
Neither the order for confirmation of that sale, nor the certificate of sale, 
is in evidence. However, for the purpose of the present judgment 
(and for that purpose only), we assume that the sale was con- 
firmed, and such a certificate given. Yeshvant Narayan Adarkar 
subsequently viz.t on the 23rd July, 1879 — sold the subject of 
his purchase to the respondent, Ganesh Janardan Adarkar, for the 
same sum. The deed of purchase is not in evidence, but that re- 
sale does not appear to be disputed. He applied to be put in pos- 
session. A warrant for that purpose was issued by the Subordinate Judge, 
The present applicant, Balaji Anant, obstructed the execution of that 
warrant. The respondent then applied, under s. 335 of Act X of 1877, 
to have that obstruction removed, and the Subordinate Judge, on the loth 
January, 1880, made an order complying with that request, and directing 
the present respondent to be pub into possession. Balaji Anant 
thereupon made the present application to the extraordinary jurisdiction 
of this Court to set aside that order. A rule nisi was made by 

rinol^ F. D. Melvill, JJ., to set it aside; and cause against the rule 
L502J nisi having been shown before us. we are of opinion that the cause 
^own should be disallowed, and the rule nisi made absolute with costs. 
Our reasons for this opinion are that, even assuming what the applicant 
denies, namely, that the property is ancestral property, it has nob been 
contended, on behalf of the purchaser, chat any division of the property, 
by metes or bounds or otherwise, of which he claims a twelfth part 
as the share of the judgment-debtor Ramchandra, had taken place be- 
tween the latter and his father, Balaji, and the other co-parceners (if any) 
whereby a twelfth part of the property, or any other share thereof, had 
been allotted to Ramchandra, or that Ramchandra ever had separate 

occupancy of a twelfth or any other part of that property, or had the 

management of any part of it. In Appovier v. Eama (4) it has been stated 

by the highest judicial authority in Indian eases that, “according to the 

true notion of an undivided family in Hindu law, no individual ’ member 
01 Chat family, whilst it remains undivided, can predicate of the joint 
and undivided property that ha, that particular member, has a certain 
aennibe share. No individual member of an undivided family could 
go to the place of the receipt and claim to take from the Collector 


(1) 12 B.H.C. R. 138. 
(3l 2 B. 676. 


1881 

Jan. 26. 

4 

Appel- 

late 

Civil. 

5 B. 560. 


* 


331 


(2) 1 B. 95. 

(4) 11 M.I.A. 75 (89). 



5 Bom. 503 


INDIAN DECISIONS, NEW SERIES 


1881 

Jan. 26 

Appel- 

late 

Civil. 

5 B. 500. 


[Yoi 


or receiver of the rents (i.c., the family manager) a certain definite share. 
The proceeds of undivided property must be brought, according to the 
theory of an undivided family, to the common chest or purse and then 
dealt with according to the modes of enjoyment by the members of an 
undivided family.” Lord Westbury, who thus sooke in delivering the 
judgment of the Privy Council, then proceeded to discuss the case of a 
family which had voluntarily agreed to a division of right as distinguished 
from a division of property, — i.c., the conversion of a joint tenancy into 
a tenancy in common without any actual partition by metes and bounds. 
We have nothing of that kind in the present case. Undoubtedly the un- 
divided shareof aco-parceoer may in this Presidency be alienated by him 
for valuable consideration, or may be seized and sold in discharge of 
bis separate debt (1). In Pandumnq Anaiidrav v. Bhasker Sadasliiv (2) — 
where the mortgagee of a portion of the estate of an undivided Hindu 
[503] family, whose mortgage was executed by two members of the family 
only, brought a suit to recover, from a third member of the familv, the 

mortgaged premises which were in his possession— the Court {West, J., 

and Nanabhai, J.) held that such a suit was not sustainable, and that the 
mortgagee could only obtain relief against the property by a plenary suit 
for partition, inasmuch as the share of a co- parcener, being in the estate as 
a whole and not in any particulir part of it, can be ascertained only by 
taking a general account of the whole estate, and making a distribution in 
accordance with the result of such an account. A similar opinion was 
expressed (as an obiter dictum) in Udaram Sitaramv, Ranu PandujiiZ)^ 
where it was said that the sale (judicial or private), mortgage, or other 
alienation of a share in the undivided family property of a Hindu family, 
though in this Presidency conferring a right upon the mortgagee or 
purchaser, and working a severance so far as to render the mortgagee or 
purchaser a tenant-in-common with the parceners other than he whose 
share has been thus alienated, cannot be regularly and complete- 
ly enforced by giving possession except through the medium of 
partition, which may be effected either amicably with the other 
parceners, or by a duly constituted suit for the partition of the whole 
of the family property, to which suit all of the oo-parceners should be 
made parties. It is true that in certain oases, in which the purchaser 
of a co-parcener’s share has peaceably obtained possession, Division 
Benches of this Court have refused to oust him, and have declared him 
entitled to hold as a tenant-in-common with the other oo-parceoers. Such 
were Mahahnlaya v. Timaya (I), Bahaji v. Vaeudco (5), and Kallapa v. 
Vcnkatesh (6). In all of these cases the suit was instituted by the oo- 
paroeuers. other than he whose share had been sold, against the pur- 
chaser in possession, and the plaintiffs sought to oust him from that 
possession. A Division Bench of this Court refused to go beyond those 
cases in Krishnaji v. Sitaram (7), which was a suit by a mortgagee of the 
share of a co-parcener against the other oo-paroeners for possession. Suoh 
a suit that Court deemed [504] to be unsustainable, but it permitted 
the plaintiff to amend his plaint by converting it into a suit for 
partition. It distinguished that case from the three last mentioned 
cases saying that those “ were all instances in which the purchaser 
from a co-parcener had already obtained possession of the undivided 
property or of a part of it, and are, therefore, inapplioable here, where 

(1) Vide lOB.H.O.R. 139 (162). 

(3) 11 B.H. C. R. 76 (81). 

(5) 1 B. 95. (6) 2 B. 676. 
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the purchaser (the plaintiff) has never had any real possession.” 
In DuQcippQi V. ^cuhdii (iTfiTLdyci (1) the Division Dench did not go 
beyond the three previous cases ; as the facts of that case show that it, 
too, was a suit by a co-parcener in which the principal defendant was a 
purchaser (already in possession) of another co-parcener’s share. But 
the more recent case ludTdsci v. Sadu (2) — does go beyond Dugdppd v. 
Venkatrdmndyd and the three previous cases ; as, in it, a Division Bench 
of this Court in a suit brought by a mortgagee, claiming under a purcha- 
ser to obtain possession of a house (to the whole of which he the 
plaintiff, improperly laid claim) from the co-narcener of the vendor — made 
a decree whereby it ordered the mortgagee (the plaintiff) to be put into 
joint possession with the defendant (the co-parcener). Neither the pur- 
chaser nor his mortgagee had ever previously been in possession : so that, 
although the Division Bench grounded its decree upon the above-men- 
tioned cases of Babajiv. Vasudev, Kdllapa v. Venkdtesh, ami Dnqappd v. 
l en/cdtTdmnayd, it really went beyond those cases and Makahalayd v 
and is in conflict with Audndtdvv. Bhdskdr Sadd- 

shivio) and with Krishnaji v. Sitdra7n (4), which latter case probably bad 
not then been printed, and does not appear to have been cited We pre- 
fer to adhere to the rule laid down in the two last-mentioned cases, and 
teel less diEQculty in so doing than we should have exnerienced, had the 
Court m Its judgment in Indrdsd v. Sddu noticed the distinction between 
the cases there relied upon by the Court and that before it. We also 
deem it a far safer practice, and less likely to lead to serious breaches of 
the peace, to leave a purchaser to a suit for partition than to place him by 
force in joint possession with members of a Hindu family, which mav be 
not only of a different caste from his own, [505] but also different in race 
and religion. We think that the Court has gone quite as far as it can go 
with prudence in Mdhdhdlayd v. Timayd, Bdbdji v. Vdsudev, Kalldpd v. 

1 enkatesK and Dugdppdv. Veukdiramnaya. We disallow the cause shown 
and make absolute the rule nisi to set aside the order of the Subordinate 
Judge of the 15th January 1880, with costs. 

The case of Indrasa v. Sadu (Second Appeal, No. 189 of 1880) 

referred to above : heard before Mr. Justice Melvill and M)-. Justice 
Kemball, July 26, 1880 

3 B. SOS N = Uiirep. P. J. B. H. C. (1878-1880) 735. 

This was a second appeal from the decision of E. Hosking, Assistant Judee at Nasik 

Sski: tesTy.'.',; oScisa 

w It p'g- 

Bavasa . that, after the sale. Tukaram had cootinued to live in the house as tenant to 

llth Iruarv L-k^hman ; that Laksh^ron the 

1 th January, 1873, mortgaged the house m question to the plaintiff • that Tukaram 

irs*" tenim ^ continued to live in the house as plaint- 

the S anH attempted .0 execute 

defeLant prevented from so doing by the 

the present possession of the same. Hence 

and h«\m'tW ,“>« the ancestral property of himself 

If- self-acquired property of the latter, 

man evidence, that neither the plaintig nor his mortgagor Laksh- 

^s-sl^oyorttru:! tukaram), had ever bee" io°Slpe“l 


(1) 5B. 493. 

(3) 11 B.H.C.E. 72, 


(2) Vide note, 5 B. 505 
Uj 6 B. 496. 
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The Subordinate Judge found that the plaintifi bad not proved the bouse to have 
been the self-acquired property of Tukaram. He, therefore, rejected the plaintifi's 
claim. 

Id appeal, the Assistant Judge afhrnDed the decree of the Court below, on the 
ground that the house was ancestral property in which Tukaram and Sadu were, 
respectively, half-sharers, and that the plaintiS could not maintain a suit for the whole 
ol it (19th January, 1680). 

The plaintiff, Indrasa, thereupon appealed to the High Court on the 12th April, 

1880. 

Panduramj Balibhadra, for the appellant. — The Assistant Judge found that Tuka- 
ram, through whom the appellant derives his title, had a half-share and only a half 
share, in the bouse in dispute. Having found that, he ought to have allowed the appel- 
lant’s claim to that extent, and not to [506] have dismiesed it altogether. The appel- 
lant is, at least, entitled to the joint possession of the house with the respondent under 
the previous decisions of this High Court. 

fFarishankar Balkrishna, for the respondent. 

The following is the judgment of the Court delivered by 

Melvhll, J. — The appellant’s pleader admits that he cannot say that there is no 
evidence to support the Assistant Judge’s finding that the bouse in dispute is ancestral 
property ; and we must, therefore, accept that Gnding as conclusive. The house must, 
consequently, be held to have been the joint property of Tukaram and his brother, the 
defendant. The plaintifi, having purchased Tukaram’s share only is not entitled to 
the whole house, nor to the exclusive possession of half of it ; but, following previous 
decisions of this Court (Babaji LaJcsiiman and another v. Vasudeo Vinayak (1) ; Kallajya 
bin (Hrmallapa v. Venkatesh Vinayak (2) ; and Dugappa Sheti v. Venkatramnaya aiid 
others (3)), we make a decree that the plaintiff be put into possession of the house 
jointly with the defendant, and leave it to either of the parties to have their respective 
shares therein ascertained by a partition suit. The decrees of the Courts below are 
amended accordingly. The parties to bear their own costs in this appeal. [N.F., 5 
B. 499.] 


5 B. 506. 

ORIGINAL CIVIL. 

Before Mr, Justice Barjley. 

MITHIBAI and OTHERS V. LiM.U NOWROJI BaNAJI AND OTHERS.”^ 
(28fch and 29tih April, 2nd and 3rd May and 4th August, 1881.] 

I‘arsis in the Mofussxl of the Bombay Presidency^ law applicable to — *' Justice^ equity, 
and good conscience," — English law, genexal andspccial — Rule in Shcllei/s case. 

The law applicable to Parsis in tho Mofussil of the Presidency of Bombay is, in 
the absence of evidence of any specific law or usage, applicable to the particular 
case, “justice, equity, and good conscience alone.” (Reg. IV of 1827, s. 26.) 

In applying “ justico, equity, and good conscience” to the facts of any parti- 
cular case the Courts will bo guided by the general principles of English law 
applicable to a similar state of circumstances, and so as, if possible, to give effect 
to the intentions of the parties concerned, where such intentions are clearly 
expressed, and are not repugnant to any general principle of English law. 

The Courts will not, in such a case, apply rules of English law which, though 
well established and binding on English Courts, are yet so special in their nature 
and origin as to be inapplicable to the different circumstances of this country. 

Tho members of a Parsi family, the heirs of one Pramji Cowapji Banaji, 
deceased, entered into an agreement with ono another, bearing date the 24th 
May 1851 by which they agreed that tho remaining income, after paying 
the deceased’s debts of a certain estate which had belonged to the deceased, 
called the Poway Estate — an estate situated in tho island of Salsette, and, 
[307] therefore, in the mofussil of the Presidency of Bombay--should bo appor- 
tioned “ to tho heirs mentioned in cl. 7 (of the agreement) i e., among the 
various heirs of Framji Cowasji Banaji, deceased, the parties to the agreement— 


(1) 1 B. 05. 


• Suit No. 877 of 1870. 
(2) 2 B. 07G. 
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“but, after their death, their shares are to be enjoyed and received by their 
heirs and children from generation to generation.” 

Held that, it being the plain intention of the parties to the agreement 
appearing on the face of the agreement, that they themselves should take only 
a life-estate to the extent of their respective shares in the remaining income of 
the Poway Estate, the rule in Shelley's Case ought not to be applied so as to 
defeat that plain intention. 

[Affirmed, 6 B. 151 ; F., 1 Bom. L.R. 303 ; H., 8 B. 323 (327) ; 18 B. 160 (170) • 30 B 

359 = 7 Bom. L.R. 988; 33 B. 122 (187) = 10 Bom. L.R. 417 = 1 Tnd. CaL 834 ' 
5 Bom. L.R. 983 (986).] ’ 

Motion fco vary the special report of the Assistant Commissioner 
Mr. G, H. Farran, dated 11th April, 1881. 

The facts of this case and the arguments of counsel, together with 
the authorities cited on either side, will appear fully from the judgment 
herein. 

Latham (with him Inverarity) moved, on behalf of the defendant Hari 
Valabdas Kaliandas, to vary the Assistant Commissioner’s report. 

Lang, for plaintiffs other than Hormusji Pestouji Framji, Jerbai, and 
Awabai. 

The Hon’ble J. i¥amoii (Advocate-Generai), for defendant Nanabhoy 
Framji. 

The plaintiff Hormusji Pestonji Framji in person for himself and his 
wife Jerbai, and the defendant Dhunjibhoy Byramji in person for himself 
and his wife Navazbai. 

The other parties did not appear, either in person or by counsel. 


JUDGMENT. 

4th August. — Judgment was this day delivered by 

Bayley, J. — This is a motion to vary a special report of Mr. G. H. 
Farran, Assistant Commissioner of this Court, dated the 11th April, 1881, 
by which he certified and reported that he had decided that the persons 
who had signed a certain family agreement, dated the 24th May, 1851, 
had a life-interest only in the Poway Estate, in Salsette ; that they had no 
power to dispose of any interest in that estate, save such life-interest, by 
deed or will ; and that the interest of the defendant, Hari Valabdas Kalian- 
das, extended only to the life-interest of the defendant, Nanabhoy Framji, 
[808] in the Poway Estate. He further certified and reported that all 
the parties interested in this matter had not been represented before him. 

A brief reference to the facts which led up to the agreement of the 
24bh May 1851. being made, as well as to the nature of this long- pending 
suit, and of the decretal order ma:le in it by consent on the 24th February, 
1872, is necessary for the proper understanding of the points argued before 
me on the hearing of this motion. 

Framji Cowasji Banaji died on the 12th February. 1851, seized or pos- 
of the Poway Estate, in Salsette, which had been granted to him by 
tbe East India Company by an indenture, bearing date the 15th Febru- 
ary, 1837, to hold unto and to the use of himself, his heirs, executors, admi- 
nistrators, and assigns for ever. The deed contained a covenant by Framji 
Uowasji, for himself, his heirs, executors and administrators, that he and 
they would, when and so soon as required by the said East India Company, 
tneir successors or assigns, execute such deed or other sufficient instrument 
mr secunng the due supply of water to two reservoirs erected on the 
Uuncan Boad, near Kamathipura, in the island of Bombay, for the pur- 
poses and in manner in that behalf in the said deed of the 15fch February, 
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1837, contained, as by the said Company their successors or assigns, and 
their counsel learned in the law, should be deemed reasonable and expe- 
dient in that behalf. Framji Cowasji also died possessed of much move- 
able and immoveable property in the island of Bombay ; but he left consi- 
derable debts contracted in the course of his trade as a merchant. 

He left a widow, Bacbubai ; three sons— Jehangir (the eldest), 
Pestonji and Nanabhoy ; three daughters— Eutanbai, Navazbai and 
Perozbai ; and he left grandchildren by three other daughters. Goolbai, 
Meherbai and Maneckbai, all of whom had predeceased him. He left a 
Gujarathi will, dated the 5th July, 1828, and a Gujarathi codicil of the 
15th December, 1331. 

In cl. 2 of his will he states, in much detail, his reasons for 
being dissatisfied with the conduct of his eldest son, Jehanpir; 
excludes him from any share in his inheritance, but directs that 
Es. 100 a month should be paid him — to be increased, if his mother 
[ 509 ] Bacbubai thinks fit, to Es. 125 : and that, two years after his (the 

testator’s) death, Es. are to be paid, when the monthly sum of 

Es. 125 is to be stopped — a bequest which, as no sum was named, was no 
bequest at all, or, if it was, is void for uncertainty ; and he further 
directed that a small house, worth Es. 10,000 or Es. 12,000, was to be 
given that his children might remain in it. 

Neither the will nor the codicil contained any general devise of his 
residuary estate: and there were no words, in either of those documents, 
sufficiently large to include the Poway Estate, which he did not obtain 
from Government until 1837. although he had made an application 
to Government so early as 1831 in regard to such estate. 

By the codicil he confirms his will, and then refers to the Poway 
Estate. The codicil is short, and is as follows : — 

CODICIL. 

In tho \v%y thus particularly set forth this will or testament was made boforc. It 
is to bo considered as confirmed and upheld. .\nd besides this, as to the property 
(called) the Sans Souci which I having sold, laid out on Powiv Rs. l.J (one and a hall) 
lacs. I cannot at presont write at great length, because my health is much impaired ; 
but now, by the grace of God. I am better : so I will afterwards make a memorandum, 

but at present this is 8ll. On the , 1831, I wrote a letter to Government, an 

answer to which arrived on the . in aooprdanco with which it shall not bo compe- 

tent to my heirs to sell this estate, neither shall it bo competent to them to partition 
it. As to the conveying of water from Mugbhat to Kumateopol (or Kamatbipura) the 
outlay for that is to be made out of this Poway Estate ; and, besides that, after making 
the outlays, whatever balance may remain my heirs are to divide and take. And as to 
the whole of the outlays for tho water of Mugbhat. in case my heirs should neglect the 
same, I have made the (rovernment joint trustees, (and) they will, disgracing you, 
cause the same (outlaj's) to be made. Therefore you should very honourably carry on 
that water charity perpetually. Now, if God will bestow good health on mo, I will 
write a separate memorandum in regard to this. The English date the 15th December 
of the year 1831 : tho Kudmi 15th day Duklnnir^ the 4th month Teer^ Vesdeserdi 1201 
(Maha Sud 11th of Somu-if 1888), tho day of tho week Thursday. 

The state of atlairs soon after his death, assuming as correct the 
statements in the will and codicil as well as those in the family agreement 
dated the 24th May, 1851, and in the plaint, would appear to have been 
somewhat as follows : — Jehangir, the oldest son, and his family were 
virtually disinherited. There was no testamentary disposition in regard 
to the Poway Estate or in regard to some of the immoveable property in 
the island of Bombay, or in [ 510 ] regard to much of the testator’s move- 
able property. There were considerable debts due by the testator to 
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third parties which it was, of course, desirable to pay off as soon as pos- 
sible. 

Disputes had arisen regarding the will, the allegation in para 4 of the 
plaint being that the will was defective in parts, and that disputes and 
differences had arisen respecting the same and about the distribution of 
the said property, and that, in order to put an end to such disputes and 
differences (amongst other things), an agreement was on the 24th May, 
1851, entered into by and between the parties interested in the property 
mentioned in the will and codicil. 

The most material clauses of the agreement, to be noticed here, are 
the first, second, fourth, seventh, ninth, tenth, eleventh, twelfth, four- 
teenth, and fifteenth. They are as follows : — 

1. The said late Framji Cowasji Seth, deceased, had for many years past carried 
on an extensive business, and, agreeably to the aSairs of this world and by reason of 
his trade, he has left behind him debts due by him, and has at the same time, by the 
favour of God. left very extensive landed property ; but it is now the desire of all of us, 
the undersigned, that the deceased during bis lifetime having entertained a wish to 
settle all his afiairs with bis own hand ; but as it has pleased the Almighty to order 
him at last to leave this world, and he departed this life on the 12th day of February, 
1851, of the English year and the 19th day otFurverdin of the 6th month of Sharavur 
of the Kudmi, and carried with him the desire be bad entertained of settling his 
afiairs ; but he, having been ill for a long time before his death, had, in accordance with 
both his wishes, commenced making out his new will, but as the same remained 
unexecuted and uaattested, we all of us, having unanimously joined together, do 
entertain the same wish that the debts due by, and to, him be paid and received in a 
proper manner ; and, with a view that no blot should in any way be attached to his 
name, we, the undersigned, are to aid and assist in conducting this business as far as it 
may lay in our power, and to carry on the whole afiair with peace and unanimity, and, 
therefore, it became necessary to make this writing and we are to act agreeably to the 
conditions of this writing, which is truly to be agreed to and abided by all of us res- 
pectively and our heirs and executors. 

2. Oq searching the presses of the late Seth Framji Cowasji. deceased, on 

the 17th of February. 1861, the above-mentioned will of the 5th July, 1828, 
with its codicil of the 15th December, 1831, was found in a tin-box, at which 
all of us were delighted that, after obtaining probate under the said will, the 
management of the aSairs and dealings of our patron, the late Framji Cowasji, deceas- 
ed, would be carried on with ease ; but on examining it we found it had been made 
many years ago, whereupon we all, the undersigned, do hereby unanimously consent 
and agree that the said will should only be made use of, and abided by, for the purpose 
of obtaining probate from the [511] Supreme Court, in order that the afiairs and deal- 
ings of the deceased may be managed by the hands of his executors. Therefore 
none of us, the undersigned heirst or any one else to whom a legacy or inheritance or 
a lump sum has been given in the said will, shall now or at any time hereafter make 
any claim or demand after the probate has been obtained of the said will ; and if any 
one should make any claim or demand whatsoever it shall be by this writing considered 
null and void, and that this writing oontaioing this arrangement after being executed 
and attested by all shall be registered in the Supreme Court along with the abovesaid 
will of the deceased, and we are truly to abide by the same. • 

4. After I, the undersigned Bai Baohubai, have obtained probate of the above- 
mentioned will of the 5th July, 1828, with its codicil, it is resolved, with the unanimous 
consent of us, Baohubai and all the undersigned, to give full authority to Farsi Cursetji 
Nusservanji Camaji for conducting the management of my late husband Framji Cowasji 
Beth’s afiairs and dealings, for collecting and paying (his debts), selling bis landed 
pmperty and other goods and ejects, and managing bis estates in Balaette and other 
villages ; and this party, after 1, Bai Baohubai, shall have obtained probate, is to com- 
mence to exercise his authority under this writing ; but to whatever the said Cursetji 
Nusservanji Camaji does, neither I, Bai Baohubai, nor any of the other undersigned 
are to raise a dispute or objection of any kind whatever, and are not to 'swerve here- 
from; and, should we at any time raise any dispute or objection, it is truly to be all 
null and void. 

7. As to all the debts due by the late Seth Framji Cowasji, deceased (the proceeds 
of) the sale of bis landed estate in Bombay and tb^ amount of insurance of the ship 
Bwcftinghflms/iirs, destroyed by fire, having been collected, and furniture and other 
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collecting all the above (property), should all the creditors be not paid in full then 
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. — --- — w. the income of these 

villages in the ffrst place water should be supplied for the use of the poor community 

of Ksmathipura in Bombay which the late Framji Cowasji Seth, deceased, has been 

supplying from the year 1824 a.D. out of the well in his Girgaon oart called Mughbat • 

and, in order that this charity may continue for ever, a trust-deed in English, dated the 

30th September, 1837, had been made for drawing Rs. 2,400- namely, twenty-fonr 

hundred— annually out of the income of the villages, inclusive of Poway ; and the 

English Government has been appointed trustees therein with a view that, should the 

heirs of the deceased be unable to supply the water properly, then Government— the 

trustees having drawn out of the income of the village of Poway the above-mentioned 

sum of R-?. 2.400 every year— are to conduct and preserve that charity work forever. 

Therefore, after the amount of these charges of the karkuns and sepoys and the ohar- 
ges of the villages, inclusive of Poway, have been deducted from the amount of the in- 
come, the surplus, whatever it may bo, should bo paid in the best possible way to the 
creditors in part payment of the interest ; and, in case there be any surplu*", the same 
should be paid to them in equal proportions. [312] in part payment of their principal, 

until all the debts of late Framji Cowasji, deceased, are discharged : payments are to be 
truly made out of this income. 

9. We all, the undersigned heirs of the late Seth Framji Cowasji. deceased, have 
by our unanimous consent acknowledged and determined by the writing of the under- 
mentioned persons to be the heirs of the said Framji Cowasii deceased- The particulars 

of their names and the manner in which it is agreed their shares are to be paid are as 
follows : — 

25 (twenty-five) cents to Bai Bichubai the widow of our late patron Framii 

Cowasji. * ^ 

50 (fifty) cents to be divided equally among the sons who are living The particu- 
lars whereof are as follows :-namely (1) Jehangir Framji, >2) Postonji Framii and 

(3) Nanabboy Framji— 50 ^ ’ 

26 (twenty-five) cents to be divided in equal shares among the living daughters and 

the heirs of the deceased daughters :-(l) Bai Rutonbai. the widow of the late Nusser- 
vanji Rustomji Baly Hamaji, deceased. I'^usser 

(2) Bai Navazbai, the wife of Dhunjibhoy Byramji Rana. 

(3) Bai Pirozbai, the wife of Ardasir Cursetji Seth. 

(4) The late Goolbai, deceased, wife of the lateDhunjibhoy Nusservanji, deceased 

is dead, aud her daughter, Hirabai, is at present her heir, and she is the wife of Sorabii 
Pestonji. ^ 

(5) The late Mehorbai, deceased, the wife of Pestonji Nowroji, is dead, and her 
heirs are her two sons. Ardesi Pestonji and Nowroji Pestonji, and these sons are at 
present young, and are living with their father, Pestonji Nowroji ; and having appointed 
along with their father and guardian two other persons as trustees, and the amount of 
the share of those young heirs until such time as they come of age having been duly 
guaranteed,— that is to say. having been invested in Government paper, — the accumu- 
lating interest is to bo added thereto, and thoir shares should be paid to them as they 
respectively come of age. The late Maneckbai, docoasod, the wife of Dsdabhoy 
Rustomji, is dead, and her heirs are her daughter, Sinnbai, and her son, Kaikhashru, 
bub those children are at present young, and are living with thoir father, Dadabhov 
Rustomji : aud having appointed along with their father and guardian two other 
persons as trustees, the amount of the shares of these young heirs until such time as 
they come of ago having been duly guaranteed,— that is to say. having been invested in 
Government paper.— the accumulating interest is to be added thereto, and their shares 
should be paid to them as they respectively come of age. According to these parti- 
culars, 100 namely, one hundred — cents are to bo apportioned among Bai Bachubai 
the throe sons, the three living daughters and the children and heirs of the throe 
deceased daughters, agreeably to the shares of the heirs settled above. 

10. Agreeably to what is written above, the said Bai Bachubai, the widow of our 
patron, the lato Framji Cawasji, deceased having obtained probate in horown namealone 
under the said will of our patron, the lato Framji Cowasji, deceased, and having given 
a full authority to her attorney or vakil, the above-mentioned Cursetji Nusser- 
vanji Oamaji is to discharge all the debts due by our patron, the lato Framji Cowasji, 
deceased, and after paying all [513] those debts and after paying them by selling the 
landed property and other goods and offeots, the surplus, whatever it may be, shall bo 
divided among tho said heirs, determined in the above-mentioned paragraph 9, agreeab- 
ly to what is written in that very paragraph, and the same is truly to be apportioned 
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by tha said Bai Baohubai, the widow of the late Framji Cowasji, deceased, andCursetji 
Nusservanji Gamaji. 

XI. After paying in fall, agreeably to what is written above, all the creditors of 
the late Seth Framji Oowasjii deceased, out of the income of the Poway Estate of the 
late Seth Framji Cowasji, deceased, as written above ; out of the remaining income , 
whatever it may come to, after paying for the two charitable works— namely, supplying 
water and the management of fire-temple, for which trust-deeds have been made agree- 
ably to and as mentioned in paragraphs 7 and 8— and after deducting the amount of the 
expenses of those villages, the remainder is to be apportioned to the above-men- 
tioned heirs agreeably to the shares mentioned above; but after their death their 
shares are to be enjoyed and received by their heirs and children from generation to 
generation for ever , no other person shall make any claim or demand whatsoever 
thereon ; and, should any male or female heirs give away his or her or their share to 
a stranger or to any improper person, the same should not take effect ; and we all the 
heirs, do agree by this writing that, should anything of this kind be done, it is to be 
all null and void, and is truly to become void ; and should any of the under-men- 
tioQed heirs or their heirs and children die hereafter without issue, then his or her 
share is truly to go to the surviving male and female heirs, and my (Bai Baohubai’s) 
share, too, after my death, is truly to go to the male and female heirs settled above, 
and, in the event of their death, to their children and heirs in the manner written 
above. This we all, the undersigned hairs, concurring with one another, are truly to 
abide by. Should we, or our ohildcen and heirs, now or hereafter, make any altera- 
tions or deviations therein, or make any claim or demand thereon, it is to be truly 
null and void. Moreover, the authority for the management of all the remaining 
estate of the late Seth Framji Cowasji, deceased, whatever it may be, and the income 
of the villages in Salsette, inclusive of Poway, and the management and the taking 
care thereof, and for the mao igemeat of the supply of water for charity from the 
Girgaon oart to the poor of Kamathipura in Bombay belongs to us, Pestonji Framji 
and Nanabhoy Framji, executors and heirs appointed in the said will of the late Seth 
Framji Cowasji, deceased and, in the event of the death of either of them, one of his 
sons and heirs is to be appointed by the other, and so from generation to generation who 
is to do all the business agreeably to what is written above. Should any one die without 
appointing any one out of his sons as his heirs, then bis eldest son, whoever he may 
be, is truly to join in conducting all the management on behalf of his father agreeably 
to what is writteu above, and is truly to give and receive what is due to and from the 
other heirs appointed by this writing agreeibly to what is written above ; no other 
heirs have any authority in this matter, and.shouldany one whatsoever raise any claim 
or demand whatsoever thereon at any time, it is truly to be null and void. 

[514] 12. The trust-deeds, which have been executed by our patron, the late 
Framji Cowasji, deceased, during his lifetime are to be kept In force in every respect, 
and they shall not m any way be affected, or be suffered to be affected, by anything 
contained in this’writing : and we are truly to agree and abide by whatever is contained 
therein, and conduct ourselves agreeably thereto. 

14. As the late Seth Framji Cowasji, deceased, had himself no right either to sell 
or mortgage the villages and the estate in Salsette belonging to our patron, the late 
Framji Cowasji, deceased, consequently none can ever exercise such a right over the 
same in any respect ; but we, the undersigned heirs, and our successive heirs do agree 
that we are in no way able either now, or at any time hereafter, to sell or mortgage the 
said estate in Salsette; but in addition thereto, agreeably to what is written in the 
above paragraph in this writing, it is agreed that the claim of inheritance of us, the 
undersigned heirs of our patron, the late Framji Cowasji, deceased, is to be received out 
of the income of this estate. As to that claim we, the uodersigaed.all the heirs of the late 
Seth Framji Cowasji, deceased and our successive heirs do agree that the claim of eaoh 
of us separately over the above-mentioned income is not in any way to be sold or to be 
given in writing to any one now or hereafter by any of one of us or any of our succes- 
sive heirs ; aud should any one do any such thing it shall truly be null and void by this 
writing. Out respective shares, after they shall have come into our hands, may be 
used and enjoyed by us in any way we like ; but agreeably to this writing, we are not to 
sell or give away in writing our prospective income to anybody, which we all are truly to 
agree to aud by agreeably to this writing. 

15. We, after having read and understood the above-mentioned particulars, have 
at present signed this writing, and are truly to sign without any objection another 
writing also that may be made in English from this writing through an attorney. — 
Dated Samvat 1907, Vaisak Vtid the 9th day of the week, being Saturday, the English- 
date being the 24th of May A.D. 1851. 

In June, 1851, probate of the will and codicil was granted by the 
late Supreme Court to tha testator’s widow and executrix, Bachuhai — 
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1861 power being reserved fco the two others, her sons Pestonji and Framji, to 

Ado. 4. come in and prove the same. 

^ Mr. Cursecji Nusservanji Cama managed the estate in obedience to 

UBIOINAL the powers conferred on him by the family agreement of the 24th May, 

Civil. 1851, and by Bachubai, the executrix, and, it is alleged, paid off, as soon 

5 b'^B Me, all the testator’s debts. 

In November, 1858, Bachubai died intestate, and on the ITth Decem- 
ber, 1858, probate of the will and codicil of Framji Gowasji was granted to 
the surviving executors, the testator’s two sons Pestonji and Nanabhoy, 

The testator’s eldest son Jehangir, died on the 16th December, 1863, 
having by his will appointed his wife, Mithibai (the first [515] plaintiff 
in this suit), his executrix, and given her authority over his inheritance and 
share in the property of his deceased father. Mithibai obtained probate 
of his will on the 25th January, 1866. 

Pestonji, one of the testator’s three sons, died after the commence- 
ment of this suit, and one of his executors, Mr. Limji Nowroji Banaji, was 
made a party defendant in his stead. 

Nanabhoy, the other son of the testator, is still alive ; but all his 
right, title, and interest in his father’s property having been attached in 
execution of one or more decrees against him, all his interest; in the pro- 
perty and all the rights secured by such decrees became subsequently 
vested in Hari Valabdas Kaliandas, who, by a -Judge’s order dated the 
18th March, 1880, — made after full argument, and which order was not 
appealed against — was added as a defendant. 

The suit, the plaint in which was filed on the 5th December, 1870, 
was brought by Mithibai, the widow, and by the heirs of Jehangir Framji 
against the other parties to the family agreement of the 24th May, 
1851 — the suit being based upon that agreement — and prayed that 
the rights and interests of the plaintiffs and defendants, under the said 
agreement of the 24th May, 1851, might be ascertained and declared; 
that the net residue of the testator’s estate might be ascertained and 
decided according to the shares mentioned in the said agreement; that 
such of the immoveable property as was unsold might be sold under the 
decree and directions of this Court ; that the defendants, Pestonji Framji 
and Nanabhoy Framji, might be directed to account for all moneys re- 
ceived by them, or either of them, belonging to the estate of the testa- 
tor, or which, but for their or either of their wilful neglect or default, 
might have been received by them or either of them ; that a receiver 
might be appointed, and the said Pestonji Framji and Nanabhoy Framji 
restrained by injunction from receiving and collecting the rents, profits, 
and moneys belonging to the estate of the deceased Framji Cowasji ; that 
the share of Bachubai in the estate of Framji Cowasji might be ascertained 
and set aside, or distributed among her next-of-kin, under the decree and 
directions of the Court ; that, pending the suit, provision might be made 
[516] for the maintenance of the plaintiff, Mithibai, and such of the defend- 
ants, other than the defendants Pestonji Framji and Nanabhoy Framji, as 
might desire the same out of their shares in the estate of Framji Cowasji. 
There was also a prayer for further relief. 

Tbs suit came on for hearing before me, and was heard on the 20thr 
22nd 23rd, and 24th February, 1872, on which last day the Court declar- 
ed, with the consent of the plaintiffs and defendants, their respective coun- 
sel and attorneys, that the plaintiffs and defendants were entitled to have 
the estate of the late Framji Cowsaji asoertainedjand distributed under the 
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agreement of the 24th May, 1851. The Court also declared that the agree- 
ment of the 24th May, 1851 , was, and then was, a binding and valid agree- 
ment between the parties thereto, and decreed the same accordingly ; and 
ordered, by and with the like consent, that it be referred to the Commission- 
er of the Court to enquire and report who were then entitled to a share in 
the estate then remaining of Framji Gowasji, and to ascertain and report in 
what shares and from what dates they were so entitled on the footing of the 
agreement of the 24th May, 1851, after making all just allowances, and to 
ascertain and report the amount of the share of Bachubai, the testator’s 
widow, in his moveable and immoveable estate, and also of her ornaments 
and moveable estate (if any), and to report amongst whom and in what 
shares the same ought to be divided. The decretal order contained direc- 
tions as to taking certain accounts, and appointed the late Mr. Henry Gam- 
ble sole receiver to manage the said estate in lieu of the defendant, Pestonji 
Framji ; and Pestonji Framji and Nanabhoy Framji were restrained from 
collecting or receiving the rents, profits, and moneys belonging to the 
estate. The receiver was, with the like consent, ordered to pay to certain 
of the parties to the suit certain sums monthly for their maintenance ; 
and it was likewise ordered that such of the immoveable property of 
Framji Cowasji as was not sold be sold forthwith by the Commissioner, 
in one or more lots, by private contract or public auction as to him 
might seem best, with liberty to the parties to bid. Liberty was given 
to the Commissioner to report specially as to the best mode of releasing 
any portion of the estate from any charges or [ 517 ] incumbrances 
thereon and of providing for the same. The costs of all the parties to the 
suit up to and including the decretal order were to be paid out of the 
estate. Further directions and further costs were reserved with liberty 
to any of the parties to apply as there might be occasion. 

The accounts directed by the above decretal order have been partly 
taken in the Commissioner’s office by Mr. C. E. Fox and Mr. G. H. 
Farran, and are still being taken by the latter officer Part of the testator’s 
landed estate in Bombay has been sold ; but, in consequence of the diffi- 
culty experienced in giving a good title to the Poway Estate, in Salsette, 
by reason of its liability to contribute towards the maintenance of the 
water-supply to the two reservoirs in the Duncan Road and the necessity 
of obtaining the concurrence of the Government'of Bombay to any 
alienation of the Poway Estate, no part of that estate has as yet been 
sold. 


From the recitals in the special report of the Assistant Commissioner 
of the 11th April, 1881, now objected to, it appears that a warrant was 
taken out by Messrs. Oraigie, Lynch, and Owen, solicitors for 
Hari Valabdas Kaliandas, “to show cause why the Assistant Commissioner 
should not issue a certificate or special report defining the nature and 
■extent of the estate and interest in the Poway Estate of the defend- 
ants, Hari Valabdas Kaliandas and Nanabhoy Framji, and of the other 
persons named as heirs in the ninth clause of the family agreement dated 
the 24th May, 1851." And the Assistant Commissioner having, upon 
the return of such warrant, been attended by the parties or their soli- 
citors, made his special report, dated the 11th April, 1881, to the effect 
already stated at the commencement of these remarks, and thereby 
decided {inter alia) that the interest of the defendant, Hari Valabdas 
Kaliandas, extends only to the life-interest of the defendant, Nanabhoy 
Framji, in the Poway Estate. 
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TT..-i^v!i agreement mostly support the contention of 

Hail Valabdas Kaliandas in his objection to the above finding of the 
Oommissioner. ^ ^ 

The objections to the Commissioner's special report were argued 
^ !i°it considerable length, on the 28r,h and 29th [818] April 

and the 2nd and 3rd May last, by Mr. Latham for Hari Valabdas KalL- 
das, supported by Mr. Lang, who appeared for all the plaintiffs except 
Hoimus]! l eston]! Framji, Jerbai, and Awabai ; and by the Advocate- 
General, who appeared for Nanabhoy Framji. Such of the other parties 
to the suit as were not represented by counsel took no part in the argu- 
nient the plaintiff Hormusji Pestonji Framji, who appeared in person 
on behalf of himself and his wife, the plaintiff Jerbai, stating only that he 
relied on the decretal order, and left the rest to the Court. 

The qimstion now for determination is whether the finding of the 
Assistant Commissioner— that the persons who signed the family agree- 
ment dated the 24th May. 1851. have or had life-teterests only te t^e 
x oway iiistate — is erroneous. 

The family agreement, upon the true construction of which the 
question turns, ig written in the Gujarathi language and character, 
and IS headed, as is usual in native documents, with " Shree li” 

It was evidently framed without any legal 
advice ; but the parties intended that a more formal document should 
be executed as. by the last clause of it (the fifteenth clause), they say : 

We. after having read and understood the above-mentioned particulars. 

have at present signed this writing ; are truly to sign, without any objec- 
tion, another writing also that may be made in English from this writing 
through an attorney. ^ 

/I translation, a copy of which was annexed to the plaint, was 

admitted to be correct ^d not susceptible of improvement. It was made by 
the late Mr. Narayan Dinanath on the 13th September. 1851, then one 
of the interpreters and translators of the late Supreme Court of Bombay. 

It was not contended before me that the persons who signed the 
agreement were domiciled elsewhere than in the island of Bombay. They 
were all Parsis; and it was argued on either side that the law to be applied, 
^ far as regards that portion of the agreement which concerns the Poway 
Estate, must be the law in force as to Paris in the island of Salsette 
which IS part of the Mofussil of this Presidency, forming part of the 

P ordinary original civil jurisdiction of 

the High Court of Bombay. 

[519] The learned Advocate-General stated that no case has decided 
what IS the tenure of land belonging to Parsis in the Mofussil of 
Bombay ; and he ceutended that English law does not apply to Parsis 

outside the island of Bombay ; that the leading principles as to English 

real property, including the law of primogeniture, are not applicable to 
i arsis in the Mofussil ; that there is no distinction between moveable 
and immoveable property as regards Parsis ; that this agreement must, as 

H Estate, be construed with reference to the lex loci of 

the Mofussil ; and that Parsis as to that estate must be governed by 
tbeir own usages and customs. ^ 

1 ^'ii contended that the stnct English 

f ° and personalty, would not apply 

to the Mofussil that Nanahhoy Framji had, and that Hari Valabdas 

Kaliandas now has an ahsoluto estate of inheritance in one-third of one- 

half of the Poway Estate, possibly liable to be divested if Nanabhoy 
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dies without issue (which at present seems improbable, as Mr. Latham 
stated that Nanabhoy has two sons who have children) ; that the Court 
will apply the lex loci in Salsetfce in regard to property there. Mr. Latham 
stated that he and the Advocate-General seemed to agree that 
the law of descent there would more nearly resemble personal law. He 
contended that here the parties intended to create an estate which would 
remain in the family for ever, which the Court would be bound to reject. 
That the rule in Shelley’s Gase applied ; but, even if it did not, that the 
estates of the persons who signed the agreement were not for life, and 
that the estate of inheritance in the parties to the agreement was good, 
but the restraint against alienation was absolutely void. 

Some of the above points are not merely novel, but of much import- 
ance and difficulty. 

Now, what is the law applicable to these limitations in the family 
agreement of the Poway Estate ? 

With respect to real property, the lex loci rei sita universally pre- 
vails : Sill v. Worswick (l) ; Doe d. Birtwhistlev. Vardill (2)\ Brodie 
[520] V. Barry (3); Warrender v. Warrender (4); Story’s Conflict of Laws, 
ss. 365 — 428; Forsyth’s Cases on Constitutional Law, 248. 

The case of Earl Nelson v. Lord Bridport (5), cited by the Advocate- 
General, and decided in 1846 by Lord Langdale, Master of the Kolls — a 
case presenting several points analogous to those in the one now before 
me — may here be noticed in some little detail, 

Ferdinand the IV, King of the Two Sicilies, granted in 1799, by a 
charter or instrument written in the Latin Language, to Horatia Vis- 
count Nelson, for himself and the heirs of his body, the duchy and estate 
of Bronte, situated on the western slopes of Mount Etna, with power to 
appoint a successor to whom solemn investiture should be granted accord- 
ing to the law of Sicily. By a will, in the English Form, Lord Nelson 
appointed William (afterwards Earl) Nelson and W. Haslewood to succeed 
to the Bronte Estate, and he devised the same upon certain trusts. For the 
purpose of determining the rights of the parties it became necessary to as- 
certain, as well as might be, what, according to the laws of Sicily as effecting 
the estate of Bronte, was the operation and effect of the will of '’Viscount 
Nelson, and such enquiries as were thought proper were referred to the 
Master who reported thereon. Many exceptions were taken to his report, 
some of which related to his findings respecting the law of Sicily, or the 
effect of it, and were argued before the Master of the Rolls. It appeared 
that the law of Sicily did not admit of a settlement or conveyance of 
the estate with a rule of succession conformable in all respects to the limi- 
tations directed by the will. 

At p. 570 Lord Langdale said : “ The incidents to real estate, the 
right of alienating or limiting it, and the course of succession to it, 
depend entirely on the law of the country where the estate is situated. 
Lord Nelson, having accepted this Sicilian estate, could deal with it only 
as the Sicilian law allowed; he had a right to appoint a successor, but no 
right to modify the estate, interest or power of disposition to which the suc- 
cessor was entitled by the law of Sicily. The successor became the holder of 
the estate [52l] subject to the incidents annexed to it by the grant and the 
law of Sicily, and no others.” At p. 572 he said: “Earl Nelson, the 
duly nominated successor of Lord Nelson, the grantee, bad obtained the 
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have -an inalienable 

. estate descendible in a particular manner. By an alteration in the general 
Original S'oly that estate was afterwards enlarged, and Earl Nelson Loame 

OIVIL S ■■ ° ^ ‘5i«P°sing of it as he pK 

’ made io tbeMw f 9 1 ^ alteration 

W Iham Earl Nelson and that the estate did not continue to be. and did 

r.6.S SS'^e C“” "■* " “■« 

M. V. Lester (1), which was argued in 1865 by the late 

Mr Austey on one side and by myself on the other— a case as to whether 
certain land near Poona had been held by two persons as joint tenants or 

as tenants in common-Mr.__ Justice Couch in delivering the judgment 

of the Court said (p. 56) ; The English law is confined within the 

M Supreme Courts, and is not the law of 

the Mofussil. where by Reg. IV of 1827. s. 26, the law to be observed in the 
tria of suits is Acts of Parliament and Regulations of Government 
applicable to the case ; in the absence of such Acts and Regulations the 
usage of the country in which the suit arose; if none such Appears, the 

law of the defendant ; and. in the absence of specific law and usage, 
justice, equity, and good conscience alone,' '* 

III the Report of the Commission appointed to enquire into the usages 

of snoc-'^n 1 of India and into the necessity 

of special legislation in connection with them, dated the 13th October, 1862 

andof which Commission Sir Joseph Arnould and Mr. Justice Newton 

Ppr!i! .f '8 stated in paragraph 2 that “ the 

arsis of the Mofussil in this Presidency have, ever since the year 1824 

when the charter constituting the late Bombay Supreme Court ‘came into 

operation, been under a different system of substantive law from theParsis 

Within fche limits of the late Supreme Court and of the present [522] High 

Court m Its ordinary original civil jurisdiction. The Parsis of the Mofussil 

have throughout had law administered to them in accordance with such 

usages and customs as the litigants were enabled from time to time to prove 

to the satisfaction of the adjudicating tribunal to bo binding upon the Parsi 
CODQ m u nl by , 

M f 3 it is stated that “ the law applicable to Parsis in the 

fho <^b^ou6hout been and still is ascertained and administered in 

iiiaicaked by s. 27. ol. 2 of Beg. IV of 

\ of such a mode of administering law are its 

uncertainty, its consequent tendency to encourage litigation, the inoon- 

venionce and delay arising from having to ascertain the law in each case. 

as well as to apply it. On the other hand, such a mode of administering 

law IS likely to be popular with a community whose prejudices are strong. 

w ose read of change is deeply rooted, and whose progress in civilization 
18 comparatively slight.” 

In paragraph 4 it is stated that " in the Recorder*8 Court of Bombay 
e aw appears for some time to have been administered to Parsis on the 
same principles as in the Mofussil. Thus, in the case of the ‘ Gheestas.’ 
Sir James Mackintosh, just before leaving India (in 1811), was induced, 
on evidence that such ^as Parsi usage, to admit to the right of inheritance 

““ intestate Parsi, because he had been invested 
with the sacred badge. This decision, which caused a great sensation 
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among the Parsi community at the time, was reversed by Sir John New- 
bold (Sir James Mackintosh’s immediate acting successor) ; and it is by 
no means improbable that this and other instances of the difficulty and 
uncertainty introduced into the administration of law among Parsis, by 
the admission of such evidence of usage, had much to do with inducing 
the Judges of the late Supreme Court to exclude Parsis from the benefit 
of that clause in the charter of 1823 which provides “that matters 
of contract, inheritance, and succession should be determined, in the 
case of Mahomedans, by the laws and usages of the Mahoraedans, 
and in the case of the Gentus by the laws and usages of the Gentus.” 
The Judges of the late Supreme Court ** declined to regard the 
Parsis as Gentus ; and from thenceforth the Parsis, within the 
limits of the jurisdiction of the late Supreme Court, were, ‘ in all [523] 
matters of contract, inheritance, and succession,’ subjected to English 
civil law ; while in matters of marriage and divorce they have, as will 
presently appear, been for some years absolutely deprived of the benefit of 
all law.” 

And in paragraph 20 the Commissioners state that “ before recording 
their conclusion on this point” (i.e., what, if any, are the usages recog- 
nized as laws by the Parsis of India as to the right of females to inherit 
to intestate male Parsis?) “ the Commission wish to observe, as a general 
result of an anxious and laborious enquiry on their part into the matter, 
that whatever usages as to property, inheritance, and succession may 
hitherto have been regarded as law by the Parsi community in India, 
are not Zoroastrian usages but Hindu usages — usages to which, in the 
course of some twelve centuries of sojourn in the land, the Parsis have 
become habituated, and which they have acquiesced in, regarding them 
as having the force of customary law. After all the enquiry they have 
been able to make, the Commission are of opinion that the language of 
Mr. Borradaile (a gentleman profoundly versed in the history and 
manners of the Parsis) is almost as true now as it was when first pub- 
lished in 1825. ‘ The Parsis,’ (1) says Mr. Borradaile, ‘ have no laws ; 
for such books as they had before they emigrated from Persia were at that 
time all lost ; and the rules, which, by their engagement with the Hindu 
Chief of Sunjan, they bound themselves to obey, form, together with the 
custom of the country which they insensibly picked up in their intercourse 
with the people, a body of rules or common law differing in few respects 
from that custom of the country founded on Hindu law which regulates 
the whole of a Hindu’s life.”’ 

No evidence was offered, before the Assistant Commissioner of this 
Court, as to any usage in regard to land in Salsette, or as to any specific 
law or usage by which, as the law of the persons who signed the agree- 
ment of the 24th May, 1851, he ought to have decided the points argued 
before him on the return of the warrant taken out by the solicitors of 

Hari Valabdas Kaliandas- 

I have had nothing placed before me to indicate the existence of any 
specific law or usage applicable either to lands held by [525] Parsis in 
Salsette, or to the parties to the family agreement. It does not, indeed, 
expressly appear whether all or any of the parties to that agreement were 
born in Bombay or in British India : — whether, in fact, they must or must 
not be considered as natural-born subjects of the Queen, so as to make (as 
the Court said in Webbe v. Lester (2)) the English law their law. 
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I fchiok ifc probable, however, that the persons who signed that agree- 
ment were born in Bombay. 


OnmiMAT • Cowasji in his will dated the 5th July. 1828 (and which will 

IS recited m that agreement), describes (para. 10) his deceased father 
O^L. Cowasji as having been “formerly ruined by trade and expenses. I received 
3 B. 506. °'^^*^^°SbQ*onging to him ; on the contrary, from the day I was seventeen 

years of age, I laboured and served Europeans, and according to my abili- 
ty, I provided, as I could, for the expenses of the house Ao- 

^rding to my ability I took care of my brothers in such a way as I could. 
Besides this there are sundry small sums of cash against my father, Cow- 
asji Byramji, and from a former period up to this day I have been paying 
his creditors relative to the same. I, having made an account book 
have given it to him up to the 23rd October, 1824 ; about Rs. 35,237 are 
found due as a balance to me. In his will, which is of great length; 
Framji Cowasji describes himself (para. 13) as having carried on business 
with European mates and captains of vessels, and (para. 7) as then 
transacting the business of captains of European ships. He appears to 
have invested large sums in the purchase of bungalows and house pro- 
perty in the Fort and elsewhere in the island of Bombay ; one of such 
houses he describes in the paragraph 6 of his will as the bungalow in the 
Sans Souci Garden at the Mount, lately repaired, and then in the occupa- 
tion of Sir Edward West, Chief Justice, at the monthly rent of Rs. 300. 
He refers to an office and warehouses which he had built in the Fort— to 
six shares he held in the Apollo Screws (then of very considerable value) 
—to his ships (one of which, the Sulleyviany^ he says he had navigated 
for so many years) ; and he estimated (para. 6) the net annual income 
from that portion of his landed estate which he was then describing and 
from his shares in the Apollo Screws to amount to Rs. 35,000. 

[525] In the indenture dated the 15th February, 1837. already noticed, 
by which the East India Company granted the Poway Estate unto and to 
the use of Framji Cowasji. his heirs, executors, administrators, and 
assigns for ever, he was described as “ Framji Cowasji Banaji. Esquire, 
of Bombay, Parsi Merchant.” 

If, as he says in his will, he did business with Europeans from the 

time he was seventeen ; and if his trade, as it would seem to have been, 

was carried on, and his money made in Bombay, which contains a far 

larger number of Parsis than are to be found in any other town in India, 

I think it not improbable that he married or lived in Bombay, and, if so, 

it is likely that most, if not all, of his numerous children were born 
there. 

If the persons who signed the family agreement were born in Bombay, 

or even in British India, they would he natural-born subjects of the 
Queen. 

By the common law of England, every person born within the domi- 
nions of the Crown, no matter whether of English or of foreign parents, — 
and in the latter case whether the parents were settled or merely 
temporarily sojourning in the country, — was an English subject, save 
only the children of Foreign Ambassadors (who were excepted beoause 
their fathers carried their own nationality with them), or a child born to 

a foreigner during the hostile occupation of any part of the territories of 
England (1). 


(1) Nationality or the Law relating to Subjects and Aliens, by Sir Alexander Cook 
burn. Lord Chief Justice of England, 1869. 
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In the well-known judgment, as to landed tenures in Bombay, 
of the Court of Appeal in the case of Notvrojee Byramjee v. Rogers (1), 
delivered by the present Chief Justice in 1867 (concurred in by Mr. Justice 
Couch), it is stated (pp. 11-12) that “ until the recent legislation of the 
year 1865 (Act XV of 1865, Act XXI of 1865, and the Indian Succession 
Act of 1865) the law uniformly applied to Parsis and their property in 
the island of Bombay by the Supreme Court, and, since it was closed 
by the High Court at its Original Jurisdiction Side, has been, as correctly 
stated in the clear and fable report of the Parsi Law Commission 
(dated i3th October, 1862 )of which Sir Joseph Arnould and Mr. Justice 

[ 526 ] Newton were members the English law, except so far as it is varied 
by Act IX of 1837, and also since the decision of the Privy Council in 
1856 in A^rdasir Gursetjee v. Perozbai (2), except as to matrimonial suits 
at the Ecclesiastical Side of the Court, and, perhaps I should add, except 
as to bigamy.” 

In the present case the plaintiffs brought their suit, praying that the 
rights and interests of the plaintiffs and defendants under the agreement of 
the 24th May, 1851, might be ascertained and declared. Most of the im- 
moveable property of the late Framji Cowasji, as appears by his will, was 
situated within the island of Bombay. A portion only of such immoveable 
property, the Poway Estate, in Salsette, lies outside such jurisdiction. 
And such estate and its revenues had been in due form made liable by 
Framji Cowasji to certain onerous charges in respect of the expense of 
supplying water to the two reservoirs which are situated in the Duncan 
Road within the island, and, therefore, within the ordinary civil 
jurisdiction of the High Court of Bombay. The persons who signed 
that agreement were, as already stated, probably born in Bombay, and 
were, therefore, natural* born subjects of the Queen or of Her Royal Pre- 
decessors on the British throne. The agreement was, I think, in Saiswer 
to a question from the Court, stated to have been executed in Bombay. 
By the agreement the parties to it bound themselves (cl. 15) to sign, with- 
out any objection, another writing that should be made in English from 
that agreement through an attorney, and at that date in 1851 the attor- 
neys of the Supreme Court were exclusively Europeans. 

In the early case of the Earl of Athol v. Earl of Derby (3) a contract 
respecting the Isle of Man, though out of the jurisdiction, was enforced by 
the Court of Chancery in England. So in Toller v. Carteret (4), where a 
bill was filed by the mortgagee for foreclosure of the Island of Sark, the 
defendant pleaded to the jurisdiction of the Court that the Island of Sark 
was part of the Duchy of Normandy, and had laws of its own, and was not 
under the jurisdiction of the Court of Chancery ; but the Lord Keeper, Sir 
Nathan Wright, overruled the plea, observing that the Court of Chancery 

[ 527 ] had jurisdiction, the defendant being served with process here, and 
equitas agit in personam, which is an answer to the objection. 

In the leading ease of Penn v. Lord Baltimore (5) Lord Hardwicke 
decreed the specific performance of articles executed in England concerning 
the boundaries of two provinces in America. 

And in Good v. Goodi&i Sir J. Romilly, M. R. said : “ The right to 
land in Chili must, no doubt, be determined by their laws ; but a contract 
en tered into betwee n three English gentlemen — two of them domiciled and 

!q! t (2) 6 M. LA. 348. 

SkI } (^1 2 Vorn. 495. 

(5) 1 Ves. Sen. 444, and 2 Wh: & T. L. C. 939 (5tb ed.) 

{6)33L. J. Ch. 273. 
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1881 residing in England, and the third residing in Chili, but not having 

A^4. acquired a foreign domicile— must, I think, be governed and construed 

* by the rules of English law.’' 

IGINAL -[Yebbe v. Lester, already cited, Mr. Justice Couch said that there 

UI^L. was no evidence that the defendants must be considered as natural-born 

5 B. 306. subjects of the Queen so as to make the English law their law, nor any 

evidence of any specific law or usage by which, as the law of the 
defendants, the suit ought to be decided ; and the rights of the parties, 
must, therefore, be determined according to justice, equity, and good 
conscience, and that in so doing the Court might be guided by the princi- 
ples of English law applicable to a similar state of circumstances, and 
that the Court had come to the conclusion that, according to both justice, 
equity, and good conscience and to English law, which in Courts of Equity 
ought to be identical, there was in that case no right of survivorship. 

In the month preceding the one in which that decision was given, a 
case had been argued before Justices Couch, Newton, and Warden in 
regard to the application of the principles of English law in a Court in the 
Mofussil on special appeal from the District Judge of the Konkan, of which 
zilla the island of Salsette, in which the Poway Estate is situated, forms 
part ; Dada Honajee v. Babajee Jagvshet (1). 

In delivering the judgment of the Court Mr. Justice Couch said (p. 40): 

The judgment of the Privy Council in Vardin Seth Sam v. Luckputty 
Boyjee Lallah (2) is an authority of the highest Court of Appeal ; that, 
although the English law is not [528] obligatory upon the Courts 
in the Mofussil, they ought, in proceeding according to justice, equity, 
and good conscience, to be governed by the principles of the English law 
applicable to a similar state of circumstances. 

Now. a nob inconsiderable portion of the jurisdiction of this Court is 
exercised in either compelling parties to perform cheir agreements, or in 
awarding damages against those who have refused to perform them. 
Where persons for a valid consideration enter into a contract to which no 
objection can be raised either in law or in equity, it would be contrary to 
justice, equity, and good conscience, as well as to English law, to allow 
the parties to violate such contract with impunity. Courts of Equity 
look, too, with much favour upon family arrangements by way of com- 
promise. See Stapilton v. Stapilton (3). 

The parties to this family arrangement seek by their suit to have it 
established, and they now come — those of them at least who are repre- 
sented by counsel, and following the lead, apparently, of Hari Yalabdas 
Kaliandas, a Hindu, and, therefore, an alien in race to this Parsi 
family, but who has been made a party to the suit in consequence of his 
having become pos^^ossed of all the right, title, and interest of Nanabhoy 
Framji in the estate — and, with the exception only of Nanabhoy Framji, 
they ask this Court to hold the legal efifect of the agreement to be totally 
different to the intention expressed on the face of that instrument. 

For 1 take it to be clear, beyond all doubt, that the parties to the 
agreement intended, and have expressed that intention with sufficient 
clearness in the document itself, that in dealing with the Poway Estate 
they only professed to and did only intend to deal with the income of it 
during a succession of life-interests — limitations which would, no doubt, 
infringe the rule against pe rpetuities ; or, to speak more accurately and 

0 ) 2 B.H.O.R. 36 . (2) 9 M.I.A, 303. 

(8) 1 Atk. 2 and 2 Wh. & T.L.O., 836 (6th ed,), and the cases oolleoted in the 
notes. 
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with special reference to the motion now before me, that they intended and 
by their language have said that they themselves, the persons who signed 
the agreement, should take no more than life-interests in the income of 
the Poway Estate. Indeed, the rule in Shelley's Case, which [529] Mr. 
Latham asked the Court to hold applicable, admits the existence of, and 
cannot have any operation unless there be a life-estate in the ancestor of 
first taker. 

Having already read the material clauses of the agreement I will do 
no more than here point out that by cl. 11 the remaining income {i.e.t of 
the Poway Estate) is to be apportioned to the heirs mentioned in cl. 7 
agreeably to the shares therein mentioned, but after their death their 
shares are to be enjoyed and received by their heirs and children from 
generation to generation ; and, by cl. 14, they state that, as Framji 
Gowasji had himself no right to sell or mortgage the villages and estate in 
Salsette, consequently none can ever exercise such a right ; and the persons 
who signed the agreement, and their successive heirs agree that they 
are in no way able now or at any time hereafter to sell or mortgage the 
said estate in Salsette ; and it is agreed that the claim of inheritance of them, 
the signors of the document, is to be received out of the income of this 
estate, and as to Chat claim they and their successive heirs agree that the 
claim of each of them separately over the above-mentioned income is 
not in any way to be sold or to be given in writing to any one now 
or hereafter by any of them or any of their successive heirs ; and, should 
any one do any such thing, it shall truly be null and void by that 
writing. And they conclude that fourteenth clause by saying that their 
respective shares, after they shall have come into their hands, may be 
used and enjoyed by them in any way they like ; but, agreeably to that 
writing, they are not to sell or give away, in writing, their prospective 
income to anybody, which they all are truly to agree to and abide by 
agreeably to that writing. 

Clearer language, though no doubt it is untechnical, could not, I 
think, in the evident absence of legal advice, have been used to indicate 
the intention of the parties to that agreement, that, so far as they them- 
selves were concerned, they were only during their lives to enjoy the 
income of the Poway Estate which remained after the charges upon it 
were satisfied, and without any power of anticipating the same. 

Such, in my opinion, being undoubtedly the intention of the [530] 
parties as expressed in the agreement itself, is there any law which 
will prevent this Court carrying out such intention ? In the case of 
Varden Seth Sam v. Luckputy Royjee Lallah and others (l) there is a 
passage in the judgment to the Privy Council delivered by Lord Kings- 
down (2) which I will here quote, and which is in these words : “ In 

this case there is an express contract for a security on the lands to which, 
no law invalidating it, effect must be given between the parties themselves.” 

Now, is there any law which this Court is bound to administer in 
the present case invalidating the contract by which the parties to this 
agreement have declared that during their respective lives they shall only 
take the income — i.e,, the remaining income — of the Poway Estate ? Mr. 
Latham, in arguing that this was an absolute estate of inheritance 
in the parties to the agreement, at first cited and relied on the rule 
in Shelley's Case, and pointed out that it applied to personalty, citing 2 
Jarman, on Wills, 306, 534, 635 ; Fearn’s Contingent Eemainders, p. 466, 

(1) 9 M.I.A. 303. (2) At p. 322 
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1881 note (H) ; whilst in his reply he stated that he was not arguing that 

Aug^ 4 -tjnghsh law applied, or that these were estates tail, but that the Court 

Original '® '•®Rard to property there. Later on 

n,: / in hisreplyhe contended that the rule in SlteZZey’s Case applied; hut, even if 
blViL. it did not, that the first estate were not for life. 

5 B, 506 ^’hera appears to be this difficulty in applying “justice, equity and 

good conscience alone” (Regulation IV of 1827, s. 26) as interpreted by 

^ ^ I^ODQ. H. C. Rep. 38 and 55, and by the Privy Council in 

9 Moore s Ind. App. 303, viz., according to the principles of the English 
law applicable to a similar state of circumstances,” mz., that there are no 
decisions directly bearing on this novel point either in England or in 
India ; for it has never yet been decided,— at least the learned Advocate- 

General as well as myself has been unable to discover, nor was Mr. Latham 

able to point out any case in England or in India which has decided what 

IS the tenure of land belonging to Parsis in the Mofussil of Bombay, or 

the Mofussil of any other part of British India, cor anything strictly 
analogous to such a point. 

[531] Some portions of the English law have been held to have no 
effect in India and other parts of the possessions of the British Crown 
The Mortmain Act (9 Geo. II, c. 36). is not applicable to India (The 
Mayor of Lyom v. The East India Company (1) ; Milford v. Reynolds (2), 
nor in general to our Colonies as to New South Wales ( Whicker v. Eume (3)) 
or to the West Indies (Attorney- General v. Steward (4). The English law 
as to felo de sc, and the forfeiture of goods and chattels consequent, upon 
suicide, does not apply to a native Hindu, though a British subject, com- 
mitting suicide at Calcutta: Advocate-General of IBenoal y. Rayiee Stir no- 
moye^Dossee (5). 

The rule in Shelley's Case, which Mr. Latham argued that the Court 
should apply to these limitations of the Poway Estate, has never yet, that 
I am aware, been held applicable to the deeds or wills of Parsis in cases 
arising within the local limits of the Supreme or High Court of Bombay, 
or in regard to the property of Parsis in the Mofussil of this Presidency. 
Mr. Fearne in his very elaborate and exhaustive discussion? of that Srule 
in his Essay on Gontigent Remainders says (p. 83, lObh ed., 1844) 
that the rule has generally been considered of feudal origin, and introduced 
to prevent frauds upon the tenure. It has been held in England that words 
conferring an estate tail in real, give an absolute interest in personal estate 
(Leventhorpe v. Ashhie (6)) and in accordance with that case, which was 
cited by M»*. Fearne as a leading one upon the subject, it has, no doubt, 
been established by numerous cases that a bequest to a person of chattels, 
whether real or personal, in such terms as would, in the case of a devise 
of real estate, have conferred upon him an estate tail, will, as a general 
rule, but subject to certain exceptions, give him an absolute interest, which 
on his death will go, not to his heir in tail, but to his personal represen- 
tative. See the cases collected by Mr. Tudor in the notes to Leventhorpe 
V. Ashbie, po. 764, 765. 

But the words heirs of the body” may be so explained by the con- 
text as to have the meaning of the word ^children ” in [ 632 ] which case, 
as in the case of realty, the parent will only take for life, and the children 
as purchasers : Sy7ners v. Jobson (8). In Sparling v. Parker (7) where there 


(1) 1 MI. A. 176. (‘J) 1 Phillips 185. 

(4) 2 Mer. IGO. (5) 2 Moore’s P.Q. 

(6) Tu. R. P. C. 763 (2na. ed. 1863). 

(7) 29 Boav. 450. 


(3) 7 H.L. Oases, 124* 
Ca. (N.S.) 22 = 9 M.I A. 387. 
(9) IG Sim. 267. 
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■was a bequest of personal estate to Charles Sparling and to his first and 
other sons after him in the usual mode of succession,” it was held by Sir 
John Eomily, Master of the Eolls, that Charles Sparling only took an 
estate for life. The Master of the Eolls said : * I have no doubt, on the 
intention and on the true construction of this will, that no larger estate is 
given to Charles than for life. I cannot go beyond that ; Charles may 
yet have children.” 

I may here remark that the material words inch 11 of the family 
agreement are that the remainder” (t.e., ** the remaining income of the 
Poway Estate”) “ is to be apportioned to the above-mentioned heirs” (i.e., 
those persons who signed the agreement) “ agreeably to the shares men- 
tioned above, but after their death their shares are to be enjoyed and re- 
ceived by their heirs and children from generation bo generation for ever.” 

Two decisions of high authority may here be noticed. 

The first was the case of Knight v. Ellis (1) decided by Lord 
Chancellor Tburlow, There the testator directed certain rents to be 
accumulated till his grand-nephew should attain the age of twenty-one 
years, and after that event he gave the interest of that accumulated fund 
to his grand-nephew for his life, and after his decease he gave the fund 
to his issue male, and in default of such issue to his (the testator’s) three 
nieces. It was argued that as this would have been an estate tail in real 
estate it was an absolute interest in personalty ; but Lord Tburlow held 
otherwise, that the grand-nephew took only a life-interest, and having died 
without issue who would have taken as purchasers, the limitation at 
once took effect. 

At p. 578 he said : “ Now an estate in chattels is not transmissible 
to the issue in the same manner as a real estate, nor capable of any 
kind of descent, and, therefore, an estate in chattels so given, from 
the necessity of the thing gives the whole interest to the first taker ; but 
if the testator, without leaving it to the [533] necessary implication, 
gives the fund expressly to the issue, they are not driven to the former 
rule, but the issue may take as purchasers, and then there is an end of the 
enlargement of any kind of the estate of the tenant for life, for another 
estate is given after his death to other persons who are to take by pur- 
chase ; it no longer rests on conjecture. The word ‘ issue ’ used in a will, 

• certainly is considered as creating an estate tail, and that because the 
context puts on the word an import which it has not naturally, but in a 
feoffment it is not a word of inheritance, and a gift to A and the issue of 
his body gives only an estate for life. On the whole I think that the 
issue, if any, would have taken as purchasers.” 

The second case was ex parte Wynch (2) which was heard on appeal 
from Vice-Chancellor Stuart by Lord Chancellor Granworth and the Lords 
Justices Knight Bruce and Turner. The question arose under a devise by 
John Wynch, late of Vellore, in India, who by his will, dated the 8th 
March, 1796, had bequeathed to Anna Maria Mealy, then wife of E. Mealy, 
Lieutenant and Fort Adjutant of Vellore, in the East India Company’s 
service, an annuity of £600 sterling “for her life and the issue from her body 
lawfullyjbegotten, on failure of which to revert to my heirs, ’’with a request 
that K and C would act as trustees for her, so that the annuity might be 
secured for her sole use and benefit. It was held by Lord Cranworth and 
by Lord Justice Turner — the Lord Justice Knight Bruce giving no opinion 

(1) !2 Bro. C. 0. 570. (2) 5 De G. M. & G. 188. 
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on the point — that Anna Maria Mealy took an interest for life only, with 
a gift in the nature of a remainder to her issue. 

Portions of the judgments of Lord Cranworbh and Lord Justice 
Turner appear to me to afford much assistance in the consideration of 
the present case, and I will, therefore, quote them. 

The Lord Chancellor said (p. 204) : “ The authorities, I must 
observe, on this subject are very far from satisfactory, and the principles 
on which they have gone, have not, I think, in many cases been such as 
were strictly applicable to questions of this sort. Rules drawn from 
principles of tenure have been adopted as canons of construction where 
tenure is out of the question [334] though in the great bulk of the 
cases the intention has been thereby defeated. Where, however. I find 
a rule established I will not question it, or inquire very narrowly as to its 
origin ; but the point is whether the authorities which gave an absolute 
interest in personalty to the first taker do govern this case, — that is to 
say, whether this is a case in which I am bound by authority to bold that 
words expressing a gift to the issue are words of limitation, and not words 
of purchase. I think I am not so bound.” 

After citing some decisions in which it had been hold that the first taker 
took an absolute interest, he said (p. 206): "In these cases the principle on 
which the Courts went was this, that technical words were used which in- 
dicated a clear meaning, on the part of the testator, that the property 
should go in a course of devolution till there was an exhaustion of the 
heirs of the body ; and as that, of course, could not be carried into 
effect, they gave an absolute interest.” After commenting upon some 
other decisions he said (p. 208) : " In all these cases the rule applied to 

real estates derived from principles of tenure, has been made the foundation 
of the rule for construing bequests of personalty, but in all either the tech- 
nical words 'heirs of the body’ have occurred, or there has been nothing to 
show that the words ‘issue,’ ‘ children,' or the like have not been intended 
merely to define or explain the extent of the interest given to the first taker ; 
and I see nothing in these decisions compelling me to hold that where techni- 
cal words are not used, and where the interest of the first taker is expressly 
confined to the life-estate, I am bound to act, in the construction of tha 
bequest of personalty on principles derived from laws of tenure and not 
resting on intention. It was on this distinction that Lord Thurlow acted 
in the case of Knight v. FAli^ (!)...,.! cannot consider that 
case as having been ovenmled ; I believe it to have been rightly decided ; 
and, at all events, if it was wrongly decided, I think it can only be question- 
ed in tbe House of Lords.” 

Lord Justice Turner held that, in construing a disposition by will 
of personal estate, the Court is not to be absolutely governed by the rules 
which would be applied at law in the cases of real [535] estate and at 
p. 226 he said : " The great principle in all oases upon the construction of 
wills is that the intention of the testator is to be carried out as far as it is 
consistent with the rules of law, and I am satisfied that tbe construction 
put by Lord Thurlow upon the will in Knight v. Ellis (1) was much more 
conformable to the testator's intention than tbe construction which has 
been contended for in tlie present case.” He stated that he was not in- 
clined to dissent from Knight v. Ellis, that it was not a case which stood 


(l) 2 Bto. C.O. 570. 
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by itself, there being older authorities to the same effect, among which he 
would mention Glare v. Glare (1) and Wartoan v. Seaman (2). 

The above two cases were cases of wills. The present one turns upon 
the construction of a family agreement ; and presenting, as it does, 
features of much novelty and with no authority in point to assist the Coart, 
I conceive that it is my duty to ascertain, from the agreement itself and 
from the terms in which the parties to it have expressed themselves, what 
V7as the intention of those who signed it, and to give effect to such inten- 
tion so far as the rules of law and equity will allow; or, in other words, 
in the absence of any speciffc law or usage applicable to the parties to that 
agreement, or to the Poway Estate, to decide the point at issue according 
to justice, equity, and good conscience. 

The rule in Shelley's Gase ought not, I think, to be held applicable 
to these limitations, in the construction of which the above cited cases of 
Sparling v. Parker, (3) Knight v. Ellis, and Ex parte Wynch (4) appear 
to me to afford much assistance. 

The learned Advocate-General further contended that, even if the 
xuh in Shelley's case did apply to the limitations of the Poway Estate, 
the trust was an executory one, a further deed being by the last 
clause of the agreement contemplated for the purpose of carrying out the 
limitations, and that in that case the Court would not allow the principal 
intent of the parties to be frustrated, citing Lord Glenorchy v, BosvilleXb) 
the cases mentioned in the notes. Mr. Latham, on the other hand, 
argued that it was absurd to call this an executory trust, which he said only 
[336] existed in two cases, viz,, in marriage articles and under wills, and 
that the leaning of the Courts was against executory trust(6). The prin- 
ciple upon which Courts of Equity have proceeded in such cases may, I 
think, afford some light in considering the question now before the 
Court. 

In commencing this discussion on the effect of the rule in Shelly's 
case on equitable limitatations Mr. Fearne says (Essay on Contingent 
Kemainders, p. 90) : “ The Court of Chancery, indeed, has nob considered 
itself tied up to an implicit observance of the same rule in respect to those 
limitations which are the immediate object of that Court*s jurisdiction. 
I mean limitations which do not include or carry the legal estate. In the 
decreeing the execution of marriage articles and in the construction of 
trust estates, of some descriptions at least, that Court regards the end and 
consideration of the settlement and the intent of the trusts beyond the 
legal operation of the words in which the articles of the trusts are express- 
ed. Thus in the case of articles before marriage for making a settlement, 
if there be a limitation to the parents for life, with a remainder 
to the heirs of their bodies, the latter words are generally considered as 
words of purchase, and not of limitation, and the future settlement or 

conveyance, in pursuance of such articles, will be decreed to be made 
agreeable to such construction. 


lu discussing in his next paragraph (p. 113) those cases of trust, 
other than marriage articles, in decreeing the execution of which the 
Court of Chancery has so far departed from that which would be the legal 
operation of the words limiting the trust, if reduced to a common law 
conveyance, as to construe the words heirs of the body of the cestui que 
trust, although preceded by a limitation for life to the cestui que trust, as 


(1) Cas. temp. Talbot. 21. (2) Finoh. 279. 

(4) De G. M. & G. 188, (5) 1 Wh & T. L. C 

{6j Citing 1 Jar. on Wills, 277 (3rd ed.). 


1. 


(3) 29 Beav. 450. 
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words of purchase and not; of limifcabion — cases, he says, where some 
clause repu^nanfc fco the nature of an estate tail showed that the donor 
intended only an estate for life, he expresses himself in the following 
language. He says (p. 123) : “In the meantime we are to consider that 
trusts were originally creatures of confidence between party and party and 
totally distinct in almost every quality from those legal estates which 
were the subjects of tenure. They were in their nature independent of 
[537] tenure, and therefore, not the object of those laws which were 
founded in tenure. They were rights arising solely out of the intent of 
the party who created them, and, therefore, such intent was the great 
guide in the execution of them. Consequently, when a Court of Equity,, 
in certain cases of trusts estates, deviates from the rule above laid down, 
it does not, in so doing, depart at all from any rule of law by which it was 
ever bounden ; it only exercises that conscience and discretion to which 
trust estates were in their nature originally and necessarily subject." 

It was not denied that the estates intended to be or actually limited 
by the family agreement as regards Poway were trust estates. As to 
whether they were executed or only executory I abstain from giving any 
opinion, as it is not necessary to do so. having regard to my views upon 
the other points in the case. 

The learned Advocate-General also contended that the Court in con- 
struing these executory trusts and limitations might apply the cy-pm 
doctrine to prevent infringing the rule against perpeDuities. Mr. Latham 
cited authorities to show that such doctrine does not apply to personal 
estate (1). 

A very clear statement of the nature of the cy-pres doctrine is to be 
found in Mr. Butler's note in Eearne’s Contingent Remainders, p. 204, 
at the end of Chap. I s.v. which was cited with approval by the Court 
of Exchequer in Monypenny v. Deriny, (2) the judgment of the Court being 
delivered by Lord Cranworth. then Mr. Baron Rolfe. The same case was 
afterwards sent for the opinion of the Court of Common Pleas, and 
eventually came before Lord St. Leonards, Lord Chancellor: Monypeyiny 
V. Dering (3). 

Lord St. Leonards also expounds the doctrine in his judgment in 
the House of Lords in the case of Dast v. Twyford (41. 

Mr. Butler in the above-quoted note (p. 208 of Fearne’s Contingent 
Remainders) says , however, that no case has been decided in which the 
cy-pres doctrine has been applied to limitations in a deed, and that this 
is observed by Lord Eldon in Breedcnell v. Ehves (5). 

[538] It appears to me to be premature upon the present occasion 
to express any opinion as to what interests or estates, whether absolute 
or otherwise, those members of the family might take in the Poway Estate 
or the income thereof, who were the children or heirs of those who signed 
the agreement of the 24th May, 1851, but who were not parties to it. 
The Assistant Commissioner in his roport has oertitied that all the parties 
interested in the matter had not been represented before him. 

If the Assistant Commissioner was right, as I think ha was, in 
deciding that the individuals who signed the family agreement took under 
it life interest, and no more, it follows that the children or heirs who 
would take upon the death of such persons were not represented before 
that officer, and the suit would appear to be at present defective for want 


(1) 1 Jar. on Wills 2fil. (2) 16 Af. d* W. 418. (3) 2 DoG, M. & G. 146. 

(4) 4 H, L. Oasos 517. (6) 7 Ves. Jun. 389. 
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of such parties, ^ Nanabhoy Framji, as already mentioned, was stated by 1881 
Mr. Latham to have two sons who have children, and, for aught I know, Adg. 4. 
one or more of the other persons who signed the agreement may have — - 

had ^ildren whose interests are not at present represented in this suit. ORIGINAL 
For the above reasons I am of opinion that the special report of the CIVIL 

Assistant Commissioner IS correct, and that it must be confirmed, and I ’ 

accordingly confirm it. ' 5 B. 506. 

By consent of the parties it was arranged that the cost of all the 

parties appearing on this motion of and incidental thereto should be taxed 

as between attorney and client, and be paid out of the funds to the credit 

of the suit. I, therefore, make an order as to costs to that effect. 

Solicitors for plaintiffs.— Messrs. Crawford and Boevey. 

Solicitors for defendant, Nanabhoy Framji.— Messrs. Tobin and 
Houghton. 

Solicitors for defendant, Hari Valabdas Kaliandas— Messrs. Cratoie 
Lynch, and Oxoenu ’ 


5 B. 539. 

[539] OEIGINAL CIVIL. 
Before Mr. Justice Bayley. 


W. & A. Graham & Go. v. Mervanji Nosservanji and 
another.^*^ [oth and 6th August, 1881.] 

CharUr:party^'* Safe port or as near thereunto as she may safely get always afloat"^ 
ShipunabU to enter port or lie there without previous lightening— Rights of parties. 

1 ^ vessel is chartered to load a full and complete cargo and being so 

loaded to proceed therewith to a “safe port or so near thereunto as she may 
safely get, and deliver the same always afloat.*’ the master is not bound to 
of lading for, or to sail to, a port where the vessel cannot, by reason 

of her draught of water, lie and discharge “ always afloat” without being nre- 

viously lightened, even if the cost of the requisite lightening would bv the 
charter-party, fall on the charterers. ' ^ 

By the terms of a charter-party a vessel was to take in a full cargo at Bombay 
and therewuh proceed to a “safe port in the Mediterranean (Spanish ports ex 
eluded), as ordered on signing bills of lading, or so near thereunto as she may 

charterers or their assignees always 
the y»« the port of discharge, but subsequently 

and Mil. a Prenoh port, a little to the west of Marseilles! 

and bills of lading, made out for Cette, were tendered to the master for siena- 
ture The master refused to sign the bills of lading, or sail, for Cette. The 

or lain afloat m Cette harbour without disoharging a portion ol her cargo. The 

cost of lightening the vessel by lighters outside the harbour would, under the 

charter-party fall on the charterers, and they were willing to incur the expenses 
neceesary for that purpose. ^ 

“aster to refuse to 

sail to Cette, or to sign bills of lading for that port. 

^ brought by the charterers of the steam-ship Ossian 
vessef ' Bombay of her owners, and the master of the said 

The plaint sat out that on the 22nd of June, 1881, a charter- 
party was entered into between the plaintiffs and the first defendant. 
Mervanji Nusservanji, signing as agent on behalf of the owners of the 
s.eam-ship Osstan, by which it was agreed, inter a lia that the said steamer 

• Suit No. 320 of 1881, 
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should load from bhe charterers or their agents a full and complete cargo, 
and being so loaded, should therewith proceed direct all the way under 
steam via Suez Canal, to a safe port in the Mediterranean (Spanish [540} 
ports excluded), as ordered on signing bills of lading, or so near thereunto 
as she may safely get, and deliver the same to the said charterers or their 
assignees always afloat that for the purpose of entering the said ship 
out at the Custom house, Marseilles was named as the port of discharge ; 
that subsequently and before the cargo was completely loaded, the defend- 
ants were informed that the destination of the said vessel would not be 
Marseilles but Cette ; that defendants thereupon gave notice that they 
would refuse to take the ship to Cette, whereupon a dispute arose, and 
delay was incurred to the damage of the plaintiffs ; that subsequently bills 
of lading for the cargo already loaded were made out for Cette, and wore 
tendered to the defendants for signature, but they refused to sign the 
same, or to sign any bill of lading for any other port than Marseilles, 
which refusal was a breach of the charter-party: that Cette was a safe port, 
and one to which the steam-ship Ossiaii was bound to go under the charter- 
party ; that the cargo was now almost completely loaded, and, unless the 
defendants were restrained by the order and injunction of the Court, 
they would carry out their avowed intention of taking the ship out of the 
jurisdiction of the Court to the port of Marseilles, in breach of their char- 
ter-party; that this would be to the great loss and detriment of the plaintiffs, 
and would leave them without attainable redress. The plaintiffs, therefore! 
prayed (1) that it might be declared that the plaintiffs were entitled to 
name the port of Cette as the port of destination of the steam-ship Ossiari' 
(2) that the defendants be ordered to sign the bills of lading as tendered! 
or, in default, to pay damages; (3) that the defendants might be restrained 
by injunction from employing the said ship in breach of the charter- 
party. 


On the 2nd August, the Hon’ble J. Marriott (Advocate-General) pre- 
sented the plaint, and moved for, and obtained a calling upon tha 

defendants to show cause why they, and each of them, should not be re- 
strained by the order and injunction of the Court from removing the 
steam-ship Ossia7i, in the plaint mentioned, from the port of Bombay, or 
from employing the said ship in a manner inconsistent with, or which 
might prevent, or interfere with the performance of the charter-party 

[641] Interim injunction in the meantime. 

August 5 and 6. — The rule came on for argument. 

The facts of the case were shortly these: — On the 22nd of Juno, the 
charter-party, the material portion of which is set out above, was entered 
into between the plaintiffs and the first defendant, Morvanji Nusservanji, 
signing as agent of the owners of the steam-ship Ossiav. The plaintiffs 
subsequently assigned their charter to Remington Sc Co., merchants of 
Bombay, who were the real plaintiffs in this suit. On the 14th July, 
Mervanji wrote to the plaintiffs that the Osnaii had just andved, and 
asked for what port he should enter her out at the Custom-house. The 
plaintiffs communicated with their sub-charterers, and forwarded to 
Mervanji, on the same day, Messrs Remington Sc Co’s answer : “ her port 
of discharge will be Marseilles.” Marseilles was accordingly entered at 
the Custom-house as her port of discharge. On the nest day, 15th July 
Mervanji, on behalf of the owners, entered into a contract with third 
parties to ship for Marseilles 23 tons of horns, intending to use them to 
dunnage the ship for the voyage. By the charter-party " all requisite 
dunnage was to be found by the steamer.” The right to make such a 
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contract} was at first disputed by the plaintiffs, but after a long oorres- 1881 
pondence on the point the plaintiffs finally gave way, under protest. Aug. 6. 

On the 16th of July, Mervanji telegraphed to the owners in London : 

'*Ossian loading Marseilles.” ORIGINAL 

On the 20th July, plaintiffs advised Mervanji that it was not at all CIVIL. 

certain that their sub-charterers would not change the ship’s destination 

from Marseilles to some other Mediterranean port. On the nest day, ^ 

July 21, Mervanji replied that Marseilles having been named, the right 
given the plaintiffs by the charter-party had been already exercised, and 
no change in the destination of the ship could now be made. 

On July 23, plaintiffs wrote Mervanji : “Steamer's destination will be 
Cette ; please make necessary change at the Custom-house/’ and at the 
same time forwarded for signature bills of lading, for the goods already 
on board, made out to Cette. On the same day Mervanji replied that it 
was too late to change the steamer’s destination ; that Marseilles had 
been named by the plaintiffs; [542] that the owners of the ship had 
in consequence been informed by telegraph that she was ordered to 
Marseilles, and insurances probably ere this had been effected for that 
port ; that probably further engagements for the ship had also already been 
entered into on that understanding. Moreover, the cargo of 23 tons of 
horns (for dunnage) had been taken on board, and bills of lading for the 
same, for Marseilles, given. And, over and above the previous reasons for 
refusing to go to Cette, that port, be alleged, was one to which the ship was 
not bound to go under her charter -party, as it was not a “ safe port ” for 
a ship of her draught. 

A long correspondence followed, and meanwhile the further loading 
of the vessel was discontinued by the shippers. 

The plaintiffs asserted that Cette was a “ safe port ” for the Ossian 
into which she could enter fully laden or, at worst, by discharging a small 
portion of her cargo into lighters outside the port, and maintained that 
they had the right to change the port of destination up to the moment 
that the bills of lading were signed. The defendants maintained that 
there was only from 18 to 20 feet in the harbour, and the Ossia^i drew 
21 feet 6 inches fully laden; that they were not bound to incur the risks 
attendant upon discharging in the open sea-way outside the harbour ; but 
they offered to take the ship to Cette if the plaintiffs would give an 
undertaking to indemnify the owners in respect of any loss that might 
occur from so partially discharging the cargo outside the port, as well as 
for any loss that might be caused by change of insurance (if any), or loss 
of charter, if any had already been entered into, and the cost of tranship- 
ment of the cargoof horns from Cette to Marseilles. These terms the 
plaintiffs refused ; and, having completed the loading of the cargo (2,900 
tons of wheat) under protest they brought this action. 

The evidence as to the character of the port of Cette adduced an 
affidavit, on one side and the other, was shortly as follows : 

A. Clark, Surveyor to Lloyds’ Agency in Bombay, deposed that he 
was acquainted with the Mediterranean and its roadsteads ; that, to the 
best of his belief, the steam-ship Ossian could safely lie there fully laden ; 
that, particularly at that time of the year, he thought a steamer would be 
perfectly safe there, as, to the [S43] best of his belief, there was no 
difficulty whatever, either as to anchorage, or otherwise. 

J. R. Kirby Johnson, a partner of the firm of J. Mackintosh & Co., 
Ship-brokers, Bombay, deposed that he had a few months previously 
effected a charter of the steam-ship Coniston, 1,490 tons (the Ossian was 
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Marseilles ; and after the charter had 
— h. f charterers, it had been altered so as 

ORIGINAL ind Cette^ ThTs affid t ^^rging at Cette, or Marseilles 

Civil, sta ed that 3s 9d. extra freight had been charged by the owners of the 

Comston for ‘he above coiicession : that the Coniston had. as a matter of 
act cleared out for Ma-'seilles alone, and had gone to Marseilles alone, ‘and 

steamer, the Titama also somowhat larger than the Ossian, having 

whethei the charterers paid greater freight for sending her there, or what 
was the nature of the charter-party in other respects in that case, did not 
appear. The plaintiffs also filed two affidavits of merchants residin'* in 

^ charter-party as this, it was a matter 
o right with the charterer to alter the destination of the ship as often as 

he pleased up to the time of signing bills of lading. This was denied by a 

named".? t 1th T Nusservanji .t Co.,who said no port need be 

?am?d I ?h u ®!“® the port was 

named earlier, the charterers could not afterwards alter the destination 

except with the ship-owner s assent. The captain of the Ossian, William 
Tillar Pioduced a volume of Sailing Directions” (1) which ho said was 
provided by the owners of the ship, and which was in the habit of being 
guided by He also produced his chart of that portion of the Mediterra- 
nean m which Cette was situated. In the ” Sailing Directions," p. 82. 
Dette harbour was thus described : — 

,.^..1 “Me is a long heap of stones, or fettv of 

rocks which serves as a breakwater off the middle of the harbour, 

and forms two entrances thereto. The N.-E. mouth of the entrance. 

®. O'' “Ole l^ead. has a [5M] depth of from 18 

to .iU feet. At a short distance without the harbour is a shelf of sand. 

f?om ?? Q libe sea runs very high, with the winds 

rom ^•-c' -E. to b.- W.. which blow on this coast aud so obscure it with 
naze that you cannot see the land until you are very near it. 

o °° produced a volume of a similar character, 

entitled Dues and Charges on Shipping in Foreign Ports ” (2) ; and a 

Chart in whicd an enlarged map of the port of Cette was given. The 

Uues and Charges,” p. 73, thus described the port of Cette ; — 

p I- j® ^ Cette is divided into three basins: the Old Port, the New 
Eort, and the Basin of the South Railway Station. The latter is in con- 
nection with the New Port by a large canal, the quays of this canal offer 
good berths lor discharging and loading with great speed and economy of 
labour, ihe Old Basin or Port admits vessels drawing 18 feet, the New 

I'l'® South Railway Basin is now dredged to the same 
ep 1 o water. The harbour is protected by a breakwater running east 
to west, forming two entrances. The eastern is the best, and the only one 
practicable. During bad weather vessels drawing 21 feet can enter.” 

< n ?i*^® P''oduoed by the plaintiffs showed the character of the port 
otuette and the various soundings inside and outside of the breakwater 
which protected the mouth of the harbour. Tiie greatest denth shown 
inside the breakwater was 19 feet ; just in the mouth of the S.-W. entrance 
was marked 25 feet, and some little way outside the N.-E. entrance 

(1) Published by R. H., Liuris, Fleet Street, Loudon. 

(2) 4fch ed. by John Green, London, 1881. 
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23 feefc. At the hearing of the rule leave was asked on either side to exa- 
mine witnesses orally on some points left in doubt by the affidavits, and 
two witnesses were called — William Tillar, captain of the Ossian, by the 
defendants : and J.R. Inch, captain of another steamer, by the plaintiffs. 

W. Tillar stated that the Ossian was a ship of 1,211 tons (net) regis- 
ter. That he had now on board 270 tons of coal, enough for eighteen days 
only. That he carried less this season of the year (the monsoon) than at 
others, as he could nob carry any coal on deck. That he should coal at 
Aden and Port Said ; [545] then at Malta. That he should leave Malta 
with 330 tons (50 of which would be on deckj if going to Marseilles or Cette. 
He might possibly burn as much as 120 tons before he got to Cette. The 
French coal was so bad that it was far cheaper to take in coal enough at 
Malta to take the ship on to Gibraltar or wherever else she might be sent. 
That his ship drew 3 inches more in the Mediterranean than on this s do 
of Port Said owing to the difference in the density of the water. That, 
consequently, his draught on arriving at (^ette would nob be less, if it was 
nob indeed, more than it was now. 21 feet 6 inches. That it would not be 
safe to have less than 6 inches of water under the keel. That the equinoc- 
tial gales sonaebimes came as early as the beginning of SaptembeV, and 
then the Mediterranean was a stormy and dangerous place. 

J. R. Inch stated that he had been to Cette as master of a steamer of 
900 tons register, drawing then 15 feet of water. When once within the 
breakwater a ship was in the port, and safe. The N.-E. entrance was the 
one for large vessels. The depth of water varied a good deal with 
the wind. No such depth as 25 feet was to be found there. He could 
nob say what was the depth inside. He could not say whether or not 
vessels of 21 feet could enter. He also gave evidence which shewed that 
the probable effect in the case of a ship of the size of the Ossidfi of remov- 
ing 100 tons of cargo or coal would be to lessen her draught by about 5 
inches. He confirmed Tillar as to the occasional early occurrence of the 
equinoctial gales in the Mediterranean. 

Inverarity (for the defendant) showed cause.— We have nob broken, 
and do not intend to break, the charter-party. We are asked to go to 
Cette, and we are nob bound to go to Cette under our contract. It is 
not.a “ safe port” for the Ossian within the meaning of the charter-party. 
That is my first point ; and, if I am right on it, it will be unnecessary to 
consider the two other noints in our case, viz., that the charterers, having 
once named Marseilles as the port ef discharge, could not afterwards order 
us to go to Cette ; and next that, if they could have done so originally, 
they were estopped from doing so after that we, relying on their represen- 
tation that Marseilles was to be our destination, had taken action and 
altered our position, 

[546] I do nob dispute the power of the Court to issue an injunction 
to restrain an intended breach of a charter-party ; but the cases show that 
that will only be done on a very strong case being made out, and scarcely 
ever on an interolcutory application ; at any rate, not unless the party 
applying for it gives an underbaking to be responsible for any loss or 
damage that may occur : DeMattos v. Gibson. (1). In that case there was 
such an undertaking given. None has been given here. The Court has 
a great reluctance to grant these injunctions, as it amounts, in effect, not 
to a mere restraint, bub indirectly to compel the performance of some 
positive act: in this case to compel us to go to Cette if .we don’t care co 


(1) 4 DeG. & J. 276. 

359 

I 


mi 

AUG. 6, 
ORIGINAIf 

Civil. 

5 B 339. 



5 Bom. 547 


INDIAN DECISIONS, NEW SERIES 


[Voi. 


1881 -waste our time by remaining in Bombay : Lidgett v.Williavis ( 1 ) ; Blake- 

A^6. viore V. Glamorganshire Ganal NaviQatign[2). It is an indirect manner 

OninTWAT “aking us sign bills of lading in a particular way, as was said in Grass- 
VNiomAL rnain Littlepage 


Civil. 

5 B. 539. 


Then on the merits it is for the plaintififs to show that Cette is a “safe 
port, for such a ship as the Ossian^ within the meaning of the charter- 
uarty. The material clause in our charter-party is practically identical 
with that in the case of the Alhambra (4) ; and it was there held, on ap- 
peal, reversing the decision of Sir. R. Phillimore in the Court below, 
that under such charter-party a ship is not bound to go to a port into 
which she cannot enter, or in which she cannot lie" always afloat” 
fully laden. L. J. James there says that “ it is no answer to say that 
wdth a little manipulation of the cargo (outside) the ship can be made fit 
to go into the port. That is not the bargain ’'(5). That was a stronger 
case than this, as there a custom to lighten ships outside the port by 
lighters was proved ; that has not been done here. Moreover, in that case 
there was also a good protected roadstead outside the port itself, which 
there is not here. The Lords Justices even held that evidence of such a cus- 
tom could not be given, as it contradicted the plain meaning of the written 
contract. The evidence, even the plaintiff’s own evidence, shows that the 
Ossian could not possibly enter Cette harbour, and lie afloat there fully 
[ 547 ] laden, even if there was no coal on board when she entered Cette, 
and the captain was entitled to take as much coal as in his discretion he 
thinks is for his owner’s benefit. That being so, Cette is not a port to 
which we are bound to go. 

[Bayle\, J., referred to Shield v. UV/i'nzs (6) cited with approval 
by Brett, L. J., in the Alhambra.] 

Tbat case was the converse of this. Rolfe, B. there says : “The 
word safely means safely as a loaded vessel.” 

This very point seems never to have arisen before the case of the 
Alhambra. Other cases that seem very like it have all been cases in which 
the shipowner has contracted, either by original agreement, or subsequent 
mutual assent, to go to a certain definite port, or as near thereto as the 
ship can safely get; and the only question has been what, in each case, 
amounts to fulfilment of that contract. Such are Eillsirom v. Gihson{l), 
Capper V. ^Vallace (8), and many others. Those cases would he in 
point if we had contracted to go to Cette, but we have not done so. 

My next point is that having named Marseilles as the point of dis- 
charge, they cannot afterwards as of right, name another port. The charter- 
party, it is true, says “ as ordered on signing bills of lading”; but that 
is a provision merely for the benefit of the charterer, which he can waive. 
If he names it earlier, he does waive it. Having once named the port of 
discharge, it is final. Such an alteration as is sought to bo made here 
would amount to a new contract, and would, consequently, require our 
assent ; Hail v. Brown (9J : tliat has never been given. 

Then assuming the charterers originally had this right, my next point 
is that they were too late in seeking to change the port of discharge, we 
having by that time taken action on their representation that Marseilles 
would be our destination. We have altered our position materially, and 
they are in consequen ce estopped. We had, several days before notice 

(1) 4 Hare 465. (2) I Mylne A' K. 154. (3) 3 W.R, 1 (Moulmien cases). 

(4) L.R. 5 P. P, 25G ; 6 P. D. 68 (OA). (5) L.R. 6 P.D, 72. 

(6) 5 Exeb. 304. (7)8 Scotch Cess. Cas. 3rd 8erie:',, 463. 

(8) L. R. 5 Q. B. D. 163. ( 9 ) 2 Dow. 3C7. 
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of the proposed change, telegraphed to our owners that the ship was 
loading for Marseilles, in order that insurances for that port might 
by effected. They would in the ordinary course be effected [548] 
without delay ; and no doubt, though we do not know it as a fact, that 
has been done. It is more than possible, too, that new engagements for 
the ship on that understanding have been entered into. And, lastly, before 
we were required to go to Cette, we entered into a contract to carry 
23 tons of horns to Marseilles, and shall be liable to an action for damages 
if we carry them to Cette. There was at one time a controversy as to 
whether we were entitled to enter into this contract, seeing we had 
chartered the whole ship to the plaintiffs. By the charter-party we were 
to daunnage the ship ; and these horns were intended, and have been used 
to dunnage the vessel. The authorities show we are entitled to make 
profit, if we can, by the carriage of goods used as dunnage : Machlachlan 
on Shipping, p. 386 (2nd ed.) ; Totvse v. Henderson (l) ; Kinter's Case (2). 

The Hon’ble J. Marriott (Advocate-General) in support of the 
rule. — Our affidavits show it is common and customary in Bombay 
to change the destination of a ship up to the moment of signing bills 
of the lading, and that as a matter of right. The charter-party in 
this case is express on the point. There has been nothing like waiver in 
the case ; Marseilles was named at the request of the defendants simply 
for the purpose of entering the ship as soon as possible at the Custom- 
house. That is generally done. And there has been no estoppel. If we 
had the right contended for, then the plaintiffs acted, as they did, at their 
own risk. At the very utmost it could only be ground for compensation. 
Then as to main question, as to whether Cette is or is not a port to 
which the defendants are bound to take this vessel, Captain Inch’s 
evidence shows that, when once inside the breakwater, you are in the 
harbour, and perfectly safe. The utmost, therefore, that the defend- 
ants can demand is that the Ossian shall be able to get within the 
breakwater. That, as our chart shows, she can do. Just in the mouth 
of the S.-W. entrance the chart shows 25 feet ; the next sounding shown 
is about the middle of the breakwater, just inside it, where there is 19 
feet. From the entrance to that point the bottom must, of course, shelve, 
and hall way between the two there must be about 22 feet. There 
the Ossian could lie, even with her present draught, and she [549] 
would be in the harbour even before she got to that point. Our book, 
too ( Dues and Charges”), says : “ Vessels drawing 21 feet can enter.” 
The Ossian's draught should be some inches less than 21 feet when she 
arrived at Cette. The master cannot claim to carry any more coal than 
absolutely necessary for the due safety of the ship. To claim more would 
be to claim the right of incapacitating himself from the due performance of 
his contract. He is bound to make every effort to carry out his contract. 
He can in no case claim to go into Cette with more coal than would be 
uecessary to take him on to Gibraltar. His draught then would be some 
6 inches less than 21 feet, and the evidence shows that then he could 
enter. So, even if the defendants are right as to the legal definition of a 
safe port ” under such a'charter-party as this, we have still satisfied 
the condition imposed upon us, and shown Cette is a safe port, even in 
^at sense, But that, I contend, is not the right definition in this case. 
The facts in the Alhambra (3) were different. There the ship drew 
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1881 16 feet 6 inches, and the water in the harbour, at low tide, was but 

6. 11 feet. A very large portion of the cargo, therefore, would in that case 
have had to be taken out of the shio before she could have always lain 
URlCxlNAL afloat inside the harbour. Here it is not so. At the most, but a trifling 

amount of cargo would have to bo removed by lighters outside, and it 
must be remembered that by the charter-party that would bo done at our 
expense. We are quite ready to incur that expense. Hillstrom v. Gibson (1) 
is exactly in ooino. Pue report itself of that case is not procurable 
here, but the case is quoted at length in Machlachlan on Shipping, p. 356 
(2nd ed.). There, as here, the port was not named in the charter-party, the 
ship was only bound to go to a safe port, or as near thereunto as she 
could safely get, ’ and it was held that if she could not get into the port 
(Glasgow; otherwise than by discharging outside what was necessary sufi&- 
ciently to lighten her — in that case one-fifth of her cargo — she was bound 
so to lighten herself. So. too. Capper v. Wallace (2). Lush. J., at p. 166, 
savs : "The overdraught may be'such, and the cargo so easily dealt with, 
as that the surplus may be removed, and the ship sufficiently lightened, with- 
out [550] exposing her to extra risk, or the owner to any prejudice, and 
without suDstanbialiy breaking the continuity of the voyage ; and in such a 
case, if the consignee is at hand to receive the surplus cargo, and so relieves 
the overdraught, we are of opinion that it would be the duty of the master 
to lighten the ship and proceed to the port. This is the principle laid 
down by the Court of Session in the case of Hillstrom v. Gibson ” (1). All 
that is directly applicable here; consequently, it is clear that Cette is a 
port to which the Ossian was bound to go, and the Court will, therefore, 
grant tl»e injunction asked for. 

JUDGMENT. 

Baylev, J, — The rule in this case calls upon the defendants to appear 
and show cause why they should not be restrained by the order of this Court 
from removing the steam-ship Ossian from the port of Bombay, or from 
employing the said ship in a manner inconsistent with, or which may 
prevent or interfere with the performance of the charter-party of the 22Dd 
day of June, 1881. Now the material clause of that charter-party is to this 
effect And being so loaded, shall therewith proceed direct 
to a safe port in the Mediterranean (Spanish ports excluded), as ordered 
on signing bills of lading, or so near thereunto as she may safely get, and 
deliver the same to the said charterers or their assignees always afloat, 
agreeably to bills of lading, on being paid freight, I'to." The main question 
to be decided is whether, assuming the charterers or their assignees had 
power to alter the destination of the ship from Marseilles, the port of dis- 
charge at first named, they were justified in directing the ship to the port 
of Cette, — that is, in other words, whether the port of Cette is a safe port 
within the meaning of this charter-party. That, of course, is a question 
of evidence, and a good deal of evidence on the point has been given on 
either side. It rests on the plaintiffs, who assert it, to prove that Cotta 
is ‘a safe port ’ in that sense. They say that all that it is necessary (or 
them to make out is that this ship can lie within the breakwater, aud of 
that they have given good prima facie evidence such as the Court would be 
justified in acting on. Much reliance has been placed by the plaintiff on the 
affidavit of Mr. Clark as bearing upon the general ohai'aoter of the harbour 
of Cette ; [551] but. besides the generality of the statements therein 
contained, I think there is another reason for not attaching much weight 
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I tbink, from expressions he makes use of 
Mr. Clark is not talking of the harbour itself, but of the bay or roadstead 
outside the breakwater. He says he believes “ a steamer, particularly at 
this time of the year, would be safe there,” and that, “ to the best of his 
belief, there is no difficulty whatever either as to anchorage or otherwise” 
—of course, inside the harbour itself, there could be little question that a 
ship would be safe, and no question whatever of anchorage would then 
arise, lor these reasons I cannot attach much weight to this affidavit 

ihe other evidence on the point is documentary ; and on that evidence 

what IS the charader of this port Captain Tillar has produced a 
volume of Sailing Directions ” which he is in the habit of being guided 
by ; and, on the other side, another book of somewhat similar character 
but of more recent date, has been produced, entitled “ Dues and Charges 
on Shipping in Foreign Ports.” Either aide has produced a chart of that 
part of the Mediterranean, and the chart plaintiff produces gives an 
enlarged chart of the harbour of Cette. From the “Sailing Direc- 
tions It appears that the N.-E. mouth of the entrance has a 
depth from 18-20 feet; the “Dues and Charges ” says ; “Vessels 
drawing 21 feet can enter,” while the greatest depth inside the harbour 
that It gives 18 18 feet. These are not very explicit or reliable'statements • 
and I feel much more inclined to rely on the chart which plaintiff produces, 
which IS of comparatively recent date, and shows an enlarged plan of this 
harbour. We learn from Captain Inch that there are two entrances • 
that for large ships at the N.-E. end, and that for smaller ships at the 
b-W. end of the breakwater. Now plaintiff’s chart shows the soundings 

lu c of those two entrances. Exactly at the mouth of 

the b- V . entrance, which is the one for smaller vessels, it must be 
remembered. 25 feet are recorded; just outside jthe .N.-E. entrance, 
feet ; and inside the breakwater nowhere is there a greater depth 
recorded than 19 feet. Now, that a ship is not in this port unless she 
IS within the breakwater, is clear. Outside it. Captain Inch's evidence 
shows, IS nothing but open sea, the Gulf of Lyons. There is no protec- 

breakwater, and the evidence shows what a 
ISSZJ stormy and dangerous place the Gulf of Lyons is. Now this vessel 
IS of 1,211 tons’ register, and has on board at the present moment 2 900 
tons of cargo, and is drawing 21 feet 6 inches. Evidence has been given to 
show that if she carried into Cette no more coal than she would require 
in order to steam to Gibraltar after discharging her cargo, that her draught 
would be materially diminished. It was urged that the captain was 
bound to carry no more coal into Cette than was absolutely necessary for 
that purpose, however much it might be to his interest to do so as in his 
evidence he showed that it would be. But there is nothing in thVcharter- 

or as little coal as he thinks 
best for his own interests ; and, if it were necessary to decide that point, I 

should probably hold that he was entitled to do so. But, however that 

may be, it is immaterial in this case ; as it is clear that, even after all 

possible deductions are made, the Os5^a7^ with her present cargo on board 

could not go into Cette harbour without first discharging outside such a 

substantial part of her cargo as would materially lighten her. The chart 

shows only 19 feet inside the harbour ; it is quite clear that, laden as she 

IS. she cannot enter and lie afloat in no greater depth of watar than that. 

bhe could float where the 25 feet is marked in the chart— that is, at the 

mouth of the S.-W. entrance— but that is not a place where she could be 

allowed by the authorities to lie, to the hindrance and obstruction of the 
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use of the harbour by others. Nor could she then be said to be within 
the port. But it is said two steamers, the Coniston and the each 

of them larger than the Ossian, have lately cleared out from Bombay for 
Cette ; but one of them we know never went to Cotte, and as to the other 
we know nothing more whatever about her. We do not know her cargo, or 
whether she was to partially discharge first elsewhere or not. Nor do we 
know what the terms of the charter-party were in either case ; if the master 
contracted to deliver those cargoes at Cette he must do so in the best 
way he can. Now, those being the facts, how stand the authorities on 
the point. In Shield v. Wilkins (1), a somewhat analogous case. Eolfe, B., 
said : “ The word safely means safely as a loaded vessel.” But a direct 
authority on the point is the late case of the [553] Alhambra f2), when 
before the Court of Appeal. I am quite unable to distinguish that case 
from the present, and every word of the judgments of the three Lords 
Justices is as applicable here as it was to the facts before them. The 
wording of that charter-party was almost identical, in this respect, 
with the wording of this : “ always afloat ” was amplified there into 
‘ always lay and discharge afloat.” In that case evidence was given 
of its being a custom at the port of Lowestoft (the port in question) to 
lighten ships in the roadstead before bringing them in, and the charterers 
offered to lighten her at tbeir own expense. But it was held chat that 
was not the contract ; James, L.J., says : "That is not the bargain the 
parties entered into. They never entered into a contract to go somewhere 
not a safe port, to go to a port which would be safe if they stopned at 
some other place near it, and with a little manipulation of the cargo made 
the ship fit to go into that port.” Brett, L. J., says : " Secondly, it 
should be a port in which she might always lay and discharge afloat, and, 
according to my view, the meaning of that is. that it should be a port in 
which, from the moment she went into it, in the condition in which she 
was entitled to go into it, she should be able to lay afloat, and that she 
should be able to lay afloat uutil the time wheti she was fairly discharged. 
The condition in which she was entitled to go into this port was as fully 
loaded, and she was not bound to unload before she gob into that port. 
Therefore blie meaning of it is that she was entitled to be ordered bo a 
port in which, when she was fully loaded, she would be ableto lay afloat, 
and a port which would remain in such a condition that she would be 
able bo lay afloat from that moment until she was discharged in a reason- 
able way.” Now the Ossian fully loaded draws 21 feot 6 inches, and she 
is entitled bo be sent to a port " in which when fully loaded she would be 
able bo lay afloat " ; it is clear, then, that she cannot bo ordered to go to 
Cette, where she would find, at most, but 19 feet of water to lay in. 

Taking the view I do on this point in the case it will be unnecessary to 
go into the other points argued before me. I decide the matter on this short 
pointalone.thab, assuming tlie charterers had power to alter the destination 
of this vessel after they [354>] had once named Marseilles — and the present 
inclination of my opinion is that they had that power under their charter- 
party — assuming that, still, they could only name a port that was a ' safe 
port and on the evidence before me, and on that alone — other and 
different evidence, it may he, will be forthcoming at the trial — I am 
of opinion that Cette was nob a “safe port,” and that the Ossian was not 
bound to go there. 
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I discharge the rule, therefore, and dissolve the injunction. Costs will 
be costs in the cause. 

Solicitors for the plaintiffs— Messrs. Crawford and Beevey. 

Solicitors for the defendants — Messrs. Hore, Conroy, and Broion. 


5 B. 55} = 6 Ind. Jur, 92. 

APPELLATE CIVIL. 

Before Sir Michael Roberta Westropp, Kt., Chief Justice, and Mr. Justice 

Birdtoood. 


Dhondiba KriSHNAJI Patel and another {Original Plaintiffs), 
Appellants v. Ramchandra Bhagvat and others (Original 
Defendants), Eespondentsr [2Qd March, 1881.] 

Limitation— Act XV of 1877, sch. 11, art. 49— Time when “ detainer's possession be- 
comes unlawful"— Sale of immoveable property in the Mofussil— Decree for specific 
performance operates as a conveyance— Contract for sale of moveable and immove- 
able property combined— Indian Contract Act, s. S5— Joinder of causes of action— 
Objection, not taken in the Court of first instance, too late— Act X of 1877, s. 44. 

In the Mofussil of this Presidency the transfer of the ownership of immoveable 
property to a vendee who has obtained a decree ordering the specific performance 
of the contract ot sale to himself, does not wait for the execution of a conveyance 
—even if the vendor is required, as he seldom is. to execute such a conveyance— 
but is effected by the passing of the decree itself, couoled with the payment of 
the purchase-money. 

A entered into an agreement with Bfor the purchase of moveable and immove- 
able property, and paid a deposit. Under such an agreement, by s. 85 of the 
Indian Contract Act, the ownership of the moveable property would not pass be- 
fore the transfer of the immoveable property. B, instead of conveying to A the 
property agreed to be conveyed to him, convoyed it to C, and put him, C. in 
possession. A brought a suit against C and B. and obtained a decree setting aside 
the conveyance to C.and ordering Bspecifically to perform his contract and execute 
a conveyance of the property to himself, A. This decree was confirmed on appeal 
B refusing to execute the conveyance to A, the conveyance was executed 
by the Court under the provisions of s. 202 of Act VIII of 1859. C still 
£a53]detaining possession of the moveable and immoveable property in question. 
A brought this suit against him to recover possession of the same. The suit was 
brought within three years oi the final deoree of the Court of Appeal in the former 
suit, ordering a conveyance of the property to be executed to A, but not within 
three years of the date of the agreement to purchase, and it was contended that 
as to the moveable property the suit was time-barred. 

Held that the suit for the possession of the moveable property was not time- 
barred, as the right to possession of both the moveable and immoveable property 
accrued to A, at the earliest, on the date of the final deoree for specific perform- 
ance of the agreement of sale, and it was from that time that the “detainers’ 
possession ” first became unlawful under art. 49, sch. II of Act XV of 1877, 

An objection that the plaintiff has joined together causes of action which, by 
s. 44 of Civil Procedure Code, may not be joined together without leave first 
obtained, is taken too late if it is taken for the first time in the Court of Appeal 
after the case has been already heard on its merits. 

[P., 16 A. 130 ; R., 12 A. 234 (285).] 

This was an appeal from the decision of Rao Bahadur C. S. Chitnis, 
First Class Subordinate Judge of Poona, in Original Suit No. 52 of 1880. 

The plaintiffs, Dhondiba and his partner, brought this suit to obtain 
possession of certain moveable and immoveable property situated in the 
village of Agar, near Junnar, in the district of Poona. The following are 
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the facts of the case : — On the 26th May, 1874. Dhondiba, plaintiff No. 1, 
offered to purchase the property in dispute for Ks. 14,000 from Mrs' 
Dickenson (afterwards Mrs. Bayley, defendant No. 4) on certain conditions, 
and agreed to deposit immediately the sum of Rs. 1,000 as earnest-money, 
and to pay the balance of the purchase-money, within one month from 
that date, on execution of a conveyance of the property by her to him. 
On the following day his offer was accented by her through her solicitors, 
Messrs. Hearn, Cleveland and Peile, to whom, on the same day, he (Dhon- 
diba) paid the earnest-money, as agreed. Instead, however, of conveying 
the property to Dhondiba, Mrs. Dickenson (defendant No. 4) conveyed it 
to Waman Ramchandra, Virchand, and Vitho (defendants 1, 2 and 3) by a 
deed dated the 20th June, 1874, and gave them possession. Dhondiba 
thereupon brought a suit (No. 799 of 1874) (l) in the Subordinate Court of 
Poona against the same four defendants for specific performance of the 
contract by defendant No. 4, and to set aside the conveyance of the property 
by her to defendants 1, 2, and 3. On the 6th [556] November, 1875, 
the Subordinate Judge made a decree in favour of Dhondiba, holding 
that the sale by defendant No. 4 to defendants 1, 2 and 3 was fraudulent, 
and that the plaintiff was entitled to the property as first purchaser. 
The decree directed defendant No. 4 to fulfil her agreement with the 
plaintiff (Dhondiba) by executing to him a formal deed of sale of the 
property. On appeal (No. 55 of 1875) that decree was confirmed by the 
High Court on the 10th October, i879. On the 17th January, 1880, 
Dhondiba and his partner, Hariba, instituted the present suit in the 
Subordinate Court of Poona against defendants 1, 2 and 3 for possession 
of the property. Defendant No. 4 was subsequently made a party to it 
on her own application. The plaintiffs offered to pay the balance of the 
purchase- money into Court with the presentation of the plaint on the 17th 
January, 1880, and, again, on the 18ch June of the same year ; but in fact, 
though through no fault of the plaintiffs, the money was not paid inta 
Court. The plaintiff Dhondiba also presented on the 17th January, 1880, 
an aoplication (darkhast) to the Court, praying that defendant No. 4 
should be made to furnish him with a formal deed of sale of the 
pronerty as directed bv the decree in suit No. 799 of 1874 (Appeal No. 55- 
of 1875). 


Defendants 1, 2 and 3 pleaded, inter alia, that the plaintiffs were not 
competent to bring this suit against them until they (the plaintiffs) had 
obtained a deed of sale of the property from defendant No. 4, and that the 
plaintiffs' claim to the moveable property in dispute was time-barred. 

On the lObh July, 1880, the Subordinate Judge made a decree in 
favour of the plaintiffs for the immoveable property, and rejected their 
claim to the moveable property, holding that the latter was barred, under 
Act XV of 1877, sch. II, art. 49, The following is his statement of his 
reasons: — ■ 

The plaintiffs sue to recover possession of property, both moveable and 
immoveable. Article 49 of sch. II of the Limitation Act (XV of 1877) provides 
a period of three years for suits for specific moveable property, to be counted 
from the time when theproperty is wrongfully taken or injured, or when the 
detainer’s possession becomes unlawful ; and art. 144 provides a period of 
[557] twelve years for suits for possession of immoveable property, to bo 
counted from the time when the possession of the defendant becomes 
adverse to the plaintiff'. The plaintiffs have stated in their plaint that the 


(1) See 4 B. 126. 
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«ause of action in this suit accrued to them on the 10th October, 1879 
being the date on which the decree of this Court in the last suit was con- 
rmed, m appeal, by the High Court. But, according to the nrovisions of 
the bimitation Act quoted above, the cause of action with respect to both 
the moveable and immoveable property must be held to have accrued to 
the plaintiffs from the time when the defendants' possession became 
adverse to the plaintiffs. The decrees of this Court and of the High Court 
did not create any new right in favour of the plaintiffs, or give them any 
fresh cause of action They simply made a binding declaration with 
respect to the right which had already become vested in the plaintiffs 
but which wa,s contested by the defendant. The plaintiffs, therefore' 
cannot date their cause of action from the passing of either of those 
decrees. On the 20th June, 1874, the first three defendants were 
placed in possession of the property by Mrs. Dickenson. The possession 
of the defendants has ever since been adverse to the plaintiffs, and the 
period of limitation must, therefore, be held to have commenced to run 
against the plaintiffs since the 20th June, 1874. When the plaintiffs 
brought their last suit to obtain a declaration of their title, as first purcha- 
sers against defendants 1, 2 and 3. and to compel Mrs. Dickenson to nass 
to them a foimal deed of sale, they could have simultaneously sued the 
defendants for possession of the property, but tbev did not do so The 
period of hmitation against the plaintiffs in this case must be reckoned 
from the 20tn June, 1874, the date on which the defendants 1, 2 and 3 
got possession of the property from Mrs. Dickenson.” 

On the 16th July. 1880, the plaintiffs paid into Court the balance of 
the purchase-money, and on the 23rd August of the same year they 
obtained a conveyance of the property executed by the Subordinate Judge 
on behalf of Mrs. Dickenson (defendant No. 4), under the Civil Procedure 
Code (Act VIII of 1859. s. 202, and Act X of 1877). 

The plaintiffs appealed to the High Court on the 29th September 1880 

L558J Farran (vpith him Manekshah Jehangirshah), for the ’appel- 
lants, contended that the present cause of action dated from the decree of 

the Appeal Court made on the 10th October. 1879, and that, therefore 
the suit was not time-barred. ’ 

Liverarity (with him M. G. Apte) appeared for respondents 1 2 
and 3 and took the preliminary objection that the plaintiffs had joined 
together in one suit causes of action which by s. 44 of the Civil Proce- 
dure Code may not be joined, except by leave of the Court first obtained 

T.T (instructed by Chalk and Turner) appeared for respondent 

No. 4 (Mrs. Dickenson). 


JUDGMENT. 

The judgment of the Court was delivered by 

Westropp. C.J.— The Subordinate Judge has held the suit of che 

^aintiffs, so far as it regards moveable property, to be barred by Act 
XV of 1877, sch. II, art. 49, which prescribes the time “when the 
proper^ is wrongfully taken or injured, or when the detainer's posses- 
ston becomes unlawful ” as the point from which the period of 
limitation begins to run. The question, therefore, is— when did the 
possession of the detainers, the four defendants, become unlawful ? To 
answer this question we must look at the contract between the plaintiff 
Dhondiba and Mrs. Dickenson, the fourth defendant, now Mrs.Bayley or 
Eaillie. As stated in the judgment in the specific performance suit 
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between the same parties in respect of the same contract (l), the 
contract was perfected by the payment of the earnest-money (Es. 1,000), 
on the 27th of May, 1874. to Messrs. Hearn, Cleveland, and Peile, as 
the solicitors and authorized. agents of Mrs. Dickenson for the sale of 
the property. The letter of the plaintiff, Dhondiba, of the 26th May, 
1874, contained (in its last paragraph) this passage : “ I also agree to 
pay the balance of the purchase-money within a month from this date 
on execution of the conveyance by the administratrix.” That implies 
that the conveyance was to be executed by Mrs. Dickenson within a 
month from the 26th May, 1874, and that thereupon the plaintiff Dhondiba 
would pay to her the balance of the purchase-money, which would be 
[559] Es. 13,000 — the whole purchase-money being Es. 14,000* The 
terms offered by the plaintiff Dhondiba in that letter were, subject to 
the immediate payment of the earnest-money (Es. 1,000), accepted by 
Messrs. Hearn, Cleveland, and Peile, by their letter of the 27th May, 1874. 
Hence it is clear that the plaintiff would not be entitled to the possession 
of the immoveable property, the subject of the contract, until the execution 
of the conveyance (or something equivalent thereto) and the payment or 
tender of the balance of the purchase-money. Until then the plaintiff 
had, by the contract, acquired only that equitable lien on the property, 
usually called an equitable estate, viz,, a right to call for a conveyance 
and possession of the property on payment or tender of the balance of the 
purchase- money (2). He has throughout been ready and willing to pay 
that balance, and it is owing to the fraud and misconduct of Mrs. Dicken- 
son and her co-defendants that it was not received, and that the 
conveyance was not duly executed to him within the time named in the 
letter of the 26th May, 1874. 

That fraud and misconduct compelled him to institute his suit for 
specific performance, and for a declaration of his right of priority over the 
present defendants 1, 2 and 3 (which suit was brought without delay and 
within the period named in Act IX of 1871, sob. II, art. 113 — the 
Limitation Act then in force), and, in that suit, the final decree of this 
Court on appeal was made in his favour on the lOth October, 1879. The 
balance of the purchase-money was paid into the Court of the Subordinate 
Judge on the 16th of July, 1880, and the conveyance was, under the Civil 
Procedure Code (Act VIII of 1859, s. 202 ; Act X of 1877, s. 262), in the 
absence of Mrs. Dickenson, executed on the 23rd August, 1880, by the Sub- 
ordinate Judge on her behalf. Where,” as here, an agreement is made 
for the sale of the immoveable and moveable property combined, the 
ownership of the moveable property does not pass before the transfer 
of the immoveable property.” This is so enacted by s. 85 of the 
Indian Contract Act, IX of 1872. In the Mofussil of this Presidency, 
where there has been a contract for sale of immoveable propGi'fcy axid a 
suit by the vendee for specific performance of [560] it, the decree for 
the specific performance of the contract, (coupled with the payment of the 
purchase-moDoy ), pass and have been treated, so long as we can recollect, 
as sufficiently passing. i,e., transferring, the ownership to the vendee, and 
entitle him to the possession of the property. It has been hitherto 
extremely unusual for the vendor to be required to go through the form 
of executing a conveyance to the vendee, or for the Judge, as in the 
present case, to execute the conveyance ,for an absent or recalcitrant 
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vendor-proper as the Act VIII of 1859. s. 202, and Act X of 1877 
s. 26.2, show that course to be. Were we, however, to hold the actual 
conveyance under such circumstances to be indispensable, we should 
shake thousands of titles heretofore considered unimpeachable Without 
any conveyance the vendee is deemed to be, under the decree and 
the payment or tenner of the purchase-money, full owner, and, as such, 
entitled to possession, and to maintain an action in the nature of eject- 
ment against all peisons bound by the decree and obstructing his 

case that right accrued to 
the plaintiffs, as regards both the moveable and immoveable prooertv at 

the earliest on the making of the final decree in the snecific performance 

suit and the naynnent or tender of the balance of the purchase-money under 

It. ihe period of limitation to the present suit commenced to run then 

and not at the date of the original contract, and this suit is, aocordinelv’ 

allowed by art. 49, sch. II of Act x'v 

presented on the 17th Januarv 
1880. So far from this suit being open to the impeachment 
of being too late, as held by the Subordinate Judge and contended for 
by the defence, the real question is whether it was not premature the 
balance of the purchase-money not having been paid when this suit’ was 
instituted, or. in fact, until the 16th of July, 1880, i.c., six davs after the 

£ w decree being dated 

the 10th of July, 1880. We find, however, on examination of the record, 

that the plaintiffs, simultaneously with the presentation of their 

plaint, offered to pay into Court the sum of Rs. 13,000. the balance of 

®"dthat they again offered to pay it into Court 
on the 18th of June, 1880. This is esfablisbed by a [561] darkhast 
presented to the Subordinate Judge by the first, second, and third defend- 
ants on the i9th of June, 1880. In that darkhast it is stated that “while 
the discussion was going on yesterday in Court, the plaintiffs offered to 
pay the balance of the purchase-money, Rs. 13,000. To whom should 
this money be paid— whether to us or to the fourth defendant (Mrs. Dicken- 
son ahas Bayley) ? With reference fo this discussion, we omitted to men- 
tion one circumstance. If the Court comes to the conclusion that the 
fourth defendant should get the purchase-money, she, it should be remem- 
bered, has received from us Rs. 5,000. She admits this—" the balance 
of Rs. 10,000” (alleged by the first three defendants to have been paid by 
them to Mrs. Dickenson, on their contract with her for purchase-held in 
the specific performance suit to be fraudulent as against the plaintiff in 

that suit! she does not admit to have received. The Court should be pleased 

^ make an order to pay her the remaining sum after deducting Rs 5 000 ” 

The order made on that darkhast by the Subordinate Judge on the’ same 

19th of June, ^80, was that this darkhast (or petition) should be 

mu flu""? by him when making his decree in the suit, 

ihat the balance of the purchase money was not received into Court 

'^be Court, and not of the plaint- 
iHs. The act or omission of the Court cannot be permitted to prejudice 

Eue suitor Again, the non-reception of that balance, when again ten- 
dered on the 18th of June, 1880, was due partly to the convenience of the 
uourt and partly to a question raised by the defendants. For this the 
plaintiffs are not responsible. We must hold that they were entitled to 
bring this suit when they did, and that it was neither premature 
nor too late. The objection made in this Court to-day by the 
learned counsel on behalf of.the defendants other than Mrs. Dickenson 
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1881 (i.e,, the first three defendants), that leave was not obtained to bring 

March *2. this one suit for the immoveable and moveable property together, was 

not made in the Court below — those defendants being then and there 

Appel- apparently content to have the suit decided on its merits. Such an 
LATE objection being of a dilatory character, and quite besides the merits. 
Civil, ought, we think, to have been taken in the Court of first instance, and 
not after the parties have incurred the cost and expended the time 

5 B. 554= [562] necessary for a bearing on the merits. If not taken in the Court 

6 iDd. Jur. Qf gj.g(; instance, and the defendants have gone to a full hearing on the 

merits, we think that it must be regarded as waived. It is. therefore, 
unnecessary for us now to decide whether, in a case like this, viz.^ a 
single contract for sale of moveable and immoveable property together, 
S.44 of Act X of 1877 renders leave to bring such a suit as this a prelimi- 
nary step requisite for its nstitution. 

We vary the decree of the Subordinate Judge by holding chat, neither 
as regards the moveable nor the immoveable property, is this suit barred 
by che law of limitation ; and by directing that the plaintiffs (Hariba 
being admittedly in the same interest as Dhoodiba) be put into posses- 
sion of the moveable property as well as the immoveable prooerty respec- 
tively mentioned in the plaint. And if it appear to the Subordinate Judge 
on inquiry that the said moveable property bas, since the date of the con- 
tract for sale by Mrs. Dickenson to the plaintiff Dhondiba, become dete- 
riorated or to any extent been lost, so that it cannot now be delivered to the 
plaintiffs in the same condition and to the same extent as it existed at that 
date, let the Subordinate Judge ascertain and fix the amount in money, 
which would be a fair compensation to the plaintiffs for such deterioration 
and loss. And it is hereby directed that all of the defendants shall forth- 
with pay to the plaintiffs the amount so fixed by the Subordinate Judge. 
Mrs. Dickenson (otherwise Bayley) must bear her own costs of this suit 
and appeal. The other defendants must pay to the plaintiffs tlieir costs of 

this suit and of the appeal. 

5 B. 863 = 6 Ind. Jur. 38. 

[563] APPELLATE CIVIL. 

Before Sir Charles Sargeyit, KL, arid Mr. Justice Melvill. 

Varjivan Rangji and others (Plaintiffs), Appellants v. Ghrlji 
Gokaldas and others (Defendants), Respondents.* 

Ghel.ti Gokaldas and others (Defendants), Appellants v. 

Varjivan Rangji and others (Plaintiffs), Respondents. 

[27th January, 1881.] 

Hindti lo-ro — IVidojv — Daughter — Alienation —Cotxsent of heirs — Legal necessity. 

An alienation, bv a Hindu widow, oi immoveable property inherited from her 
husband is invalid in the abssnoo of legal nooossity, but the invalidity can bo 
removed by the consent of all the heirs of the widow’s husband who are likely to 
be interested in disputing the transaction : Raj Lnkhce Dabea v Ookool Chwulef 
Chowdhry (1) followed. 

Sale made conjointly by a Hindu widow and h^r daughter, who subsequently 
predeceased her mother, of immoveable property inherited by the widow 
husband, in the absence of legal necessity ordered to be sot aside; and the grandsons 

• Gross Appeals Nos. 175 and 180 of 1880. 

(1) 13 M.I.A. 209. 
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T ;i the 'decision of S H Phillno^fg 

2: (s“2 .Tn.S ““ "' 

JUDGMENT. 

tb, S'2u.h>S by “■” “ “• “' "■• “' 

Sargeot, J_— The plaintiffs in the suit are the grandsons of the 
second cousins of one Narotam Shevakram, who died leaving a widow 

June IRfi V^khat. Bai Achrat died L the l?rh 

June. 1865. haying survived her daughter. The object of the suit is to 

Z:?19!Sr2“7!l3”.‘S2"<.''r6j 

The first defendant contended by his written statement— 

o' mu ® Limitations. 

2. That the fields ware sold to him by the widow. Bai Achrat arid 
herdaughter for a necessary purpose on PoMs^ Surf 12 of Samvat IRIfi 

and that he thus became the lawful owner of them. ’ ’ 

[ 864 ] 3. That the bouse was sold to him by the widow. Bai Achrat - 
for a necessary purpose on Poush Sud 1st. Samvat 1921 

4. That the plaintiffs, though aware of the fact of the sales to him 

took no objection to the same. * 

5. That he had spent Rs. 624-11-33 on the property. 

Defendant No. 2 by his written statement states- 
'll purchased the house from the first defendant on 1 

Poush Sud, 1923, and has spent Rs. 1,400 on improving it. 

2. That plaintiffs had full knowledge of his purchase and of the im- 
provements, and never objected. “ 

of 1859 could not be maintained under s. 8 of Act VIII 

state— ^ defendants 3. 4. 5, 6. 7. 8 and 9 by their joint written statements 

from d.fe?a*l ‘ “» 

£ n defendants 7 and 8 nurchased 

fields 761 and 762 from first defendants in equal shares. 

Lastly, defendant No. 10 says that field 331 has been in his nos 

session for ^ very long time and that neither the widow nor daughter 

1 T j 1 * 1 ^^0^3 possession of all the 

nelds to plaintiffs on the payment, as regards field 331 of Es 51 to 

u°' Narotam, knd also ordered 

that they should be paid Es. 381 by defendants 1 and 2 for the house 

Against this decree three several appeals — Nos. 167, 175, 176 of 1878— 

were preferred by the defendant No. 10. the plaintiffs’ and ’defendants Nos 1 

and 2 respectively. In apoeal 167 the District Judge found that it was 

not proved that Nyotam, through whom the plaintiffs claim, mortgaged 

field No. 331 to deiendant 10, and he disallowed their right to redeem. 
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In appeals 175 and 176 the District; Judge found — 

1. That the claim was barred as regards fields 761, 762, 331, but not 
as regards the house and the other fields. 

[365] 2. That the house and fields were not sold for a necessary 
purpose to the first defendant. 

3. That the plaintiffs are the grandsons of the second cousins of 
Narotam Shevakratn and decreed possessions to be given up to the plain- 
tiffs of fields 219, 233, 237 ; but that plaintiffs should recover Rs. 381 
from first or second defendant instead of the house. From this decree 
in appeals Nos. 175 and 176 the plaintiffs and defendants 1 and 3 now 
appeal. 

[The judgment then nrooeeds as follows to dispose of the point of 
limitation raised by the plaintiffs : — .1 

At the hearing the plaintiffs claimed the right to aopeal against the 
decision of the Court below in nppeal 167. Two objections, however, 
are fatal to this claim. In the first; place, they have not filed an appeal 
against that decision ; but, in any cise, the finding of the Court below, 
respecting the mortgage, was on a question of fact, and, therefore, not 
appealable; and there being no mortgage, the right to recover field 
No. 331 was clearly barred by the long possession defendant No. 10 had 
enjoyed of the field. Passing to the other fields in question it is not in 
dispute that they toget-her with field No. 331, already disposed of. were 
sold to the first defendant by the widow, and conveyed to him by an 
instrument bearing date 12bh Poush Siid^ 1912, to which both the widow 
and her daughter were conveying parties. The present suit is brought by 
the plaintiffs, as the persons entitled by inheritance to the possession of 
the lands on the death of the widow, to recover the fields. And their 
right of action, as such, clearly, therefore, falls under No. 142 of the 
Limitation Act of 1871. which admittedly the Act to be applied. The 
Court below was, therefore, in our opinion, wrong in holding that any 
pare of the plaintiffs’ claim was barred. 

But the main point argued before the High Court, and uoon which 
the judgment proceeded, was whether the conveyance by the widow, 
Achrat, and her daughter were valid by tin Hindu law. Upon this point 
the Subordinate Judge made the following observations ; — 

** I now come to the second ground of the plaintiff’s objection to the 
deed of sale, namely, that the fact of Bai Vakhat being a [566] party 
to that deed does not alter the character of the transaction, and that it 
does not do awiy with the obligation on the defendant No. 1 to prove 
that Bai Achrat was under a legal necessity to sell the property, and that 
’the sale was a bona fide one. 

“ In Ram Shevnek Roy v. Sheo Govind Sahn (l) it was held by the 
Calcutta High Court that a Hindu widow takes with her husband’s estate 
the power of alienation ; and conveyance made by her gives a good title, 
liable only to the superior claim of such of her husband’s heirs as may 
be alive at the time of her death ; and, in a case where certain landed 
property in the possession of a Hindu widow was soH on the alleged 
ground of necessity, and the execution of the dead of purchase was 
attested by the then next heirs, it was held by ttio said High Court 
that the assent implied in such attestation was not cooolusiva in law 
as to the necessity for the sale, though the fact of persons most interest- 
ed in contesting such a sale being called in to execute the deed is 


(1) 8 W.R. 619. 

372 



JII] 


VAEJIVAN RANGJI V. GHELJI GOKALDAS S Bom. 568 


0° ‘1^® part °f the purchaser 
(Madhub Ohimder Eajrah v. Gobind Ohunder Banerjiil)) ■ and in the 

oi Kali Mohun Deb Roy V. Dhananjoy Shahid ruled that the 

consent of the then reversioner to a sale by a Hindu widow, though 
not binding evidence on the present heir, is strong presumption of 
the existence of necessity at the time of sale, to be rebutted only 
by proof of fraud and collusion or of the absence of necessity (2). 
In /jyaZawat/i V. ZwZm( 3) the Agra High Court held that where a dau- 
ghter was colluding with the widow in making transfer of divided pro- 
perty the plaintiffs, the next reversioners after the daughter, were com- 
petent to maintain the suit to have the transfer declared null and void ■ 
and in the case of Bajlukhee Dabea v. Gokool Chandra Ghoiudhry (4) the 
Judicial Cominittee of the Privy Council ruled that a recital in a deed of 
sale, by a Hindu widow, of her deceased husband’s property, setting forth 
that the alienation was necessary for the purpose of paying his debts, is not 
of Itself evidence of such necessity ; nor does the attestation of a relative 
import his concurrence. Such a transaction may become [567] valid bv 
the consent of the husband's kindred ; but the kindred in such case must 
generally be understood to be all those who are likely to be interested in 
disputing the transaction. ’At all events, there ought to be such a concur- 
rence of the members of the family as suffices to raise a presumption that 
the transaction was a fair one, and justified by Hindu law. Prom the 
above rulings it may well, I think, be laid down that a sale by a Hindu 
widow, though assented to by the reversioner, who predeceased the 
widow, may, for want of proof of legal necessity for the same, be set aside 
at the instance of the heir of her husband who succeeds her on her death 
and that the fact of the then reversioner assenting to the sale can only be 
considered as a piece of evidence to prove the necessity, but liable to b& 
rebutfeed by stronger evidence on the other side. 

“ It is argue i by Mr. Dasaibhai, on behalf of the defendant No 1. 

that Bai Vakhat. the then reversioner, having been joined by Achrat in 

the conveyance, it becomes abselute, an i cannot be questioned by the 

person who succeeds the widow on her death ; and in support of his 

^gument he relies upon the rulings of the Calcutta High Court in Gout 

Surri Dutt v. Radha Gobind Shah (5) and in Mohunt Kishen Ge^r v 
BusgeetRoy{6). 

“In Gour Hurri Dutt v. Radha Gohhid Shah it was ruled by a 

I.A 1 * J ^ A ^ ^ a reversionary interest 

may be sold m execution of a decree ; but a Full Bench of the same High 

Court has ruled, in Ramchandra Tantra Das v. Dharmo Narayan Chuclc- 

erbuttyVl),^ that the interest of an heir expectant on the death of a widow 

in possession is such a mere contingency that it cannot be regarded as 

property, and, therefore, is not liable to attachment and sale under s. 205 

^ Act VIII of 1859. There being thus a Full Bench ruling of the same 

High Court, the decision of a Division Bench of that High Court cannot 
be followed. 

“In Mohunt Kishen Geer v. Busgeet Roy it was held, by a Division 
Bench of the Calcutta High Court, that a Hindu widow in possession and 
the apparent next taker, by joining in [568] one conveyance, can make a 
■complete title ; but the facts, as reported, do not seem to me similar to 


(1) 9 W. B, 350. 

(4) 12 W.B.P.C. 47. 
(7) 7 B.L.R. 341. 


(2) 6 W; B. 51. 
(5) 12 W. B. 54. 


(3) 3 Agra B. 55. 
(6) 14 W.R. 379. 
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1881 those of this case. In the case referred to, the suit was brought by aper- 

27. son claiming through the reversioner, who was a party to the conveyance 

Apppt '^as, therefore, unjust and inequitable to hold that a representative of 
AFFEL- the reversioner was at liberty to contest the validity of the purchase by a 

DATE stranger who took all possible precaution in purchasing the property. 

Civil, Again, the ruling of the same High Court in Kali Mohan Deb Roy v. 
■> ncA _ Dhananjoy S/ia/i (1) does not seem to have been overruled in deciding: 
’ case of Mohunt Kishen Geer v. Busgeei Boy, It must, therefore, I 

° 88 (distinguished from the present case. 

It is urged, on behalf of the plaintiOfs, that, even if it be supposed 
that the consent, by the then reversioner, to a sale, by a Hindu widow, 
of moveable property makes the sale absolute, Bai Vakhat was not capable 
of giving such a consent, and he relies upon the ruling of the High Court 
of Bombay in Vijiarangam y. Lakshuinani^) , wherein it has been held 
that as to stridhan acquired by inheritance (so far as it consists of immove- 
able property) a woman’s power of alienation must be limited. I think this 
aigument is good. If a woman, who has inherited the immoveable 
property of her father, cannot alienate at her mere caprice, there are equal- 
ly strong, if not stronger, reasons for bolding that she cannot, at her mere 
caprice, give an absolute consent to the sale, by her mother, of immove- 
able property of her husband. 

“ Under the above considerations I hold that the fact of Bai Vakhat 
being a party to the deed of sale does not alter the nature of the transac- 
tion, and that the said deed of sale cannot be held valid without proof of 
necessity." 

In appeal to the District Judge be held, as has been stated in the 
part of the High Court’s judgment given above, that i*he plaintiff’s olaim 
was barred as to three of the six fields, and that neither the house nor 
any. of the fields was sold under legal necessity ; and he decreed that the 
plaintiffs should recover possession of fields Nos. 219, 233, and 237,. 
but not of the others, and [5693 that, as regai'ds the bouse, he should 
recover from the first and second defendants Rs. 381. 

. Nanabhai Ilaridas (Government Pleader), for the original plaintiffs. 
—The plain question involved in these appeals is whether the widow 
Achrat made valid alienations. The fields were conveyed by her and her 
daughter, Vakhat; the bouse was conveyed by her alone. I submit that 
fibis fact of the daughter joining with her mother makes no difference, for 
3|ie possessed only what, in the English law, would be called a contingent' 
i*emainder which by her death before her mother never became vested in 
her. In the case of Mohunt Kissen Geer y, Biisgeet Roy(S) it was, no 
doubt, held that a Hindu widow in possession and the next apparent' 
taker, by joining in one conveyance, could make a complete title, but that 
Was a case in which the claimant claimed through the reversioners. Here 
the plaintiffs claim adversely to the nearest reversioners. On the point of 
the consent of heirs which, under certain oiroumstauoes, validates a sale by 
a widow, I would draw attention to the remarks at p. 568 of Mayne's Hindu' 
Law, and the authorities cited there. They show that all the heirs seemingly 
interested must join in giving the consent. The position of a woman 
is, under the Hindu law, one of dependence ; and the consent of a daughtoTr 
albeit she is the next reversioner and heir, is insufficient to validate her* 
mother's alienation. As the Subordinate Judge has held, it can be, at 

(1) G W.R. 51. (2) 8 B.H.O. R. 0.0. J. 244. (3) 14 W.R. 379. 
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best, but strong evi^denca to prove that legal necessity existed for tbe alien- 
ation, and It 13 liable to be rebutted by stronger evidence to the contrary 
Tne succession of females, according to the Hindu law, is not regular sue-' 

which the succession of males is based, has no application to the case of 
female succession : Guya Pershad Kur v. Shumbhoonath Burvmn (1). 

ine following authorifcieg were also referred to ■ 

West and Buhlar, 120 ; 2 MacNaghten’s Hindu Law, 309 ; Gunning- 

^ Norton’s Leading Cases, 626. 
ffaWas, for defendant No. 1, Gheiji, and his 

submit that the conveyance, by 

S/?? ""/“n 7®*^ alone,' is valid 

Cohychund Butt V. John Mcore(2). In that case, where the re;ersioners 

^l‘®°^‘‘on by her was held to be valid, and the 
heirs of the reversioner were also held to be bound bv her act. Pratav 

thunder Boy V. Shreemutty Joy (^) was a case of relinquishment bv a 

widow in possession m favour of reversioners ; and it was further held 

there that a relinquishment in favour of second reversioners was also 

valid If made with the consent of the first reversioners In the case of 

Gout Burn Dull v. Eadka Gobind Shah(i) the Court went so far as to 

hold that a reversionary interest could be sold in execution of a decree 

1878 the Calcutta Court held in Baj BuUubh Senv. 

Oomesk Ghunier Eoozi^) fcLat a graafc by a Hindu widow made with tbe 

consent of the next reversioner was valid, and created a title which could 

not be impeached, on the death of the widow, by the person who, but 

lot such grant would be entitled as heir of her husband. That affirmed 

the ruling in Sh-am Soonduree v. Shurut Ghunder Dutt (6). I, therefore 

submit that the sales, both of the house and fields, were good, and the 

original as well as the subsequent vendee acquired good title. 

Shantaram Narayan, for the vendee of the house, relied on the autho- 
Titles cited by Mr. Gokaldas. 

Pandurang Balihhadra, for the original defendant No. 10. 

The judgment of the High Court then proceeded to deal with the 
above point. 

JUDGMENT CONTINUED. 

Saegent, J Passing to the merits of the ease, as the Court below 
has found that the sale of the fields was not for a necessary purpose the 

Sd 1912 Ind th of 12th Poush 

Bud, 1912, and that of the eight defendants claiming through him, depends 

upon thequostion whether the widow and daughter of Narotam Shevak- 

frh^ indefeasible title as against the persons who 

(the daughter having died before her motherl became entitled to the pro- 

perty as the next heirs of Narotam on the death of the widow. As Bai 

Vakhat s mteresD in the fields at the time of the sale was contingent on her 
surviving her mother, which she failed to do, her joining in the convey- 
ance could (if at all) only operate to give validity to it as importing the 

concurrence of the then nearest apparent heir of Narotam to the alienation 
in question. 

Now, it may be taken as well established that the consent of heirs 
will render valid an alienation by a widow under circumstances which 


(1) 22 W. R. 393. 
(4) 12 W.R. 54. 


(2) 1 Pulton ’s Rep. 73. 
(5) 6 C. 44. 
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would otherwise not justify it. Tfc was so held by the Privy Council 
as far back as the case of Cossitiath Bysak v. Hurroosondree Dosseeil) 
the question, who are the heirs whose consent will thus render the aliena- 
tion indefeasible, has led to much conflict of decision. The principle, 
however, upon which that question is to be answered has, we apprehend, 
been laid down by the Privy Council in the case of Raj Lukhee Dabea v. 
Gokool Chimder Choivdhrij(Q,). Their Lordships say: “ They do not mean to 
impugn the authorities, &c., which laydown that a transaction of this kind 
may become valid by the consent of the husband’s kindred, but the kindred 
in such cases must generally he understood to be all those who are 
likely to be interested in disputing the transaction. At all events, there 
should be such a concurrence of the members of the family as suffices 
to raise a presumption that the transaction was a fair one, and one 
justified by Hindu lavv.” In the present case the plaintiffs, although 
distant heirs, were the heirs presumptive of Narotam ali the time of 
the sale, entitled to succeed in the event of Vakhafi dying before her 
mother without issue, and, as such, clearly interested in disputing the 
sale. Nor can the mere concurrence of Bai Vakhat, albeit the nearest 
in succession (having regard to the state of dependence in which all 
women are supposed by Hindu law to have their being), be regarded as 
affording the slightest presumption that the alienation was a justifiable 
one. On both these grounds, we think, the plaintiffs are entitled to suc- 
ceed. With respect to the house, the plaintiffs are clearly entitled bo it on 
[372] recouping the second defendant what has been actually expended 
by him in rebuilding it. The decree must, therefore, be varied by 
directing that the plaintiffs be put into possession of all the fields, except 
No. 331, and also of the house on cayment, by plaintiffs to second defend- 
ant, of the moneys actually expended by him in rebuil<iing it. the same to 
be determined in execution of the decree, and by directing that the first 
and other defendants (excepting the tenth defendant, Abheram Nathuram) 
do pay plaintiffs their costs throughout. Plaintiffs to pay to defendant 
No. 10 the costs of the second appeal. 


Decree accordingly. 


5 B. 572 = 6 Ind. Jur. 96. 

APPELLATE CIVIL. 

Before Mr. Jtistice Melvill arid Mr. Justice Nanabhai Haridas. 


Jamnad.as (Defendant), Applicant v. Bat Shivkor {Plaintiff), 

Opponents [lObh March, 1881.] 

Damages on acoount of reni — Suit for use and occupation — Trespass--~Ejectment^Mesne 
profits — Court of Small Causes - Jurisdiction. 

The plaintiff, alleging that the defendant, without her permission, removed 
a look placed by her on hor house and took possession of it, sued in a Court of 
Small Causes for " damages on acoouut of rent ” of whiob she was thus deprived. 
The Court, regarding the suit as one for use and oooupation, made a decree in 
favour of the plaintiff. 

Held— th&a the suit was not rightly regarded as one for u^e and oooupation, 
for tbo claim was not based on any oontraot, express or implied: it should have 
been regarded as an action of trespass, brought to try a question of title, — an 
action in which the Court of Small Causes had no jurisdiotion. The plaintiff's 

• Extraordinary Civil Application, No. 136 of 1880. 

(1) 2 Mor. Dig. 198 Ed. 1849. (2) 13 M.I.A. 209.(328). 
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proper remedy was by an action of ejectment in fcfae ordinarv Civil Courts to 
whioh’tbe dyend^t 

The decree of the Court of Small Cases was, accordingly, annulled. 

This was an application for the exercise of the High Court’s extra- 
^ IT I"- P by Khan Bahadur Curslfcji 

LOfoJ ihe facts oi the case are as follows 

The plaintiff alleged that a house, situate in the city of Ahmedabad 
belonged to her husband, a member of a divided family and that on his death 

she became the sole owner thereof : that, four years and seven months 

before the date of her plaint, the defendant removed the look which she 

“iT possessed himself of it ; that she had thus lost 

rent which she otherwise would have got ; and she. therefore claimed Es. 99 

as damages on account of rent.” .She confined her claim to loss sustained 

tbe‘r! previous to the suit on account of the operation of 

the Law of Limitation. The plaint was filed in the Court of Small 

Causes at Ahmedabad, which treated it as an action for use and occupa- 

The defendant nenied the plaintiff’s ownership, and asserted his own 
fh irito the merits of claim; and, finding the title of’ 

in favour of TeTorm^ ^ 

the High Court for the exercise of its extra- 
ordinary .mrisdiction on the ground that the suit did not lie, and that the 

Small Cause Court had no jurisdiction, whereupon a rule nisi was issued 

to .he plaintiff to snow cause why the decree should not be annulled for 
want of jurisdiction. 

Pandurang Balihadra showed cause.— A course of decisionq Haq 
established that it is permitted to a Court of Small Causes to try a ques- 
tion of title which incidentally arises as aside-issue. The plaintiff alleged 
that the defendant was a mere trespasser, and the Court has found that 

but'dW not d ® “PlP undoubtedly have ejected the defendant, 

but did not do so ; it must therefore, be assumed that he was in possession 

permission of the plaintiff, who was entitled, there- 
fore, to treat him as her tenant, and sue him in an action for use and 
occupation. 

Shantaram Narayan, confra.-There is no contract, express or 

implied, between the plaintiff and the defendant ; and no suit would lie for 

use and occupation. Each party asserted his or her [574] title, and the 

^dge of the Court of Small Causes disposed of the case on that point. 
Which he bad no jurisdiction to do. 

Turner v. Cameron’s Goalbrook Steam Coal Co. H) and Tew v 
Jones (2) were referred to. 

JUDGMENT. 

plaintiff, in the Court of 

Jn^nno -,1 recover damages on account of rent.” 

® ‘‘"P defendapt for three 

years. The plaintiff alleged that the defendant had had occupation for 
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1881 four years and seven months ; but that, as a portion of the claim was 
Ma rch lO. barred by limitation, the suit was confined to the amount due for three 
, pp years. In her deposition the plaintiff alleged that the defendant bad re- 
moved her look from the door of the house, and occupied it without her 
LATE permission. 

Civil. On the face of the plaint the suit would appear to be what in 

3 R 370 — England would be called an action for use and occupation ; but, as 
■ such, it should arise out of contract, and could not be maintained in 

absence of an express or implied contract to pay a reasonable sum 
for the occupation of the bouse. It was on this ground, and also because 
we were inclined to think that a Court of Small Causes had not jurisdic- 
tion to determine the question at issue between the parties, that we 
granted a rule to show cause why the decree of the Judge ot the Small 
Cause Court should not be set aside. 

At the hearing of the rule it has been argued that the action is an 
action of trespass, and that, the claim being one for damages, the Small 
Cause Court had jurisdiction, notwithstanding that a question of title may 
incidentally have arisen. It is true that this Court has held that a Small 
Cause Courtis not ousted of its jurisdiction merely because a question of 
title may incidentally arise, and that it may determine such question, so far 
as may be necessary, for the purpose of the suit. But the present is not 
a case in which the real object of the suit is to obtain a remedy which a 
Small Cause Court may properly give, and in which a question of title 
to immoveable property only incidentally crops up for decision. It 
is an action of trespass (ii that be its nature), of [675] which the 
sole object manifestly is to try the title to the house. It would be very ob- 
jectionable if persons out of possession were thus allowed to harass per- 
sons in possession, by obtaining from a Small Cause Court periodical 
decrees for damages or mesne profits, founded upon a decision as to title, 
which the defendant would, from the constitution of the Small Cause 
Court, be debarred from bringing under the cognizance of the superior 
Courts. The plaintiff’s proper remedy, if she has been dispossessed of. 
her house by the defendant, is to bring an action of ejectment in the 
ordinary Civil Courts, — ^coupling with her demand, if she see fit, a claim 
for mesne profits for the period during which the defendant may have 
been in occupation. We make this rule absolute, and annul the decree of 
the Small Cause Court ; but as no objection to the jurisdiction was therai 
taken by the defendant, we direct that the parties bear their own costs 
throughout. 


5 B. 373^6 Ind. Jur. 98. 

APPELLATE CIVIL. 

Before Mr. Justice Pinhey aiid Mr. Justice Nanabhai Haridas. 
Javhekbai. (Applicant) v. Hariuhai. (Opponent).'^' [4th April. 1881.] ’ 

The Code of Civil Procedure, Act X of 1877, s?. 293, 291, 306, 307 aid Court sale 
— Defaulting purchaser — Failure topxy deposit — Iie%aU —Redress against defaulter 
— Bidding without permission of Court— Benanii purchase. 

A purchaser of property at a Court aalo who fails to pav tha deposit (25 per 
cent, on the purohase-money) directed to be paid by a. 306 of the Oiv. Pro. Code- 
ia a defaulting purchaser within the moaning of a. 293 of that Code, and liable, ■ 

• Extraordinary Civil Application, No, Hi of 1880. 
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JAVHEBB4I V. HARIBHAI 


6 Bom. 577 


'an «pons°es“at nXg \ll samf ““ “ “-J 

sHnsiSESrrr 

provisions of a. 294 of the Civ, Pro. Code 

"■• ’15i!r”Ln?;5‘Si - M. .,„. 

This was an application for the exercise of the High Court’s extra- 

"„i:srfX“ °' ®‘’'“'‘“' 

of property sold at a Court sale under s. 293 of the Code of Civil Proce- 
dme. She alleged that a house belonging to her judgment-debtors was 

ft^ ^ °°® Haribbai bid for 

It and was aeclared to be the purchaser ; that the said Haribbai having 

failed to pay the deposit of 25 per cent, as provided by s. 306 the house 

prayed that Haribbai might be directed to make up this deficiency aid 

pay the expenses incurred in putting un the hmiQA tn a j 

hv q 9q^ nf i-hA PiTTi-i p>,^ A ^ up one douse to a lesale as provided 

A ^ Haribbai conteaded that s. 293 of 

the Code did not apply to a resale had in consequence of the failure of the 

Zair"“^r®" I ° deposit. He also contended that tne 

(the LriTS^r of the relationship between the appellant 

fost Slinad Z P^rodaser, the latter having bid without Lying 

fact, bmami. “ permission of the Court. The purchase was. in 

contention, and rejected the 
appBoation ot Javherbai. who consequently now applied to the High 

Ncigiudas Tulsidas^ for the applicant. 

Vinayak Mahadev Pandit^ for the opponent. 

JUDGMENT. 

The judgoaent of the Court was delivered by 

f -1 ^*3 tlie first purchaser of the house, but he 

^iled to pay the deposit required by s. 306 of the Code of Civil Procedure 
Consequently, the house was “ put up again and sold.” At the resale the 
house was purchased by Parshotam. the step-grandson of the decree- holder, 
Javherbai, for Rs. 125 less than Haribbai had bid for it. 

Javherbai then applied to recover this sumofRs. 125 from Haribbai 

under s. 293 of^the Code of Civil Procedure ; but the Subordinate Court at 

f oqq'?®® ®“ application on the grounds :-(l) that the second part 

^ property is resold by reason of 

the first [577] purchaser making default in payment of the deposit required 

®3,le by s.306 of the Code; and (2) that thepur- 

of s 294 Parshotam invalidated the sale under the provisions 

I the Subordinate Court was wrong. It is 

provisions of s. 293 of the Code apply to resales under 
the Code, whether made xn consequence of default of payment of deposit 
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under s. 306, or in consequence of default of payment of the purchase- 
money under ss. 307 and 308. Tne fact that Parshotam, the step-grand- 
son of the decree-holder, purchased the house when it was put up a second 
time for sale did not necessarily invalidate the sale ; although, under cl. 3 
of s. 294 of the Code, the Subordinate Court might, on the application of 
the judgment-debtor or any other person interested in the sale have set 
aside the sale on this ground, if it were proved to the satisfaction of the 
Subordinate Court that Parshotam had purchased the house for or on be- 
half of the decree-holder. Javherbai. In his application to the Subordinate 
Court, Haribhai did, jn fact, state that Parshotam, who had purchased the 
house when it was put up again and sold, *’ was Javberbai’s grand- 
son ; but he rested content with making this statement. He did not say a 
word which can be construed into an application for an order to set aside 
the sale. In the absence of such an application the Code does not, in 
s. 294, contemplate a sale being set aside. No fraud or collusion is charged 
against Parshotam or Javherbai. As Haribhai was at one time willing to 
bid more for the property than the sum at which Parshotam purchased 
it, it is not apparent what possible objection can be taken to Parshotam's 
act. 

As neither of the grounds, on which the Subordinate Court proceeded, 
are good, rhe order of the Subordinate Court rejecting the application of 
Javherbai must be reversed, and the application be remanded to the 
Subordinate Court for disposal on its merits. 

Costs in this Court must be borne by the respondent, Haribhai 
Madhavji. 


5 B. 378. 

[678] APPELLATE CIVIL. 

Before Mr. Justice M. Melvill and Mr. Justice F. D. MelvilL 


Moheyouin valad Maslodin. {Applicant) v. Chhoxibibi, 

wipe op Ghasita Miya, {Opponent.)* 

[6th January, 1880.] 

Bombay Act 111 of 1874 — Act X of 1876— Ji*risrfic(ion of Civil CourU, 

Noi‘her Bombay Aot III of 1971 nor Act X of 1876 contains any provision 
czcludinf; tho jurisdiction of Civil Courts in a suit brought to establish a share 
in the emoluments of a vaian whiob has ceased to be a service vatan. 

This was an application, under the extraordinary jurisdiction of the 
High Court, against the decision of E. Cordeaux, Judge of the District 
Court of Khandeah, in appeal No. 74 of 1878, reversing the decree of the 
Second Class Subordinate Judge of Nandurbar in suit No. 895 of 1877. 

The plaintiff Moheyodin brought this suit for Ra. 75. being the 
amount of eight years' arrears of his shave in a certain allowance received 
by the defendant from Government in lieu of a service vatan. The plaint 
was filed on the 10th November. 1876. The plaintiff produced a certifi- 
cate from the Collector of the district, as required by 8. 6 of Bombay Aot 
XXIII of 1871, sanctioning the suit. 

The defendant among other objections, answered that the allowance 
was payable at the pleasure of Government, and that the suit was not 
tnaintainable. 


Applicatiou under Extraordinary Jurisdiction, No. 108 of 1S79. 
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ni.] MOHEYODIN VALAD MASLODIN V. CHHOTIBIBI S Bom. 586 

1R7sf^T awardei the okintiff’s claim (4th March 

1878). In appeal, the District Judge reversed the decree of the first Court’ 

a d rejected the plaintiff’s claim on tihe groun 1 that Civil Courts had no 

X of 187^ 

a-v 01 i«^b. ihe following are his reasons : — 

r,P, suit is for eight years' arrears of a share in an annual allowance 

oimerk an office for fixing and recording current prices It is net 

® and that it has 

CBri i ° now; that there has been a settlement whereby a 

Act IiY^f °f 8s>’vic0. In (Bombay) 

Act III of 1874 naton property IS described as property apnertainine to 

'"°i“des cash payments ; and the expression ‘bere- 
taiy office includes such office, even when the service originally appertain 
in^ to It has ceased to be demanded. The Collector is bound to prepare and 
keep a register of ncn-service vatans. and it is the Collector alone who can 

eteimme who are entitled to receive payments of cash allowances • and 

any setdement made before the date of the Act coming into force for the 
puipose of relieving the holder of the vntan, bis heirs, and successor from 
service has the same force as if made under the Act. It is urged for tee 

mirYth’’ is merely to recover a share ot the money 

paid to the^appelknt by Government, and does not relate to the vatan. '* 

anit hoa k .• t. , further urged that the present 

that ^k sanctioned by the revenue authorities. I am of pinion 
that this has been done under a mistaken view Tn VrKutt^oty C/7^ z.- 

Modal . Tk. Ooll^^ „ E.,^„ (1) 7.°;.. feiSt Sfv’: 

Council that the District Judge was right in dismissing a suit 
brougnt to recover certain emoluments due to the appellant as desk- 

gfoun^d that it was excluded from the jurisdiction of 
the. Civil Courts by the Pensions’ Act XXiri of 1871 s 3 THa 

of the District Judge in that suit was passed in the ’year 1873, before 

Bombay Act III of 1874 came into force. The latter 4nf fllVrttjafk 

excludes the jurisdiction of the Civil Courts from cognizance of suits o/the 

present kind, and, therefore, the Ooliector's sanction was superfluous and 

cannot be held to give the Court jurisdiction, however general may be its 

terms. Legal proceedings with reference to a vatan can only be insti 

tuted in the manner provided for in s, 6, cl. 1 of Bombay Act III of 1874 

Under this view my finding must be that the Court has no jurisdiction 
and It 13 , therefore, unnecessary to consider the other issues. I reverse 
thCtdecree of the lower Court, and reject the claim of the plaintiff with 

Civil Bombay Eevenue Jurisdiction Act X of 1876, no 

Civil Court shall e.xercise jurisdiction as to any claim in respect of any 

injuiy caused by exclusion from any hereditary [580] office recognized 

Bo«b.y Ac. Ill o( 1874. II, o.S b. 

Sfco rIghT” of establishing any 

The plaintiff thereupon applied to the High Court on the 

September, 1879. under its extraordinary jurisdiction. 

Baiii/iokfru, for the applicant.— The District Judge was 
wi ong in holding that the suit was not cognizable by Civil Courts under 
t ne Bombay Hereditary Offices Act XXIII of 187 1 and AcYx of S 
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All that was necessary under the said Acts was the Collector s sanction 
for the institution of the suit. The plaintiff has procured the Collector s 

certificate and filed it in the suit, 

Manckshah Jahangir shah, for the respondent. 

JUDGMENT. 

The following is the judgment of the Court delivered by 
Melvill, J.— The Court is unable to find, either in Bombay Act III 
of 1874 or in Act X of 1876, any provision excluding the jurisdicMon of 
the Civil Courts in a suit brought, not on account of exclusion from office or 
service, but to establish a right to share in the emolument of a vatan which 
has ceased to be a service vatan. The Court, accordingly, making the 
rule absolute, reverses the decree of the District Judge, and remands the 
case for trial on its merits. Costs of this application to be borne by the 

defendant. , . , , 

Decree reversed and case remamea. 


5 B. S80-6 Ind. Jar. 138. 

ORIGINAL CIVIL. 
Before Mr. Justice West. 


LUCKUMSEY ROWJI (Plavitiff) V. HURRUN NURSEY AND 
OTHERS {Defendants) * ffith September, 1881.] 


Defai}ialion— Defamation of a deceased person^-Suit by sutvimno mmber of family of 
deceased— Catuse of action— Damage to reputation of family of deceased by reason of 

defamation of deceased. 

A suit for dofamfttion can only be brought by the person who has been 
defamed. The fact that the defamatory statement has caused injury to other 
persons does not entitle them to sue. 

A suit brought by tho heir and nearest relation of a deceased person for defa- 
matory words spoken of such deceased person, but alleged to have caused damage 
to tho plaintiff as a member of the same family, held not maintainable. 


rP., 18 M. 260 = 5 M L.J. 89; Appl., 11 A. 104 = 8 A.W.N. 287 ; R., 17 B. 573 (675) ; 

19 B 717 (723) ; 26 B, 259 = 3 Bom. L.R. 878 ; 32 C. 1060 — 2 C.L.J, 396 — 9 C. 

W.N. 847; L.b!r. (1872-1892) 617.] 

[681] Suit for defamation. The plaint stated that the plaintiff was 
the cousin and the nearest relation and the heir of one Premji Ludha, 
deceased, who in his lifetime was the headman of the Karad caste, and a 
man who was generally respected by the Hindu community. 

The defendants were leading members of the Dusha Oswal Wania 
caste, which was so closely connected with the said Karad caste in gene- 
ral and caste relation and by intermarriage as almost to form with it one 


united caste. 

Premji Ludha died on l6th August, 1880, and at his funeral ceremony 
a large concourse of the said Karad and Dusha Oswal Wania castes, and 
also of other Hindu castes, assembled out of I'espect to his memory. 
The plaint alleged that “ the defendants attended at the place where the 
said ceremony was being performed, and then and there falsely and 
maliciously spoke and published of the said Premji Ludha that he was 
‘ patit’ (thereby meaning that he was a man who had acted contrary to 

moral and religious principles), and that he waS' an outoaste sinful man, 


• Suit No. 586 of 1880. 
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and a man at whose funeral it was improper for any of the members of 
the Dusha Oswal or Karad castes to attend, and threatened that any Dusha 
Oswal or Karad who continued to attend at the said funeral would be fined 
by the caste. The term ‘patit' is a term of great opprobrium and reproach 
amongst Hindus.” The concluding paragraphs of the plaint were as fol- 
lows : — 

6. The defendants attended the said funeral ceremony having 
conspired together to speak and publish the said defamatory words, 
the said defendants well knowing and intending that such words 
would and should be hurtful to the feelings of the family and other near 
relations of the said Premji Ludha, and especially intending, by the 
use of such words, to disgrace and degrade the plaintiff and the family 
of the said Premji Ludha. and to lower them in the estimation of the 
said Dusha Oswal and Kurad castes and of the Hindu community in 
general. 

7. In consequence of the defamatory words so spoken and published 
by the defendants as aforesaid, a large number of the persons who had 
assembled at the said funeral ceremony left it, [582] and the plaintiff and 
the family of the said deceased by reason of the premises have been 
lowered in their reputation, and have suffered much pain of mind, 
and the damages sought to be recovered in this suit. 

“8. After and in consequence of the premises the plaintiff was 
deprived of the use and enjoyment of, and of all parbicination in the 
property of the united Dusha Oswal and Karad castes and of various 
privileges which up to that time he had enjoyed.” 

In their written statement the defendants contended (amongst other 
things) that the plaint disclosed no cause of action against the defendants. 
At the hearing the issues material for this report were the following: — 

1. Whether the facts set forth in the plaint disclose a cause of 
action by the plaintiff against the defendants. 

2. Whether the plaintiff can sue for loss of reputation, pain of mind, 
and damages sustained by the family of Premji Ludha. 

Starling ^ {Lang with him), for the plaintiff.— This suit is maintainable 
by the plaintiff. The plaintiff was a joint member of the family of the 
deceased Premji Ludha, and lived with him. To call Premji Ludha impure, 
therefore, was to call tbe plaintiff impure : Foikard on Libel, p. 76 ; Davie ’s 
v. Solomon (\\Bohertsy. Roberts (2). The only reported case in India is 
Subbatyar v. Kristnaiyar (3). That case may seem to be against us ; but 
there, however, the brother and sister were not living jointly, and the 
imputation complained of was merely of misconduct on the part of the 
sister. In England it has been held that a suit will lie for defamation of 
one partner : Robinson v. Marchant (4) ; Harrison v. Bevington (5). 

Inverarity (with tbe Advocate-General), for defendants— The English 
cases cited are not in point. In Robinson v. Marchant the firm was 
slandered and the plaintiff himself was defamed. There is no case in 
Which injurious words spoken of A causing damage to B have been held to 
give a cause of action to A. A libel on the dead has never been held to be 

although it mayjustifv a criminal proeeed- 

Ludha. were living, the present 
p amtiff could not sue. Premji Ludha himself might have been unwilline to 


ill 1 M ‘ L9' ; 41 li. J. Q. B. 10. 

(3) IM. 383. (4) 7 Q. B 


(2) 33 E. J. Q B. 249. 
(5)8 0. &P. 708. 
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bring an action. In Davies v. Solovion (1) the plaintiff did not allege dam- 
age sustained by himself. Here the plaintiff does not say he has been affected 
in caste ; he was only threatened with fine. Loss ot hospitality is not the 
natural consequence of a threat of fine ; Folkard on Libel, p. 488 ; Vicars v. 
Wilcox (2). The damages must be wholly attributable to the defamation : 
Lynch v. Knight (3). Damages cannot be recovered for injury to 

another : Folkard on Libel, p. 489. 

JUDGMENT. 


West, J.— No cases have been cited from either the English or the 
Indian reports which are in point. Slander of A as a ground of action 
by B would lead to infinite litigation. I must find on the first issue m 
the negative, and dismiss the suit with costs. 

The cases which approach most nearly to the present case are those 
of a husband joining his wife in suing for defamation, and those of a part- 
ner in a firm suing for a slander whereby other members are affected as 
well as himself- In the case of a husband and wife, the husband sues on 
account merely of the legal identity subsisting between him and his wife, 
which identity might also perhaps be considered as necessitating or. at any 
rate, justifying a similar course under the Hindu hw. But the husband 
does not sue for hospitality denied to himself or other injury sustained by 
himself through the slanderous imputation cast on his wife. It is for the 
injury to the person slandered that the action lies, not for any remote 
injury, however palpable this iu practice may be. It is not deemed a 
necessary or reasonable consequence that the husband should be even 
socially punished for misconduct imputed only to his wife. In the case 
of persons less closely connected, the reason is still stronger. 
a reasonable consequence of a slander of one of two cousins that the other 
should be refused credit or hospitality, and the slanderer, therefore, is not 

answerable for such a refusal. 

[584] In the case ot partners, the one slandered— and, when there 
are more than one slandered, each of them— may apparently bring his 
action for the separable injury to himself, but not for the injury to 1 10 
other. Otherwise, each member of a firm might bring as many suits for 
a general slander of it as the firm had membeis. 

In India, the only reported case brought to my notice, which was 
that of a brother suing for defamation of his sister, is against the sumoi- 
ency of the cause of action here. The case is not really in point either 
way. What is important is, that when caste disputes are so frequent, and 
injurious imputations so common, there should be no exaniple forthcom- 
ing of a suit maintained by one member, even of a joint family, fordefama- 

tion of another. 

Here the parson defamed was dead, and what was said was that, ha 
being “patit” or impure, those who paid him funeral honors would ba 
fined by the caste. This implied a caste condemnation as the ground for 
degradation and its consequences. The exclusion from hospitality and use 
of caste property was not the proper and reasonable consequence of a 
mere menace of such condemnation. The injury, if any, inflicted has 
apparently been by those who exclude the plaintiff without reason, not by 


(1) L.R. 7 Q.B. 112 ; 41 L.J.Q.B. 10. (2) 8 East I. 


(3) 9 e.L.O, 677. 
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those who said that ia certain circumstances he and others might or would 
be excluded from caste benefits and privileges. 

Attorneys for the plaintiff. — Messrs. Tobin and Roughton. 

Attorneys for the defendants. — Messrs. JoffersoUt Bhaishanker and 
Dinshah. 
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ORIGINAL CIVIL. 

Before Mr. Justice West 


MACKINNON, Mackenzie & Co. {Plaintiffs) v. Lang, Moir 
& Co. {Defendants).'^ [6th September, 1881.] 

Princi'pal and agent—Bight to sue— Liability of agent— Charter-party— Undisclosed 
principal— Actual knowledge— Disdosure of name of principal at time of making the 
contract— Presumption of liability of agent where name of principal not disclosed— 
Indian Contract Act, IX of 1372, s. 230. 

The plaintifis by charter-party coatracted to let the steam-ship Oikdale to the 
defendants upon certain terms. The first clause of the charter-party stated 
that the plaintifis “agreed as agents for owners of the said steamship ” [585] 
and subsequent clauses provided that the owners should bind themielves to 
receive the cargo on board, and that the master on behalf of the owners should 
have a hen on the cargo for freight, &c. The charter-party was signed by the 
plaintiffs and defendants in their own names. The plaintiffs saed the defend- 

charter-party in refusing to load the said steam-ship. 
Held, that the plaintiffs had contracted as agents, and were, therefore, not en- 

If a contract made by a person who is an agent, is worded so as, when taken 
as a whole, to convey to the other contracting party the notion that the agent 
IS contracting in that character, he cannot sue or be sued on the contract. 

Where one contracting party knows that the other is contracting as an agent 
for a third person whose name he also knows, the presumption laid down in cl. 
2 of 8. 230 of the Indian Contract Act (IX of 1872) does notarise, although at 
the time of making the contract the agent does not disclose the name of his 
principal. The essential point is the knowledge, and actual knowledge is eouiva- 
lent to disclosure, the whole object of which would be to convey such knowledge. 

[F., 7 B. 51 (65): 27 M, 315 ; L.B.R, 1872—1892, 658.] 

. . charter-party. The plaint stated that “ by a charter-partv 

dated 19bh May 1881, it was agreed between plaintiffs and defendants 
that the defendants should load on board the plaintiffs’ steam-ship Oakdale 

\ cargo, and that the said steam-ship, on being so loaded 

should therewith proceed to a safe port in the United Kingdom, and there 
deliver, &c. 

‘be making of the said charter-party the Oakdale was 
not m Bombay, and it was provided by the charter-party that, in case of 

before 

theS-^^ f ^ ‘b® charterers or their agents should have 

tne option oi cancelling the said charter-party.” 

.u arrived in Bombay harbour early on the morning of 

the 22nd June. 1881, with her fore-hold entirely empty and ready to 

aU after-holds had cargo in them, which was 

nliinfW morning of the 23rd June, 1881 The 

the ?2S dav that the said ship was ready to load on 

t^ ^2adda y_oUune, 1881, and notice to that effect was given to the 
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defendants by the master of the said ship on the 22nd June, 1881. The 
defendants, however, claimed their right to cancelthe charter-party, on the 
ground that the ship was not ready to load on the 22nd Jane, Toe 

plaintiffs claimed to recover Rs. 60,000 damages, for breach of thecharter- 

^[586] In their written statement the defendants submitted that the 
plaintiffs had entered into the charter-party as agents of the owners of the 
ship Oakdale, and were, therefore, not entitled to sue. They also contend- 
ed that the ship was not ready to load on or before the 22nd June, 1881, 
according to the terms of the charter-party, and that they, in exercise of 
the DOwer reserved to them, had cancelled the charter-party as they 

were entitled to do. 

The first clause of the charter-party was as follows ; — 

“ It is this day mutually agreed between Mackinnon. Mackenzie k 
Co., as agents for otoners of the good steam-ship, itc., Ac. ” 

The following clauses were contained in the charter-party and were 

referred to in argument : — 

“ That the said steamer being tight, &c., shall load for charterers or 
their agents a full and complete cargo of lawful merchandise which the 
ozoncrs shall bind themselves toreceiveon board and properly stow. ..and 
being so loaded shall therewith proceed. ..to a safe port in the United 
Kingdom. ..and deliver same. ..on being paid freight, itc,, ko. 

“ The master, 07 i behalf of the owners, to have a lien on the cargo for 

all freight, dead freight, and demurrage. 

“ The master and charterers to be at liberty to add any clause to this 

charter-party by mutual agreement without prejudice to this agreement. ” 
The charter-party was signed by plaintiffs and defendants in their 

own names as follows : — 

“ Mackinnon, Mackenzie k Co. 

Lang, Moir k Co. " , 

The only question argued at the hearing was whether the plaintiffs 
were entitled to bring this suit. It was admitted that the defendants 
knew the names of the owners when the charter-party was signed. 

inverarity (with him Cur/inc), for the plaintiffs. The plaintiffs have 
signed in their own name, and the contract is one on which they would 
be personally liable : they are, therefore, entitled to sue upon it. Their 
principals wore not disclosed when the charter-party was made, and the 
plaintiffs sign this [587] charter-party in their own name: Indian 
Contract Act. IX of 1872, s. 230. The fact that in the body of the 
document the plaintiffs are described as agents, does not exempt them 
from liability or prevent them suing if they sign the contract without 
qualification: Paice v. Walker [1). [WEST, J.. referred to bouthwellv, 
Bowditcli (2).J In that casePa/cc v. Walker was not cited in argument. 
It is referred to with approval by Pollock, B., in his judgment. In Soopro- 
majiian Setty v. IlcilgcrsiS) it was hold that the presumption under s. 230 
of the Contract Act, might bo rebutted, and in that case it was held to ba 
rebutted, because the party contracting was described in the contract 
" as agent,” and signed “for owners.*’ There the name of the principal 
had been disclosed orally. Counsel cited and commented on Qadd v. 
Houghton (4) ; Lcnnard v. Robinson (5) ; Parker v. Winlow (6) ; Tannery. 
Christian (7) ; Hutton v. Bullock (&) ; Robtnsoyi v. MoUett (9). 

"(ir L.R. 5 Kx. 173. (‘2) 1 0. P. D. 100,^374). (3) 6 0. 71. 

(4) 1 Ex. D. 357. (6) 5 Kl. A B. U6, (6) 7 Kl. A 3.942. 

(7) 4 El. A B. 591. (8) L. R. 9 Q. B. 672. (9) 7 H. A L, 802, 
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III.] MACKINNON, MACKENZIE & CO. V. LANG, MOIE & CO. 5 Bom. 589 

Pi presumption 13 in our favour under 

cl. (i) of 8. 230 of the Contract Act, (IX of 1872) Mackinnnn 

Mackenzie & Go. are mentioned as agents merely by way’of description •’ 

Deslandes v. ^egory (1); Story on Agency, s. 168. The agermay 

be l^ble as well as the principal, and, if so, the agent can sue- 

V. Dowell (2) ; Die Elbinger Allien- Gesellschaft v. Clave (3) All the 

defendants.— This contract was made bv 
the plaintitfs as agents,5and they cannot sue. In Southwell v. Bowditch (5) 
It IS said that all the terms of the contract must be considered Here thi 
contract itself was plainly with the owners Tt i, fZ , 

bind ,0 „c.ive the ergo orSrd .id Ih. ! 

behalf of , he owmre. [888] i. ,o hive“ Sron The olto l7Tu7 
ana, fnrthon, Ih, maeloe and chart.rers may vary the amoe^en^ r ^ ' 

eel relied on Gedd v. Sovhloa (4) and SmZJl v.7S’oit5) Z 
disfcinguished the above cases cited for the plaintiffs. ' 

JUDGMENT. 

West, J. — I think that although fifteon nr *■ 
common law Courts in England woufd almost pcrt^r? 

their capacity to si, yet the mor^recent 

Bowditch (5)^and Gadd v Houahtl (T) If u f v. 

whether a personal responsibility has incurred by t£ 

him is to be examined 

Setty V. Heilgers (6) recently decided af Calcutta^ “Th^e Soopromanian 
be that If the contract made by a nerson wh ® 

so as, when taken as a wholJ, to ^convey to 

party the notion that the agent is PnnK. #-• contracting 

and that he is the mouth-pieef through thSh°^he“ nrin^ 
he cannot sue or be sued on the contract In f hf 
Messrs. Mackinnon, Mackenzie* Co. say they makf 

as agents” for the owners of the steamer *^® *>'g“'eement 

apparently decided that this would be enooen^d!^’ °®‘®® y®* 

responsibilityand the corresponding right to sue ®7^thi, h f 

however there is more than thi^ i> pr.»ffo; charter-partv, 

undertake to receive the cargo “on being oLd °f which the owners 

wards specified. If the agents inteS tn p. ^^te after- 

7® engagement would have been differently ernr ^ ^ Personal liability, 
^ou said “which they engage to receive on \ would have 

being paid.” As the" contfet stands i 

ckarly indicated, that they are acting as agents and ^77 * 
entered into by them on behalf of nriryf; i ’ ^'b® contract is 

Oakdale. They speak from the firs 2 ag^'t.’. **^® ‘be 

be cargo ; t/ia are to be Taid thffr^^ receive 

ow?nLrsimtly^ XarfeT^om teef ^^01^^589] fhek 

the idea oTntrerL^SSi^t 


S ^EiD.^357). (5) ia p®S. ^10^374. 
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contractiing, nofe for themselves but oa behalf of principals indicated, 
though not named. 

A presumption, it is said, arises that an agent may sue and be sued 
where he has not disclosed the name of his principal. Disclose, no 
doubt, means to make known, and here, perhaps, there was no declaration 
—probably not. But the case may be supposed of the agents having 
contracted with the same charterers for the same ship shortly before or of 
the charterers to the agents’ knowledge being by other means acquainted 
with the owners’ names. In such a case a disclosure would be impossible, 
yet I do not think that the presumption would operate. The essential 
point is the knowledge, and here the name of the ship and the registry 
number being given, the defendants not only knew that the agents were 
not owners, but could immediately find out if they did not know before 
who the owners were. This, I think, was equivalent to actual knowledge, 
and actual knowledge is equivalent to disclosure, the sole object of which 

would bo to convey such knowledge. 

On the first issue I think, inconvenient as it may be, that the plain- 
tififs are not entitled to maintain this suit. I dismiss the suit with 

costs. 

Attorneys for the plaintiffs. — Messrs. Graigie^ Lyivch^ and Owen. 
Attorneys for the defendant. — Messrs. Hore^ Conroy and Brown. 


5 B. 589. 

APPELLATE CIVIL. 

Before Mr. Justice M. Mclvill aiid Mr. Justice Kcmball. 


Konerrav and another {Original Defendants), Appellants V . 
GurRAV (Original Plaintifi), Respondent.* [13th July, 1881.] 

Bindu law— 'Ros judicata — Partition— Account in sui(5. 

Id a previous suit between the plaintiff and the defendant, the plaintiff alleged 
that there had been a partition of the family property into two parcels, and, 
under a deed of partition drawn up at the time, claimed one of these parcels. 
The deed being held invalid, the suit was rejected, with [390] liberty to plaintiff 
to sue for a general partition. In the second suit the plaintiff prayed for a 
general partition as a member of an undivided Hindu family. 

Held that the second suit was not res judicata; for, although the plaintiff might 
in the first suit have made an alternative case and prayed for a general partition 
in case he failed to establish the previous partition which ho alleged, yet it 
could not be said that he ought to have done so. 

Held, also, that in the case of joint enjoyment by the members of the whole 
family, or enjoyment by different members of different portions of the family 
property, the Court will not, except under special circumstances, order an account 
to be taken of past transactions, but will make division of the property actually 
existing at the date of partition : Lakshman Dada Naik v. Rainchundra Dada 
Naik (1) followed. 

[R., 14 B. 31 (46) : 17 B. 271 (278) ; 27 B. 379 (389) ; 24 C. 711 = 1 C.W.N. 665 ; 7 M. 

564 ; 15 M. 336 = 2 M.L.J. 130; 32 M. 271 = 19 M.L.J. 70 = 5M.L.T. 145 ;9 O.L.J. 

137 = 13 C.W.N. 309 = 3 Ind. Gas. 241; .4 P.E. 1903.': Expl, & D., 25 B. 189 (193. 

193); D., 19 B. 532 (536).]^ 

This was an appeal against the decision of G. G. Phatak, Subordinate 
Judge (First Class) at Dharwar. 


• Regular Appeal No. 47 of 1880. 
(1) 1 B. 561 = 5 B. 48. 
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The plaintiff and the defendants were members of the same family, 
the latter being paternal nephews of the former. In 1872 the plaintiff 
brought a suit against the defendants to obtain a certain share of the 
family property specified in a document which purported to effect a divi- 
sion of the property into two parcels. This document was held to be 
invalid, and the suit was rejected by the Court of first instance and by 
the High Court; but liberty was given to the plaintiff to sue again if 
so advised, for general partition. The present suit was consequently 
brought in 1878. In this suit the plaintiff alleged union with the 
defendants, and prayed for a general partition as a member of an 
undivided Hindu family. He admitted having been in possession of a 
small portion of the family lands and a trading business, worth Es. 25 000 
which came to his hands in 1872, when his father died ; expressed his 
willingness to give a share in the profits of the land and the business ; 
and asked for a declaration of his right as a half sharer of the lands' 
vatans, and other property in the hands of the defendants, as well as for a 
half share of the mesne profits of the same from the year 1872. when the 
separate enjoyment of the different members of the properties in their 
possession commenced. The defendants, without denying the plaintiff’s 
right, disputed the accuracy of certain items claimed, and denied their 
liability as to others. The Subordinate Judge declared the plaintiff 
entitled to a half share of most of the immoveable properties mentioned 
in the plaint ; and giving to the defendant [591] a half share of 
Es. 25,000, the value of the trading business, awarded to the plaintiff 
half a share in the profits of the immoveable pronerties which the defend- 
ants had realised from 1872. On this principle the Subordinate Judge 
found a balance of Es. 10,270 due by the defendants to the plaintiff. 

The defendants appealed to the High Court. 

^ hiverarity Q,nd Shamrav Vithal, for the appellants.— This suit is res 
judicata. The two suits are to recover the same property : Denohundhoo 
Chowdhry v. Kristomonee Dossee (l). This was a FuU Bench ruling 
and was followed in Bheeka Lall v. Bhugkoo Ball (2) by Markbv and 
Prinsep, JJ. The Privy Council upheld this principle, and held' that 
where a party, failing to obtain judgment for the possession of land 
claimed by her in her first suit as taufir, brought a fresh suit claiming the 
^d as property belongs to her talook, her second suit was res judicata * 
Woomatara Debia v. Unnopoorna Dassee{Z). In determining whether 
a suit is res judicata the Court will look to the substance of the previous 
^it ra.ther than its form ; Devrav Krishna v. Halambhai (4); Haji Hasan 

v. Manch^amKaliaridasib), Krishna Behari Boy\, Brojeswari 

^howdranee (6). The Courts have no power to reserve permission to a 
plaintiff to bring a fresh suit for the same matter : Gohind Chunder Paul 
^owdhry v. Bamkrishen Paul Chowdhry (7). A plaintiff is bound to 
toing forward every ground on which he could claim : Shivlingaya v. 
^aghngaya (8) ; Janaki Ammal v. Kamalathammal (9). 

Mesne profits ought not to have been awarded; at ieast for more than 
^ree years before the institution of the suit. The manager of a joint 
^indu family is not bound to render an account : West and Buhier 348 

(2nd ed.) ; JJanffawwiaMi Dasi v. Kashinath Dutt HO) . Lakhsman Dada 

Naik V. Bamchandra Dada Naik (11). Eor a suit to recover profits of 
immoveable property belonging to t he plaintiff which have been wrongfully 

<1) 2 0^. 152. (2) 3 C. 23. (3) 11 B.L.R. (P.C.) lii! (4) i B 87 ' 

(5) 3 B, 137. (6) 2 I. A. 283. (7) 2 W. R. 297. (8) 4 B 247 

(9) 7 M H.C.R. 263. (10) 3 B.L.R. O.C.J. 1. (H) i B, 561 = 5 B. 48. 
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[592] received by the defendant, art. 109, ach. II of Act XV of 1877, 
provides a limitation of three years. 

Manekshah Jehangirshah, for the respondent. — The objection as to the 
plaintiff s present suit being res judicata has now been taken for the first 
time, and should not be allowed. Even if allowed, it is not good. The 
cause of action is different; the relief sought is different. Section 13 of 
the Civil Procedure Code (X of 1877) is the law on the subject of res 
judicata, and it is as strict as that contained in s. 2 of the old Code of 
Civil Procedure (VIII of 1859). The ground of action in the previous 
suit was the alleged partition or the document then executed by the par- 
ties , in this suit partition is denied, and the union of the family is made 
the basis of the claim. This suit being on a different cause of action is 
not res judicata : Bhisto Shankar Patil v. Ramchandra Ragkunath 
J^agirdar (I). The authority of the Full Bench decision in Deenobundhoo 
Ch^dhry v. Kristomonee Dossee is considerably weakened by the dissent 
of Garth, C.J. This case falls within the scope of the decision in Ghinniya 
Mudali V. Venkatackella Pillai (2). In the present case the cause of 
action is not only different, but inconsistent with that of the previous suit, 
and it would be impossible for the plaintiff to make both of such inconsistent 
grounds the basis of his claim. The award of the Subordinate Judge as 

to mesne profits is equitable, as the defendants were in possession of the 
bulk of the property. 


% 


JUDGMENT. 

Mblvill, J. — The first objection taken to the decree appealed 
against, viz., that the subject matter of the suit is res judicata was not 

raised in the Court of the first instance. We are of opinion that it cannot 
be sustained. 

The plaint in the former suit, No. 352 of 1872. alleged that the 
defendants are the sons of the plaintiff's elder brother ; that a bad feeling 
had sprung up between them and the plaintiff ; that, in consequence of 
this bad feeling, the plaintiff’s father, with a view to prevent future dis- 
putes, had made, with the consent [593] of the plaintiff and the 
defendants, a complete partition of the familv property, and executed 
farkhat on the 27tb January, 1872, which had been duly registered ; 
that on the 2nd May, 1872, the plaintiff’s father had died, and thereupon 
the family vatan and other property had been entered in the names of the 
defendants, who had been since enjoying it. The moveable property had, 
the plaint alleged, been reduced into possession ; and the suit was brought 
to obtain possession of the share which had been allotted to the plaintiff 
in the partition made by his father. The plaintiff expressed his willing- 
ness to take either of the two shares into which the property had been 
divided by his father, but insisted that there had been a valid and binding 
partition, to which effect ought to be given; and he refused to adopt a 
suggestion made during the course of the suit by the Subordinate Judge, 
that he should amend his plaint, and claim a general partition, without 
reference to the farkhat executed by his father. 

The Subordinate Judge found that the said farkhat bad not been 
executed with the consent of the defendants, and that they were, con- 
sequently, not bound by it. He, therefore, rejected the plaintiff’s claim, 
but stated that he did so " without prejudice to his bringing a fresh claim 


(1) 8 B.H.C.R. 89. 
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(2) 8 M.H.O.R. 320. 
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on proper and equitable grounds for a general partition of the moveable and 
UDmoveabld corniDon family property.** 

K . October. 1875, was confirmed 

by the High Court on the 19fch September, 1877. 

The plaintifif, having thus failed to make out his claim to a certain 
specified portion of the family property on the footing of a partition 
already made by his father, has brought the present action, in which 
he asks that a general partition may be made in the ordinary manner 
fa^fy ° ^ofoodants and himself, as members of an undivided Hindu 

Pull bZh especially the Calcutta 

Full Bench case Denobundhoo Ghowdhry y. Kristomonee DosseeCl) ) in 

which It has been held, though not without some conflict of opinion 

U property under one title, cannot 

bring a second suit to recover the same [394] property by a different title. 

Assuming that that proposition is established, none of the authorities will 
Si/ ‘hat there had already been a 

case IS that there has been no partition, and he seeks to recover, not A 
nor B, but such portion of both A and B as may fall to his share u^n a 
general partition It appears to us that not only is the cause of action in 

the two cases not the same, but the relief sought is essentially different 
and no authority has been cited to us which would require us to bold that 
a person, who has faded to recover one property under one title cannot Se 
to recover another property under a different title. 

• judicata, by which our Courts are to be guided 

at 7s7ue Tn'th^ ^ ‘he matte; 

’ constructively in'ssue in 

a iq u • V, >^ 0 ason of the provisions of Explanation II to the 

8. 13. which enacts that " any matter which might and ought to have 

defence or attack in such former suit shall be 
deemed to have been a matter directly and substantially in issue in such 

“i P°f.®'hle ‘hat the plaintiff might, in his former suit have 
made an alternative case and have prayed that if the Court should come 
to the conclusion that the title which he set up was a bad one and that 

‘h®>^ 0 hef which he claimed, it should nevertheless 
award to him a different relief, founded upon a different and antagonistic 

trcom°hir^T‘ “'Sht. we say. possibly have been allowed 

to combine two such grounds of attack in one suit; but we cannoHav 

S?8t ne^r, 1 have done so. The injustice and inconvenience of in^ 
n 162 clearly pointed out by Garth, C.J., at 

dho7rhJ,7h Full Bench case already referred to. Denobun- 

anoo Lhoiodhry y. KriUomonee Dossee (1) 

x°oS"r rr s 
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1881 portions of the property, the plaintiff is not entitled to demand mesne 
Judy 13. profits. The ordinary rule, no doubt, is that the members of an undivided 

Hindu family, when making a partition, are entitled, not to an account of 

Appel- past transactions, but to a division of the family property actually existing 
LATE at the date of partition : [Ranganmani v. Kashinath (1; ; Lakshman Dada 
Civil. v. Ramachandra DadaNaik (2) ; West and Buhler, p. 348). Where 

one member of the family has been entirely excluded from the enjoyment 

5 B. 389, of the property, there might be good grounds for ordering an account: 

but in the ordinary case of joint enjoyment by the members of the whole 
property, or of enjoyment by different members of different portions 
of the property, the taking of an account would be most difficult and 
unsatisfactory, and we are not aware of any case in which the Courts 
have ever ordered it. There seems to us to be nothing in the circum- 
stances of the present case which should induce us to depart from 
the ordinary rule. It is true that since the death of the plaintiff’s 
father in 1872 the defendants have been in possession of the greater part 
of the immoveable property ; but the moveable property fell into the 
bands of the plaintiff. The Subordinate Judge has found that a money- 
lending business of the value of Ks. 25,000, came into the plaintiff’s hands, 
and, in the absence of evidence as to the present state of the business, 
has awarded to the defendants one-half of that sum, or Rs. 12,500. This 
may be a fair estimate of the present value of the business: but since 
1872 the plaintiff must have been living by his trade, as the defendants 
have been living on their land and allowances ; and if the defendants are 
to be required to give to the plaintiff a half share of all that they 
have received from their land and allowances since 1872, the plaintiff 
is bound to account for all the profits which he has received from the 
money-lending business. It is clear from what the Subordinate Judge 
says of the plaintiff’s conduct that no [ 596 ] satisfactory account 
of these profits would be forthcoming ; and in its absence it would be very 
inequitable to make a one-sided award of mesne profits in favour of the 
plaintiff. For this, if for no other reason, we think it right to adhere to 
the ordinary rule, that a Hindu co-parcener seeking a partition, 
cannot demand an account. It is open to such a co-parcener, if he is 
dissatisfied, to demand a partition at any moment ; and if he refrain 
from doing so, it is his own fault. The plaintiff might have obtained a 
partition many years ago if he bad brought his suit in its present form, 
instead of setting up an invalid farkhat, which the Subordinate Judge 
described as “ the offspring of intrigue and dishonesty.” 

We accordingly, in place of the Subordinate Judge’s finding on the 
20th issue that the sum of Rs. 10,270-13-9i is due by the defendants to 
the plaintiff, substitute a finding that the sum of Rs. 12,500 is duo by 
the plaintiff to the defendants. 

The next objection taken to the decree is contained in paragraph 
(16) of the memorandum of appeal, and is the subject of the 15th issue 
of the Subordinate Judge. It appears that the beams, planks, and stones, 
to which this issue refers, are still in existence, and no reason is shown 
why the plaintiff should not be awarded possession of one-half of the said 
beams, planks and stones. 

The Subordinate Judge's award of Rs. 858 on this account must ac- 
cordingly be set aside, and in lieu thereof it must be decreed that the 
defendants do deliver to the plaintiff one-half of the beams, planks, and 

(1) 3 B.L.R. O.C.J. 1. (2) 1 B. 561 = 5 B. 48. 
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sfcoDGS xnentionod in the finding on the 15th issue, as being now in the 
defendants’ possession, or that, if delivery be not made, they pay to the 
plaintiff the sum of Es. 858. 

The objection raised in the 18th paragraph of the memorandum of 
appeal has been relied upon, but it has not been shown to us that there 
is any error in the Subordinate Judge’s decree in this particular. 

The defendants object to the partition of the land, which was the 
subject of the mortgage effected by the deed, Ex. No. 127, unless the 
plaintiff pay to them one-half of the sum of Es. 2,325, which they allege 
that they have paid for the redemption of the [597] mortgage. This is 
the point raised in the 19th paragraph of the memorandum of appeal. It 
must be presumed that the money with which the redemption was effect- 
ed came out of the profit, realised from the joint property in the posses- 
sion of the defendants. As we do not require the defendants to account 
to the plaintiff for the profits which they have realised, they cannot call 
upon the^ plaintiff to reimburse them m respect of a single item of expendi- 
ture made out of those profits. 

We have now dealt with all the objections taken to the Subordinate 
Judge s decree at the bearing of the appeal : and we are of opinion that 
that decree should be amended, in respect of the findings on the 15th and 
20th issues, in the manner and to the extent indicated in the preceding 
observations, but that in other respects the decree should be confirmed. 

We think the parties should bear their own costs in appeal. 

u ..■^“'^■7?®®2^sotheca8eof S/iiuraw V. Narayan {supra 6 B, 27). In that case 

both the plaintiff and the defendant had in the previous suit alleged a partition, but 
the Court held that no partition had taken place. It does not appear that leave to 

bring a fresh action was given in the case. 


5 B. S97. 

APPELLATE CIVIL. 

Before Mr, Justice M. Melvill and Mr. Justice Pinhey. 


Mohandas {Original Plaintiff, Appellant v. Krishnabai 
{Original Defendant), Bespondent [29th June, 1881.] 

Hindu law — Inhetitarce^'Bd.ndh-as— Maternal uncles — Mother's sister's scuts. 

Maternal uncles are included in the class of handhus, and succeed in priority 
to mother’s sister’s sons- ^ ^ 


fF., 17 B. 114 (125) ; R., 30 B. 431 (P.C.) = 3 A.L.J. 484 = 8 Bom. L.R. 446 = 4 C L T 
9= 10 C.W.N. 802 = 16 M.L.J. 446 = 1 M.L.T. 211 = 33 I.A. 176 ; 36 B. 339 (341) 
= 14 Bom. L.R. 89=14 Ind. Gas. 438 ; 33 M. 439 (445) = 6 Ind Gas 290=20 
M.L.J. 275 = 7 M.L.T. 203.] * 


This was an appeal against the decision of W. H. Newnham, Jud^a 
of the District of Poona. 

The facts, in so far as they are material for the purpose of this report, 
are as follows : — 

In the city of Poona there was a firm styled “ Sakharam Man^ 
chharam,” the last sole owner of which was one Liladhar. In 1864, Lila- 
dhar made a will by which he appointed two persons to be administrators 
to carry on the business of the firm and otherwise [598] to give effect to 
the provisions of his will. Liladhar died, leaving him surviving his second 
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1881 9on, a minor, named Sundarlal. Sundarlal died in 1873 at the age of 13. 

June 29. Previously to his death the administrators of his father’s will and some 

members of the family, with the view of maintaining the old firm, caused 
PPEL' Sundarlal to adopt Gopaldas, his mother’s sister’s son. Sundarlal died, 
LATE leaving him surviving, his mother, his mother’s four sisters, several 

OlviL. children of his mother’s sisters, (of whom the plaintiff was one), his 

- mother s three brothers, and others whom it is not necessary to mention. 

5 . 397 . To prevent the legality of this adoption from being subsequently ques- 
tioned, the administrators drew up a document which they inducedmost 
of the surviving members of the family to sign for a consideration. The 
plainbifi s father and elder brother and the plaintiff himself were among the 
signatories to this document, — the signature of the plaintiff, who was then 
and at the date of this suit a minor, being made by his father on receiving 
Rs. 2,000. Sundarlal and his adopted son Gopaldas having both died, 
the property of the firm came into the possession of the defendant Krishna- 
bai, the minor widow of Gopaldas. 

To recover a third share of this property the minor plaintiff Mohandas, 
represented by his elder brother, now sued in the Court of the Judge of 
Poona. It was alleged on his behalf that the adoption, by Sundarlal, of 
the defendant's husband had not really taken place; that if it had, it was 
illegal : and that the compromise entered into for him by his father was 
void and of no effect. Against this it was contended, inter alia, for the 
defendant in her written statement that the suit could not be brought 
during the minority of the plaintiff; that the family arrangement was for 
a consideration and valid, and could not be disturbed: and that the plain- 
tiff was not entitled to the third share claimed, or any other share. The 
District Judge found for the defendant on all these contentions, and reject- 
ed the plaintifi’s claim. The plaintiff thereupon appealed to the High 
Court. 

fnverarity Mahadev Chimnaji Apte, for the appellant.— Taking 
Sundarlal to be the last owner of the property, we find that he died, leav- 
ing, amongst others, his adopted son Gopaldas alias Govardhandas, 
[assuming thcfidoption to he both genuine and valid] Sundarlal’s mother’s 
sister, Per sousNarotamdas and [599] Mohandas, the plaintiff, and their three 
maternal uncles. Gopaldas diod shortly after his adoption, leaving his 
minor widow, the defendant Krishnabai. The principal question is, who 
is the nearest heir of Sundarlal, and this depends upon whether by 
Hindu law maternal uncles inherit before mother’s sister’s sons. We 
contend that they do not. The mother’s sister's son is a bandhii, the rule 
of whose succession is laid down at p. 55 of West and Biihler (2Dd ed.). 
The rule is that on failure of sanuinodakas the estate of a separate house- 
holder descends to the bandhns, or bhinnaqotra sapindas'' The nine 
bandfms are then enumerated, tlio mother’s sister’s sons being assigned 
the second place. From p. 200 of tlio same work it will be seen that the 
bandhus are (1) the man’s own cognates.— that is. the father’s sister’s sons, 
the mother s sister s sons, and the maternal uncle’s sons ; (2) the man s 
lather s cognates ; and (3) the man’s mother’s cognates. The man's mater- 
nal undos are not mentioned. Then the question arises. “ Are thev bandhus 
at all ? Upon the authorities quoted at pp. 201 and 202, West and Biihler 
incline to the opinion that maternal uncles are bandhns. Taking them 
to be bandhus, the next question is whether they take before or after nine 
ba7idhus enumerated at pp. 55 and 200. Fully reoogniKing the difficulty 
of the question, the learned compilers sav at p. 203 : "It would seem, 
however, that nine bhandhus ’ mentioned in the lawbooks ought to be 
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placed first, according to the principle of the Mayukha, that ‘incidental 
persons are placed last;/ ” 

It was also contended for the plaintiff that the adoption of 
Gopaldas by Sundarlal was invalid, and that the compromise entered 

notbindhig^ father was prejudicial to the plaintiff's interest, and 

^‘^^O'^a^e-General (with him Shantaram Nara- 

van Jei}erson Bh(ushankarj,n&Dinshah^nd shivram V. BhandarkarY iot 

the respondent.— Tne adoption was valid at the time it took place in 1873. 
The compromise was in the nature of a family arrangement to settle a doubt- 

H nduTlsT d / ° k’ rule of succession amongst 

Hindus IS laid down by Manu, in chap, ix, verse 187 ; “ To the nearest 

SS beTonl°” Th-®’ in the third degree, the inheritance next 

laV fi’ ‘be inheritance of childless 

‘ maternal he who is the nearest of them shall take 
the estate. Bandhus are sapindas belonging to a different gotra There- 
fore the above rule applies to bandhus ; and the question' is • who is 
nearer to a man, his maternal uncle’s or his mother's sister’s sons ’ As 

‘be aippellant, the maternal uncles are not included in the list 
of bandhus ; but the list of bandhus is by no means exhaustive. There are 
many more bandhus than the nine there enumerated • Mavne’s Hindu 
Law. p. 488 _(2nd ed.); Gridhari Ball Roy v. The Cuf gTvZLS S) 
The opinion in 'West and Buhler is incorrect, and is based upon the rule 
of construction given in the Mayukha that " incidental persons are placed 

"'^'bor of the Mayukha allies 
Baddh only to the order of inheritance known as ' the 

ters a^qo^''n>, oompact series : “ The wife, and the daugh- 

^rs also, ^th parents, brothers likewise, and their sons ” (Stokes’ 

Hindu Law Books, 427, pi. 2). The enumeration of the n“L bldZ 

IS not a compact series. A sister’s son, although not an enumerated 

bandhu, has been held to take in preference to a mother’s sister's son an 

a person occupying exactly the same position as 

A^mSrif T®- ' Ohunder Boy v. NilKomulRoy (2)). 

A man 3 maternal uncle is nearer to nim than his mother's sister s son 

This co^ention is supported by Viramitrodaya: Gridhari Lall Roy v The 

Chucker- 

JUDGMENT. 

The judgment of the Court was delivered by 
^ MelvIll, J. — As we have come to the conclu^^inn fKaf 

plaintiff is not one of Sundark^^^ heirs, it is unnecessary for us to decide 

right to the inheritance, he would have been bound 
^Pfo^ise entered into by his father on his behalf 

y u- other relatives who survived Sundarlal were three bro- 

hers of his mother. The plaintiff's mother, who is still alive wfl<? 

it may well be doubted whether the 
tbrnnffh ^ entitled to succeed in preference to his own mother 

pos^thartTsi?® however, for our present pur- 

pose, that we should confine ourselves to what may perhaps be a some 

^at simpler question, vtz.. whether the plaintiff, as stLdine in the 

/i\ Trt A . ® 


= W.R. 32 (P.C.). 

(3) 2B.L.R. 28(P.B.). 


(2) 22 W.R. 264. 
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1881 relationship to Sundarlal of mother’s sister’s son, is entitled to preference 
June 29. over his own and Sundarlal’s maternal uncles. 

The rule relating to the succession of cognates {handhus or bhinna- 

Appel- gotra sapindas) is contained in the first placitum of the sixth section of 
LATE the second chapter of the Mitakshara. Nine heirs are specified, of whom 
Civil three are the father’s sister’s sons, the mother's sister’s sons, and 

the maternal uncle’s sons. The maternal uncle is not specified : but it 

S B. 597. was held hy the Judicial Committee in Gridhari hall Roy v. The Bengal 

Government (1) that the enumeration of handhus in the text of the 
Mitakshara is illustrative, and not exhaustive ; and that the maternal 
uncle is a handhu, and, failing nearer bandhus, is entitled to inherit. Simi- 
larly, a sister’s son is not among the specified relations ; but both in 
Calcutta and Madras it has been held that he is in the line of heirs : Am- 
rita Kumari Debi v. Lakhinarayan Chuckerbutty (2) ; Chelikam v. Rajah 
Suraneni Vencata (3). None of the above cases determine the position of 
the maternal uncle or the sister’s son with reference to other baridhus ; 
and it was argued for the plaintiff that, even though they be admitted to 
be handhus^ they must still take rank after all the heirs enumerated in 
the text. From West and Biihler, page 203, it would seem that the 
learned authors of that Digest rather incline to this view ; but they speak 
with some hesitation on the subject; and the passage of the Mayukha 
to which they refer appears to us to be hardly sufficient to support their 
conclusion. In that passage (Mayukha, ch. iv, sec, viii, pi. 18) Nilkant is 
discussing the position of the paternal grandmother. He quotes the 
text of Manu : ’* The mother also being dead, the father's mother shall 
take the heritage,” and then adds : “ Even [ 602 ] though she is 
here mentioned immediately next to the mother, she is to be 
entered at the end, after the brother’s sons, after the manner of 
incidental persons at the end, because the placing her in the middle 
is in violation of the rank fixed for each, as far as brother’s sons.” 
The principle here stated of placing incidental persons after those ex- 
pressly specified is here applied by Nilkant only to the “ compact series of 
heirs,” i.e., to the list of heirs ending with the brother's sons (Mitakshara, 
oh. ii, s. 5, pi. 2 ; Stokes’ Hindu Law Book, 446); and it does not 
follow that he intended to apply it to the list of handhus, Placitum 
22 treats of the handhus, and, after quoting the text in which they are 
enumerated, Nilkant adds : " Here also the order of succession is even the 
order of the text but this he seems, to intend no more than is stated 
in the Mitakshara, (ch. ii, s. vi, pi. 2), viz,, that, ‘‘by reason of near 
affinity, the cognate kindred of the deceased himself are his successors 
in the first instance ; on failure of them, his father's cognate kindred ; 
or, if there be none, his mother’s cognate kindred.” There does 
not appear to us to be anything in the Mitakshara or the Mayukha which 
can be construed into a direction that the nine specified handhus are to 
take piecedence of all unspecified handhus ; and if there bo no such direc- 
tion, then the text of Manu to the nearest sapinda the inheritance next 
belongs,” and that of Brihaspati, '* where many claim the inheritance of a 
childless man, whether they be paternal or maternal relations isakulya), 
or more distant kinsmen ibandava), he who is the nearest of them shall 
take the estate, ”2 seem to furnish the proper ground for decision. Nor 
are we without judicial authority on the point. We have already referred 

(1) 12 M.I.A, 448 = 10W.R. 32 (P.O.). (2) 2 B.L.R. 28. (F.B.) 

(3) 6 M.H.O. 278. 
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to a Eull Bench judgment of the Calcutta High Court, in which it was held 
that a sister’s son is entitled to a rank as a handhu. This decision was 
followed in Ganesh Chunder Boy v. Nil Komiil Roy (1) by Markby and 
Mitter, JJ., who held that, according to the general principles of Hindu 
law, a sister’s son is a preferential heir to a mother’s sister’s son, as being 
capable of conferring greater spiritual benefits upon the soul of the deceas- 
ed, This is a distinct authority for holding that the nearest of kin 
inherits in preference to a more distant [603] handhu, though the 
latter may be among those specified in the text. Again the passages 
from the Mitakshara, quoted at pp. 40 and 41 of the judgment in the 
Calcutta Full Bench case Amnia v. Lakhinarayan (2), already referred 
to, tend to show that the maternal uncle was regarded by Yajna- 
valkya as the principal, or representative handhu ; while the passage from 
the Viramitrodaya, cited at *'p. 42. is still more clear upon the point. 
This passage was one of those relied upon by the Judicial Committee in 
Gridhari Lall Roy v. The Bengal Government (3) : and the translation of 
it given by their Lordships at p, 466 of Moore’s Reports seems in some 
respects more correct than that given by Mr. Justice Mitter in the Calcutta 
ease. “ The term ‘ cognates ’ (handhus) in the text of Yajneswara or 
Yajnavalkya must comprehend also the maternal uncles and the rest : 
otherwise the maternal uncles and the rest would be omitted ; and their 
sons would be entitled to inherit, and not £they themselves, [or ‘ then they 
themselves,’] though nearer in the degree of affinity ; a doctrine highly 
objectionable.” The Viramitrodaya is an authority in this Presidency 
illustrative of, and supplementary to, the Mitakshara; and in the 
above passage we find a distinct declaration that maternal uncles 
must take before the sons of maternal uncles, though the latter are 
among the specified handhus. It being thus established that mater- 
nal uncles have priority over the mother’s brother’s son, there would 
seem to be no possible ground for holding that they have not prior- 
ity over the mother’s sister’s son. When it is once admitted that 
the list of handhus given in the text is not exhaustive, and that certain 
other relatives take before some of those specified in the list, there is no 
other logical conclusion except that the relative who, as nearest of kin, is 
capable of conferring the greatest spiritual benefit on the soul of the 
deceased, must in all cases be preferred to a more remote handhu. Apply- 
ing this principle, we come to the conclusion that the plaintiff had no 
share in the inheritance of Sundarlal, as there were preferential heirs in 
existence at Sundarlal’a death ; and for this reason we confirm the decree 
of the District Court with costs. 
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Decree confirmed. 


(1) 22 W.R. 264. (2) 2 B.L.R. 28 (F.B.). 

(3) 12 MJ.A. 448 = 10 W.R. 32 (P.C.). 
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[604] APPELLATE CIVIL. 

Before Sir Michael Boherts Westropp, Kt., Chief Justice, and [Mr. 

M. MelvilL 


Justice 


Shankarapa Dargo Patel (Original Plaintiff), Appellant v. 
Danapa Virantapa (Original Defendant), Bespondent.* 

[25th March, 1881.] 

20. '!i-Mcrlgage.decree-Decree 

»nsioiTOen(s-CwiJ Procedure Code (Act X of 

The words " decree pass^ against an agriculturist ” in a. 20 of the Dekkhan 

ApiouUunata Relief Act XVII of 1879 mean a decree passed against an wioul 

cases to which the latter section applies. By s. 210 oi the Civil Procedure Code 
the Court may, after the passing of a decree in money suits, order the amount 

XVII of ‘l879 IhTc^T"’ decree-holder consents. By a. 20 of Aot 

a s^uit ''LTfor°In“ ® mortgage, the agriculturist’s remedy lies in 

IJardeo Das v. Hukan Singh (1) referred to and approved. 

D- 20 B. 469 

M submitted for the decision of the High Court bv 

M. B. Baker, Senior Assistant Judge at Sholapur in the District of Poona 
under s 617 of Act X of 1877. The ease came before him in appeal and 
was st^ed by him, with his own opinion thereon, as follows :— 

c k 'f ’appeal against an order passed by the Second Class 

Plaintifif appeals on the grounds that — 

in decreefbr monev ^ instalments can only be awarded 

in aecrees tor money. His decree is to recover money by the sale of 

mortgaged property, and the Subordinate Judge, oonseauently erred in 
awarding payment by instalments. quensiy, eired m 

Ps dm ?• ' of plaintiff sued to recover 

h., ought to ..cover by the ,.l. o.rt.iu l„d s„ 

log hi'.?B?“a ?o®toi,r®' "'"''’v f •''"‘I- 

Oivil Reference No. 13 of ISsT ~~ 

(1) 2 A. 320. 
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petitioned to raise the attachment on half of the property, on the ground 

that it belonged to him, and the attachment was raised accordinelv on 
June 14th, 1879. 

On January 18th, 1880, defendant petitioned, asking that he might 
be allowed to pay off the debt by yearly instalments of Rs. 25. 

^ 4 

The Subordinate Judge ordered that defendant should pay Rs. 100 
per annum, until he had paid Rs. 625, the amount of the decree and costs 
with interest at six annas per cent, till date of payment. In default of 
payment, the amount to be recovered by sale of the mortgaged property as 
well as from defendant personally. 

The issues on appeal are — 

" I. Whether the provisions of s. 20 of Act XVII of 1879 apply to 

decrees passed on mortgage-deeds. II. Whether the provisions of the 

said section apply to proceedings pending at the time when the Act came 
into force. 

No further issues are desired. 


The decree from which these proceedings have arisen was passed on 
a noortgage-bona. Execution proceedings were taken out before Act XVII 
of 1879 came into force, and only the actual sale remained for their com- 
pletion when, on January iSth, 1880, respondent appeared for the first time 
and applied, under s. 20 of Act XVII of 1879. to have the decree made 
payable by instalments The Subordinate Judge granted the application. 

holding that the [606] words any decree against an agriculturist ’ 
incluaes decrees passed on mortgage-bonds. 

So far as I can find, the points raised in the present appeal have 
never been authoritatively decided by the High Court ; .and as these 
points are of importance, and I have arrived at my decision with consi- 

fTi" o— ‘o refer it to the High Court under 
8. Oil, Olvil Procedure Code,*’ 

. 1 . decree’ in s, ^20 are verv wide, and at first 

sight bear the construction which the Subordinate Judge has put unon 

them; but. considering the place which s. 20 occupies in the Act 
and the provisions of s. 22. I am in doubt whether this construction 
IS right. It seems to me that the provisions of chap. iii. as far as s 21 
refer to money decrees, and it is clear that this is not a ‘ money decree"’' 
within the meaning of the Act. The effect of the Subordinate Judge 's 
order IS not only to vary the decree in a manner which is not allowed 
by the Civil Procedure Code, but also to alter entirely the contract 
made between the parties. The provisions of s. 20 are retrospective while 

Jbiect seems to me that, notwithstanding the 

decree on mortgage before the Act came into force should be nut in a 
worse position than he would be if ho had obtained a decree after the Act 

but t^he creditor would suffer more than bo would do. if the procedure laid 

th^ Q 91 It has been held in Dipchand v. Gokuldas (1) 

j decrees passed before November 1st 1879 

the i!5i'a have taken;’ for. if 

ee-holde r be entitled to recover from property specifically mortgaged. 

^ 
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JUDGMENT. 

Melvill, J. — We think that the Senior Assistant Judge is right in 
holding that the words “ decree passed against an agriculturist ” in s. 20 
of Act XVII of 1879 mean a decree passed against an agriculturist per- 
sonally, and do not include a decree for the recovery of money by the sale 
of mortgaged property. 

The Allahabad Court has held (1) (and we think rightly) that 
s. 210 of the Code of Civil Procedure (which by s. 74 of Act XVII 
of 1879 governs proceedings under that Act) does not empower a 
Court to make payable by instalments a decree for the recovery of money 
by sale of mortgaged property. Nor is there anything in Act XVII of 1879 
which enables a Court, at the time of passing such a decree, to order it to 
be payable by instalments. Sections 16 and 17 seem to indicate a contrary 
intention. They provide that in certain cases suits may be brought by an 
agriculturist for an account; and that the amount ascertained may be 
decreed to be due, and be made payable by instalments. But comparing 
the words of s. 16 with the words of s. 3, cl. ( 7 ^), it is clear that the debts 
in respect of which an account may be sued for, are debts 7iot secured by 
mortgage, and that it is only in respect of such debts that s. 17 authorizes 
an order for payment by instalments. In the case of a debt secured by 
a mortgage, the agriculturist’s remedy lies, not in a suit for an account, 
but in a suit for redemption (s. 3, cl. ( 2 )); and there being no special provi- 
sion in the Act authorizing instalments, the only decree which can be 
made in such a suit is the ordinary decree for payment of the whole amount 
within six [608] months, or in default for foreclosure. If it had been 
intended to give to an agriculturist mortgagor the benefit of instalments, 
it may reasonably be supposed that ss. 16 and 17 would have been made 
applicable to suits under cl. ( 2 ), as well as under ol. {tvi of s. 3 ; but, as 
we have said, the wording of s. 16 shows that this is not so. 

There being, therefore, no special provision in the Act authorizing a 
decree in a mortgage suit to be made payable by instalments, we must 
fall back on the provisions of s. 210 of Act X of 1877, and these do not 
authorize such a decree. It seems to us to follow that s. 20 of the Act 
cannot be made applicable to decrees in mortgage suits. It is impossible 
to suppose that the Legislature would authorize a Court to convert a decree 
made according to law into a decree which, if it had been made in the 
first instance, would have been contrary to law. And, speaking generally, 
we may say that it is very improbable that the Legislature would authorize 
the Courts to compel the sale of immoveable property in small lots, and 


“ Act XVII of 1879 is silent as to pending proceedings. It is true 
that no sections of the Civil Procedure Code are expressly repealed, but 
some of them are superseded. Under these circumstances, [607] I think 
that in spite of the words ‘at any time ’ in s. 20, s. 6 of the General Clauses 
Act applies, and that s. 20 has not a retrospective effect, so far as pending 
proceedings in execution are concerned. 

I find on both issues in the negative, contingent on the opinion of 
the High Court, and I reverse the Subordinate Judge’s order. Each party 
to pay his own costs in appeal.” 

There was no appearance for either of the parties in the High Court. 

The following is the judgment of the Court : — 


(1) 2 A. 320. 
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at different times, — a procedure which would be likely greatly to reduce 
the selling price, and be certain to multiply the law costs. 

The effect of s. 20 of Act XVII of 1879 must be taken to be an 
enlargement of the indulgence granted by s. 210 of Act X of 1877, but 
only in those cases to which the latter section applies. By s. 210 of the 
Code the Court may, after the passing of a decree in money suits, order 
that the amount bo paid by instalments, provided that the decree-holder 
consent. By s. 20 of Act XVII of 1879 the Court may in the same suits 
make the same order loitkoiU the consent oi the decree-holder. 
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[ 609] APPELLATE CIVIL. 

Before Sir Michael Boberts Westroppy Kt., Chief Justice^ and Mr. Justice 

Pinhey. 


E. andN. Modhe, Paintifis v. S. DONGRE, Befendantf^ 

[2Dd August, 1881.] 

Civil Procedure Code (Act X of 1877>, ss. 32, 34 and 52— First hearing — Plaint- 
Practice — Amendment of plaint — Issues. 

The words ia paragraph 1 of s. 53 of the Code of Civil Procedure (Act X 
of 1877) “ at or before the first hearing” are merely directory and not mandatory, 
and, therefore, a plaintiS may, subsequently to the “first hearing.” amend his 
plaint, provided such amendment does not alter the original character of his suit. 

The plaintifis (mortgagors) in a suit against their mortgagees sought only for 
production of the mortgage-deed or for an aoccunt, although the averments in 
the plaint warranted a prayer for redemption. Subsequently to the first hearing 
of the suit they applied to be allowed to amend the plaint by adding a prayer for 
redemption. Held that the provisions of s. 53 of the Civil Procedure Code (Act X 
of 1877) did not preclude the Court from permitting the amendment to be made. 

It is competent to a Court, at any time before passing a decree, to frame an 
additional issue embracing a matter not included in the plaint (provided it be not 
inconsistent with it), or in the written statement, but which may appear upon 
the allegations made on oath by the parties, or by any persons present on their 
behalf, or made by the pleaders of such parties or persons. 

Section 34 of the Civil Procedure Code (ActX of 1877) limits the time within 
which a defendant may object for want of parties, but it does not so limit the 
right of the plaintiff to add parties. In some cases s. 34 would not prevent 
even a defendant from objecting to the want of a proper party after the first 
heating, e.p,. where after the first hearing and before decree a co parcener or 
remainderman or reversioner is born, or where a woman (who is a party) is 
married to a man who is not a party to the suit. The objection did not exist 
at or before the first hearing, and, therefore, could not have been made or waived 
by the defendant ; and if he made it at the earliest opportunity after it came 
into existence, he would have satisfied the spirit of s. 34. 

[Diaa., 7 A. 79 (97—101) ; R., 7 B. 155 (161) ; 13 B, 664 ; 14 B. 31 (39) ; 22 A.W.N. 35 ; 
4 Ind. Gas. 488 (489) ; 110 P.R. (1882) ; 159 P.R. (1889).] 

This was a reference from Rao Saheb V. V. Wagle, Subordinate 
Judge, at Shevgaon in the Ahmednagar District, under s. 617 of Act X 

of 1877. 

The suit was under s. 16 of the Dekkhan Agriculturists’ Relief Act 
(XVII of 1879). The plaintiffs alleged that in the year 1869 or 1870 
they passed to the defendant a deed of mortgage for Rs. 100. and made 
over possession of two fields as security, the profits of which he was to 
enjoy for five years ; that this period had elapsed, but the defendant 
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would not restore the [610] fields ; and they prayed for the production 
of the alleged deed of mortgage and for an account. The defendant denied 
the mortgage, and set up an absolute conveyance. 

During the pendency of this suit the High Court in Shankarapa 
Dargo Patel v. Daiiapa (1) held that, in the case of a debt secured by 
a mortgage, the remedy of an agriculturist lay, not in a suit for an 
account, but in a suit for redemption under s. 3, cl. (z) of the Dekkhan 
Agriculturists’ Relief Act (XVII of 1879). The plaintiffs in consequence, 
on the suggestion of the Special Judge, Dr. Pollen, moved the Subordi- 
nate Judge to permit him to amend the plaint and add a prayer for 
redemption of the fields from the mortgage. To this the defendant 
objected that, under s. 53 of the Civil Procedure Code, the amend- 
ment^ could only be made * at or before the first hearing,” and that 
the first hearing ’ had already taken place. The Subordinate Judge 
deeming the point important and applicable to a majority of the 
suits in his Court, and having regard to the fact that his decision 
was not appealable, made this reference to the High Court. Upon a con- 
sideration of the rulings on s. 29 of Act VIII of 1859, which corresponds 
with 3. 53 of Act X of 1877, the Subordinate Judge held that the amend- 
ment was permissible, and that it did not alter the character of the 
plaintiff’s original suit. 

The parties did not appear in the High Court. 

JUDGMENT. 

The judgment of the Court was delivered by 

Westropp, C. J. — The question, whether the plaint may be amend- 
ed after the first hearing, is not altogether free from dififioulty. The 
relief sought by the plaint, as at present constituted, is the production 
of the alleged mortgage and an account of what, if anything, is due to 
the defendant upon that mortgage. The amendment suggested by 
Dr. Pollen, and which the plaintiffs have expressed their readiness to 
make (adding the necessary stamps to their plaint accordingly) is a prayer 
for redemption of the land from the mortgage. The averments, already 
contained in the plaint, would warrant such a prayer for additional 
relief. The defendant has denied the existence of the mortgage. Whether 
[611] such a mortgage was executed must be determined in the suit. 
The defendant also contends that the first hearing having passed, s. 53 of 
Act X of 1877 precludes the making of the proposed amendment. That 
section says : ' The plaint may, at the discretion of the Court, and at or 
before pie first hearing, bo rejected, returned for amendment within a time 
to bo fixed by the Court, or amended then and there, upon such terms as 
to the payment of costs occasioned by the amendment as the Court thinks 
fit, (a) if it does not state correctly and without prolixity the several 
particulars hereinbefore required (2) to be specified therein ; or’ under 
the other circumstances mentioned in ols. (5). (c). (d), (c) and (0." 
The words and at or before the first hearing,” the defendant oontendSi 
imply that an amendment, after the first hearing, in any of the 

particulars referred to or mentioned in s. 53, cannot bo permitted. It 
must, however, be observed that there are not any negative words 

in l!iat section prohibiting an amendment at any time subsequently to 
tlie first hearing, and there is this further and stronger reason for not 

implying such a prohibition from the words “ at or before the first 

5 B. 604. (2) Vide s?. 42, 43, 50, &o. 
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hearing,” that, by making such an implication, we should bring cl. (/) 
of the 53rd section into direct conflict with the second passage of 
s. 32. So far as s. 53 per se is concerned, the words “at or before the first 
hearing,” whatever their respective value may be, apparently regulate 
cl. (/) of that section to the same extent as those words regulate any 
other portion of s. 53. Clause (/) is that which allows amendments “ if 
it (the plaint) is wrongly framed by reason of non joinder or misjoinder of 
parties, or because the plaintiff has joined causes of action which ought 
not to be joined in the same suit.” If the words “ at or before the first 
hearing ” be construed so to govern this cl. (/) as to prohibit by implica- 
tion an amendment by way of adding parties, such a construction by 
implication would be in direct contravention of the express provision 
in the second passage in s. 32, which runs thus : “ And the Court 

may at any time, either upon or without such application, and on 
such terms as the Court thinks just, order that any plaintiff be made a 
defendant or that any defendant be made a plaintiff, and that the name 
[612] of any person loho ought to have been joined luhether as plaintiff 
or defendant, or lohose presence before the Court maybe necessary in order 
to enable the Court effictually and completely to adjudicate upon and settle 
all the questions involved in the suit be added.'" It may be said that this 
passage might be rendered consistent with the construction of s. 53 con- 
tended for by the defendant, by confining the words “at any time” to any 
time before the hearing, but such a limitation of the words “ at any time” 
is absolutely precluded by the fact that those words “at any time” employ- 
ed as they are in the second passage of s. 32 in relation to the making of 
new parties, are used in direct antithesis to the words “ on or before the 

first hearing,” employed with reference to the misjoinder of parties in the 
first passage of s. 32. 

As to s. 34, which enacts that all objections for want of parties 
or for joinder of parties who have no interest in the suit, or for 
misjoinder as co-plaintiffs or co-defendants, shall be taken at the 
earliest possible opportMmty, and in all cases before the first hearing ; and 
any such objection not so taken shall be deemed to have been waived 
by the defendant it limits in point of time the right of the defendant 
to object for want of parties, but it does not so limit the right of the 
plaintiff to add parties. Often a defendant may be indifferent to the absence 
of persons who ought to be parties : but it. nevertheless, may be most 
important for the plaintiff to add them in order that they may be bound by 
the decree in the cause. The plaintiff may not, until an advanced 
stage in a cause, become aware that persons ought to be made parties who 
have not been so made. The defendant may be well aware that those 
persons ought to be made parties, but purposely lots the first hearing 
pass without objecting to their absence from the suit, and thus, so far as 
he is concerned, waives the right to object. But his waiver -of that 
Objection would not affect the absent parties, and a decree made in their 
absence would not bind them. Hence it is that, although s. 34 limits the 
aefendant’s right to object, the second passage of s. 32 leaves it open to 
cne plaintiff at any time ’ before decree to obtain permission to make new 

s. 34 would not prevent even the 
LOldj defendant from objecting to the want of a proper party after the 

hrat hearing, vtz„ where after the first hearing and before decree a co- 
parcener or remainderman or reversioner is born, or where a woman (who 
IS a party) 18 married to a man who is not a party to the suit. The 
objection did not exist at or before the first hearing, and, therefore, could 
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not have been made or waived by the defendant, and, if he made it at the 
earliest opportunity after it came into existence, he would have satisfied 
the spirit of s. 34. 

The only part of s. 53 which contains an express negative enactment 
is the proviso near its end, “ that a plaint cannot be altered so as to con- 
vert a suit of one character into a suit of another and inconsistent 
character but this is restrictive as to the nature only of the amend- 
ment, and not as to the time within which it may be made. There not 
being in s. 53 any positive prohibition of the amendment of the plaint 
at any time before decree, and the result of holding that the words “ at 
or before the hearing ” constitute an implied prohibition of an 
amendment after the hearing, being to create a conflict between cl. (/) of 
s. 53 and the second passage in s. 32, which it is not to be supposed that 
the Legislature intended, and the Legislature having used negative words 
where it resolved to prevent amendments wholly inconsistent with the 
case originally made in the plaint, we incline strongly to the opinion that 
the words “ at or before the hearing ” are merely directory and not man- 
datory, and, therefore, that the amendment, whereby the plaintiffs would 
seek redemption of the mortgage, may be made, although the first hearing of 
the suit has passed. We can well understand why the Indian Legislature 
should not imperatively limit the power of amendment when we have re- 
gard to the many infirmities in pleading which present themselves especi- 
ally in the Mofussil Courts. It is a matter of familiar experience to us 
that when a party has launched his case in an inappropriate or erroneous 
manner, he would, if not permitted to amend after the first hearing, 
and if compelled to bring a fresh suit, find such new suit barred by 
the Law of Limitation. To prevent such a hardship, the Privy Council 
has, when a cause was in its most advanced stage, permitted an 
amendment of the plaint : Mahomed [ 614 ] Zahoor Ali Khan v. Mussamat 
Thakoorance Rutakocr (1). It is also unjust to a plaintiff to put him to the 
great expense of fresh Court* fees for anew suit when a reasonable amend- 
ment, not inconsistent with his case as it originally stood, might equally 
well answer his purpose as the new suit. 

Even if the plaintiffs be not, as we think they are, entitled to amend 
their plaint by praying that they may be at liberty to redeem the mort- 
gage, it is competent for the Subordinate Judge under s. 149 of the Civil 
Procedure Code, “ at any time before passing a decree,” to frame an addi- 
tional issue. The sources whence an issue may be framed are stated in 
8s. 146 and 147. An issue as to whether a plaintiff is entitled to 
redeem a mortgage on which his suit is founded, and in respect 
of which his plaint prays an account, is not inconsistent with his case as 
launched. The Court, it will bo seen upon reference to those sections, is 
not confined to the written pleadings, viz,, the plaint and written state- 
ments (2). Allegations made on oath by the parties, or by any persons 

present on their behalf, or made by the pleaders of such parties or parsons, 
afford proper materials. 

The Subordinate Judge should permit the plaintiffs to amend their 
plaint by adding a prayer for redemption of the lands from the mortgage 
in the plaint mentioned, and should also frame an issue as to whether 
the plaintiffs are entitled to redeem that mortgage, and such other issues 
as may be necessary for the proper determination of the cause 


(l) 11 M.I.A. 468 (487). 

(21 Vide Apaya v. Raim, Priotod Judgments of 1879, p. 297 (a). 
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The Dekkhan Agriculturists^ Relief Act XVII of 1879, s. 16 — Mortgage — Snit by a 
mortgagor for account only — Decree — Execution of a money decree obtained by 
mortgagee. 

Under the Dekkhan Agrioaltucists’ ReUef Act XVII of 1879, s. 16, an agri- 
culturist mortgagor has no right to sue his mortgagee in a mere action for 
account. 

[615] Ordinarily a suit for an account upon a mortgage cannot be maintained 
by a mortgagor, unless he asks for redemption also. Where a mortgagee is 
entitled to a personal decree against the mortgagor, or his heir, or representative, 
and takes a mere money decree against him upon the mortgage without any 
direction that the amount of the decree shall be recovered by sale or otherwise 
from the mortgaged property, the mortgagee has nevertheless the right to attach 
and sell that property under the money decree, and such sale transfers to the 
purchaser the interest both of mortgagor and mortgagee in the same manner as 
if the sale had been made under an express direction in the decree. Even though 
the officer of the Court should mention merely the right, title, and interest 
of the mortgagor as what is sold, the interest of the mortgagee who has promoted 
the sale passes by way of estoppel, although the mortgage executes no convey* 
ance to the purchaser. 

The only diSerence in execution between a money decree upon a mortgage and 
one not upon a mortgage is that where the mortgaged lands are attached under 
the former, their sale is deferred until six months or some other reasonable 
period expires, in order to give the mortgagor an opportunity to redeem, which 
he would have in a suit for foreclosure nr redemption. 

[F., 7 B. 377; R., 151 B. 678 (682) ; 18 B. 444 (447) ; D., 20 B. 469 (471).] 


This case was referred for the opinion of the High Court by Dr. A. 
D. Pollen, Special Judge, under Act XVII of 1879, with the following 
remarks : — 

As any decision passed by me is final, I have the honour to refer 
the question — whether a mortgagor may bring a suit for an account under 
s. 16 of the said Act — for the decision of the Honourable Judges of the 
High Court. I think he may, as otherwise s. 16 would be almost 
inoperative ; but, having regard to ss. 42 and 43 of the Civil Procedure 
Code, I entertain some doubts, and as many such suits are pending, I 
think it right to submit the question.” 

Shantaram Narayan appeared for the defendants, and contended that 
the right of a debtor to sue for an account and no other relief was new, 
and not extended by Act XVII of 1879 to mortgagors or those deriving 
title under them. 

There was no appearance for the plaintiffs. 

JUDGMENT. 

The following is the judgment of the Court delivered by 

Westropp, O.J. — The plaintiffs, who are agriculturists in the 
Deccan, have, as mortgagors of immoveable property, instituted this suit 
against their mortgagees in possession, the defendants, by virtue of a 
mortgage, dated Shake 1789 f July 5th, A. D. 1867), for Rs. 1,997, praying 


• Civil Reference No. 36 of 1880. 
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simply for an account in respect of the [616] mortgage and no other 
relief. In the absence of any prayer for redemption and the mortgagors 
being unable to pay the Court-fee requisite for a redemption suit, the 
Subordinate Judge of Talegaon rejected the plaint. The Special Judge of 
the Dekkhan having, under s. 53 of Act XVII of 1879, called for the 
proceedings in the suit, has referred to this Court the question whether a 
mortgagor may bring a suit under s. 16 of Act XVII of 1879 for an account, 
and no more. 

Ordinarily a suit for an account upon a mortgage cannot be maintain- 
ed by a mortgagor unless he asks also for redemption (1). The 42nd and 
43rd sections of the Civil Procedure Code are opposed to the maintenauce 
of such an action : inasmuch as it would not afford ground for a final 
decision and would not include the whole of the plaintiff’s claim in respect 
of the cause of action. It remains to be considered whether the Dekkhan 
Agriculturists' Relief Act XVII of 1879 has, contrary to the ordinary law, 
conferred upon the agriculturists, to whom that Act is applicable the right 
to bring against their mortgagees a mere action to account. In the recent 
case of Ska7ikarapa v. Danapa (2), where the question was whether a decree 
in a mortgage suit might be made payable by instalments, which question 
we ruled in the negative, we incidentally expressed an opinion on the 
present question as follows : “Nor is there anything in Act XVII of 1879 
which enables a Court at the time of passing such a decree, to order it to 
be payable by instalments. Sections 16 and 17 seem to indicate a contrary 
intention. They provide that in certain cases, suits may be brought by 
an agriculturist for an account ; and that the amount ascertained may be 
decreed to be due, and be made payable by instalments. But comparing 
the words of s. 16 with the words of s. 3, ol. (to), it is clear that the debts, 
in respect of which an account may be sued for, are debts 7iot secured by 
mortgage, and that it is only in respect of such debts that s. 17 authorizes 
an order for payment by instalments. In the case of a debt secured by a 
mortgage, tbe agriculturist’s remedy lies, not in a suit for an account, but 
in a suit for redemption (s. 3, cl. ( 2 ), and, there not being any special [617] 
provision in the Act authorizing instalments, the only decree which can he 
made in such a suit is the ordinary decree for payment of the whole amount 
within six months, or, in default, for foreclosure. If it had been intended 
to give to an agriculturist .mortgagor the benefit of instalments, it may 
reasonably be supposed that ss. 16 and 17 would have been made applicable 
to suits under cl. (^r). as well as under ol. (w), of s. 3 ; but, as we have said, 
the wording of s. 16 shows that this is not so.” In a recent supplemental 
communication, received from the learned Special Judge of the Deccan, 
he makes the following suggestion : When a mortgagor brings a suit for 
an account, be does not seek either to redeem his land, or to be allowed 
to pay by instalments. He simply asks that the present state of his 
money debt may be ascertained or determined. In most mortgage bonds 
the debtor, besides charging bis lands, binds himself to repay the money 
personally, and in most suits for the sale of mortgaged property, the credi- 
tor also asks for a decree against the defendant personally. In most mort- 
gage oases, therefore, it is possible to ooncoive of the money debt apart from 
the property on which it is secured, and, from this point of view, it might 
be argued that the debtor has a right to bring a suit for an account in 
order to see how his money debt is affected by the provisions of ss. 12 and 
13 of the Act, and to judge whether he is yet in a position to demand, or 

(1) 2 Fisher on Mortgages (3rd od.), p. 716, pi. 1170. (9) 5 B. 604. 
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sue forredempfeioa of his lands.” In relation to those remarks, we should 
observe, first, that Reg. V of 1827, s. 15, enacts that when a creditor is 
placed in possession of property by mortgage, or otherwise as security for 
a debt, his claim over such property shall, in the absence of other special 
agreement, constitute his sole security for payment of the debt, or such 
part of it as the said property may have been given in security for, and 
interest thereon is to be considered as included in the said security. 
Secondly, assuming that the debtor has specially agreed or covenanted to 
pay the amount, which may become due upon the mortgage, such an 
agreement or covenant would personally bind himself alone and would 
not justify a personal decree against his heir or other representative, unless 
such heir or respresentative bad received assets of the deceased mortgagor, 
and, instead of applying them in [618] due course of administration, had 
wasted or misappropriated them, so that those assets were not available 
for payment of the debts of the mortgagor. This was always so in the 
island of Bombay (while under British rule) with respect to all persons, 
even including Hindus, and has been made so in the Mofussil of this 
Presidency, as regards Hindus also, by Mr. White’s Act (Bombay Act VII 
of 1866). Previously to that Act, Hindus were, in the Bombay Mofussil, 
an exception to the general rule, and were held personally respon- 
sible for the legitimate debts of their fathers and grandfathers in- 
dependently of the receipt of assets sufificient to meet those debts. 
The non-liability of heirs and representatives for their ancestors’ debts, 
except where those heirs or representatives have received and misapplied 
assets of the ancestors has the effect of greatly limiting the number of 
cases in which personal decrees in mortgage cases could be obtained 
by mortgagees. Thirdly, even when the mortgagee is entitled to personal 
decree against the mortgagor or his heir or representative, and takes a 
mere money decree against him upon the mortgage without any direction 
that the amount of the decree should be recovered by sale or other- 
wise from the mortgaged property, the mortgagee nevertheless would ■ 
have the right to attach and sell that property under the money decree, 
and such sale would transfer to tbe purchaser the interest both of the 
mortgagor and mortgagee in the same manner as if the sale had 
been made under an express direction in the decree : Syed 
Iman Momtazoodeen Mahomed v. Rajkumar Ghose (1), Narsidas Jitram 
V. Joglekar (2). Even though the officer of the Court may merely 
mention the right, title and interest of the mortgagor as what is sold, 
the interest of the mortgagee who has promoted the sale passes by 
way of estoppel (3), although the mortgagee executes no conveyance to the 
purchaser. We perceive that an inference to the contrary was sought to 
be drawn in the argument in Narsidas Jitram v. Joglekar from Tukaram 
V. Bamchandra (4). That inference, however, is not sustainable, inas- 
much as the money decree in Tukaram v. Bamchandra^ under which the 
sale was made, was not obtained in [619] respect of the mortgage, 
but upon another cause of action vested in the mortgagee and wholly un- 
connected with tbe mortgage. The only difference, which we make in 
execution between a money-decree upon a mortgage and a money-decree 
not upon a mortgage, is that, where the mortgaged lands are attached 
under the former, the sale of them is deferred until six months, or some 
other reasonable period expires in order to give to the mortgagor the 

(1) 14 B.L.K. 408 (421), (P.B.) (2) 4 B, 57. 

(3) Vide 11 B.H.G. B. 142, and cases cited atp. 140, and see 5 B. 8 (13). 

(4) 1 B. 314. 
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1881 opportunity of redeeming, which would be afforded to him in a suit for 
Aug. 17. foreclosure or redemption. 

App„_ Reverting to Act XVII of 1879, we find that its 3rd section treats 

of tw’o classes of suits, vtz. : — “ (a) suits for an account instituted on or 
LATE after the Isfeday of November, 1879, by an agriculturist in the Court of 
Civil, a Subordinate Judge under the provisions hereinafter contained,” and ** (6) 

suits of the description next hereinafter mentioned and instituted on or 
after the same date. The descriptions of suits referred to in cl. [b) are 
specified under letters (w)^ (.r), (y) and (z). All of these are, with 
the single exception of those falling under U), suits against an 
agriculturist ; suits under ( 0 ), being suits for redemption of mortgaged 
property, would be brought by agriculturist mortgagors, their heirs, or 
representatives. Suits under iy) and (^) relate exclusively bo mortgages, 
and when the Legislature intended to subject such suits to certain 
provisions of the Act relating also to other suits, we find that it did so in 
express terms, as, for instance, in s. 12, which enables the Court to 
inquire into the history and merits of the case from the commencement 
of the transactions between the parties in the manner subsequently pointed 
out in s. 13. Section 12 expressly includes the three different species of 
suits falling under els. (?r), (y) and {z) in s. 3. So the Legislature 
makes it perfectly clear that in mortgage oases, as well as oases described 
in cl. [tv), the history of each case is to be investigated ab initio. But 
when we come to s. 16, which enables the agriculturist debtor to take 
the initiative by suing for an account, we find that the transactions 
specified in that section , in respect of which he may so sue, are verbatim 
the same as those described in cl. (to) of s. 3 only. No doubt that 
clause comprises {inter alia) suits for the recovery of money due "on a 
written or unwritten engagement for the payment of [620] money, ” 
as 8. 16 comprises cases where money is due by the agriculturist plaintiff, 
to the defendant on such an engagement ; but the subsequent ols. (j/) and 
(3), of which the one relates to suits for possession, foreclosure, or sale in 
respect of mortgages, and the other to redemption of mortgages, show that 
mortgages, being thus specially provided for, were not intended to be in- 
cluded amongst the written or unwritten engagements for the payment of 
money falling within cl. (jy) of s. 3, and, therefore, not within s. 16, where 
the class of cases mentioned in cl. (to) of s. 3 only is specified. And this 
omission of mortgage cases from s. 16 is what might have been expected. 
Ordinarily, in respect of the transactions comprised in cl. (to) of s. 3 and 
in s. 16, the debtor could not, under the pre-existing law, sue for an account, 
whereas the mortgage-debtor could do so by bringing a suit for redemption 
-the species of suit the subject of cl (y) of s. 3. But, in such a suit, the 

pay the balance (if any) found 
due by him under the mortgage within a reasonable time allowed for 
redemption— -usually six months, and the decree, if properly drawn, 
contams a direction for foreclosure or sale (usually the latter) if he do not 

given time. We can well understand why the Legislature 
should refrain from giving to mortgagors the power to harass their mort- 
gagees in possession with suits de atitio inatinum to ascertain what those 
mortgagees annually received from the lands over and above their neoes- 
siry expenses in relation to those lands, such suits being brought without 

any present intention on the part of the mortgagors to pay to the mort- 
gagees the balance due upon the mortgage, and without liability to a 
decree therein either for foreclosure or sale. The Legislature seems to 
have thought that it had done quite enough for the mortgagors by 
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providing, as ife has, that in suits for foreclosure or sale by the mortgagees, 
and in suits for redemption by mortgagors, the account between the parties 
should be taken on the abnormally favourable principles laid down in 
ss. 12, 13 and 14 of the Act for the guidance of the Courts of the Deccan in 
such cases. It must be further observed that it is manifest that, if suits for 
an account, and no more, can be brought against mortgagees under s. 16, 
decrees for payment of the money [621] due upon mortgages by 
instalments may be made under s. 17. This we have already, without 
doubt, held not to be sanctioned by the Act (l), and we have pointed out 
that, if it had been so sanctioned, the sale of the mortgaged lands piece- 
meal in order to meet the unpaid instalments would be detrimental alike 
to debtor and creditor. We do not perceive any sufficient ground for al- 
tering the views which we entertained in that case. 

Our I'eply to the question “ whether a mortgagor may bring a suit for 
an account under s. 16 of Act XVII of 1879 ?” is in the negative. 

We leave to the Special Judge of the Deccan the disposal of the 
question as to the costs of this reference. In relation to that question 
we should mention that there was not any appearance here for tbe plaint- 
iff : but Mr. Shantaram Narayan appeared and argued the case on behalf 
of the defendants, who have been successful. 


5 B. 621. 

APPELLATE CIVIL. 

Before Sir Michael Roberts Westropp, Kt., Chief Justice, Cbnd 

Mr, Justice MeivilL 


Kastur Bhavani, son and heir of the deceased Bhavani 
Ramchandra {Original Defendant), Appellant v. Appa and 
S iTARAM Harjirav, MINORS {Original Plaintiffs), 

Respondents J' [10th August, 1876.] 

Hindu law — Sale of ancestral property by father for debts incurred for immoral purposes 
— Son’s interest in ancestral estate — Evidence — Stavip—Intention to defraud Gov- 
ernment of stamp revenue — Reg. XVIII of 1S27, s. 13 — Act XXXIV of 1860, 
s. 13 — Act X of 1862, s. 15 — Admissibility of insufficiently stamped documents^ 
Issues, 

Where a document was admitted in evidence bj tbe Court of first instance 
without any objection by the parties, but the Assistant Judge in appeal held it 
inadmissible, because it was insufficiently stamped, although no objection was 
made to it in the memorandum of appeal. 

Held, that the Assistant Judge ought not to have excluded it from his consi- 
deration. 

[622] On documents insufficiently stamped under Reg, XVIII of 1827, 
the question does not properly arise under s. 13 of that Regulation whether the 
intention of the parties is not sufficiently stamping them was to defraud Govern^ 
ment.of its revenue. That question was rendered important, first, by s. 13 of 
Act XXXVI of 1860, and subsequently, in a more explicit manner, by s. 15 of 
Act X of 1862. 

The plaintiffs (two of whom were minors) sued to set aside the sale and recover 
possession of certain ancestral lands, on the ground that they had been sold by their 
father to pay ofi debts contracted for immoral purposes. The documentary evidence 
in the case showed that the lands bad been originally mortgaged by the grand- 
father and father of the plaintiffs to tbe father of the defendant for Rs. 1,600 ; 
that they had subsequently taken from him other loans which, together with 

• Special Appeal No. 124 of 1876, 

(1) Shankarapa v. Danapa, 5 B. 604. 
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the mortfjage-debfc, amounted to Rs. 4,400- 15 0 ; that on the 23rd May, 1858, an 
agreement (Ex. No. 38) was made between the plaintiffs’ father and the 
father of the defendant, by whioh the former was to sell the equity of redemption 
in the mortgaged property to the latter iu consideration of the latter releasing 
tbo former from the said debt of Rs- 4,400-15-0 and paying him the sum of 
Rs. 235 ; that, accordingly, on the ‘25th May, 1858, the plaintifis’ father con- 
veyed the property to the defendant’s father lor Rs. 235 by a deed of sale 
{Ex. 17l which, however, did not refer either to the agreement (Ex. 38) 
or to the debts for Rs. 4,400-15'0- There was no allegation or evidence in 
the case showing that the plaintiffs’ grandfather had contracted the debt of 
Rs. 4,400-15-0 for any immoral purposes, nor that their father applied the 
sum of Rs. 235 to the payment of debts incurred for immoral purposes, although 
it was in evidence (hat he drank to excess. The Court of first instance dis- 
missed the suit, holding, vtUr alia, that the plaintifis had failed to prove the 
property to have been sold by their father for debts incurred for excessive drink- 
ing. One of the issues raised by the Assistant Judge in appeal was whether 
there was any necessity for the sale of the property by the plaintifis’ father. 
Ho found this issue in the negative, and held the sale invalid, except as to the 
plaintifis’ father’s own share. On special appeal to the High Court. 

Beld, that on the above facts the plaintiffs bad failed to establish any case 
entitling them to set aside the sale of the lands by their father. 

Held, also, that it ought to have been ascertained whether the minor plaintifis 
were born before the date of the sale, 25th May, 1858, because if thev had 
not been born before that date, their suit would have been unsustainable, as they 
never could have had any interest in the property. 

Qiurre . — Even suppo.'^ing that the plaintifis' father had applied the sum of 
R-.. 235 to the payment of debts incurred for the immoral purpose of excessive 
drinking, whether that trivial amount would have justified the sotting aside of 
the sale of the 25th May, 1858, the main consideration for whioh was the release 
of the pre existing debts for Rs. 4,400-15-0. 

[R., 5 B. 630 : 4 Bom. L.R. 587 (597).] 


This was a special appeal from the decision of E. Hosking, Acting 
Assistant Judge at Thana, amending the decree of the Second Class 
Subordinate Judge of Murbad. 

[623] This suit was brought by Lakshman and his two brothers, 
Appa and Sitaram, alleging that certain ancestral lands had been sold by 
their father Harjirav to Bhavani (deceased), father of defendant No. 1 
(Kastur), and that the sale was illegal and void, because it was made to 
pay off debts contracted for immoral purposes. They prayed that the 
sale should be set aside and the lands restored to them. The plaint was 
filed on the 4th April, 1872. Appa and Sitai'am were minors, and were 
represented by their mother as their guardian* 

Kastur (defendant No. 1) answered, inter alia, that the suit was 
barred by limitation, and that the sale was for necessary family purposes. 
Defendants Nos. 2 and 3 replied that they were in possession of some of 
the lands in dispute as purchasers under defendant No. 1. 

The Subordinate Judge held that the claim of Lakshmau (plaintiff^ 
No. 1) was barred by limitation, and that it was not proved that the sale 
was made by Harjirav for the payment of debts contracted for immoral 
purposes. 

Two of three issues raised by the Assistant Judge in appeal were — 

(1) whether the plaintiff Lakshman’s claim was barred by limitation, and 

(2) whether there was any necessity for the sale by the plaintiff’s father. 
He found the first issue in the affirmative and the second in the negative. 
The following are his reasons: — 

On the 23rd May, 1843, plaintifi'’a grandfather Mabadevrav and 
their father Harjirav mortgaged certain lands to Bhavani Kamohandrai 
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the fabhar of Kasbur (defendant No. 1), for Es. 1»600. Subsequently 
Mahadevrav and Harjirav executed several money bonds to the said 
Ehavani for different amounts, and on the 23rd May, 1858, Harjirav had 
an agreement executed to him by Bhavani to the effect that Bhavani 
should release Harjirav from a debt of Es. 4,400-15-0, owing on the said 
mortgage bond (Ex. 16) and on other bonds, and that Harjirav should sell 
the equity of redemption of the property to Bhavani for Es. 235. Plaint- 
iffs were served with a notice to produce the original agreement, but 
they failed to do so, plaintiff Laksbman merely stating that he had not 
got it (Ex, 155). Defendants [624] put in evidence Ex. 38 as a copy of 
this agreement ; and I find that ibis proved that an agreement, of which 
Ex. 38 is a copy, was executed to plaintiff’s father Harji by Bhavani on a 
stamp of the value of one rupee. Two days after the execution of this 
agreement Harji executed a deed of sale (Ex. 17), setting forth that he sold 
23 bighas rice land and 4 bighas warkasland in Sonawali village, and 33 
bighas rice land and 26 bighas warkas land in Ekleher village to Bhavani 
for Es. 235 cash. The deed of sale contains no reference to any previous 
mortgage or to any other consideration for the sale than this cash payment, 
and it is executed on a stamp paper of the value of eight annas. Within 
a year after this deed of sale had been executed, Bhavani sued Harjirav 
upon it for possession of the lands, obtained a decree, and was put in 
possession on the 27th March, 1860. 

“ For the defendants it is contended that Exs. 17 and 38 should be 
read together, in order to ascertain the real consideration for the land sold 
under Ex. 17. The lower Court read the two documents in this way, 
and no objection appears to have been raised on the ground that the 
documents are insufficiently stamped. But I consider that the documents 
are insufficiently stamped, and that the circumstances of the case show 
that there was an intention to defraud Government. Under Eeg. XVIII 
of 1827 the stamp on the deed of sale (Ex. 17) is of the proper value for 
the consideration expressed in the document. It is contended that the 
sale was only of the right of redemption, and that for this the sole con- 
sideration was Es. 235 cash. But in the first place, the sale does nob 
purport to have been only of the equity of redemption, and secondly, if it 
beheld to have been a sale of the equity of redemption, the consideration 
was not merely Es. 235 ; for the debts relinquished under Ex. 38 were 
not only on account of the mortgage, but in great part were on account of 
the money bonds. The agreement, of which Ex. 38 is a copy, is altogether 
invalid. Exhibit 38 proved that it was on a stamp of the value of one 
rupee, while the proper stamp under the said EegulaUon would have been 
of the value of Es. 8. 

“ Defendant Kastur has applied to be allowed to pay the deficient 
stamp duty and the penalty, but I have refused to allow him [625] to do 
so, as I am of opinion that there was an intent to defraud Government. The 
pleader for respondent relies upon the ruling of the Bombay High Court in 
Antajt Nilkant v. Janardan Vasudev (1). That ruling seems to me inappli- 
cable to this case, as the circumstances of the two cases are very different. 
Had the actual consideration for the sale been expressed in Ex. 17, and had 
it then been not stamped at all, or had it been insufficiently stamped, there 
might have been no reason for imputing an intention to evade payment of 
the proper stamp duty. But in the present case the consideration was 
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wrongly stated, and the proper stamp was used for the amount of consider- 
ation expressed in the deed of sale. What was the object of this erroneous 
statement of the consideration and of the omission of any reference to the 
mortgage and other bond debts? The use to which the deed of sale was 
put shortly after its execution, shows that the object in wrongly stating 
the consideration was not merely to evade payment of the proper stamp 
duty, which was, at the most, Rs. above what was paid, but that it was 
mainly to enable the vendee to sue upon the deed of sale for property, thus 
purporting to be valued at Rs. 235, while its actual value was Rs. 4,635. 
Consequently the vendee paid a fee of Rs. 20 on the institution of his suit 
instead of paying a fee of Rs. 150, as required under Reg. XVITT of 1827, 
and he paid other necessary fees in the suit as if the value of the subject- 
matter of the suit were Rs. 235 and not Rs. 4,635. The completeness of 
the deed of sale (Ex. 17) when read by itself and without any knowledge 
of the agreement (Ex. 38), and its incompleteness when read in the light of 
the said agreement are alone sufficient to raise strong suspicion that there 
was a bad motive for the erroneous statement of the consideration in the 
deed of sale - * + 

“ For these i*easons, I refuse to admit the agreement (Ex. 38) as evi- 
dence. I must, therefore, hold the consideration for the sale to have been 
merely for the cash payment of Rs. 235, and this being so, it is evident 
that there was no necessity for the sale, because, after the passing of this 
deed of sale, the vendor was able to borrow Rs. 428 from the vendee on a 
money bond (Ex. 31) executed a month after the said deed of sale * 

[626] ‘ ' Plaintiffs’ father’s share in the property sold under Ex. 17 
was one-fourth. Therefore, excluding his share and the share of Laksh- 
man, Lakshmibai as the guardian of her minor sons. Appa and Sitaram, 
is entitled to recover one-half of the property claimed, after payment of 
Rs. 117-8-0 as half of the consideration expressed in Ex. 17 and after pay- 
ing half the debt due under the mortgage, Ex. 16, taking into account half 
the profits received by defendants from the mortgaged property.” 

Defendant No. 1 (Kastur) appealed to the High Court. 

Shamrav Vithal, for the appellant. — The plaintiffs impugned the sale 
on the ground that it was made for immoral purposes. The Assistant 
Judge, therefore, was wrong in raising the issue whether there was any 
necessity for the sale. The proper issue was whether the plaintiffs proved 
that the property bad been sold by their father for any immoral purposes. 
There is no evidence in the case to support that allegation, although it is in 
evidence that he drank to excess. Exhibits 16 and 38 show that the 
property had been originally mortgaged by the plaintiffs’ grandfather and 
father to the appellants’ father, and that they subsequently borrowed more 
money from him. All those debts amounted to Rs. 4,400-15-0, and the 
plaintiffs’ father sold the property in discharge of those debts and on receipt 
of a further sum of Rs. 235. Under these circumstances, the Assistant 
Judge was wrong in holding that the sale was only for Rs. 235, and that 
it was not binding on the plaintiffs. They are bound by the sale accord- 
ing to the rule of Hindu law laid down in Girdhari Lall v. Kantoo Lall (1) 
and Muddu7i Gopal Lall v. Mussavi^it Gonyriuibutty (2). Again, it 
was not competent to him to go into the question whether Exs. 17 and 38 
were sufficiently stamped or not. as they were admitted by the Court of 

(1) 1 I.A. 321 = U B. L. R. 107 = 22 W. R. C.R. 56. (2) 15 B. L. R. 264. 
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first; instance 'without any objection. Besides, they were executed while 
Eeg. XVllI of 1827 was in force. 

M. G. Apte, for the i*espondents. 

JUDGMENT. 

[ 627 ] Westropp, C.J. — The plaintiffs in their plaint alleged that their 
father Harjirav sold the lands, the subject of this suit, to Bhavani Bam- 
chandra, father of the first defendant, in order to pay debts contracted for 
immoral purposes, and, therefore, that the sale should be set aside, ana 
the lands restored to the plaintiffs. The second and third defendants Hari 
and Ganu were made parties as having purchased some of the lands from 
Bhavani and the first defendant. 

The sale sought to be set aside was by the agreement of the 23rd 
May, 1858 fEx. 38), and the deed of the 25th May, 1858 (Ex. 17). 

The copy of the agreement of the 23rd May, 1858, the Assistant Judge 
has, as the original appears to have been insufficiently stamped, declined 
to regard as evidence in the cause ; but inasmuch as it had been admitted in 
evidence by the Subordinate Judge without objection by either party, and 
no objection was made in the memorandum of regular appeal to the 
District Court, we think that the Assistant Judge ought not to have 
excluded it from his consideration. 

The Subordinate Judge made a decree in favour of the defendants. 

The plaint was filed on the 4:th April, 1872, i.e., nearly fourteen years 
after the alleged sale, and it appearing that the elder plaintiff Lakshman 
was then upwards of nineteen years of age, the Assistant Judge as well as 
the Subordinate Judge held the suit, barred by lapse of time as brought 
by him, and he has not appealed against that decision. 

The Assistant Judge, however, has held the second and third plaintiffs 
entitled to recover a moiety between them of such of the lands as were 
ancestral. The question is whether he was right in thus holding. 

In the first place, we think that, looking at the mode in which the 
plaintiffs launched their case in the plaint, the second issue, as framed by 
the Assistant Judge, viz., “ was there necessity for the sales by the plaint- 
iffs’ father ” was not correct. 

The plaint admitted that the sale was made in order to nay debts, 
and sought to avoid the sale by alleging that those debts [628] were 
incurred for immoral purposes. The issue, then, ought to have been 
whether that allegation was true, viz., “ were those debts, in respect of 
which the sale was made, incurred for immoral purposes.” 

But, further, Ex. 38, the execution of which is not denied, shows that 
those debts consisted of a mortgage- debt upon the lands in dispute amount- 
ing to Ks. 1,600 incurred as well by the plaintiffs grandfather Mahadevrav 
as their father Harjirav ; and seven money bonds executed by both of 
those same persons, which together with the mortgage-debt, amounted to 
Rs. 4,400-15-0, all being due to Bhavani, the father of the first defendant 
and that Harjirav was to sell the equity of redemption to Bhavani in 
consideration of Bhavani releasing Harjirav from the said debts amount- 
ing to Rs. 4,400-15-0, and further paying to Harjirav the sum of 
Rs. 235. The deed of sale of the 25th May, 1858, though not referring to 
the agreement (Ex. 38), nor to the debts (Rs. 4,400-15-0), but conveying 
to Bhavani the lands in question in consideration of Rs. 235, was mani- 
festly executed in pursuance of the agreement contained in Ex. 38. 

The first observation to be made on this state of facts, and it also 
applies to the plaint, is that there is neither allegation nor any evidence of 
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1876 immoralifcy on the part of Mahadevrav, the plaintiffs’ grandfather, in con- 
AUG. 10« tractiDg the debts for Rs. 4,400-15-0, or that he was not bound by them ; 

nor is there any evidence whatever that Harjirav applied the Rs. 235 to 

Appel- the payment of debts incurred for immoral purposes, although there is 
LATE evidence that Harjirav drank to excess. 

Civil. Such being the case, not only the plaintiff Lakshman, but both of the 

other plaintiffs have wholly faile(J to establish any case entitling them to 

3 B. 621. set aside the sale in May, 1858. 

Further, even if it should have appeared that Harjirav hadapplied the 
sum of Rs. 235 obtained from Bhavani in payment of debts incurred 
in procuring liquor, the amount is so trivial as compared with the 
amount of the pre-existing debts, the release of which constituted 
the main portion of the consideration for the sale in 1858, that, 
having regard to the case of Girdhari [629] Lall v. Kantoo Lall (1) and 
Muddun Gopal Lall v. Mussamut Goiomnbutty (2), we doubt whether, 
where so small a portion of the consideration was applied to debts incurred 
foi the immoral purpose of excessive drinking, we should be justified in 
setting aside the sale. However it is unnecessary to decide the, case on 
that ground. 

We may further point out that the question, which the learned 
Assistant Judge put to himself, whether the intention of the parties to 
Ex. 38, in not sufidciently stamping it, was to defraud the revenue, is not 
a question which properly arises on documents, the stamping of which is 
provided for by Reg. XVIII of 1827 relating to stamps, under s. 13 
of which the necessary stamp might be obtained from the Collector 
on payment of the penalty and duty. The language of s. 13 of Act XXXVI 
of i860 first rendered that question important. Act X of 1862, s. 15, is 
still more explicit ; but, in the present case, the Exs. 17 and 38 being both 
executed in 1858 before either of those enactments came into force, the 
question did not arise. The point has been similarly ruled in other oases 
in this Court. 

Lastly, although in the view that we take of this case, the question 
is not now of importance ; it ought to have been ascertained whether 
either the second or third plaintiff had been born before the 25th of May, 
1858. If, as is extremely, probable, they were not so, this suit would 
have been unsustainable by them, as they never could have had a vested 
interest in the lands. 

We reverse the decree of the Assistant Judge and restore that of the 
Subordinate Judge, and direct the special respondents’ guardian and 
mother to pay to the special appellant the cost of the special appeal. 
She and the plaintiff Lakshman must pay to the defendants the cost of 
the suit and of the regular appeal. 

Decree reserved. 

Note.— See Narayana Charya v. Narso Krishna, 1 B. 263. 



(1) 1 I.A. 321. 


(2) 15 B.L.B. 264. 
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[630] APPELLATE CIVIL. Ji^5. 

Before Sir Michael Boherts Westropp, Kt., Chief Justice, and Appel- 

Mr. Justice Pinhey. late 

Rambhat {Original Defendant), Appellant v. Lakshman O ^VIL . 

Chintaman Mayalay {Original Plaintiff), Respondent J 5 B. 630, 

[27fch June and 5th July, 1881.] 


Hindu law — Conveyance by a Hindu without male issue — Adoption pendente Ute — Adop- 
tion from impi'oper motive — Will — Gift. 

A conveyance by a Hindu, without male issue at the date thereof, will bind 
his subsequently born or adopted male issue. Such issue at birth takes a vest- 
ed interest in such property only as is that of their father at that time. 

0, a Hindu Brahmin without male issue, executed, on the 10th September, 
1856, a bakshish 2 )atra (a deed of gift) to M containing words to the following 

effect : “ I have given to you as gift and charity my property at , together 

with my moveable property. (Here follow the particulars of the property). The 
garden and house, &c., &c., 1 have given to you as gift this day of my own ac- 
cord, and I have made the same over to you. You shall pay the Government 
assessment and village expenses, and ;ou and your grandsons should enjoy the 
same property generation after generation, and live in peace there. As long as 
1 live I will take the profits, and you should maintain me as if I were one of the 
members of your family • * • *1 have no ownership whatever 

in the property ; the ownership belongs to you from this day. This day I owe 
no money to anybody. Whatever property there may be after the death, 
other than that described above, is all given to you. No person has any 
claim thereto; the entire ownership belongs to you. I have given in writing 
this deed in sound mind of my own accord. The document was registered on 
the 4th October, 1856. M was put in possession of the property, and managed 
it for some time. He paid the Government assessment, and held receipts for 
the same. On the 6th January, 1858. G addressed a letter to the Assistant 
Magistrate of the place, purporting to revoke the bakshishpatra^ and he (C) was 
restored to possession by that officer. In 1859, M brought a suit (No. 446 of 1859} 
against C for the property. Before any decree was passed in it, G, on the 6th 
June, 1859, adopted the plaintifi, who wasthen eight years of age. The plaintifi 
was not made a party to that suit. On the 2nd April. 1860, the Mnnsif made a 
decree in favour of M, holding that G had executed the bakskishpatra and given 
possession of the property to M under it. He directed the properly to be restored 
to the possession of M to be held according to the terms of the bakskishpatra. C 
appealed but subsequently withdrew his appeal, admitting the execution of the 
bakskishpatra and agreeing to give over the property to M according to the 
terms of the Muneif’s decree. M accordingly obtained possession of the property. 
On the 16th March, 1874, the plaintifi brought the present suit ^against the 
grandson of M (M then being dead) for moiety of the property, on the ground 
that C, bis adoptive father, could not alienate more than one-half of the property. 
Both the lower Courts allowed the plaintiff’s claim, — the Court of first instance 
being of opinion that the document was a gift, and did not bind the|plaintifi, and 
the appellate Court bolding that it was not a gift but a will, and that it had 
been revoked by the testator before his death. On appeal to the High Court. 

[631] Held that the document was a conveyance and not a will, and that it 
vested the property in M, the donee, subject to a trust regarding any surplus 
that remained of the income after payment of the Government assessment and 
village expenses in favour of C as long as he lived, and that the donor could not 
revoke it, inasmuch as the document contained no power of revocation. 

Held also that inasmuch as the plaintiff had been adopted before the hearing 
and decree in suit 446 of 1959, and might have been made a party to it, but was 
not, he could not be bound by the proceedings in that suit, and that he was, 
therefore, at liberty to re-open the question whether the bakskishpatra was 
intended by C, when executing it, to operate as a deed or as a will. An adoption 
pendente lite is not to be regarded in the same light as an alienation pendente lite. 
If a legitimate son had been born to G during the suit, such son to be bound by 
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a pending suit afiecting bis lather’s anoestral property must have been made a 
party, and a son adopted during the suit was in the same position. The one at 
bis birth and the other at his adoption would take a vested interest in his 
father’s property according to the Hindu law in the Presidenoy of Bombay. The 
circumstance that C might have adopted the plaintifi for the purpose of 
endeavouring to defeat the bakshishpaira^ did not alter the case. As a sonless 
Hindu he had a right to adopt a son, and he was not under any obligation to M 
not to adpot ; and even if he had so contracted, qua're whether such a contract 
would afiect the validity of the adoption. 

[R.. n B. 469 (4721 ; 33 M. 304 (306)-7 Ind.Cas. 357 = 20 M.L.J. 519=8 M.L.T. 139; 

1 C.L J. 388 (401); 17 C L J. 38 (48) = 17 C.W.N. 280 (289)-18 Ind. Cas. 625 ; 42 

P.L.R, 1901 : D., 33 B. 88 = 10 Bom. L.R, 1029 = 1 Ind. Cas. 647.] 

This was a second appeal from the decision of A. L. Johnstone, 
Acting Assistant Judge at Ratnagiri, affirming the decree of Makundrav 
Bhaskar, Second Class Subordinate Judge at Dapoli. 

The plaintiff brought this suit for possession of certain immoveable 
property. The defendant Rambhat, inter alia, relied upon a bakshishpaira 
(Ex. No. 44) executed in favour of his grandfather by the plaintiff’s 
adoptive father, Chintaman, on the lOch September, 1856. The facts 
of the case are fully stated in the judgment of bhe High Court. 

The Subordinate Judge allowed the plaintiff’s claim, holding that the 
bakshishpaira (Ex. 44) was a gift made for no valid reason and that it 
did not bind the plaintiff, because the donor bad no right to alienate the 
whole of his ancestral property. In appeal, the decision of the Subordi- 
nate Judge was upheld by the Assistant Judge, who was, however, of 
opinion that the bakshishpaira was a will and nob a gift, bub that it was 
revoked by the testator before his death. Both the lower Courts held 
that the proceedings in suit No. 446 of 1859 were not binding upon the 
plaintiff. 

The defendant appealed to the High Court. 

[632J TheHon’ble Rao Saheb V. N, Mandlik, for the appellant. — Ex- 
hibit No. 44, as its name signifies, is a gift and not a will, as wrongly 
held by the Assistant Judge. The donee was actually put in possession 
and himself managed the property for some time. The gift was irrevo- 
cable. The plaintiff was adopted during the pendency of the suit No. 446 
of 1859. His adoption, therefore, was pendente lite, and he was bound by 
all the proceedings in that suit. It was not necessary to make him for- 
mally a party to them. The learned pleader cited Chittar Lalsifuj v. 
Sheioakram (l) ; Kalee Dass Hoy v. Khiroda Siuidrcc Dcbia (2) ; Mayue’s 
Hindu Law. pi. 179 (2ad ed.) ; The Indian Evidence Act I of 1872, s. 13. 

Shantaram Narayan, for the respondent. — The document is a will, as 
it distinctly states that Chintaman was to enjoy the proceeds of the pro- 
perty till his death. Morbhat was to take no beneficial interest in the 
income of the property during the lifetime of Chintaman. Morbhat 
managed the property as Chintaman’s agent. Taking it to be a will, it 
was revoked by Chintaman by his letter of the 6th January, 1858. The 
plaintiff’s right was not affected by the decree in suit No. 446 and all the 
subsequent proceedings therein, as Morbhat did not choose to make him 
(plaintiff) a party bo tliem. 

JUDGMENT. 

Westropp, C.J. — On the 10th of September, 1856, Chintaman {alias 
Chinto) Mayalay, a Konkani Brahmin, advanced in years, and then 
without male issue, executed in favour of Morbhat Ramkrishnabhat Upadya 
(a Brahmin of the same caste) a document, which, after describing itself as 

(1) 5 B.L.R. 123. (3) 16 W.R.O.rTsOO. 
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a hakshishpatra, and after stating its date and the names of the donor 
and donee and the name of the village of the former, proceeded thus : 

Deed of gift is given in writing as follows : I have become old and have 
no male issue. You are a Brahmin and a fib object of charity {sat 
patra), and you are my protector. Up to this day you and your ancestors 
protected me. As I have no male issue, I have given to you, as gift and 
as charity {dharmast), my property at the Kasha aforesaid, together with 
my movable property. The particulars thereof are as follows : My 
own thika7i (garden, or field) [633] situate at, &e., there is my house 
standing thereon — a cowshed adjacent — warkas and grass land. The 
garden and house, &c., ko., I have given to you as gift this day of my own 
accord, and I have made the same over to you. You shall pay the 
Oovernment assessment and village expenses, and you and your grandsons 
should enjoy the same property, generation after generation, and live in 
peace there. As long as I live I will take the profits and you should 
maintain me as if I were one of the members of your family. The pro- 
perty I have mentioned above I have given to you of my own accord, and 
I have made the same over to you. I have no ownership whatever there- 
in ; the ownership belongs to you from this day. This day I owe no 
money, &c., to anybody. Whatever property there may be after my 
death, other than that described above, is all given to you. No person 
has any claim thereto ; the entire ownership belongs to you. I have 
given in writing this deed in sound mind and of my own accord.'’ This 
document was in the handwriting of Balaji Hari Sathye, a Brahmin of 
the same caste as the donor and donee. It was duly signed by the donor, 
and attested by several witnesses. On the 4th October. 1856, it was 
registered. Possession was given to the donee Morbhat. He for some 
time managed the property, and paid the Government assessment of the 
garden, &c., and held receipts for the same. About fifteen months after 
the execution of the hakshishpatra^ Chintaman, the donor, appears to have 
repented his act, and be, on the 6th January, 1858, addressed a yadi or 
letter to the Assistant Magistrate, purporting to revoke the bakshiskpatra 
of the 10th September, 1856, and ha was, by the Assistant Magistrate, 
restored to possession. Morbhat brought a civil suit (No. 446 of 1859) 
in the Munsif’s Court to recover the property. Upon the 6th of June, 
1859, and before any decree was made in that suit, Chintaman adopted 
Lakshman (the plaintiff in the present suit) then a child in his eighth 
year. Lakshman was nob made a party to Morbbat’s suit. The Munsif 
made his decree on the 2nd of April, 1860, in the suit (446) of Morbhat v. 
Chintaman in favour of Morbhat, and found that Chintaman executed the 
bakshiskpatra when in his full senses and that possession had been given by 
him to Morbhat under that document. The Munsif directed the property 
to be [63U restored to the possession of Morbhat to be held in accordance 
with the bakshiskpatra, and ordered Chintaman to pay the costs of the suit. 
Chintaman appealed against that decree, but subsequently, on the l2bh 
July, 1860, withdrew his appeal, admitted the execution of the bakshish- 
patra, and stated that he was willing to give over the thikan, and tbe rest 
of the property, to Morbhat in accordance with the terms of the Munsif’s 
decree. This was done. The natural father of Lakshman then, upon an 
alleged mortgage to himself by Chintaman, and on the ground that Mor- 
bhat had fraudulently obtained a decree against Chintaman in his own 
favor, instituted a suit against Morbhat, but was defeated by him in the 

Munsif’s Court, the Assistant Judge’s Court, and the High Court succes- 
sively. 
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Lakshman, within three years after attaining his majority, instituted 
the present suit, on the 16th March, 1874, to recover, from Bambhat, the 
grandson of Morbhat (who is dead), a moiety of the property, on the 
ground that Ghintaman could not, as against his adoptive son Lakshman, 
alienate more than one-half of the property. The Subordinate Judge and 
the Assistant Judge have respectively decreed in favour of Lakshman. 

The main question is whether the bakshishpatra was by Ghintaman, 
at the time he executed it, intended to operate as a deed or merely as a 
will? The preliminary question, however, arises whether Lakshman, 
not being a party to Morbhat’s suit. No. 446 of 1859, is bound by the 
decree therein made against Ghintaman and by Chintaman’s withdrawal 
from his appeal in that suit. 

The date, on which the plaint in that suit was presented, is not in 
evidence in this suit. Assuming, however, most favourably to the defend- 
ant Bambhat, that the filing of that plaint was (as is probable) anterior 
to the adoption of Lakshman, we are of opinion that, inasmuch as 
Lakshman was certainly adopted before the hearing and decree in that suit, 
and might have been made a party to it, but was not, the proceedings therein 
do not bind him, and that, accordingly, he is at liberty to re-open the 
question whether the bakshishpatra was intended hy Ghintaman, when 
executing it, to operate as a deed or as a will. We cannot regard the 
adoption pendente Hie as in the same predicament as an alienation [635] 
pendente Hie (l). If a legitimate son had been born to Ghintaman during 
the suit, such son, to be bound by a pending suit affecting his father’s 
ancestral property, must be made a party, and we think that a son 
adopted during the suit would have been in the same position. The one 
at his birth, and the other at his adoption \vould take a vested interest in 
his father’s ancestral property according to the Hindu law in this Presi- 
dency (2). We do not think that the circumstances, that Ghintaman may 
have adopted Lakshman for the purpose of endeavouring to defeat the 
bakshishpatra, alters the case. Whatever evil motive may have influenced 
Ghintaman, he was doing that which, as a sonless Hindu, he had a right 
to do, and he was not under any obligation to Morbhat not to adopt; and 
even if he had so contracted with Morbhat, we doubt that such a contract 
could affect the validity of the adoption, although the right of Morbhat to 
retain the property, under the bakshishpatra, if it be a deed and not a 
will, may not be disturbed. Lakshman, an infant in his eighth year, was 
an innocent party, and the ceremony of giving and taking being duly 
performed by persons with full authority, he cannot be relegated to the 
family of his natural father. Taking this view of the adoption, we per- 
mitted Lakshman’s pleader to argue that the bakshishpatra must be re- 
garded as a will, and not as a deed. If that proposition could have been 
maintained, we may observe that Lakshman should have sued for the 
whole and not for a moiety only of the property, inasmuch as Ghintaman, 
being a member of an undivided family at the time of his death, could not 
have devised away any part of the property from his oo-paroener, i.c., his 
adopted son, according to tho Hindu law of this Presidency (3). 


(1) 11 B.H.C, R. 64, 24, ISO ; 7 M-II.C.R. 104 ; 1 DeG and J. 566. 

(2) Mitak., oh. i, see. I, pi. 23, 27: Vyav. May., oh. iv, seo. I, pi. 3; Datt. Mim., 

800 . vi, pi. 8 : Suth. Syu. iv, pi. 4 ; 7 169, 1S4, et seq ; Mayne’s H.L. (2nd cdj, 

pi. 178, 179. Tho Viramitrodaya tr.^nsl. bv Golapohandra Sarkar Sastri, oh, i. pi. 49 
to 64. 

(3) Vide oa 80 S oitod 5 B. 637, uoto (2). 
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The question remains to be solved — Was the bakshishpatm intended 
by Chintaman, when executing it, to be a conveyance by [636] way of 
deed or to be only a will to operate from the time of bis death ? In favour 
of its being intended to be only a will, is the circumstance that Morbhat 
could not beneficially enjoy any portion of the income of the property un- 
til after the death of Chintaman. The true construction of the document 
evidently is that Morbhat was to pay the Government assessment and 
village expenses out of the income, and to make over to Chintaman or 
to apply, in his maintenance and for bis benefit, the residue of the in- 
come. On the other hand, the name of the document, given in itself, 
“ bokshishpatra,*' indicates a deed and not a will. This, per se, is not 
much. If the conduct of Chintaman or the provisions of the document 
showed that his intentions were purely testamentary, the name of the 
document would not be very important. But Chintaman not only 
caused it to be registered within a month after its execution, but 
actually gave over the management and possession of the property 
to Morbhat, who could not, indeed, pay the Government assessment 
and village expenses, or maintain Chintaman out of the income of 
the property, as the document required him to do, unless Morbhat 
received that income for the purpose. Finding that the document con- 
templated the management of the property by Morbhat, and that Chin- 
taman, being then old, should be relieved of that trouble, and that posses- 
sion of the property itself was fully given to Morbhat, we think that the 
Munsif was right, when, in bis decree of 1860, he held the bakshishpatra 
to be a conveyance and not a will. 

Therefore, we must hold that it vested the property in Morbhat on 
the 10th of September, 1856, subject to a trust as regarded the income, 
left after payment of the Government assessment and village expenses, in 
favour of Chintaman so long as he lived. It did nob contain any power 
of revocation, and Chintaman’s attempted revocation in 1858 was futile 
in law. Chintaman having in 1856, nearly three years before the plain- 
tiff’s adoption, conveyed all of his estate in the property to Morbhat except 
a life interest, had not, at the time of the adoption, any estate of inheri- 
tance in the property, a share of which could vest in Lakshman at the 
time of his adoption. A conveyance by a Hindu, without male issue at 
its date, will bind his subsequently born or [637] adopted male issue (1). 
Such issue at their birth take a vested interest in such property only as 
is that of their father at that time. Here Chintaman had parted with 
his inheritance before the adoption, which, in the case of an adopted 
son, occupies the same position as birth with a natural born son. If 
the bakshishpatra had been executed after the adoption or birth of a 
son to Chintaman, it could not prevail to any extent against such a 
son, inasmuch as an alienation by a member of an undivided family 
without valuable consideration does not, in this Presidency, any 
more than a will, bind, even to the extent of such member’s own share 


(1) Ktishnarav Oanesh v. Rangrav, 4 B. H. C. R. A. C. J. • 1 4 Kusture Bh 

0^372 Buhler.2nd ed 

Ar 1^' ^24 ; 2 M. I. A., 54, Mt* Qoura CJwwdhrain v. Chumm'i 

P* decision of the High Court 

Calcutta as to in Qirdkoree Lall v. Kantoo Lall, 

7 M and not appealed against ; Bamwwdos Mookorjea v. A 
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1881 his co-parceners (1). They, in such cases, take the whole property by 
JuijT 5. survivorship. But hero the adoption came after the alienation. 

We must reverse the decrees of the Courts belovy, and make a decree 

Appel- appellant, the defendant. The parties respectively must bear 

LATE their own costs of the suit and of both appeals. 

Civil. Decrees reversed, 

5 B. 630. 

5 B. 638. 

[638] TESTAMENTARY JURISDICTION. 

Before Sir Charles Sargent, KL, Jtistice, 


» 


In the Matter of the Will of Pitamber Girdhar. 

SOOHJI JlVANDAS {Petitioner). L27th July. 1881.] 


Probate — Revocation^ Indian Succession Act (Z of 1365). s. Practice Review 

in testamentary matters. 


Section 234 of the Indian Succession Act^^fX of 1865) applies to Hindus, and an 
application to revoke probate of the will of a Hindu may be made under that 

section. 

When once probate in solemn form has been granted, no one who has been 
cited or has taken part in the proceedings, or who was cognizant of them, can 
afterwards seek to have it cancelled : whether a review may not be 

granted. 

The practice in India in testamentary matters previously to Act V of 1881 was 
the same as that of the Ecclesiastical Court in England, except so far as that 
practice might be inconsistent with the Civil Procedure Code. 


[R., U C. 492 (494) ; 18 C. 45 (47) : 27 G. 927 (935) : 17 M. 373 ; 11 C.L^J. 623 (630) = 6 
^ Ind. Cap. 301 ; 13 C.L.J. 547 (549) = 15 C.W.N. 1021 (1022) = 10 Ind. Gas. 434 
(435) ; 10 Ind. Gag. 717 (718) = 14 0. C. 77.] 


In this case the petitioner, on the Tth March, 1881, obtained a rule 
nisi calling upon one Navivahoo to show cause why a citation should not 
be issued calling upon her to bring in to the Eegistry the probate of the 
last will and testament of the said deceased granted to her on the 9th 
August, 1880, and to show cause why suoh probate should not be revoked 

and cancelled. 

The testator, Pitamber Girdhar, died on the lOth August, 1879, while 
on pilgrimage, having left Bombay on theStb February, 1879. 

On the 14th January, 1880, Navivahoo applied for probate of the 
will of the testator dated the 5bh February. 1879, and on the 12th Febru- 
ary, 1880, Soorji Jivandas, the petitioner, entered a caveat. He alleged 
that the will propounded by the applicant was a forgery ; and he produced 
a will made by Pitamber Girdhar and dated 1st February, 1879, whereby 
the petitioner and three other persons were appointed executors. The 
petitioner stated that on the 8th February, 1879, just before the testators 
departure from Bombay, he (the testator) had handed over this will for 
safe custody to Kuverji Narsi, one of the executors, in whose possession 
it had ever since remained. He also stated that several letters had been 
received by the said executors, written shortly before the testator s death, 
in which he had referred to the will vvhioh he had left with Kuverji 

Narsi. 



(1) Qangubai v, Ramanna, 3 B H. 0. R. A. 0. J. 66; Vratidavandas'y, Yomunabai, 
12 B. H. 0. R. 229 and soo 3 B. H. C. R. 9; 11 B. H. C. R. 80; 2 Stra. H. L. 261. ol. 2* 
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The case came on for hearing on the 18th June, 1880. It was 
not denied that the testator had made the will of the 1st February, 
1879, as above stated, in which a large proportion of his property 
had been left to charity, but it was alleged by the widow [639] 
Navivahoo that four days subsequently, viz., on the 5th February 
1879, at her request he had revoked it, and had made a fresh will, in 
which he left all his property to her. 

At the close of the evidence given in support of this latter will, the 
caveator, without having called any evidence, declined to proceed with the 
case, on the ground that as he was not personally interested, he did not 
wish to incur the risk of having to pay costs in case his opposition should 
prove unsuccessful. The Court thereupon found in favour of the will of 
the 1st February 1879, and probate thereof was granted on the 9th 
August 1880. 

On the 28th February 1881, Soorji Jivandas presented a petition, 
praying that inquiry should be made as to the genuineness of the alleged 
will, and that the same might be declared a forgery; that the probate 
thereof might be recalled and cancelled, and that he might be at liberty to 
prove in due form the will of the Ist February 1879. 

In support of his petition he stated that be had recently discovered 
that Navivahoo had, previously to the hearing in June 1880, through her 
solicitor, submitted the will of the 5th February 1879 to the examination 
of an expert, Mr. G. W. Terry, of the Sir Jamsetji Jijibhoy School of Art, 
and that Mr. Terry had pronounced it to be a forgery ; that he (petitioner) 
had recently again submitted the said will to Mr. Terry and other experts, 
who were of the same opinion. 

The petitioner obtained a rule nisi on the 7th March 1881, which 
now came on for hearing. He and the other executors, appointed by the 
will of the 1st February 1879, filed affidavits in which they set forth the 
circumstances which they were prepared to prove in support of their 
allegation that the latter will of the 5th February 1879 was a forgery. 
The other executors stated that they were willing that their names should 
be joined in the present proceedings if necessary. 

Inverarity showed cause — Section 234 of the Indian Succession Act 
(X of 1865), under which these proceedings are taken, does not apply to 
Hindus, The Hindu Wills Act (XXI of 1870) only extends to Hindus 
so much of part XXX of the Succession Act as applies to grants of 
probate. The new Probate Act V of 1881 expressly makes this section 
applicable to Hindus. It is, therefore, to be inferred that it did not 
previously apply. Probate when [640] granted after proof in solemn 
form cannot be revoked at the instance of one who had been caveator 
or who was cognizant of the previous application for probate : Coote’s 
Probate Practice, p. 239; Brown’s Probate Practice, p. 101. This is an 
application for a re-hearing. The Civil Procedure Code (X of 1877) 
applies, and the petitioner is too late. 

Kirkpatrick (with Marriott, Advocate General) contra. — The words 
grant of probate” in the Hindu Wills Act must be held to include such 
applications as the present, and to extend s. 234 of the Succession Act to 
Hindus. There is no express decision on the point, but the Courts appear 
always to have assumed it ; Kommollochun v. Nilrutton (1) ; Mohundass v. 
Lutchmundass (2) ; Nobeen Ckunder v. Bhobosoonduri (.3). As to the 
right of one who has been a party to previous contentious proceedings, to 

(1) 4 0. 360. (2) 6 C. 11. (3) Ibid, 460. 
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apply subsequently for revocation, there is nothing prohibitory in the 
Succession Act. The strict English rule has not been adopted. Here 
there is a clear case of fraud and forgery : Barnesley v. Poioell{l). If Soorji 
Jivandas cannot apply, ho having been concerned in the former proceed- 
ings, the petition may be amended by substituting the names of other 
executors. Navivahoo and her solicitor were guilty of fraud on the Court 
when they applied for probate, in suppressing the fact that they had ob- 
tained an adverse opinion as to the genuineness of the will. 

Inverarity in reply.— The amendment of the petition would be use- 
less, as the other executors knew of the former proceedings, and that is 
enough to bring them within the rule. Navivahoo was not bound to dis- 
close Mr. Terry's opinion. 


JUDGMENT. 

Sargent, J. — The application in this case has been made under 
s. 234 of the Indian Succession Act. It has been objected that this section 
does not applv to the case of a Hindu will, inasmuch as it is not a section 
which, in the words of the Hindu Wills Act, “ relates to the grant of pro- 
bate.'’ I am, however, of opinion that, on a fair construction of the Act, 
it must be held that this section does apply, and that such an application 
as the present may be made in the case of a Hindu will under the provi- 
sions of this section. 

[ 641 ] It was next contended that the petitioner, having been 
concerned in the proceedings which resulted in the grant of probate, is 
precluded from now seeking to have this probate revoked. The rule in 
England is clear, that when once probate in solemn form has been 
granted, no one who was been cited, or who has taken part in the proceed- 
ings, or who was cognizant of them, can afterwards seek to have it 
cancelled. The only question is, whether that rule is applicable here. By 
the rules of the Supreme Court (2J, it was laid down that “ the practice of 
the I]ccle3iastical Court of the dicoese of London is adopted in this Court 
with respect to Probates and Letters of Administration, or as near thereto 
as the circumstances of the country permit.” The High Court Charter of 
1865, cl. 37, gives the High Court power to make rules and orders for 
the purpose of regulating all testamentary proceedings, provided that the 
High Court should be guided, as far as possible, in making such rules by 
the provisions of the Code of Civil Procedure Act VIII of 1859 and of 
any law which has been made amending or altering the same: and under 
that power was made rule I, ch. II of the High Court Eules, which provides 
that “ the procedure of this Court in its Testamentary and Intestate 
Jurisdiction, as heretofore, shall continue to be the same as that of the 
Supreme Court at the time of its abolition.” The result, then, appears to 
be that the practice here in testamentary matters — at any rate previously 
to Act V of 1881 — was the same as that of the Ecclesiastical Court in 
England, except so far as that practice might be inconsistent with the 
Civil Procedure Code. I have not been able to discover any testamentary 
case in England in which a review has been permitted. The power of 
reviewer, however, is expressly given to the Courts in India in civil cases 
by the Civil Procedure Codes of 1859 aud 1877; and as our rules in 
testamentary proceedings are to be consistent with those Codes, it might 


(l) 1 Ves. 80.; Wiliams on Executors (7th ed ). 653. 
(2| Supremo Court Rules (Kcolosiastioal), No. 488. 
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be right, under proper circumstaiDces, to allow a review in testamentary 
matters. 

But, assuming that such a review could be granted, I do not think 
the facts of the present case are such as would justify it. In the month 
of June last, the petitioner had an opportunity of laying his case before 
the Court. He did so partially, at all [642] events. In the exercise of 
his own discretion he thought proper to withdraw his opposition at the 
close of the evidence given in favour of the propounded will, and there- 
upon probate of that will was granted by the Court. Now, however, he 
says that he has discovered that Mr. Terry was, and is, of opinion that the 
alleged will was a forgery, and on this ground he seeks to have the 
whole question of the validity of the will re-opened. If this circumstance 
were to be held sufficient to justify a review, there would be no limit to 
such applications as the present. It would always be possible for a party 
to a cause to discover some individual whose opinion was favourable to 
his case, but it can hardly be contended that the fact of his having obtain- 
ed such an opinion would entitle him to ask the Court to set aside its 
former decision, and allow a re-hearing of the ease. It was suggested, 
however, that Mr. Terry having examined the will and pronounced it 
a forgery, was a circumstance which Navivahoo or her solicitor 
ought to have disclosed, and that their having suppressed it, amount- 
ed to a fraud on the Court. I do not think there was any obliga- 
tion upon them to disclose the fact. Whatever their duty might 
have been if this had been an uncontested matter, and if they had 
been applying for probate in common form, I cannot hold that where 
there are two parties contesting the validity of a will, and each of them 
endeavouring to establish his case in a Court of law, it is in any sense 
the duty of either to give evidence which he has discovered to be adverse 
to himself and favourable to his opponent. 

On behalf of the petitioner’s case it was argued that, although the 
petitioner might be precluded from applying for revocation of the probate 
by reason of his having been caveator in the former proceedings, the other 
executors named in the will of the 1st February, 1879, did not labour 
under the same disability, as they had not joined in the caveat, nor had 
they been cited by the widow, and it was contended that the petition 
might be amended by inserting their names. It is admitted, however, 
that they were fully aware of the former proceedings, if, indeed, they were 
not actively engaged in supporting the case of the caveator; and I 
think, therefore, that they are equally bound with him by the decision of 
the Court, and that the rule laid down in Radcliff v. [643] Barnes (1) 
and Newell v. Weelcs (2) prohibits them also from applying for revocation 
• of the probate that has been granted. 

Rule discharged with costs. 

Attorneys for applicant.- — Messrs. Hearn, Cleveland, and Little. 

Attorney for opponent. — Mr. Khanderav Moroji. 


(1) 2 Sw. &. Tr. 486. 


(3) 2 FbiU. 224. 
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APPELLATE CIVIL. 

Before Mr. Justice West and Mr. Justice Pinhey. 

Lotlikar (Applicant) v. Lotlikar (Respondent).* 

[24th and 27th July, 1881.] 

The Code of Civil Procedure, Act X of 1877, s. — Attachment — Security. 

The defendants were, on the 10th of starch 1881, called upon, under s. 484 of 
the Civil Procedure Code (Act X of 1877) to furnish security for the satisfaction of 
a decree that the plaintiff might obtain against them, or to show cause on the 
28tb March 1881 why security should not be furni.shed. To this direction the order 
was appended, which is provided by the form at the end of the Code of Civil Pro- 
cedure for a provisional attachment under s. 484. The defendants, to avoid the 
attachment, gave security on the 12th March 1881 for satisfaction of the decrees, 
and the attachment was not carried out. On the 28th March 1881, they showed 
cause why soouriby should not be furnished ; but the Subordinate Judge, as 
security had been furnished, thought the matter was at an end, and that he oould 
not oaucol the security bond. 

Held — that the Subordinate Judge was wrong ; the security so given was really 
not the security expressly provided under s. 484, and did not preclude the 
defendants from showing cause why no security should bo furnished. 

This was an application for the exercise of the Court’s extraordinary 
jurisdiction against the decision of Rao Bahadur K. S. Joglekar, 
Subordinate Judge (First Class) at Ratnagiri. 

Tbe facts appear in the following judgments. 

The Hon. Rao Saheb V. N. Maiidlik, for the applicant, moved) (or a 
rule, which was granted. 

Shamrav Vithal, for the respondent, showed cause. 

JUDGMENTS. 

West, J. — The defendants were, on the 10th March 1881, called on 
to furnish security for the fulfilment of a decree that the plaintiff might 
obtain against them, or to show cause on the 28th March 1881 why security 
should not bo furnished. To [644] this direction the order was appended, 
which is provided by the form at the end of the Code for a provisional 
attachment. 

The defendants, to avoid that attachment, gave security on the 12th 
March, 1881, for satisfaction of the decree, and the attachment was not 
carried out. On the 28bh March, 1881, they showed cause why security 
should not be furnished ; but the Subordinate Judge, as security had been 
furnished, thought the matter was at an end, and that ha could not cancel 
the security bond. 

Section 484, under which he issued his order, speaks of a " conditional 
attachment" as within the competence of tbe Court. This might mean an 
attachment to ha made conditionally on the security not being furnished 
or cause shown by the prescribed day, or it might mean an immediate 
attachment of a provisional kind conditioned to become plenary if security 
should not bo furnished, or cause shown according to the terms of the 
order. The form shows that the latter was the intention of the Legislature. 
Had the attachment, therefore, in the present case, been actually 
made, it would, in the first instance, have been only a temporary 
one : the defendants showing cause on the 28th March, 1881, would have 


Extraordinary Oivil Application, No. 67 of 1881. 
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had it set aside. The question is, whether, by taking the only step open 1881 
to them in order to prevent the discredit and inconvenience that would July 27. 
arise from the attachment, they have excluded themselves from the 
further remedy which would otherwise have been open to them. The order Appel- 
for attachment was supplementary to that for furnishing security, and LATE 

the order for furnishing security was itself, if the defendants chose, depend- OlVIL. 

ent on their failing to show cause on the 28bh March, 1881. Primarily, 

therefore, they had till that date to prepare their reasons, and the addition- ^ 
al order for intermediate attachment could not deprive them of that right. 

Neither, therefore, should the giving of security to avoid the pressure of 
that order. As the continuance of the oi’der beyond the 28th March, 1881, 
was subject to the revision of the Subordinate Judge on that day, so, boo, 
should the continuance of the security given in substitution for the 
attachment. The security furnished is not really the security expressly 
provided for by s. 484. It was given under pressure, and follows the 
nature of the process in lieu of which it was given and accepted. 

[645] The Subordinate Judge, therefore, had authority to set aside 
the security on cause shown on the 28th March, 1881, why it should not be 
furnished for the ulterior purposes of the suit, and he should now proceed 
to consider the reasons assigned for his taking that course. His order is 
set aside. Costs to follow the event of the suit. 

PiNHEY, J. — On the 10th March, 1881, the plaintiff filed a plaint in the 
Eirst Glass Subordinate Court at Katnagiri against the present applicant 
and his father for partition of the family property of the parties. Along with 
the plaint the plaintiff put in an application, accompanied by an affidavit, 
praying that the defendants might be required to give security for the 
satisfaction of any decree that might be passed in the suit, or that, in de- 
fault of their doing so, certain moveable property, valued at Rs. 17,622-3 5-8, 
might be attached pending the further order of the Court. 

The Subordinate Court examined the plaintiff, and ordered tbeattach- 
ment of the property indicated in the plaintiff's application, and further 
ordered the defendants to show cause why they should not, on or before 
the 28th March 1881, be required to give security in the sum of Rs. 12,000 
for the fulfilment of the decree in the suit. On the same day — the 
10th March 1882 — the nazir of the Court proceeded to attach the 
property in the possession of the defendants. The second defendant, the 
applicant here, at once went to the Subordinate Court, and begged that 
a security for Rs. 12,000, which he produced, should he at once taken and 
the nazir be directed to refrain from attaching the defendants’ property. 

On receiving this application, the Subordinate Court ordered the nazir, 
on defendant giving security for Rs. 17,000, to stop from making the 
attachment. 

On the 11th March, 1881, the applicant prayed that three sureties 
might be accepted instead of one surety, as the sum increased by the 
Subordinate Court to Rs. 17,000 was a very large one. This prayer was 
granted by the Subordinate Court. On the 12th May, the applicant gave 
one sufficient surety for the fulfilment, by the defendants, of any decree 
that might be passed in the suit. 

On the 28th March, 1881 (the date on which the defendant had been 
originally required by the notice served on them to show [646] cause 
why they should not be required to give security for the fulfilment of 
the decree that might be passed in the suit), the applicant appeared before 
the Subordinate Court, and prayed that the surety given might be 
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discharged on the ground that, in the circumstances of the case, neither 
an attachment before judgment nor security were necessary. 

On the 31st March, the Subordinate Judge refused this application 
on the ground that as defendants had given security it was not now 
competent to them to show cause against the conditional order made on 
the application of the plaintiff presented at the same time as the plaint. 

But the Subordinate Court was wrong in so holding. The date fixed 
by the Subordinate Court for the defendants to show cause against the 
conditional order of the 10th March, 1881, was the 28th March, 1881. 
Until that date it was not open to the defendants to show cause against 
the order : but it was clearly within the right of the defendants, and the 
Subordinate Court so ruled on the petition of the defendants, to prevent 
the interim attachment of their property by giving the security required 
by the Court. The fact of the defendant giving this security at once in no 
way took away their right to show cause on the 28th March, 1881, why 
it was not necessary, in the circumstances of the ease, to order the attach- 
ment of their property before judgment, nor for the defendants to be 
required to give security for the fulfilment of the decree of the Court. 

The order of the Subordinate Court, dated Slst March, 1881, must, 
therefore, be set aside, and the Subordinate Court directed to allow the 
defendants to show cause why the order of the Subordinate Court, dated 
10th March, 1881, requiring defendants to give security for the fulfilment 
of the decree of the Court, should not be discharged. 

Costs of this application should be costs in the cause. 

Order accordingly. 


5 B. 647=^6 Ind. Jur. 139. 

[647] APPELLATE CIVIL. 

Before Sir Michael Roberts Westropp, Kt., Chief Justice^ 

a7id Mr. Justice Birdwood. 

llAJAruMAL, [ Plaintiff ) v . Krishnarav and another 

(Defendants).* [29th March, 1881]. 

The Dekkluin AqricnUurists' Relief Act X\ II of 1879, s. 72 — Act of 
1877, sc/i. /J, art. 69— Wou-rtgricu/fTii isi principal— AgricHlturist surety— Reviedy 
against principal barred, but surety held liable— The Tndian Contract Act IX of 
1872, ss. 126 to 147. 

On the 11th Soptembor, 1880, a suit was instilutod against a non-agrioulturiat 
principal and agriculturist surety for Rs. 88-8-0, being principal and interest due 
on a bond dated the 5th August, 1877, and payable on demand. The action 
being barred against the principal debtor under the Limitation Act XV of 1977, 
sch. II, art. 59, the question was referred to the High Court, whether, uuder 
s. 7‘2 of the Dekkhan Agriculturists’ Relief Act XVII of 1879, the agriculturist 
surety was still liable for the amount sued for. 

Held — that although the suit was barred as against the principal debtor under 
art. 69, fioh. 11 of the Limitation Act, yet the surety, being an agriculturist, 
was still liable, inasmuch as s. 72 of the Dekkhan Agriculturists’ Relief Act, 
which extends the period of limitation in the case of suits against agriculturists, 
applies to all agriculturists, whether principals or sureties, in the districts affect- 
ed by that Act. 

Sections 126 to 147 of the Indian Contract Act IX of 1872, relating to con- 
tracts of guarantee, considered in oonneotion with the effect of s. 72 of the 
Dekkhan Agriculturists’ Relief Act XVII of 1879. 

‘ Civil Reference, No. 34 of 1830. 
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Under s. 617 of Ac*; X of 1877, this case was referred for the decisioQ 
of the High Court by Dr. A. D. Pollen, Special Judge under the Dekkhan 
Agriculturists’ Relief Act. He stated the case, with his opinion thereon, 
as follows : — 

“ The suit was brought against a non agriculturist principal and an 
agriculturist surety to recover Rs. 50 principal and Rs. 38-8-0 interest 
due on a hood dated 5bh August, 1877, the eendition of the loan being 
that it should be repayable on demand. Tne causa of action, therefore, 
accrued when the loan was made, namely, on the 5th August, 1877, The 
plaint was not presented till the 11th September 1880. It appears, there- 
fore, that it was time-barred as against the non-agriculturist principal on 
that date ; bub as against the agriculturist surety the time is extended 
to six years by s. 72 of the Dskkhin Agriculturists’ Relief Act. The 
question is. whether a decree can be passed against the surety, when 
the principal debtor is discharged by iaoso of [648] time and the omission 
of the creditor to sue him before such lapse. Having regard to s. 134 of 
the Indian Contract Act and to the general principles regulating the relation 
of principal and surety, I think the surety is discharged. As 1 feel some 
doubt on this point, I have the honour to refer it for the decision of the 
High Court.” 

The parties did not appear. 
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JUDGMENT. 

The following is the judgment of the Court delivered by 

Westropp, C. J, — The reference in this case arises in a suit upon a 
bond, dated the 8bh of August, 1877, conditioned for payment of Rs. 50, 
principal, payable on demand. Under Act XV of 1877, scb. II, art. 59, 
the period of limitation on such a bond would be three years from the 
making of the loan, i.e., in the present case, the date of the bond. The 
principal debtor is not an agriculturist within the meaning of the Dekkhan 
Agriculturists’ Relief Act, but the surety is such an agriculturist. The 
plaint was presented on the 11th September, 1880, i.e., more than three 
years after the date of the bond, which, accordingly, as against the non- 
agriculturist principal debtor was then barred by the enactment in the 
Limitation Act of 1877 just referred to. The question is, whether the 
effect of s. 72 of the Dekkhan Agriculturists’ Relief Act (XVII of 1879) 
is bo leave the surety still liable for the amount of principal and 
interest due on the bond. The learne i Special Judge under that Act 
having some doubt on the point, referred it to this Court, bis opinion, 
however, inclining against the liability of the agriculturist surety, notwith- 
standing s. 72 of the last-mentioned Act, which enacted that, “ in any 
suit against an agriculturist under this Act for the recovery of money, the 
following periods of limitation shall be deemed to be substituted for those 
prescribed in the second column of the second schedule annexed to the 
Indian Limitation Act, 1877 (that is to say) : — (a) when such suit is 
based on a written instrument registered under this Act or any law in 
force at the date of the execution of such instrument, — twelve years ; 
(6) in any other case, six years. Provided that nothing herein contained 
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shall revive the right to bring any suit which would have been barred by 
limitation if it had been instituted immediately before this Act comes 
into force.” 

[6491 That concluding proviso does not apply to the present case — 
the right of action on the bond not having been barred by Act XV of 
1877, sch. II, art. 59, when the Dekkhan Agriculturists' Relief Act 
came into force, viz.^ on the 1st of November, 1879 (s. 1) — the three 
years’ period of limitation did not expire until the 8th of August, 1880. 
Section 72 of the Dekkhan Agriculturists’ Relief Act occurs in its ele- 
venth chapter, and contains no exception of a surety, - a circumstance ren- 
dered important by the fact that the case of a surety was evidently present 
in the mind of the Legislature when framing that Act. and is mentioned in 
two parts of it, viz., in cl. (y) of the third section which occurs in chap. II 
of the Act ; and, secondly, in the first passage of s. 12, which pccurs in 
chap. III. In both of these instances the case of a defendant * not being 
merely a surety of the principal debtor ’’ is excepted from the operation 
of the portions of the Act in which those exceptions are made, but those 
exceptions have not any bearing upon the enactment as to limitation 
contained in s. 72, save in rendering more remarkable the absence of any 
such exception from that section. Hence in accordance with the familiar 
rule of construction, expressio unins est cxclusio alieTius, we think 
that we are bound to infer that s. 72 was intended by the Legis- 
lature to apply to all agriculturists in the districts affected by 
the Dekkhan Agriculturists’ Relief Act XVII of 1879, whether 
filling the character of principals or sureties. The intention of the 
Legislature in extending the period of limitation was to remove 
the frequent pressure on agriculturist debtors to execute fresh and 
probably more stringent deeds or bonds than those originally given 
by those debtors, and thus to benefit such agriculturists. The Legislature 
might perhaps have, advantageously to agriculturists, excepted sureties 
from the operation of s. 72, but it has not made any such exception. 
Were we to do so, we should be acting as legislators and not as judges. 

Assuming that the result of the barring, by the Limitation Act of 
1877, of the action against the principal debtor is that the right is gone 
as well as the remedy barred, or, in other words, that he is discharged 
from the debt to the obligee in the bond by virtue of s. 2, cl. {J)t 
of the Indian Contract Act IX of 1872, [660l which enacts that a 
contract, which ceases to be enforceable by law, becomes void when it 
ceases to bo enforceable,” (which enactment is however, qualified by 
8. 25, cl. 3, of the same Act, which treats a debt barred by the law for the 
limitation of suits, as a good consideration for a fresh promise in writing 
signed by the party to be charged or his agent to pay such debt m 
whole or in part), we proceed to consider such portion of the same Act 
(extending from s. 126 to s. 147) as relates to contracts of guar*antee and 
is relevant to the present case. 


The first of these which it is important to notice is s. 128, which 
enacts that *‘the liability of the surety is oo-oxtensive with that of the 
principal debtor, uulens it is otherwise provided by the contract.” This 
is merely a re-enactment of the Common Law — (see Theobald on Princi- 
pal and Surety, ohap. IV). Although this co-extensiveness is laid down 
in s. 128, the same Legislature, which there so enacted, might subse- 
quently vary or modify that provision, and has done so by s. 72 of the 
Dekkhan Agriculturists’ Relief Act in extending the period of limitation 
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of suits against all agriculturists — without regard to the distinction be- 
tween principal and surety. If this can be regarded as a variance in the 
contract, yet not being a variance made by the principal debtor and the 
creditor, but by the Legislature, it does not tall within s.l33, and, therefore, 
does not discharge the surety. Section 134: especially demands our consi- 
deration. It runs thus ; — "The surety is discharged by any contract be" 
tween the creditor and the principal debtor, by which the principal debtor 
is released, or by any act or omission of the creditor, the legal consequence 
of which is the discharge of the principal debtor.” The omission of the 
creditor to sue the principal debtor wiDbin three years from the date of 
the bond, has undoubtedly (having regard to s. 2, cl./, already mentioned, 
and to the Limitation Act of 1877) produced the legal consequence of the 
discharge of the principal debtor ; and, prima facie, if we were not to look 
beyond s. 134, we should hold the surety to be discharged. But this 
view is dispelled by s. 137, which qualifies s. 134 by enacting that "mere 
forbearance on the part of the creditor to sue the principal debtor, or to 
enforce any other remedy against him, does not, in the absence of any 
[651] provision in the guarantee to the contrary, discharge the surety.” 
Mere forbearance means a forbearance not resting upon or in consequence 
of such a promise to give time to, or not to sue the principal debtor, as is 
the subject of s, 135. The next section to be mentioned is s. 139, which 
as follows : — " If the creditor does any act which is inconsistent with the 
rights of the surety, or omits to do any act which his duty to the surety 
requires him to do, and the eventual remedy of the surety himself 
against the principal debtor is thereby impaired, the surety is discharged.” 
As to this section, Messrs. Cunningham and Shephard in their commen- 
tary upon the Contract Act, p. 214 (Ed. 1873), say; " It must be inferred 
from s. 137 that it is no part of the creditor’s duty to sue the principal 
debtor at any particular time.” That remark appears to us to be well 
founded. To hold otherwise would be to treat s. 137 as a dead letter. The 
illustrations to s. 139 are not inconsistent with that view. We may observe 
that, although the creditor’s right to sue the principal debtor is barred, such 
will not be the case with the surety’s right to sue the principal debtor, if 
the surety be compelled to pay the amount of the bond or any part of it to 
the creditor: inasmuch as the period of limitation to the surety’s suit 
against the principal debtor would not commence to run until such pay- 
ment. Even when the action against the surety ha?, been commenced within 
the period of limitation applicable to the principal debtor (who may at the 
time of the institution of such action be beyond the jurisdiction, and. there- 
fore, uot joined as a defendanD in the action) it must often happen that the 
decree or execution against the surety under which he is compelled to pay 
is not made until after the period of limitation has expired as against the 
principal debtor, yet the latter must recoup the surety whose cause of 
action does not accrue against the principal debtor until payment by the 
surety. The contract between the creditor on one side and the principal 
debtor and surety on the other, which as regards the principal debtor is 
avoided by expiration of the period of limitation, is distinct from the con- 
tract inaplied by law from the former on the part of the principal debtor to 
recoup the surety if he be compelled to pay the debt. That latter contract 
is still in full force. 

[652] Our attention has been drawn to a passage in M. Merlin’s 
Eepertoire de Jurisprudence, Vol. II, page 445, Tit. Caution (Bail, Surety, 
Security). It occurs under the sub-division V, which treats of the manner 
in which contracts of suretyship (cautionnements) are terminated, and 
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gives in pi. 5 an instance of one of the modes of such termination, which 
when translated is as follows : — “ When the period of limitation has elaps- 
ed since the contract of suretyship. For example, I have guaranteed to a 
tradesman payment for trimmings which he has furnished to my friend 
for a dress. That tradesman, instead of compelling payment within the 
time which the law allowed to him, has permitted that period of limitation 
to run against him. It is certain that, although, according to custom, he 
may yet put my friend to his oath (1) as to the payment for what has 
been supplied to the latter, the afifirmation which he may make as to 
his still owing the money, cannot injuriously affect me, because it is to 
be presumed that I had not any intention that any suretyship should 
endure longer than the time within which the right to bring the 

principal action existed. At the moment when the period of limitation 

accrued, I bad the right to suppose that the tradesman was paid, and 
no longer to trouble myself as to the solvency of my friend.” There is, 
between the case thus put by M. Merlin and the present case, this vital 
distinction, that, in the case of M. Merlin, the prolongation of the liabi- 
lity beyond the period of limitation was the act of the principal debtor, 
i.e.j his oath that he had not paid the price, and he could not by his act 
without the concurrence of the surety vary the liability of the latter, 

whereas the prolongation of the liability in the present case is the act of 

the Legislature, which may control alike the principal debtor, the surety, 
and the creditor. 

Our reluctant reply to the Special Judge must be that the action as 
against the surety is not barred by reason of the action being barred as 
against the principal debtor by Act XV of 1877, sch. II. art. 59. 
Although upon our rendering of the Dekkhan Agriculturists* Relief Act, 
arrived at in conformity with [653] the settled principles of the 
construction of statutes, wo have come to that conclusion, we have not 
any difficulty in supposing that the Legislature may not actually have 
contemplated or foreseen such a consequence of s. 72 of that; Act. The 
remedy, however, is easy, and lies in its own hands. We understand 
that there either now is, or there is about to be submitted to it a bill for 
amending the Act. In that bill an exception of the case of a mere surety 
fora principal debtor may be introduced in s. 72, and it would not be 
any great hardship to creditors if such an amendment were made retros- 
pective. 


(1) See Potbier on Obligations by Evans, Vol. I. p. 470, pi. 684 to 688, and Merlin 

Rep.. Vol. XVI, Tit. Sorment, S 2. Art. II. pp. 93. 94. and see Vol. VI, Tit. ExoopUon, 
pp. 331, 332. 
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APPELLATE CIVIL. 

Before Sir Michael Roberts Westropp, Ki., Chief Justice, 

and Mr. Justice Kemhall. 

ICHHARAM KaLIDAS, DECEASED, HIS HeIRS, HIS WIDOWS NaTHBAI 
AND OTHERS {Original Defendants)^ Appellants v. Govindram 
Bhowanishankar (Original Plaintiffs), Respondent.^ 

[I2bh September, 1881.) 

Registration Act III of 1877, s. 60 — Priority hettoeen registered and unregistered docu- 
ments^ Optional and compulsory registration — Ac^s XVI of 1864, XX of 1866, and 
VIII of 1871 — Interpretation of statutes, 

The registration of documents under Acts XVI of 1864, XX of 1866, or VIII 
of 1871, does not give them effect as against documents which might have been, 
but were not, registered under one of those Acts. Section 50 of Act III of 1877 
has no retrospective operation upon such documents: the preference which it 
gives to registered over unregistered documents is confined to documents regis- 
tered under Act III of 1877. 

According to the registration law, as it stood before Act HI of 1877 came into 
force, there was no competition grounded upon registration between documents, 
optionally and documents compulsorily registrable. 

The Legislature, while possessing the power to divest existing rights, is not 
(in construing statutes) to be understood as intending to exercise that power 
retrospectively to any greater extent than the express terms of, or necessary 
implication from, its language requires. 

A and B (two brothers) purchased a house on the 19th July 1871 , and mortgaged 
it to the plaintiff for Rs. 585, by a san mortgage, dated the 21st July 1875, and duly 
registered. In 1874, tbe plaintiff sued upon bis mortgage, and obtained a decree, 
directing satisfaction of his claim by tbe sale of tbe house. The house was accord- 
ingly sold by tbe Court and purchased by the plaintiff for Rs. 325. He obtained a 
certificate of sale, dated the 15th October 1875. The certificate was duly registered. 
On applying to [654]the Court for possession of the bouse, the plaintiff was resisted 
by the defendant on the ground that he was in possession under two mortgages 
dated the 20th July, 1871, and executed, the one by A and the other by B. These 
mortgages were not registered, both of them being for sums less than Ea. 100. 
The plaintiff’s application, having been rejected by the Court, he brought a suit 
for possession of the house. Both tbe lower Courts allowed his claim, bolding 
that his mortgage and certificate of sale, being registered, were entitled to priority 
over the unregistered mortgages of the defendant under s. 50 of Act III of 1877. 
Oo appeal to tbe High Court. 

Hefd— that the case was governed by the law of registration as it stood before 
Act III of 1877 came into force, and that the registration of the plaintiff’s mort- 
gage and certifioate of sale, both of which were compulsorily registrable, did not 
confer upon them any priority over the defendant’s unregistered mortgages, 
which were optionally registrable. 

Kanitkarv, Joshi (1) referred to and approved. 

[R., 6 B. 168 (192) ; 13 B. 229 ; 20 B. 158 (164).] 

This was a second appeal from the decision of S. H. Phillpotts, 
District Judge of Ahmedabad, affirming the decree of Harderam Anupram, 
Second Glass Subordinate Judge of Umreth, 

The plaintiff sued for possession of a house under the following 
circumstances : — Ambaram ami Shrikrishna, the sons of one Gaurishankar, 
purchased a house on the 19dh July, 1871, and mortgaged it to the plaint- 
iff’s son, Bhalashankar, for Rs. 585 by a san mortgage (Ex. 27), dated 
the 21st July, 1871. The mortgage was duly registered. In 1874, the 
plaintiff Govindram, as guardian of his grandson Harikrishna (the son of 
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* Second Appeal, No. 438 of 1880. 

(1) 5 B. 442. 
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1881 Bhalashankar, deceased) brought a suit on the mortgage, and obtained a 
SEP. 12. decree, diiecting payment of the mortgage debt by the sale of the 

house. It was accordingly sold by the Court and purchased by the 

Appel* plaintiff himself for Rs. 325 on the 13th September, 1875. He obtained 
LATE a certificate of sale (Ex. 18), dated the loth October, 1875. It was duly 
Civil, registered. On the plaintiff’s applying to the Court for delivery of the 
— * house to him, the defendant Ichharam opposed the application on the 
9 B. 653. ground that be was in nossession under two mortgages (Exs. 7 and 8), dated 

the 20th July, 1871, and executed to his brother Haribhai on behalf of 
their firm, the one by Ambaram and the other by Shrikrishna. (These 
mortgages, Exs. 7 and 8. were nob registered, being each for less than 
Rs. 100). The Court having rejected the plaintiff’s application, he brought 

the present suit for possession of the house. 

[655] The defendant Ichharam answered, inter alia, that he was in 
possession of the house by virtue of the two mortgage deeds (Exs. 7 and 

8 ). .... 

Both the lower Courts allowed the plaintiff’s claim. The Subordinate 

Judge held that the plaintiff’s certificate of sale (Ex. 18) being registered, 
was entitled to priority over the unregistered mortgages (Exs. 7 and 8) set 
up by the defendant. The District Judge held that the plaintiff’s mortgage 
(Ex, 27), if not his certificate of sale (Ex. 18), prevailed against the defend- 
ant’s unregistered mortgages. Both the Courts were of opinion that s. 50 
of Act III of 1877 applied to the case. They did nob think it necessary 
to find on the genuineness or otherwise of the two mortgages (Exs. 7 and 8), 

The defendant appealed to the High Court, 

Gokuldas Kahandas, for the aopellant. — -The lower Courts were wrong 
in applying s. 50 of Act III of 1877 to the case. The mortgage deeds 
(Exs. 7, 8 and 27), relied upon respectively by the appellant and respond- 
ent, were executed while Act VIII of 1871 was in foi'ce. The effect of s. 50 
of Act III of 1877 is nob retrospecbivo, as held in Kayiitkar v. Joshi (1). 
According to that case, the registration of documents compulsorily regis- 
trable did not give them preference over unregistered documents subject 
to optional registration, before Act III of 1877 came into force. 

Naciindas Tulsidas, for the respondent. 

JUDGMENT, 

Westropp, C.J. — This is a suit to recover a house situated in Umrebh 
in the district of Ahmedabad and province of Gujarat. That house was 
purchased by Ambarara Gaurishaokar and Shrikrishna Gaurishankar 
from Haribhai Purshotam bin Kasidas on the 19bh July. 1871, and was 
conveyed to those purchasers by that vendor by a I'egisterod deed of sale 
of that date (Ex. 17). The brothers Gaurishankar having thus become 
the owners of the house, mortgaged it for Rs. 585 by way of san mortgage 
(Ex. 27) on the 21st July, 1871 (which deed of san mortgage was registered) 
to Bhalashankar, the son of the present plaintiff Govindram. Govindram, 
his son Bhalashankar and grandson Harikrishna constituted an undivided 
family. A suit by Harikrishna, minor sou [656] of Bhalashankar, decea- 
sed, through his grandfather and guardian Govindram Bhowanishankar, 
having been instituted against the brothers Gaurishankar on that mort- 
gage, a decree was obtained on the 22nd January, 1875, for sale of the 
house in satisfaction of the amount found due on the mortgage. At the 
auction-sale on the 13bli September, 1375, held pursuant to that decree, 

(1) 5 B. 4-12. 
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Govindram Bhowanishankar purchased the house for Rs, 325, and having 1881 
obtained a certificate of that sale, dated October 15th, 1875, (Ex. 18), Sep. 12. 

which certificate has been registered, applied to the Court of Subordinate 

Judge for possession of the house. Tnat purchase as well as the mortgage Appbl- 
(Ex. 27) must be regarded as for the benefit of the undivided family of late 
which Govindram, the plaintiff, is the head. GlVlL. 

The defendants relying on two alleged mortgages from the Gaurishan- 

kar brothers, respectively, dated the 20bh July, 1871, (Exs. 7 and 8), and 5 B. 6S3. 
asserting that they (the defendants) were in possession under those mort- 
gages, resisted delivery of possession of the house to Govindram under the 
certificate of sale to him. The application of the plaintiff for possession 
having Jn consequence of this resistance, been remsed, the present action 
was brought by the plaintiff to recover possession. 

The plaintiff denies, and apparently not without some reason, the 
boTia fidea of those mortgages relied upon for the defence. They purport • 
to have been executed on the 20fih July, 1871, by the Gaurishankar 
brothers to flaribhai Kalidas as represeoting the firm of his father, of 
which he and his brother Ichharam Kalidas were members. That day 
intervened between the day (the 19th July, 1871), on which the Gauri- 
shankar brothers purchased the house and the day (2l3t July, 1871). on 
which they mortgaged it to Bhalashankar. The mortgages to Haribhai 
Kalidas (Exs. 7 and 8), of which Ex. 7 purports to have been executed by 
Ambashankar Gaurishankar and Ex. 8 by Shrikrishna Gaurishankar, were 
respectively for Rs. 95 and Rs. 99, *,e., each for a sum not exceeding 
Rs. 100, and therefore, were optionally, not compulsorily, registrable. They 
were not registered. There seems, however, to have been no good 
reason for having two mortgages instead of one, except to evade the neces- 
sity for registration. Secondly, the indorsements of the stamp-vendor 
[637] on the stamped papers on which those mortgages were written show 
that those papers were sold to Haribhai Kalidas on the 12th September 
1867, that is to say, nearly four years before the alleged execution of those 
mortgages ; and, thirdly, the defendants, although claiming priority in 
time for their mortgages over the registered mortgage of the plaintiff, did 
not obtain or produce the title-deed of the Gaurishankar brothers, the 
same having been made over to Bhalashankar, on behalf of whose father, 
the plaintiff, it was produced in Court. These circumstances have been 
earuestly dwelt upon on behalf of the plaintiff as affording strong grounds 
for believiug that the defendant’s mortgages have been fabricated since 
the execution and registration of the plaintiff’s mortgage (Ex. 27), and 
made to bear date on the only day intervening between the day of the 
Gaurishankar’s purchase of the house and their mortgage of it to Bhala- 
shankar in order to give an apparent priority to the defendant’s mortgages. 

The Subordinate Judge, holding that the plaintiff’s certificate of 
sale as being registered had under the 50th section of the recent 
enactment as to registration (Act III of 1877) priority over the 
unregistered mortgages of the defendants, made a decree that the 
plaintiff do recover possession of the house. The District Judge affirmed 
that decree, he being of opinion that, although it may be a matter of 
doubt whether the registered ceraificate of sale gave to the plaintiff a 
right preferable to that of the defendants, yet the plaintiff’s mortgage 
certainly did confer such priority under s. 50 of Act III of 1877. The 
learned Judges, holding those opinions as to the effect of that 
enactment, did not deem it necessary to try and determine the issue 
framed as to the bo^ta fides and validity of the defendants’ mortgages, 

433 


B III— 55 


1881 

SEP. 12. 

APPHiL- 

LATE 

Civil. 

5 B. 683. 


5 Bom. 658 Indian deoisions. new series [YoI. 

That question, therefore, still remains to be decided, if this Court takes a 
different view of that enactment, which has indeed already in Kanitkar 
V. Joshi (l) been held not to be retrospective so as to give priority over 
optionally registrable but unregistered documents to a document of sub- 
sequent date registered under any Act prior to Act III of 1877. We 
think that case was rightly decided. The 50th section of Act III of 1877 
is as follows : — 

[658] • ‘ Every document of the kind mentioned in ols. (a), (W and (d) 
of s. 17, and els. {a) and {b) of s. 18, shall, if duly registered, take effect, 
as regards the property comprised therein, against every unregistered 
document relating to the same property, and not being a decree or order, 
whether such unregistered document be of the same nature as the regis- 
tered document or not. 

“Nothing in the former part of this section applies to leases exempted 
under the proviso in s. 17 or to the documents mentioned in ols. (c), if), 
(g). (h), W, 0). (W and (1) of the same section. 

** Explanation . — -In cases where Act No. XVI of 1864 or Act XX of 
1866 was in force in the place and at the time in and at which such un- 
registered document was executed; ‘unregistered’ means nob registered 
according to such Act. and, where the document is executed after the Isb 
day of July. 1871, not registered under Act VIII of 1871, or this Act.” 

This concluding explanation, that the term * unregistered, ' used in 
the commencement of that section, means, not only documents which 
might be, bub are not regisTered under this Act (III of 1877). bub also 
documents which might have been, but were not registered under Acts 
XVI of 1864, XX of 1866 and VIII of 1871, when contrasted with the 
marked omission to state that the term* registered, ’ used in the same 
portion of that section, includes documents registered under the three 
last-mentioned Acts, points directly to the conclusion that the Legislature 
did not intend to bestow upon documents so r*egistered any better 
position in relation to unregistered documents, which might have been 
registered under any one of those three Acts, than the former occupied 
previously to the coming into force of Act III of 1877; and that the new 
preference over such unregistered documents accorded to registered docu- 
ments is confined to documents registered under that Act. This construc- 
tion of s. 50 is in unison with what we believe to be one of the safest rules 
for the interpretation of statutes, viz., that the Legislature, while possess- 
ing the power to divest existing rights, is not to be understood as intend- 
ing bo exercise bliat power retrospeotivelv to anv greater extent than 
[659] the express terms of, or necessary implication from, its language 
requires. Amongst many illustrations of that rule are Moon v. Durden (2) 
Williams v. Smith (3); Ratansi Kalia7iji*s case (4) ; and Delhi and London 
Bank v. Orchard f5). 

So far, then, as this case is affected by the law of registration, it 
must be governed by the law as it stood before Act III of 1877 came into 
force. According to that law, there was nob any competition grounded 
upon registration between documents optionally and documents compul- 
sorily registrable. Hence the registration of the plaintiff’s mortgage of 
the 21st July 1871, and of tlie certificate of sale to him (both of which 
were compulsorily registrable), did not confer priority on those documents 
over the two unregistered mortgages to the defendants, these latter having 


(2) 2 Eioh. Rep. 22. 
(5) 4 l.A. 127. 
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been respectively for sums under Rs. 100, and, therefore, optionally' 
registrable. The decrees of the District and Subordinate Judges having 
been rested on the assumption that Act III of 1877, s. 50, is retrospective, 
must be reversed. The case must be remanded for new trial on the 
question whether the two mortgages (Ess. 7 and 8), relied upon by 
the defendants, are hona fide instruments, and were executed by the 
Gaurishankar brothers to Haribhai Kalidas, and more especially whether- 
they were so executed on the 20th July 1871, on which they purport to 
bear date. The extremely suspicious circumstances connected with those* 
two alleged mortgages wo have already noticed. Those circumstances 
will require the most careful attention of the trying Court, whioh may 
receive such further legally admissible evidence (if any) in connection with 
those mortgages as that Court may deem necessary in order to' determine 
whether or not those two documents are trustworthy. 

The costs of the suit and of both appeals should be disposed 6f on 
the re*trial in such manner as may be just. ’ 

I 

Decree reversed. 


A 
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[660] APPELLATE CIVIL. 

Before Sir Michael Roberts Westropp^ Chief Justice and 

Mr, Justice Kemhall, 


BabajI bin NaraYAN {Original Plaintiff), Appellant v,, 

Balaji Ganesh and another {Original Defendants), Respondents.'* 

[20th July, 1881.] 

Bisndu law ^Inheritance — Daughter's rights — Alienation by daughter. 

According to the law of the Presidency of Bombay, the daughter of a Hindu 
dying without male ispue takes absolutely, and may alienate lands by deed, or 
devise them by will. 

Baribhat v. Damodarhhat (1) followed. 
tR.. 9 B. 301 ; ai B. 739 ; 24 B. 192 (F.B.) = 1 Bom. L.R. 574.] 

This was a second appeal from the decision of R. F. Mactier, District 
Judge of Satara, affirming the decree of Meherjibhai Kovarji, Second Class 
Subordinate Judge of Tasgaon. 

The plaintiff Babaji sued Balaji and Hanmanta to recover posses- 
sion of certain lands. He alleged that the said lands had belonged to 
one Yesu, who at his death left a widow Uma and a daughter Saku, but no 
male issue ; that on the death of Uma, he (plaintiff) succeeded to the 
lands as heir of Yesu ; that subsequently Saku sued him and recovered 
possession of the lands from him ; that Saku died on the 29Dh November, 
1877, and that, thereupon, he was entitled to the property as heir of her 
father Yesu, deceased. 

Defendant No. 1 (Balaji) denied that the plaintiff was heir to Yesu, 
and answered, inter alia, that he held a moiety of the lands in dispute 
under a deed of sale executed to him by Saku on the 14th July, 1874. 



• Second Appeal, No. 470 of 1880. i ') 

(1) 3 B. 171, and.the cases referred to in no^is. rr-- ( 
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Dafendanti No. 2 (Hanmanta) answered that the lands in his possession 
were devised to him by Saku under a will dated the 24th November, 
1877. Both the defendants contended that Saku was competent to 
alienate the lands in dispute as she had done. 

The Spbordinate Judge found that the plaintiff failed to prove his 
alleged near relationship to Yesu; that the sale, setup by Balaji (defendant 
No. 1), and the will, relied upon by Hanmanta [661] (defendant No. 2), 
were proved ; and that it was competent to Saku to make the alienations. 
He, therefore, dismissed the plaintiff’s claim. In appeal, the District Judge 
confirmed the decision of the lower Court, holding that the evidence did 
not prove the plaintiff to be a near relation of Yesu. 

The plaintiff thereupon appealed to the High Court. 

G.R. Kirhskar, for the appellant. — It is not shown that there was any 
legal necessity for the alienation of the property by Saku, and it was nob 
competent to her to devise away any portion of it. He referred to Deo 
Pershad v. Luioo Roy (1). 

y.N, Pandit, for the respondents, was not called upon. 

The following is the judgment of the Court: — 


JUDGMENT. 

Westropp, G.J. — It having been found by the Subordinate Judge 
that Saku conveyed a portion of the land in dispute to Balaji and devised 
the residue to Hanmanta, which facts have nob been disputed on appeal 
or second appeal, the plaintiff, even if heir of Yesu, the previous proprietor 
of the lands, who died without male issue and of whom Saku was 
daughter, must fail in this suit, inasmuch as the daughter of a Hindu 
without male issue takes absolutely, and may alienate lands either by 
deed, or devise them by will, according to the law of this Presidency : 
Haribhal v. Daniodarhhat (2), Further, the District Judge has found 
that the plaintiff has failed to prove the fact of his relationship to Y'esUr 
and that finding binds this Court. Wo affirm the decree of the District 
Judge with costs. 

Decree affirmed. 



(1) 20W.R.O.R. 102. 

(2) 3 B. 171 and oases thoro referred to in fiofis. West and Bubler, 471 (Snd ed.). 
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[662] APPELLATE CIVIL. • Septembbr, 

Before Sir Michael Roberts Westropp, Kt.^ Chief Justice, and Appel- 

Mr. Justice Melvill. LATE 

Civil. 


Tuljaram Morarji (Original Plaintiff), Appellant v. Mathuradas, , 

Bhagvandas. and Pranjivandas, {Original Defendants), Respond- 3 333- 

enis* and Mathuradas, Bhagwandas ,and Pranjivandas, sons, 

OF Dataram Vizlal. deceased (Original Defendants), Appellants 
t). Tuljaram Morarji (Original Plaintiff) Respondent^ ' 

[September, 1881.] 

^indu Idu) —Inheritance — Limited estate in immoveable property inherited by females* 
who have become members of family by marriage^^bsolute estate in immoveable 
property ttken by femnles who h-xve not become members of family by marriage— 

Nature of estate taken by widow, mother, grandmother, daughter, sister, maternal 
great-niece, 

A maternal great-niece inheriting property is in the same position as regards 
the nature of the estate taken by her as a daughter or a sister. ' 

The rule which in the Presidency of Bombay restricts the alienation of property 
by a widow succeeding to her husband or a mother succeeding to her son does 
not apply to women who have not become members of the family by marriaget 
a daughter takes an absolute estate in the property which she inherits from her ' 
father, and a sister takes a like estate in property inherited from her brother. ' 

The above rule, which restricts the alienation of property by a widow inherit- 
ing from her husband or by a mother inheriting from her son, would seem to be 
applicable to a grandmother inheriting from her grandson, or to the widow of a^ 
sapinda, for they, like the widow and mother, enter by marriage into the family 
whence the property comes which they inherit. 

r 

The plaintiff sued to recover the moveable and immoveable property left by 
bis brother’s widow, Ladu, who died without issue. The property in question bad 
been given to Laduand her grandmother Ratan jointly by Ratan’s sister, Laksbmi 
(Ladu’s maternal grandaunt), who executed to them a deed of gift dated 17th De- 
cember, 1843. On her death, Ratan and Ladu took possession and remained in 
joint possession until the death of Ratan, which occurred in 1867. Ladn was 
thenceforward until her death on April 19th, 1869, in sole possession. 

The plaintiff had obtained a certificate of heirship to Ladu under Bombay Re- 
gulation VIII of 1827. The defendants were Ladu’s first cousins once removed. 

They claimed under a deed of gift executed to them dated 27th February, 1869, 
and duly registered. The Subordinate Judge allowed the plaintiff’s claim, 
holding the deed of gift to be ultra vires both as to the moveable and immove- 
able property. On aopeal to the District Court the Judge varied the decree 
of the lower Court, holding the deed of gift to be ultra vires only as to the im- 
moveable property, and he varied the decree by awarding to the plaintifi, as 
heir of Ladu, the immoveable property only. On appeal to the High Court the 
only question argued was the nature ol the estate takeu by Ladu in the immo- 
veable property, her absolute tight to the moveable property being admitted. 

[6633 that, whether Ladu took by grant or by inheritance from Laksh- 
mi, she took an absolute estate, and being, as she was, without issue, had com- 
plete power to execute the deed of gift in favour of the defendants. 

[F., 8 lad. Cas. 2L4 (215) = 4S.L.R. 77; R., 11 B. 285 (313); 11 B. 609(615); 15 B. 

206 (209) ; 21 B. 170 (174) ; 24 B. 192 (200) = 1 Bom. L.R. 674 ; 31 B. 453 (455) 

= 9 Bom, L.R. 834; 36 B. 546 (547) = 14 Bom. L.R. 569 (571) = 16 Ind. Cas. 313 ; 

D., 17 B. 690 (696) (F.B.).] 


* I 

These were cross appeals from the decision of H. J. Parsons, Assis- 
tant Judge at Surat, varying the decree of Dawlatram Sampatram, 
Second Class Subordinate Judge of Bulsar. ’ 



* Special Appeal, Ho. 431 of 1874 ; and. Gross Special Appeal, Ho. 432 o£ 3874. 

437 


k. 


5 Bom. 663 INDIAN deoisions, new sebies [Vol. 


1881 The facts of this case and the arguments appear from the judgment 

September* of the Court. 


Appel- 

late 

Civil. 

S B. 662. 

4 


Ghandulal Mathuradas appeared for Taljaram Morarji. 

Nagvidas Tulsidas appeared for Mathuradas. Bhagvandas, and 
Pranjivandas. 

The following authorities were referred to in argument : — 

Mayukha Vyav., ch. vi. sec. viii, pi. 3, and sec. x, pi. 1, 5, 7, 8, 9, 
10,26,28; Vinayak Anandrav v. Lakshmibai (1); Pranjivandas v. 
Dekuvarbai (2) ; Norton’s Leading Cases, 26 ; Doe d. Kidlamal v. Kuppu 
Pillai (3) ; Vijarangam v. Lakshuman (4) ; Seng amalathamynal v. 
Valayuda (5) ; Bhugwandeen Doobey v. Mina Bai (6) ; Srinalh Ganga- 
padhya v. Sarbamangala (7) ; Ghotay Lall v. Gkunnoo Lall (8) ; Mitaks., 
ch. ii, sec. xi, pi. 2, 11 ; Gangadaraiya v. Parameswaramma (9) : Krishnaji 
Venkatesh v. Pandurang Natk (10) ; Narsappa v. Sakharain (11) ; 
P. Dachiraju v. Venkatappadu (12); Cole, Dig. 417, 479 ; Mavalram v. 
Nandkiskor (13). 


JUDGMENT. 

Westropp, C. J. — The plaintiff brought the suit, in which these 
appeals have arisen, to recover certain moveable and immoveable pro- 
perty, which had been in the possession of the plaintiff’s childless sister- 
in-law, Ladu, at the time of her death, and was then taken possession of 
by the defendants. The most remote male owner, to whom the evidence 
traced the property, wasBhikari Jagdish. The following pedigree, taken 
from a pedigree agreed to and signed by the pleaders on both sides in 
the Court of first instance (vvhich pedigree has been supplemented from 
the other evidence), will show the relationship between the plaintiff and 
Bhikari Jagdish : — 


(1) 1 B. H. C. R. 117. (2) 1 B. H. C. R. 13C. (3) 1 M.H. C, R* 86. 

(4) 8 B. H. C R. O.C. J. 344. (6) 3 M. H. 0. R. 319. 

(6) n M; I. A. 487. (7) 2 B. L. R. A. J. 144. 

(8) 22 0. W. R. 496 C. R. = 14 B. L. R. 235. (9) 5 M. H. C. R. lU. 

(10) Printod Judgments (Bom.) for 1875, p. (62). 

(11) 6 B. H. 0. R. A.C.J. 216. 

(12) 2 M.H.C R, 402. (13) 1 B.H.C.R. A.C.J. 209. 
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[66S] It will be Been that the pedigree traces the relationship of the 
plaintiff. Tuljaram, through a female (hia mother Kesar) to Bhikari, and 
that Ladu (the proposita) merply came into the family, by her marriage to 
Lain, the deceased brother of Tuljaram, 
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1881 Ladu’s relationship fco Lakshmi, her maternal great-aunt, (through 

flBPTEBiBER. whom both parties admit that Lad u obtained the property in dispute), 

and Ladu’s relationship to the defendants are shown in the following 

Appel- table 
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Dayal. 


I 

Dayaram. 


Bbizlal 
(alias Vizlal) 

I 


I I 

Ratan m Purshotam Lakshmi m 


(woman) 

died 

1867. 


I 


Mathuradas. Bhagvandas. Pranjivan. 
Daleodaot. Defendant. Defendant Bhaini 

(woman) 
died before 
Ratan. 


Kallandas. (woman) 

died 1852, 
no issue. 


m Dalab 
Nagar, 
dead. 


Bbana 
Bhula 
died 
before 
Xiaksbini, 
DO issue. 


i 

Ladu m Lalu 
(woman) died 

the proposita, in 18S9, 

died 1869, no issue. no issue. 


The plaintiff Tuljaram relied on a certificate of heirship to Lidu 
which certificate he had obtained under Bombiy Reg. VIII of 1827 after 
a contest with the defendants ; and in his plaint he described himself as 
“ the heir of the deceased Lidu, being the full brother of her husband 
Lalu.” He, in that plaint, made no mention of Bhikari Jagdish. 

The defendants claimed under a deed of gift to them by Ladu (Ex. 8) 
dated 27th February 1869. It is duly stamped, attested, and registered, 
and is found by the Assistant Judge to have beeu executed by Ladu. The 
Subordinate Judge held it to be ultra vires as regarded both the moveable 
and immoveable property, and made a decree for the plaintiff as prayed by 
him. The Assistant Judge, holding that deed to be ultra vires so far 
only as regarded the immoveable property, varied the decree of the Sub- 
ordinate Judge by awarding to the plaintiff, as heir of [6663 Ladu, the 
immoveable property only, and leaving the moveable property in the pos- 
session of the defendants. 

Both parties appealed to this Court. The plaintiff, in his memoran- 
dum of special appeal (No. 431), complainoi of the ruling of the Assistant 
Judge that the moveable property passed by Ladu’s deed (Ex. 8) to the 
defendants, which deed the plaintiff contended was void for want of con- 
sideration. The defendants in their memorandum of special appeal 
(No. 432) complained of the ruling of the Assistant Judge that Ladu had 
not power to alienate the immoveable property, and of his not holding 
that the defendants were Ladu’s heirs. 

At the hearing before this Court the learned pleader for the plaintiff, 
being unable to show authority for the proposition that auy oousidoration 
was necessary to support Ladu’s deed of gift (Ex. 8), and declining to argue 
that she had not acquired an absolute estate in the moveable property of 
her maternal great-aunt Lakshmi, the appeal of the plaintiff (No. 431) 
virtually abandoned. The contest was upon the defendants* appeal 
(No. 432) as to the immoveable property. Before entering upon the 
right of Ladu to dispose of that property, a fuller statement of facts Is 

desirable. 


440 



HI] 


TULJARAM MORARJI V. MATHDRADAS 


5 Bom. 668 


Exhibits 15, 45 and 46 beins all upwards of thirty years old and 1881 
coming from the proper custody, viz., that of the defendants, were admit- Septemuer 
ted in evidence without impeachment. We proceed to mention their 
contents. Appel- 

As already stated, the last male owner of the property in dispute late 
( moveable and immoveable) was Bhikari, the son of Jagdish. He being CIVIL. 

childless, by a deed of gift (Ex. 15) in favour of Bbana Bhula (the husband 

of Lakshmi), made on the 20th August, 1815, and registered in the Surat ® 

Adalat on the 23rd May, 1816, reciting that Bhikari had brought Bbana 
Bhula from Navsari and had kept him in his (Bihkari’s) house and main- 
tained and educated him, and that Bhana had carefully attended and per- 
formed services for Bhikari when he was unable to serve himself, proceed- 
ed thus : “ I, therefore, of my free will and accord and in sound sense give 
in writing as follows : — As you are my sister’s son you are my dharm^putra 
(adopted son) [667] My entire inheritance [here followed an enumeration 
of his pronerty, moveable and immoveable], and any other thing which is in 
my possession and enjoyment is given to you in gift. I have made you my 
heir on condition that as long as I and my wife live, the said property shall 
remain in our possession, and that after our deaths it shall remain in your 
possession and enjoyment. Nobody (else) has anything to do with it. 

Should any one set up any claim, the same shall be void,” &c. *' You are to 
perform the funeral ceremonies of myself and my wife. You are to be re- 
sponsible for debts and dues.” Beyond the recital in that deed that Bhana 
(the donee) was the adopted son of Bhikari (the donor), there was nob any 
evidence of his adoption. Nor does Bhana appear to have assumed the 
name of Bhikari in lieu of that of Bhula, his natural father. 

Bhana pre-deceased Bhikari. Nevertheless, on the death of Bhikari, 

Lakshmi, without,opposition from the male or other heirs of Bhikari, took 
possession of his property, and in all respects acted as absolute owner 
of it. For instance, by the deed (Ex. 45), dated 30th July 1836, she, 
for valuable consideration, sold and conveyed to her brother Dayaram 
valad Vizal bin Dayal (which Dayaram was father of the defendants), the 
middle gala of a house formerly belonging to Bhikari. And by the deed 
(Ex. 46) of the same date she sold other portions of the same house for 
valuable consideration to her sister Ratan, grandmother of Ladu. 

Finally, Lakshmi executed the deed of gift (Ex. 47), dated the 17bh 
December, 1843, in favour of her sister Ratan and maternal great-niece 
Ladu, granddaughter of Ratan, Ladu’s mother Bhaini (daughter of 
Ratan) as well as Ladu’s husband Lalu were then dead. It proceeded 
thus : — “To you both I give in writing this deed of gift as follows in my 
lifetime and of my own free will and pleasure. Of my own womb I have 
no issue, neither son, nor daughter, and in the present day my age has 
become ripe, but except you there is nob anybody to render me service by 
assistance, and up to this day you have given me good treatment in the way 
of service in every manner, and you will continue to render the same so long 
as I live. For this, my total property, apparel, pots, jewellery, and orna- 
ments and all (including furniture) [668] moveables and immoveables, I 
have given to you as a present. Do you therefore, so long as I live, render 
me service, and give me good treatment. And, after I am dead, perform 
my funeral obsequies in the way you think bast. And after that, you two 
should take the enjoyment of all my moveable and immoveable property, 
and, should one of you die, then let the survivor take the same. Hence- 
forth I have given away my property to you. Should anybody, either 
on the ground of inheritance or of any other ground, make a claim 


B ni-56 


441 


5 Bom. 669 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1881 to tbe same, such claim shall be null and void. Do you therefore, 

SEPTEMiiER on my death, take into your possession all my moveable and immove- 

• p able property, and let the survivor of you take personal enjoyment of 

the same. You may sell, mortgage or give away tbe same ; for thie 
LATE you have liberty. No one else has any claim. I have executed this 

Civil, of my free will and pleasure in the presence of tbe undernamed wit* 

~~ nesses.” The execution of that deed was not disputed. Lakshmi died in 

^ ’ 1852. On her death Ratan and Ladu took possession of the property, 

and remained in joint possession until the death of Ratan, which occur- 


red in 1867. Ladu was thence forward until her death on April 19th, 1869, 
in sole possession. 


On the 27th February, 1869, Ladu duly executed the first above- 
mentioned deed of gift (Ex. 8). (tbe validity of which is now in contest), in 
favour of her three first cousins once removed : namely, Mabburadas, 
Bhagvandas and Pranjivandas (the sons of her great-uncle Dayaram), 
the defendants in this suit and appellants in Special Appeal No. 432. This 
deed has been duly registered under Act XX of 1866. If that deed be valid, 
tbe certificate of Tuljaram’s heirship to Ladu cannot prevail against it. 
Such a certificate is nod conclusive and may be declared null in a plenary 
suit such as the present suit is : Bombay Reg. VIII of 1827, s. 7, cl. ii. 

Bhikari, being without male issue, and nob a member of an undivided 
family, was competent to dispose even of his ancestral property by deed of 
gift or will : Bhika v. Bhana (1) ; Narottain Jagjixoan v. Narsandas (2) ; 
Baboo Beer Ptirtab Saheh v. Maharajah [669] Bajeytder (3J. There 
may be some difficulty in determining whether Ex. 15, which Bhikari 
executed in favour of Bhana, is to be regarded as a deed of gift or as a 
will. It does not appear that Bhana was ever in possession under it. If 
Ex. 15 be a will, the devise to Bhana lapsed, inasmuch as he pre- 
deceased Bhikari. The date of Bhikari’s death, has not been fixed with 
certainty, but ho must have died before 1836. It is admitted that 
Lakshmi, the wife of Bhana, possessed herself of Bhikari's property on 
his death, and, except so far as she alienated parts of it as above men- 
tioned, continued in uninterrupted possession down to her own death 
in 1852, and was succeeded by her donees under Ex. 47, Ratan and 
Ladu, who continued in joint possession from 1852 to 1867, when Ratan 
died, and Ladu continued thence until her own death in 1869 in solo 
possession. Whether Ex. 15 be or be not considered as conferring title 
upon Lakshmi, and whether or not Bhana be deemed bo be the adopted 
son of Bhikari, certain it is that, before the death of Ladu in 1869, 
there had been a possession by Lakshmi and, after her, by Ladu of, 
at the very least, 33 years, which possession was adverse to Tuljaram 
and tbe heirs of Bhikari. The plaint in the present suit was not filed until 

1872. At Bhikari’s death several of his sapiywfas were in existence, and 
the pedigree first above given shows that there still are some, whereas 
Bhana being a sister 8 son was only a bandhiv (4), and neither honor 
his widow Lakshmi in right of him could have succeeded in aocordanoo 
with Hindu law until the sapindas were exhausted. 

But inasmuch as Tuljaram, the plaintiff, is related to Bhikari only 
through his (Tuljaram’s) mother Kosar, and there are sapindas of Bhikari 
in existence of the unbroken male line, it is as necessary for Tuljaram aa 

Lakshmi and Ladu as legitimate owners of 

ii! W 3 B H.C.R.A.C.J. 8. 

(3) 13 M.I.A< 1. ISft, 39). per Sir James Colvilo. 

(4) West and Buhlcr, Qnd ed.. p. 306. 
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the property in dispute, and, as above remarked, Tuljaram in his plaint 1881 
rests his claim as heir to Ladu on his being brother to Lalu, the husband Septbmbbb 
of Ladu, and says nothing in that plaint of Bhikari. He does not 
dispute Lakshmi’s right to make the deed of gift (No. 47) in favour of Appel- 
[670] Eatan and Ladu, and yet he inconsistently denies the power of uATE 
Ladu to bestow the property on the defendants, her first cousins once OlVlL. 

removed. The Courts below have pronounced Tuljaram to be the heir of 

Ladu as brother of Lalu. Whether he is so or not, it is unnecessary for 5 
us to decide, inasmuch as we are of opinion that, according to the law 
and usage of this Presidency, Ladu had power to dispose of the property 
by deed or will, and has by Ex. 8 effectually disposed of it in favour of her 
kinsmen, the defendants. 

Here, in this Presidency, the widow, who, as such, takes the property 
of her husband dying without leaving male issue and separated from his 
kinsmen, is, except for certain limited purposes, restrained from alienat- 
ing such portion of that property as is immoveable. In it she has only 
an estate durante viduitate, but she is entitled to his moveable estate 
absolutely ; Pranjivandas v. Deokuvarbai (l) ; Mayukha, ch. iv, s. 8. pi. 3, 

4 ; see also 8 Bom. H C. Kep. at p. 156, 0. 0. J. ; 4 Bom. H. G. Eep. 
at p. 163, O. G. J. ; and 6 Bom. H. C. Rep., p. 1 ; Act XV of 1856, s. 2. 

A mother, inheriting from her son, is, as to the nature of the estate which 
she takes in moveable and immoveable property, in the same position as 
that of a widow inheriting from her husband : Narsappa v. Sakharam (2). 

The same rule would seem to be properly applicable to the grandmother 
inheriting from her grandson, or to the widow of d^sapinda succeeding, 
under circumstances similar to those under which Mankuvarbai succeeded 
in the case of Lalubhai Bapubhai v. Mankuvarabai (3), for they, like the 
widow and mother, enter by marriage into the family whence the pro- 
perty comes which they inherit. 

But to females, who have not become members of the family by 
marriage, the restriction as to the alienation of property has not been 
applied in this Presidency. Eor instance, a daughter takes an absolute 
estate in the property which she inherits from her father, and a sister 
takes a like estate in the property which she inherits from her brother : 

Vinayak Anandrav v. Lakskmibai (4) [671] Pranjvanda^ v. Devkuvar- 
bai (1) ; Haribhat v. Damodarbhat (5) ; Babaji v. Balaji (6) ; West and 
Buhler, 2nd ed., 471. 


Referring to Vinayak Anandrav v. Lakskmibai (4), Mr. Mayne, the 
learned and able author of a Treatise on Hindu Law (7), says rightly that 
the force of the decisions given in that case by the Supreme Gourt of 


Bombay and Her Majesty’s Privy Gouncil consists in the fact that they 
were given on dumurrer. But he hazards a conjecture that “ it is prob- 
able that the general allegation of waste was not put in any form which 
would have supported a decree.” We have procured from the Equity 
Records of the Supreme Court the bill in that suit, and find that, amongst 
several other specific charges of waste committed by Lakshmibai, is the 
following in paragraph 13 of the bill : — ’* The defendant Lakshmibai has 


(1) 1 B.H.C.R. 130. 

(3) 2 B. S88=7I.A. 212. 

(5) 3 B. 171. 

(6) Seo.' App. 470 of 1880. 

(7) 2nd pi. 533, 


( 2 ; 6 B.H.C.R.A.C.J 215. 
(4)1 B.H.C.R. 117 (124), 

Printed Judgments of 1881, p. 157. 

“1 

V. ^ , I 1 


i43 



5 Bom. 672 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


Appel- 

late 

Civil. 

5 B. 662. 


1881 sold the said piece of laod or ground situate at Warli forming part of the 
Septemher immoveable estate of her deceased husband, and is still attempting to 

sell part of the immoveable property of the said Bhagwantrav Venkaji, 
(her late husband) with a view of appropriating the money to her own use, 
although she did not and does not pretend that there was or there is any 
necessity for the said sale, and several brokers have during the last year and 
a half, at her request, gone into the bazaar at Bombay, and on several 
occasions offered the said last-mentioned property for sale.*’ This para- 
graph (the truth of which for the purpose of the demurrer was admitted) 
was alone quite sufiScient to support a decree and injunction, if the plaint- 
iffs had any interest in the property, the subject of the suit. The 
Supreme Court and Privy Council, however, held that the plaintiffs had 
not any interest, reversionary or otherwise, in the property. It may here 
be properly mentioned that the decision of the Supreme Court in 1859 in 
Pranjivandas v. Devkuvarbai and its decision in 1861 in Vinayah Anandrav 
V. Lakshmibni were in accordance with the pre-existing traditions in that 
Court and in the legal profession in Bombay. With the single exception 
of Sir Erakine Perrv’s useful volume of Oriental Decisions there were 
[672] not then any reports of cases in the Supreme Court and the Bar 
was dependent on tradition for its knowledge of the course pursued in such 
matters by the Court. The principal depositaries of that tradition were 
the late Mr. LeMessurier and late Mr. Wiliam Howard, and the assist- 
ance which they generously reodere 1 to members of the Bar on first arriv- 
ing in Bombay in acquiring a knowledge of the practice of the Court and 
the legal usages of the country must ever be gratefully remembered. The 
former had been in Bombay from 1822 to 1854, during the latter 20 years 
of which time he filled the ofiice of Advocate-General. Tue career of 
Mr. William Howard extended from 1836 bo 1856, during the greater part 
of which time he was emphatically the leader of the Bombay Bar. The 
experience of these two gentlemen exceuded far beyond that of any of the 
Judges of the Supreme Court. Tnose Judges very rarely exceeded their allot- 
ted period of ten years’ service. The apoellants in Vinciyak Anandrao v, 
Lakshviibai resorted to Her Majesty’s Privy Council against the advice 
given to them by counsel. The decision in that case and that in 
Pranjivandas v. Devkuvarbai have been steadily followed by the High 
Court in numerous unreported oases, and by the legal profession in advis- 
ing upon titles. Any departure now from those decisions would cause 
much confusion and injustice throughout this Presidency, and no advan- 
tage that we cau perceive. We, therefore, must abide by the principles 
which they clearly indicate. 


The Assistant Judge, omitting to notice Ex. 47, seems to have regarded 
Ladu as having inherited from Lakshmi. If this were so, Lada would 
have so inherited as maternal great-niece of Lakshmi. Under such 
circumstances we think that her position, as bo the nature of the estate 
which she would take, would he the same as that of a daughter or sister. 
There is not, to our knowledge, any precedent in this Presidency for 
applying the restriction upon alienation by females to women who have 
inherited otherwise than by virtue of marriage. We think that the 
analogy existing between the cases of a daughter, a sister, and a great- 
niece. necessitates the application to the last- mentioned of the rule appli- 
cable to the two former. 


Whether, therefore, we regard Ladu as taking by grant (Ex. 47) or 
by inheritance from Lakshmi. we must hold that Ladu [673] took an 
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absolute estate, and being, as she was, without issue, had complete power 
to execute the deed of gift (Ex. 8^ in favour of the defendants. 

We must accordingly reverse the decrees of the Courts below, and 
make a decree for the defendants, with costs of suit and of both appeals. 

Decree reversed. 


3 B 673 (F.B.). 

APPELLATE CIVIL— FULL BENCH. 

Before Sir Michael Roberts Westropp, Et., Chief Justice, 
Mr. Justice Melvill and Mr. Justice Kemball. 


Bhikambhat (Original Applicant), Appellant v. Joseph Fer- 
nandez, DECEASED, BY HIS SONS AND HEIRS ANDREW FERNAN- 
DEZ AND OTHERS (Respondents)."' !29th and 30th August, 3881.] 

Decree on bond specially registered — Execution— Registration Act XX of 1866, ss. 53 and 
56 — Summary decision— Civil Procedure Code {Act X of 1877), ss. 2.‘i44 ic), 591 — 
Right of appeal — Limitation Act, IX of 1871, sch. U, arts, 166 and 167 — Decree or 
order in regular suit— Act XIV of ss. and 22 — Applications for execution 
in suits instituted before ls2 April, 1873. 

An appeal lies from an order ia execution of a decree made under s. 53 of Act 
XX of 1866. 

An application for the execution of a decree made under e. 53 of Act XX of 
1866 falls within art. 166, and not within art. 167, sch. II of Act IX of 1871. 

Oai Shankar v. Tetley (1) dissented from. 

A proceeding under s. 53 of Act XX of 1866, though in the nature of a suit, is 
not a regular suit, and a decree made in such a proceeding is a decision of a Civil 
Court other than a decree passed in a regular suit. 

The ruling of the Privy Council in Mungal Pershad Dichit v. Grija Kant 
Lahiri Chowdhry (2)— that Act XIV of 1859. and not Act IX of 1871, applied to 
applications in suits instituted before the 1st April, 1873 ~ followed. 

On the 13th July, 1872. the appellant obtained a decree, under s, 63 of Act XX 
of 1866, on a bond specially registered under s. 52 of that Act. He applied for 
the execution of it, — first on the 2nd September, 1872, and, again, on the 18th 
August, 1875. The Court made an order on the X5tb November, 1874, dismissing 
the proceedings on his second application for execution. The decree not being 
fully satisfied, he again applied for its execution on the 11th September, 1878. 

[674] Held — that the application of the llth September, 1878, was barred 
both under s. 22 of Act XIV of 1859 and art. 166 of soh. II of Act IX of 1871, 
no proceeding having been taken to enforce the summary decree within one year 
next preceding the said application. 

[F., 12 0. 511; R..6 B. 54 (62) ; IOC. 196 (P.C.) = 13 C.L.R. 385 = 10 I A. 113 = 4 Sar. 
P.C.J. 421.] 

This was a socond appoal from an order made in an execution pro- 
ceeding by A. L. Spans, District Judge of Kanara, affirming the decision 
of Munjunathaya Shantapa, Subordinate Judge of Honore, 

On the 13tb July, 1872, the appellant, Bhikambhat, obtained a decree 
against the defendant, Joseph Fernandez (deceased), for Es. 2,064 and 
coats, under s. 53 of Act XX of 1866, on a bond specially registered 
under s. 52 of that Act. On the 2nd September, 1872, he applied for the 
execution of the decree, and recovered Es. 1,150 by the attachment and 
sale of certain immoveable property in the possession of Andrew Fernan- 
dez, one of the sons and heirs of the deceased defendant. On the 18th 


• Second Appeal No. 2 of 1379 from order. 

(1) 1 A. 586. (2) 8 I.A. 123. 
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August, 1875, the appellant again applierl for execution against Andrew 
Fernandez for the balance of the money due under the decree, and the 
Court ordered a notice to be issued to him. But as he could not be found, 
the Court, at the request of the appellant’s pleader, struck off the 
applic^ition from the file on the loth November, 1875. On the 11th 
September, 1878, the appellant made the present application for the 
execution of the decree against Andrew Fernandez and four others. 

The Subordinate Judge, on the 16feh June, 1879, dismissed the appel- 
lant’s apnlication, as barred under Act IX of 1871, sch. II, art. 166. 
On appeal, the District Judge upheld the order of the first Court on the 
8th August, 1879. 

The anpellant thereon appealed to the High Court. 

The appeal first came before a Division Bench (Westropp, C.J., and 
Pinbey, J.) on the 11th July, 1871. 

Shamrav Vithal, for the appellant. 

Ghana^iham Nilkanth, for the respondents, took a preliminary 
objection that an appeal did not lie in the present case. 

The cases, relied upon by the pleaders in support of their respective 
contention, are mentioned in the order of reference. 

[675] The Division Bench referred the case to a Full Bench on the 
two questions stated in the following order: — 

Westropp, C.J. — The High Courts of Calcutta and Allahabad being 
at issue on the question, whether an appeal lies from an order in execution 
of a decree made under s. 53 of Act XX of 1866. we refer that point to a 
Full Bench. 

We also referred to the same Full Bench the question, whether an 
application for execution of such a decree falls within art. 166 or art. 167 
of sch. ir of Act IX of 1871. 

On the above points the following cases have been cited : — In re Rash 
Beharre Baboo (1); Ram Isarain Doss Biswas v. Sreemuntk Poddar (2) ; 
Hurnath Chatierjee v. Futtick Chujider Sicviaddar (3) ; Radha Kristo 
Dutt V. Gunoa Narain GhatU'^rjee. (4) ; Haro Soondxiree Dehia v. Punchoo 
Ram Mandal (5) ; Girish Chandra Dutt v, Biizal-nl-hug (6) ; Gora Chand 
Misserv. Raja Baykanto Narain Singh {!) ; Bhyrab Chundcr v, Gol-ap 
Goormry (S) : Ramanaxid v. The Bank of Bengal\ Wilayat‘Un~Nissa v. 
Najib un-Nissa (9) ; In re Ganpat Manikji Patil (10). 

The case was hoard by the Full Bench on the 22nd August, 1881. 

Shamrav Vithal appeared for the appellant. 

Ghanasham Nilkanth, for the respondents. 

The following oases were cited in addition to those mentioned in the 
order of reference : — Syad Fmam Momtazuddecn Mahomed v. Raj Coomar 
Doss (11) : Jai Shankar v. Tetley (12). 


JUDGMENT OP THE FULL BENCH. 


The judgmoiit of tlie Full Bench was delivered on the 29fch August. 
1881. hv 

Melvill, J. —The first question referred to the Full Bench is, whe- 
ther an appeal lies from an order in execution of a decree made under 
s. 53 of Act XX of 1866. 


(1) 7 W R O R. 130. 
(3) 18 W.R.C.R. 612. 
(6) 34 W R. 225. 

(8) 3 0. 617. 

(11) 23 W.R.C.R. 187. 


(6) 3 B.L R.A.C.J. 68. 
(9) 1 A. 377,583. 


(2) 9 W.R.C.R. 498. 

(4) 23 W.R.C.R. 828. 

(7) 12 B.L.R. F.B. 261. 
(10) 6B.H.C.R.O.C.J. 64. 
(12) 1 A. 586. 
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In several cases cited in the order of reference the Calcutta High 
Court has decided the above question in the negative. 

[ 676 ] The ground of these decisions appears to be that s. 55 of the 
Act enacts that no appeal shall lie against any decree or order made under 
gs. 53, 54 and 55 ; that by s. 53 a decree made under that section “ may be 
enforced forthwith under the provisions for the enforcement of decrees 
contained in the Code of Civil Procedure”; that the effect of the last quoted 
words is virtually to incorporate into s. 53 the nrovisions for the enforce- 
ment of decrees contained in the Code of Civil Procedure : and that, conse- 
quently, an order made under any of those provisions is an order made 
under s. 53, and, as such, comes within the prohibition against appeal con- 
tained in s. 55. 

The above construction is, no doubt, logically admissible, but it is nob, 
as it appears to us, a necessary construction. And, restrictive as it is 
of the ordinary right of appeal, we should nob be disposed to adopt it, 
if we can see our way to any other construction, equally in harmony 
with the words of the statute, and more consonant to what may reason- 
ably be Runposed to have been the intention of the Legislature. 
It is clearly just that a party who has covenanted to submit to a summary 
decree should not be allowed to appeal against such a decree. But in the 
execution of such a decree, both parties are exposed to all the ordinary risks 
and possible injury arising from an erroneous order; and there would 
appear to be no just cause why the sufferer should be deprived of any of 
the ordinary remedies which the Code of Civil Procedure provides for a 
decree-holder or a judgment-debtor. 

A majority of the Judges of the Allahabad Court in Wilayat-un- 
Nissa V. Najih-itn-Nhsa (l) have held that, according to a strict and 
proper construction of s. 55 of Act XX of 1866. the parties to a decree 
made under s. 53 are not deprived of such rights of appeal as the Code 
of Civil Procedure declares to attach to orders in execution passed under 
the provisions of that Code. In this view we concur; but we should 
have some difficulty in following the opinion of the learned Judges that 
the proceedings under s. 53 of Act XX of 1866 are not in the nature 
of a suit, and yet that an appeal against an order in execution is 
[ 677 ] permissible under the Code of Civil Procedure. Having regard to 
the terms of s. 591, and of s. 244 (c). read in conjunction with the definition 
of the term “decree” in s. 2 of the Code, it appears to us r.hat an appeal is 
not allowed in regard to a question arising in execution of a decree, 
unless such question arises between parties to a suit. We accept, however, 
the decision of the Calcutta Full Bench in Syud Emam Momtazuddeen 
Mahomed v. Roj Coomar Doss (2), that proceedings under s, 53 of Act XX 
of 1866 are in the nature of a suit ; and on this ground we hold that an 
order made in the execution of the decree comes within the definition of a 
"decree ” contained in the Civil Procedure Code, and is, therefore, subject 
to appeal. 

The second question referred to the Full Bench is, whether an 
application for the execution of a decree made under s. 53 of Act XX of 
1866 falls within art. 166 or art. 167 of sch. II of Act IX of 1871. 

In Jai Shankar v. Tetley (3) the Full Bench of the Allahabad Court 
has held that such an application falls within art. 167, and not 
art. 166 of the schedule. We should have bqen glad if we could have 
adopted this view; but it does not appear, to us to be in accordance 


1681 
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(1) 1 A. 583. 


(2) 23 W. R. 187. 
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with a proper construction of the provisions of Act IX of 1871. Article 
166 provides a period of one year “ for the execution of a decision 
(other than a decree or order passed in a regular suit or an appeal) 
of a Civil Court or of a Revenue Court.” Then follows art. 167, which 
provides a period of three years ** for the execution of a decree or order 
of any Civil Court not provided for in art. 169.” Now, of course, the 
words decree or order ” in art. 167 are sufficiently wide, if the fullest effect 
be given to them, to embrace every description of decision, and, therefore, 
to include the decisions provided for in art. 166. It is manifest, there- 
fore, that the words “ decree or order” in art. 167 must be read with some 
limitation ; for, otherwise, they would include the decisions mentioned 
in art. 166, which article would, consequently, have no operation, 
On the principle that qeneralia specialibus non derogani, the general 
words “ decree or order” in art. 167 must be read [678] as including 
only such decrees and orders as have not been already snecially provided 
for in art. 166, — that is to say, only such decrees or orders as have been 
*' passed in a regular suit or an appeal.” The question, then, as regards 
a decree made under s. 53 of Act XX of 1866, is whether it is a decree in 
a regular suit ; for, if it be not so, it must be held to fall within art. 166, 
and not art. 167 of the Limitation Act of 1871. Now. even if the Regis- 
tration Act were silent on the subject, we shouM hesitate to hold that an 
ex parte proceeding, consisting of nothing beyond a petition and a decree, 
could properly be regarded as a regular suit. But, in fact, the Act itself 
in as. 52 and 53, speaks of the proceeding as a mode of recovering money 
“in a summary way," and directs thattlie petition shall be presented '* to 
any Court which would have had jurisdiction to try a regular suit on the 
obligation for the amount secured thereby.” So that, unless we are to 
suppose the Legislature to use technical terms in different senses at differ- 
ent times, it is quite clear that a proceeding under s. 53 of Act XX of 
1866, though in the nature of a suit, is not a regular suit, and that a 
decree passed in such a proceeding is a decision of a Civil Court, other 
than a decree passed in a regular suit, and, as such, comes within the 
operation of art. 166 of the Limitation Act. 

We are confirmed in this view by comparing arts. 166 and 167 with 
ss. 22 and 20 of the previous Limitation Act No. XIV of 1859. Section 22 

provided a period of one year for “any summary decision or award of any 
of the Civil Courts not established by Royal Charter, or of any Revenue 
authority ” ; while s. 20 prescribed a period of three years for “any judg- 
ment, decree, or order ” of any Court not established by Royal Charter. It 
seems clear that arts. 166 and 167 of the Act of 1871 were intended to 
reporduce, without alteration, the above provisions of the Act of 1859, and 
that, consequently, any “ summary decision ” (which s. 53 of Act XX 
of 1866 expressly declares a decree made under that section to be) falls 
within art. 166 of Act IX of 1871, as it would have fallen within s. 22 
of Act XIV of 1859. 

Our reply to the second question referred to the Full Bench must, 
therefore, be that, in our opinion, an application for execution [679] of a 
decree made under s. 53 of Act XX of 1866 falls within art. 166, and not 
within art. 167 of soh. II of Act IX of 1871. 

On the return of the case by the Full Bench, it oame again before the 
Division Bench for final disposal on the 30th August, 1881. 

Shavirav Vithal, for the appellant. 

Ghanashatn Nilkayith, for the respondents. 
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JUDGMENT OF THE DIVISION BENCH. 

The following is the judgment of the Court ; — 

Westropp, C, J, The Full Bench has found on the questions re- 
ferred to it by this Division Court — 

1. That an appeal does lie from on order in execution of a decree 
made under s. 53 of Act XX of 1866. 

2. That an application for execution of such a decree falls within 
art. 166, and not art. 167, of sch. II of Act IX of 1871. 

Mr. Shamrav Vithal (for the appellant) now. on the cases coming 
before this Division Bench for final disposal, has drawn our attention to 
the case of Mangal Per shad Dichit v. Grija Kant Lahiri Choiodhry (l) 
where Her Majesty’s Privy Council have held that Act XIV of 1859, and 
not Act IX of 1871, is applicable to applications in suits instituted before 
the 1st of April 1873, and to the fact that the suit, in which the order is 
under appeal in the present case, was instituted in 1872. He observes 
that, under s. 22 of Act XIV of 1859, his client’s application for execution, 
made on the 11th September 1878, is as fully barred as by art. 166 of Act 
IX of 1871, no proceeding having been taken to enforce the summary 
decision or order of the 13th July 1872 within one year next preceding 
the present application for its execution. This Court, concurring in that 
view, affirms, with costs, the orders of the Court below whereby the 
application of the plaintiff for execution was dismissed. 

5 B. 680. 

[680] APPELLATE CIVIL. 

Before Sir Michael Boherts Westrovp, Kt., Chief Justice, and 

Mr. Justice Pinhey. 


Balaji Banchoddas as Manager op the Estate of Mohanlal 
Dalsukhram, deceased (Applicant) * [30th August, 1881.] 

Decree— Execuiitm^Power of the District Court to withdraw applications for execution 
-Mofussil Courts of Small Causes-Jurisdiction-Civil pZedurTcJdl uTxZ 
1877), ss. 25 and 647. scK U. ^ ^ 

Becfcioos 25 and 647 of the Civil Procedure Code. Act X of 1877, are both aoDli- 
cable to Courts of Small Causes in the Mofussil, and the former section*^ is 
extended by the latter to execution proceedings in such Courts. 

Under s. 26 of the Civil Procedure Code, Act X of 1877, the District Judge 
has power to withdraw an application for execution of a decree from a Subor! 
dinate Court (such as a Mofussil Court of SmaU Causes) and to dTsposeofit 
himself, or to transfer it to another Subordinate Court competent To deal 

The distinction made for the purposes of limitation between suits anneals 

Sed?c?/if beariurupora qiaes^fontf 

542 ( 543 ); 

referred for the opinion of the High Court bv S H 
Uhiil^tts, District Judge of Ahmedabad, under s. 617 of the Civil' Proce- 
dure Code, Act X of 1877. 

Mnh JnUi Ranchoddas, as manager of the estate of 

Mohanlal Dalsukhram, deceased, presented an applic ation to the District 

• Civil Reference. No, 23 of 1881, 

(1) e I. A.^128. 
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Judge of Abmedabad, stating that there were several decrees against Mo- 
hanlal Dalsukhrane passed by the Subordinate Court and the Small Cause 
Court of Ahmedabad ; that on the applications of the decree-holders for 
execution the said Courts ordered the amounts of their decrees to be re- 
covered from the estate of Mohanlal, and issued attachment against his 
property ; that the applicant, finding that MohanlaTs property was not 
sufficient to pay off his debts, took proceedings under ss. 213 and 344 of 
the Civil Procedure Code (Act X of 1877) to establish the insolvency of 
his (Mohanlal’s) estate and the insufficiency of his property to pay off his 
debts. The applicant, therefore, prayed that the District Judge, under 
s. 25 of Act X of 1877, might withdraw the execution proceedings pending 
in the Small Cause Court and transfer them to the Subordinate Court for 
disposal, submitting that such a course would bo convenient to all the 
parties concerned. The District Judge, accordingly, called for [ 681 ] 
the papers of the execution proceedings pending in the Small Cause Court, 
but the Judge of the latter Court declined to send them, on the ground 
that the District Judge had no jurisdiction in the matter. The Judge 
of the Small Cause Court was of opinion that s. 25 of Act X of 1877 
applied only to suits and not to applications for the execution of decrees, 
and referred to several decisions of the Allahabad and other High Courts 
regarding the distinction made by the Limitation Acts between suits, 
appeals, and applications. The District Judge, being of opinion that he 
had jurisdiction, submitted the case for the decision of the High Court. 

There was no appearance of parties in the High Court. 

The following is the judgment of the Court : — 

JUDGMENT. 

Westropp, G.J. — Sections 25 and 647 of the Civil Procedure Code 
(Act X of 1877) are both applicable to Courts of Small Causes in the 
Mofussil,— see soh. II of Act X of 1877 and the concluding clause 
in 8. 25. Questions arising in the execution of decrees are frequently 
quite as important as the questions in issue in suits and appeals, and 
this Court sees no reason for holding that s. 25 is not extended by s. 647 
to execution proceedings in Courts of Small Causes. The distinction 
taken for the purposes of limitation between suits, appeals, and appli- 
cations by the Limitation Acts relied on by the Judge of Small Cause 
Court does not appear to this Court to have any bearing upon the 
present question, which is not one of limitation. Section 647 has 
been held to extend s. 575 (which on the face of it applies to appeals only) 
to applications to the High Court in its extraordinary jurisdiction ; Apaji 
Bhivrav v. Shivlal Kkubcha7id(l) . 

This Court s reply to the question of the District Judge, whether he 
has power, under s. 25 of Act X of 1877, to withdraw an application for 
execution of a decree from a Subordinate Court, and to dispose of that 
application himself, or to transfer it to another Subordinate Court 
competent to deal with the same, must he in the affirmative. The very 
case in which the question has arisen, shows the utility of such a power. 


(l)3B. m.- 
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G. RAMBHAETI JAGRUPBHARTI V, M. S. HARIBHARTI 5 Bom. 683 


5 B. 682. 

[682] APPELLATE CIVIL. 

Before Sir Michael Roberts Westropp, KL, Chief Justice and Mr. Justice 

F. D, Melvill, 

Gosain Rambharti JAGRUPBHARTI (Original Defendant), Appellant v 

Mahant Surajbharti Haribharti (Original Plaintiff), Respond- 
ent,'' 

GoSAViiSHVAEBHAim HARIBHARTI [Original Defendant), Appellant v 

Mahant, Surajbharti Haribharti [Original Plaintiff), Respond- 

entff [17bh November, 1880.] 

Among the Gosaios of the Deccan and certain other places marriage dona not 
work a forfeiture of the office of Mahant and the rights and property^appendant 

Where the plaintifi proved his right of succession to a mith on the death nf 

tn^^o'f^h ffi “ *'“d*h° subsequent marriage worked a forfei- 

ture of his office and his appendant property and rights lav linon the 

who impugned the plaintifi’s right on amount of the macrfagl®^ defendant 

These were appeals from the decision of Eao Bahadur Makundrai 

of Ahmedabad, in original suit 

The plaintiff Surajbharti sued for a declaration of his right that he 
was the chela (disoip e) and heir of one Haribharti, deceased, and entitled 
to the whole moveable and immoveable property left by his Guru. Hari- 
bharti was the Mahant of a math in Ahmedabad, called Dudhadari, and 
, ? village attached to the math. He died in 1875, when the 

plaintiff succeeded to the math and the inam village as his chela (disciple) 
The plaintiff subsequently married, and was disturbed in the enjoyment of 
the property by the def6nda,nt Eambharti, who claimed the inheritance on 
Srinffff “ h B- ® declared Mahant by the Panch of his sect, as the 

plaintiff thereon applied for a certificate of his heirship to the District 
Judge who refused to grant it, and referred the plaintiff to a regular suit 
E^e. therefore, instituted the present suit for a declaration of bis rl'ht as 

£ibhLt? tbe deceased 

The defendant Eambharti inter alia, alleged that although the plaintiff 
was the deceased Haribharti’s chela, he had lost his [683] riSt to 
t^he estate in consequence of his marriage ; that no married Gosain cLtd 
be a Mahant, according to the usage and custom of his sect • that h^v^a^ 
made Mahant by the panch (headmen) of his sect, and therefore entild 
to the and property. The defendant Ishvarbra’rtT albged. among 

?the nione t deceased, and ^ entitlel 

marr“S. ’ ^ ‘ ® to the estate by his 

evidence that on the death of 
that his subsequent marriage did not deprive him of his right to'^the pro- 
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perty as successor of his Guru ; that the defendant 
L prove himself to be a chela (disciple) of Haribharti ; that the defendant 

Rambharti was not appointed Mahant by the panch and not entitled to 

succeed to the inheritance. He accordingly made a decree in favour of 

the decision the defendants preferred separate appeals to 

^Sa^peSs were heard together. The principal points in argument 

were, whether the plaintiff had lost his right to the 

reason of his marriage, and whether on the evidence effiher of the 

defendants was entitled to it, to the exclusion of the other and the 

(with him Pandurang Balibhadra) appeared for the defendant 
^^™retef/7wfth^him Shantaram Narayan) appeared for the defendant 

^^^''^ardin'e (with^im Bhaishankar) appeared for the plaintiff in both 

the appeals. , n t. 

The following is the judgment of the Oourt 

JUDGMENT. 

WESTHOPI-. C.J.— We agree with the Subordinate Judge m thinking 
that Ishyarbharti has failed to show that he was ^ chela of Haribharti, 
the deceased Mathdar or Mahant of Dudhadari The defendant Bam- 
bharti does not deny that the plaintiff was 

marriage of the plaintiff worked a forfeiture of his Mahan tship and of the 
rights and property appendant to that office. In paragraph 6 of Appendix 
B the Essay of Mr. Warden on Gosains, annexed to Mr. Steele s 
Caste D 434 (2nd ed.), it is, in substance, said that Gosains wandered so 
far from the road (asceticism, celibacy, chastity) they professed to follow 
as to form matrimonial connexions, and became in every respect as worldly 
as their neighbours, but are not acknowledged as Gosains e*o0P‘ 
the Deccan. The eyidence in this case, however, shows that the ex- 
ception made by the author must be exteni^d to other places than 
the Deccan also. It has been proyed that the Bharti sect of Gosains. m 
the locality whence this appeal comes, very generally marry ; ai^ 
although it has not been proved that there has been within the memory 
of the witnesses in this case any instance of a Mahant of the maf/i of 
of Dudhadari being married, yet it has been established that the 

Mahants 6f several adjacent wat)is are so, and there is one, if not two 

instances (see Exs. 133 and 113) of a married member of the Bharti sect 

beiofi a Mahant of a math. xr u *. r 

The plaintiff having established his succession as Mahant of Dudha- 

darionthe death of Haribharti. wo think that the burden of proving 

that the plaintiff’s subsequent marriage worked a forfeiture of his office 

and its appendant property and rights, lay upon the defendants, inia, 

we think, they liave completely failed to do. and we, therefore, affirm, 

with costs, the decree of the First Class Subordinate Judge. 
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NARAYAN GOP HABBU V, PANDURANG GANU 5 Bom. 696 


5B. 685. 

[685] APPELLATE CIVIL. 

Before Sir Michael Boherts Westropp, Kt., Chief Justice, and Mr. 

Justice West. 


Narayan Gop Habbu and another (Or ujinal Plaintiffs), 
Appellants v. Pandurang Ganu and another (Original 
Defendants), Respondents/'' [21st July, 1881.] 

Bindu Hw— Joint Hindu famiiy—Manager —Practice— Parties— Deoree against manager 
binding on members of family, although not parties to ^it— Civil Procedure Code 
Act F77J o/ 1859, s. 2 — Rea judicata. 

In 1870 A sued B for a piece of laud, and obtained a decree against him in the 
original suit and appeal. Subsequently, in 1875. C and D, the nephews of B, 
brought a suit against A and B for their shares in the land, alleging that there 
was collusion between A and B in the previous suit. It was found that G and 
D and their uncle B had lived together as members of an undivided Hindu 
family at the time of the former suit and that he (B) was the manager of the 
family and assisted by his nephews G and D in defending the former suit. C and 

D made no allegation in their plaint that they were minors at the time of the 

former suit, nor did they assign any reason for net asking to have been made co- 
defendant in it, Their allegation of collusion between A and B was not proved. 

Held — that the plaintiffs’ suit, under those oircumsbances, was barred by the 
former suit under s. 2 of Act VIII of 1859 

Jogendro Deb Roy Kut v. Funindro Deb Roy Kut (1) and Mayaram Sevaram 
V. Jayvantrao Pandurang (2) referred to. 

[P,, 10 B. 21 (21?; 15 Bom.L.R. 36 (39) = 18 Ind. Gas. 385 ; R., 33 A. 71 (76) = 7 A L J 

^5 = 7 Ind, Gas. 902; 6 B. 703 (714); 7 B. 467 ; 9B. 199; 141 P.R. 1908 = 189 ?’ 

W.R. 1908 ;D., 10 A, 411(413).] 


This was a second anpeal from the decision of A. L. Spens, District 
Judge of Kanara, affirming the decree of Ramrau Subaji, First Class 
Subordinate Judge of Karwar. 

The plaintiff sued for certain shares in a piece of land under the 
following circumstances In 1870, Pandurang (defendant No. 1) sued 
Anant (defendant No. 2) for the piece of land in dispute, and obtained a 
decree against him, both in the original suit and in appeal. The plaintiffs, 
Narayan and Balkrishna (who were the nephews of Anant, defendant 
No. 2), brought the present suit in 1875 against Pandurang (defendant 
No. 1) and their uncle, Anant (defendant No. 2), for their, shares in the 
land in dispute, alleging that defendant No. 1 had obtained the decree in 
fche former suit by collusion with defendant No. 2. 

Defendant No. 1 (Pandurang) answered, inter alia, that the plaintiffs 
and defendant No. 2 (Anant), were members of a joint [686] Hindu 
family, of which Anant was the manager, and that the claim was barred bv 
the suit of 1870, under s. 2 of the Civil Procedure Code, Act VIII of 1859. 

Both the lower Courts dismissed the suit, finding that the plaintiffs 

were members of an undivided 
Hindu family, and lived cogether in one house, both at the time of the 

former and the present suits ; that defendant No. 2 (Anant) managed the 

family affairs and paid Government assessment on their ^ands ; that the 

plaintiffs assisted him (Anant) in his defence in the former suit ; that they, 

therefore, were bound by the decree in that suit ; that they failed to prove 


secona Appeal, JNo. 425 of 1880. 

(2) See^noiet, 5 B.^p“687. ^ 
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collusion between their uncle and defendant No. 1. Pandurang; and that 
their claim was barred under s. 2 of Act VIII of 1859. 

The plaintiffs appealed to the High Court, 

Pandurang Balibhadra for the appellants.— The plaintiffs were no 
parties to the former suit, and could not, therefore, be bound by 

Skamrav Vithal, for respondent No. 1, relied upon Mayarain Sevaram 

V. Jayvantrao Pandurang (1). n ; d ^'o^ 

West, T,, referred to Jogendro Deb Roy v. Fimindro Deb Roy UJ. 

:judgment. 

The following is the judgment of the Court : . . _ ^ , 

Westropp, C. J. — It has been found by the District Judge on clear 

and satisfactory evidence that, at the time of the former suit brought by 
the first defendant Pandurang against the second defendant Anant, the 

latter was manager of the undivided family of which the plaintiffs and 

he are members, and that they all throe resided together, and the plain- 
tiffs assisted the second defendant in that suit. The plaintiffs do not 
allege that they were then minors, or give any other reason for not asking 
to have been made co-defendants in that suit. The second defendant is 

still manager of the family, and the allegation of the plaintiffs, that he 
colluded with the first defendant in the former suit, has altogether tailed 
in proof. Under these circumstances, we act [687J consistently with the 
view of the Privy Council, expressed in Jogendro Deb Roy Kut v. Fumndro 
Roy Kut (3) and with Mayarani Sevaram v. Jayvantrao Pandtirang 
in affirming the decrees of the Courts below with costs. 

Decrees affirmed. 


(2) 367 = 11 B.L.R., 244 = 17 W.R. 104. Seo note (1) 5 B. 687. 

(3) Note (1 .—The passage in the judgment of the Privy Council in JogeMfO Ueo 

Roy Kut V. Funindro Deb Roy Kut referred to above and which bears upon the sport- 
ed case, is as follows : Their Lordships think that this case cannot in any be 

likened to those which sometimes occur in India, wherein the interest of a joint ana 

undivided family being in issue, one member of that family has prosecuted » or 
defended a suit, and a decree has been made in that suit which i « 

considered as binding upon all the members of the family, their ^ 

have been suffioientlv represented by the party in the original suit. 14 M.l.A. 3(0 

11 B.L.R. 244 = 17 W.R. 0. R. 104. [R., 5 B. 685.] • i a 

(4) Hoio In Mayarain Sevaram V. Jayvant Pnnduram/ (Special Appeal No. 
436 of 1873) above referred to, the plaintifl Mayaram sued to recover possession of a 
piece of land, alleging that he had purchased it at a Court sale in elocution of a dwrM 
against one Govind and his son Mahadev. The defendant Jayvant 

alia, that the land in dispute had been mortgaged to him m 1863 by Govind with the 
consent of his son Mahadev ; that he sued Govind for foreclosure ol the mortgage 
obtained a deoroe, under Which ho was put in possession of tbe laud by the l^urt , mas 
Mayaram brought the suit against him (defendant) in collusion with 
Mahadev. It was found that the mortgage on which the defendant Jayvant Bad ob- 
tained a decree in the foreclosure suit was written by Mahadev for hia lather iTOVind, 

and that the father and son were united in interest. « . . ^ xt u 

Both the lower Courts dismissed plaintiff’s suit, bolding that Govind and Mahadet 
were undivided in interest, and that the land had ceased to be their properly at me 
time when the plaintiff purchased it at the Court sale. 

The plaintiff specially appealed to the High Court. 

BhairaVnath Mangesh for the appellant. 

Pandurflfi^ for the respondent. 

It was oontonded in special appeal that the plaintiff was entitled, at least, to me 
share of Mahadev. who was no party to the foreclosure suit brought by Jayvant. me 

following is the judgment of the Court:— , . 

WEST J.— The sou. Mahadev, was effectively represented in the suit, brougQS 

by Jayvantrao by his father Govind tor whom he had written the mortgage on 
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5 B. 688. I3g| 

[688] APPELLATE CIVIL. July 2i. 

Before Sir Michael Roberts Westropp, Kt., Chief Justice and Appel- 

Mr. Justice West. LATE 

Civil. 


Luvar Chunilal Ichharam [Original Plaintiff), Appellant v. Luvae ^ 

Tribhovan Laldas [Original Defendant), Respondent.* [2l3t July, 1881.] ^ 

Limitation Act IX of 1871, s. 20 a, sch- IX, art. 59 — Acknowledgment — Prescribed period. 

The expreaaioD prescribed period” in a. 20a of the Limitation Act IX of 
1871 means the period preaoribed by that Act. 

Where a suit was brought on the 11th September, 1877 for money paid by the 
plaintiff on the 16th November, 1863, to the use of the defendant, and the plain- 
tiff based his claim upon two acknowledgments of the defendant in writing, of 
which the first was dated the 3rd November 1872. 

Heid— that to bring the case within s, 20 (a) of the Limitation Act IX of 
1871, the first acknowledgment should have been made before the expiration of 
the period prescribed by art. 59 of sch. 11 of that Act, vie., three years from the 
period when the money was paid. 

[R., 12 C.L.R. 277.] 


This was a second appeal from the decision of S. H. Phillpotfcs, 
District Judge of Ahmedabad, reversing the decree of Mukundrai Manirai,’ 
First Class Subordinate Judge at the same place. 

The plaintiff, Chunilal, brought this suit for the recovery of Es. 503- 

’^**'*^ paid by him ou the 16th November, 
1868, for the use of the defendant, Tribhovan. The plaintiff grounded 
his claim upon two acknowledgments, dated respectively the 3rd 
November, 1872, and 11th November, 1874, and signed by an agent of 

the defendant at his request. The plaint was filed on the 22nd 
September, 1877. 

The defendant pleaded that the suit was barred by limitation. 

The Subordinate Judge allowed the plaintiff’s claim. His decree 
bowser, was reversed by the’District Judge in appeal, on the ground that 
Act IX of 1871 barred the claim. 

The plaintiff appealed to the High Court. 

Gokuldas Kahandas appeared for the appellant. 

Nagindas Tulsidas appeared for the respondent. 


JUDGMENT. 


Westbopp, C.J. — The argument for the appellant is that, under 
the Limitation Act XIV of 1859, this suit being one in respect of 
money paid by the plaintiff for the use of the defendant, the plaintiff 
had SIX years within which he might have [ 689 ] brought his suit 
Wrmdchand v. Sha Bulakidas) (1), and that the first acknowledgment 

I'Jvo defendant’s agent being on the 3rd November 

1872 was made within that time ; that the second acknowledgment was 
made on the 11th November 1874. i.e., within three years from the first 




• Second Appeal, No. 437 of 1830. 

(1) 6 B. H. 0. B. 0. C. J p. 16. 
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acknowledgment, and that the suit was commenced on the 22nd Sep- 
tember 1877, Z.C., within three years from the second acknowledgment. 
But the first acknowledgment, to bring this case within s. 20a of the Limi- 
tation Act IX of 1871, should have been an acknowledgment made 
“ before the expiration of the prescribed period" : which prescribed period 
seems to us to be the period prescribed by Act IX of 1871 (art. 59 of soh. 
II), vis., three years from the period when the money was paid. That 
the prescribed period means the period prescribed by Act IX of 1871 is. 
we think, clearly inferrible, from Part III of that Act passi?ti, in which 
3 . 20a is included. The hardship (if any) of this construction of s. 20a 
was mitigated by the postponement of the operation of the Act (s. 1) to 
the 1st April 1873, z. e., for a period exceeding two years from the day 
(24th March 1871) on which the assent of the Governor-General was 
given to the Act. 

For these reasons we must, on the point of limitation, affirm the 
decree of the District Judge with costs. We should observe that the 
learned pleader for the appellant has not cited any authority for the pro- 
position that the term " prescribed period" could be construed as meaning 
a period prescribed by any enactment other than Act IX of 1871. 

Decree aQirimd. 



I.LR, 6 BOMBAY. 


6 B. 1 = 6 Ind. Jur. 194. 

ORIGINAL CIVIL. 

Before Mr. Justice West. 

The Agra Bank, Limited {Plaintiffs) v. Abdul Rahiman 

ISAC {Defendant).^ r2nd August. 1881.] 

indorsee /or value against acceptor- Sale by mdorseeof 
TaU. ^ drawn-. icceptor entitled to credit for amount of proceeds of 

J consigned goods to defendant, and, for the price, drew on the defendant 

17.!. - If sum of Rs. 1,406.4-0, payable thirty days 

after sight, which were duly accepted by defendant. J indorsed the bills for value 

l! W>10. 1“ default of payment by defendant, sold the goods, and 

ther'a K ® ^ftec giving him credit for this amount, 

l^um defendant to the plaintiBs, in respect of the said bills, 

It,! Plaintifls abandoned Rs. 17 of this amount, and sued 

hh! gif ^ Bombay. In that suit 

wre^dimamd ‘’1® *“ '®®'’®®‘ “'® 

entTtle^l dn ^ a**® 'soused to accept them, as he was 

S7znr/fV asa i . ^udge thereupon dismissed the suit on the authority of 

firrnmJfaf!"*"^ ^“^'Iu“a the plaintiffs could not, under the 

77t the,!? ’ ‘'® de'enoant credit for the goods, and that the claim was 

not therefore, within the jurisdiction of the Small Cause Court. The plaint- 

ane!mTfh'°t“M!‘ ‘'^®.S'!t®°‘ “‘® “pon the bills of exchange, 

1 eging that they held the proceeds of the goods for the consignor. The defend- 

®“?®^. °° ®*®® “'® recover from him more than 

the amount of the bills less the proceeds of the goods. 

thfl!f,a‘’*‘ liiu® ^f®.“d?n‘ was entitled to credit for the net proceeds of the sale of 
r!>1 a!,f t’ .U ^® ^ad by the sale already realized part of the amount 

wv!«i ® recover from the defendant the 

bills would be to permit them to realize this part of 

amonnf f case they would be bound to band over the 

hui ’ to the drawers. But the drawers when they negotiated 

account plaintiffs got all they were entitled to. and would have to 

count, in equity, to the defendant for anything further obtained by them. 

ceeffff was exonerated to the amount of the pro- 

plaintiffs^ ® remainder of the sum claimed by the 
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T> plaintiffs, as indorsees and holders for value, sued to recover 

Ks. 2,^2-8-0 due on two bills of exchange, for Es. 1,406-4-0 each, drawn 

ii n ®°“ * Oo-. of Liverpool, on the defendant. The first was 
aated the 21st October, 1880. and was accented by the defendant on the 
ovember, 1880. The second was dated the 18th November, 1880, 
and was accepted on the 8th December, 1880. Both bills were made 

?QQo ® became due on the 12th December. 

looO, and loth January, 1881, respectively, 

fh u-n statement the defendant admitted his acceptance of 

pne first bill, but stated that he had no recollection of having accepted the 


• Suit No. 364 of 1881. 
(1) 6 B.H.C.R. O.G.J. 53. 
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other and he further pi eaded that, " if the plaintiffs were at all entitled 
to recover, they were only entitled to recover from him such amount as 
might, upon taking accounts, be truly and justly found due to theni after 
deducting the proceeds of sale of the goods which they held in their hands 
as collateral security for the moneys advanced by them to the drawers, 
J.D. Jackson & Co.” He also contended “ that the plaintiffs were bound 
to retain the said specific goods in their possession, and that the sale 
thereof was an improper one, and prejudicial to the interests of the 

defendant.” , ^ ^ , 

On behalf of the plaintiffs it was stated that they had sold the goods 

against which bills had been drawn, and that, after giving the defendant 
credit for the amount realized, there remained due to them only a sum of 
Rs. 1.017, viz,, Rs. 546 on the first bill and Rs. 471 on the second. Aban- 
doning Rs. 17 of this amount they had sued the defendant for Rs. l.UOU in 
Small Causa Court at Bombay. In that suit, however, the defendant plead- 
ed that he bad not accepted the goods in respect of which the biUs 
were drawn, and that the said goods were damaged, and he was ^^titl^ 
to reject them. [3] The Court, on the authority of Shortt v. Abdul Eaht- 
vian (l), dismissed the suit, holding that, under these circumstances, 
the plaintiffs could not give the defendant credit for the goods, and that 

the claim was not, therefore, within its jurisdiction. 

The plaintiffs thereupon brought this suit upon the bills of exchange, 
alleging that they held the proceeds of the goods for the consignor. 

for the plaintiffs.-— The question is, whether, under the 

circumstances, there has been a payment pro tanto for the defendant for 
which he now can claim credit. Payment by the drawer of a bill does 
not exonerate the acceptor as between him and the indorsee : Thornton 
V. Maynard (2) ; Chitty on Bills of Exchange (11th ed.), 274. Counsel 

referred also to Warioick v. Nairn{3), 

B, Tyabji, for the defendant.— When the defendant accepted the bills 

he did so on the faith of receiving goods equal to sample. But the goods 
were damaged. This fact is clear from the account sales. The oonsid^a- 
tion, therefore, for the bills failed, and the drawers could not sue. The 
bills were really accommodation bills. In such case payment by the 
drawer exonerates the acceptor ; Bullen and Leake s Pleadings (3rd ed.), 
537; Cook v. Lister (4). Notice of the bill being an accommodation bill 
makes payment by drawer good in exoneration of acceptor; T/tonifonv- 
Maynard (2). Here the bill was taken with full knowledge of all the 
facts. The plaintiff denies that he was bound to take delivery of the 
goods. He did so in the Small Cause Court; and, as there was then no 
admitted set-off, the plaintiff’s suit failed. The goods have been sold, not 
by defendant’s authority, but by that of the drawer, and the plaintiffs 
have been paid to the amount of the proceeds of sale. They can, in any 
case, recover only the amount of the bills, loss the proceeds of sale. 

JUDGMENT. 

West, J. — The defendant in his written statement admits his accept- 
ance of one of the bills, but denies his acceptance of the second. This 

point, however, he has now abandoned. 

A defence has been advanced, in argument, of non- acceptance of 

the goods on account of their damaged condition : this, however, was not 

(1) 6 B.H. O.R. O.G.J. 53. (2) L.R. 10 O.P. 695 (699). (3) 10 Ex. 769. 

(4) 13 C-B N.8. 543. 
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suggested in the written statement, and it is inconsistent with the defend- 
ant’s conduct. 

The defendant is liable for the amount sought, except in so far as he 
may be entitled to credit for the net sums realized by the sale of the goods. 
As to this, the cases cited show that the bank recovering the whole 
amount of the bills would be a trustee for the drawers to the extent of the 
sum realized by the sale. On the other hand, the drawers of the bills, 
who were also consignors of the goods, could not, if the whole amount 
were thus recovered from the defendant by the 3ank, retain any further 
sum handed over to them as cestuis que trustent. They realized forthwith 
when they negotiated their bills, and would have to account to the de- 
fendant for anything additional recovered from him and handed over to 
them by the 3ank. The Bank does not pretend to have any right, on its 
own account, to a double realization ; and, in so far as it has already once 
realized by the sale of the goods, must hold the defendant exonerated, un- 
less it would bo bound to hand over the proceeds to the consignors. This, 
however, it could not have to do ; the consignors getting cash for their 
bills got all they were entitled to, and would have to account, in equity, 

to the defendant for anything further obtained by their action against 
him, 

The amount to be awarded is the sum of Es. 1,017-5-11, which is 
tbe total amount of the two bills less tbs sum realized by the sale of the 
goods. On this amount I allow interest at 7i per cent, from 20th June, 
lcl«l. to judgment; also costs of the suit and 6 percent, on the aggre- 
gate till satisfaction. 


1881 

AUG. 2, 


ORIGINAXi 

OlVIL. 

6 B. 14= 

6 lad. Jnr. 
194. 


Judgment for the plaintifis. 

Attorneys for the plaintiffs.— Messrs. Smith and Ftere. 

Attorneys for the defendant.— Messrs. Balkrishna and Bhugwandas. 


6 B. 9. 

[5] ORIGINAL CIVIL. 
Before Mr. Justice West, 


Haji Abdul Alla Rakhi {Plaintiff) v. Haji Abdul Bacha 

AND OTHERS {Defendants)* [8th October, 1881.] 


Char Ur-party-- Agreement for a charUr-party—ThreaUned breach 
Interim injunction. 


of charter-party— 


Where a charter-party hae been actually completed, the Court will, by injuno- 

tion prevent an employment of the ship inconsistent with the terms o^f the 

charter-party ; but where there is only an agreement for a charter-party, no 
such injunction will be granted. ^ ^ 


Suit on a charter-party. The plaint stated that the plaintifif had 
chartered the defendants’ steamer Empress to sail from Bombay to Jedda 

terms contained in a charter-party duly executed, and dated 
Ihth August, 1881 : that subsequently the plaintiff heard that the defend- 
ants were offering the said steamer to other persons on charter ; that the 

Patt of the agreement, but 
tnat the defendants refused to perform their part thereof; and the plaint- 

m alleged ^at, unless restrained by the order and injunction of this ’ 

Honourable Court, the defendants will charter the said steamer to other 



• Suit No. 440 of 1881. 
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persons (if, indeed, bhev have not already done so), and wiU employ the 
said steamer Empress contrary to the terms of their agreement with the 

plaintiff.” . . / n • 

The prayer of the plaint asked for an injunction m the following 


“ That the defendants, their agents, and servants be restrained from 
committing any breach of agreement to charter the said steamer Empress 
as aforesaid, and may be restrained from employing the said steamer 
contrary to the terms of the said agreement, and from allowing the said 
steamer to leave the harbour of Bombay in any voyage for any persons, 
other than the plaintiff, to whom the defendants may have already char- 

tered the said steamer Empress.*' 

The plaintiff also claimed Rs. 60.000 as damages for breach of agree- 


ment. 

[6] On the day before the October vacation commenced, 

presented the plaint, and moved for an mieriTH injunction. 

The rule against granting injunction to enforce an affirmative agreement 
does not applv in the case of a charter-party ; Kerr on Iniunocion, p. 42d: 
De ilattos v. Gibson (1). The Court can restrain the defendants employ- 
ing the ship contrary to their agreement with the plaintiff : Sewn v. 
Deslandes (2). The defendants wish to break their agreement with the 
plaintiff, because they have got a bettor offer for the ship. Counsel also 
cited Herwr v. Nicholas (3) ; Messageries Imperiales v. Bams (4) ; Hart 

V. Hertvig (5). 

LanQt appeared for the defendants. 

Inveranty.— This is an application for an interim injunction, and the 

defendants cannot be heard. j f *.1 

Lang.— The defendants* solicitors have only just now heard ot the 

plaintiff’s intention to apply for an mterim injunction ; and, if the injunc- 
tion is granted, they will suffer a serious loss, as the ship has been chai- 
tered, and is now about to sail with pilgrims to Jedda. The defendants 
have a good defence to the suit. I ask to be heard on their behalf. 

West, J. — I think, under the circumstances, the defendants case 

should be hoard. 

Lang . — There has been a preliminary agreement, but the charter-party 
has not been signed. In such a case as the present an injunction cannot 

issue : Specific Relief Act (I of 1877), ss. 24 and 56. 


JUDGMENT. 

West, J. [after noticing the delay which had taken place in apply- 
ing for the injunction, saidj. — As to the merits, the case of Be Mattos v. 
Gibson (1) and the other cases that have followed it in England, go to 
establish that a complete charter-party will be enforced by means of an 
injunction against an inconsistent employment of the ship. Mr. Inverarity 
says that the agreement to make a charter-party is equivalent to a charter 
party. It cannot be quite equivalent, for in that case the charter-party 
would be superfluous ; and no case has been cited in which ft has been held 
[ 7 ] equivalent, nor any even in which specific performance of the prelimi- 
nary agreement has been granted. 

It may upon the oases perhaps bs thought to be settled that a char- 
ter-party of a ship is a contract for breach of which compensation in 


(2) 30 L,J. Oh. 467. 
(6) L.R. 8 Ch. 860. 


(U 4 D. & J. 276 (298). 
(4) IIW.R. 322. 


(3) 12 W.R. 844. 
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money does not afford adequate relief ; but the decisions rest on special 
considerations, and the supposed principle may not admit of the extension 
I am asked to give to it. PtiTUA fcLctB^ one would say that any purely 
mercantile contract was one admitting of compensation in money ; and 
that being, as I believe, tbe generally recognized and central principle. I 
do not feel warranted, without express authority, in carrying what must 
be regarded as an exception to it further than the actual decisions have 
gone. I am the more disposed to refuse the application here, because it 
might have been made three days ago, and is now made auite at the 
eleventh hour. 

I must reject the application for an interim injunction, but I grant 
a rule nisi for injunction as prayed. 

Attorneys for the plaintiff.— Messrs. Tyabji and DayabhaL 

Attorneys for the defendants. — Messrs. Prescot and Winter. 


6 B. 7. 

APPELLATE CIVIL. 

Before Sir Michael Roberts Westropp, Kt., Chief Justice and Mr. Justice 

Pinhey. 


Fakirapa [Plaintif) v. Pandurangapa {Defendant) 

[13th September, 1881.] 

Decree-Limiiati^-Suiton decree the execution of which is barred by limitation^ 
Liwiiaiton Aci XF 0 / 1877, 5^^ 11, art. 122-Civil Procedure Code (Act X of 
1877), s. 244— Sui^ tn High Court on judgment of Small Cause Court^Practice— 
Averments in plaint^Evidence necessary in such suits. 

A suit will not lie upon a decree the execution of which is barred by the nro- 
visions of the Limitation Act. ^ 

A suit may be brought in the High Court of Bombay upon a judgment obtain- 
ed in the Court of Small Causes of Bombay. The execution of the decrees in 
such suits IS rigorously confined to immoveable estate. 

The ground of the interference of the High Court in such cases is that, prao- 
tioally, the judgment-creditor could not recover his debt except by process aeainst 
the immoveable estate of the debtor. ° 

[8] In such cases the plaint must contain an averment, and the plaintiB must 

establish to the satisfaction of the High Court that there is not any sufficient 

moveable property of the defendant against whioh the decree of the Court of 

Small Causes can be fully exeouted. and that he has immoveable property 

situated within the original jurisdiction of the High Court against which eLcu- 
tion can be had. 

Moonshi Golam Arab v. Curreem Bux Shaikji (1) referred to. 

[F., 3 B. 1 ; R., 7 B. 467 (470) ; 25 M. 300 (333).] 


^ Under s. 617 of Act X of 1877, this case was referred for the deci- 
Sion of the High Court by Eao Bahadur Babaji Lakshman, First CJass Sub- 
ordinate Judge of Hubh, with powers of the Judge of a Small Cause Court 
The suit was brought by the plaiutiff on an ex-par te money-deorea 
obtamed by him against the defendant in the Subordinate Court of Dharwar 

on the 14th June, 1878, The Subordinate Judge was of opinion that the. 
suit was not maintainable. 


There was no appearance of parties in the High Court. 
The following is the judgment of tbe Court : — 
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JUDGMENT. 

Westropp, C. J.— The question pot by the Subordinate Judge of 
Hubli is “whether a suit will lie upon a decree ?” The question actually 
arising upon the facts furnished by hinn is ' whether a suit upon a decree 
of his own Court for money (Rs. 18-15-0), the execution of which decree 
is barred by the Limitation Act XV of 1877, can be lawfully etiter- 
tained by him’” To this question our answer must be in the negative, 
and for reasons which would dictate a similar answer to the l^ger 
question put by him. See s. 244 (more especially cl. c) of Act X of 
1877 (which section was substituted for the nearly 

s. 11 of Act XXIII of 1861, which replaced s. 283 of Act VIII of 18o9), 

prohibiting a separate suit in matters relating to the execution of a 
decree: Kisan v. Anandram (1); Sanjivayah v. N anj ay ah [2) ■, Ranga- 
nasary v. Shappani (3) ; Sayad Nasrudin v. Venkalesh (4) ; Mirza Maho- 
med The Widotv of Balmukand (5). The case of Affemowcy v. Hrirry 
Doss (6) appears to have been heard ex parte, and s- 244 of Act X of 
1877 does not seem to have been brought to the l 9J notice of the 
Court. No doubt art. 122, sob. II of .\ot XV of 1877, which pres- 
cribes twelve years as the period within which an action may be brought 
upon a judgment obtained in British India, is later legislation than Act 
X of 1877, which was sanctioned by the Governor General on the dUth 
March, 1877, — Acb XV of 1877 not having been sanctioned until the lyth 
July, 1877. These enactments were, in fact, under the consideration of 
the Legislature much about the same time, and it is not probable that it 
was intended that there should be any inconsistency between them. Lay- 
ing aside any possible argument as to a renewal of the force of Act a of 
1877, 8. 244, by the amendment made in chat section by s. 31 of Act All 
of 1879, there seems to be room for the operation of art. 122^ of sch. II 
of \ob XV of 1877, without holding that article to be inconsistent with 
s. 244 of Act X of 1877 : for instance, where a suit upon a decree would 
give a higher or better remedy than the decree-holder could otherwise 

obtain, or where such a suit would give him the only 

See the observations of Couch, O.J., in Mancharain y, Baksht Sahcb[l). 

This seems to be a suitable opportunity of noticing M^yishi Crolain 
Arab V. GurrecmBtixShaikji(Bh where it was held by the High Court of 
Calcutta, contrary to its previous practice, that an action ooj lie 

in that Court upon a judgment of the Calcutta Court of Small Causes. 
It is not stated in the report of that case whether the plaint contained 
an allegation tliat the defendant had not any moveable property sum- 
oient to satisfy the decree. A Bombay case {Manekji Mehervanjt w. 
Mahamad Abdulla) — unreported — was there relied upon in which 
it was derided on the Bth of June, 1858, by the late Supreme Court on 
demurrer that an action would not lie in that Court upon a judgment of 
the Bombay Court of Small Causes. We have examined the record in 
that case, and also the notes of it in the book of Sir M. Sausse, C.J. Al- 
though counsel in support of the plaint in his argument drew the ^ten- 
tion of the Court to the impossibility of obtaining, in the Small 
Court, execution against immoveable property, yet the plaint itself did 
not contain an averment that there was not any sufficient moveable 
IlO] property of the defendant to satisfy the judgment. Our friend 


(1) 10 B.H.O.R. 433. 

(4) 5 B. 382. 

(7) B.H.O.R. A.O.J. 231 (235). 


(Q)4M.H.O.R. 463. 
(5) 3 I. A. 241. 
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Mr. Jusbice White, late an eminent member of the Bombay Bar, and who 
argued la support of the demurrer in the Bombay case seems in the 
Calcutta case to have been under the impression that, ever since the deci- 
sion m Manelc;* Mehervanji v. Mahamad Abdulla, suits unon decrees 
^ the Bombay Court of Small Causes have not been entertained here 
We find, however, that from 1862 to the end of 1880 there have been 

sixty such suits a.t the OngmalJurisdiction Side of the High Court in 

forty-eight of which there have been decrees for the plaintiffs. The others 
with one exception mernraj v. Virji), were dismissed for non-appearance 
o parties, the suits having probably been compromised. In the first of the 

plaintiff was made by Couch, J., in 
u f Pu must contain an averment, and the nlaintiff must 
establish to the satisfaction of the High Court that there is not anv 
sufficient moveable property of the defendant against which the decree 

of the Court of Small Causes can be fully executed, and that he has 
imm^eable property situated within the Original Jurisdiction of 
the High Court against which execution can be had. In Eemrai v 
Ftr^t-above mentioned-the Judge, who heard the case at the Original 
Jurisdiction Side of this Court, dismissed a suit upon a judgment of the 
Bombay Court of Small Causes, being of opinion that s. 223TAct X o1 
1877, when taken m conjunction with s. 8 of the same Act, was consistent 
with such a suit. But, on appeal, that decree was reversed by the anpel- 
late Court, and a decree was made on the 28th September, 1878, for the 
plaintiff for the amount of the judgment and costs. The appellate Court 
was of opinion tha s. 223 had not the effect attributed to it ? that s 223 
(see s 8) does not apply to the Court of Small Causes at Bombav. and 
that the practice of the High Court of Bombay to entertain such suits was 
too long settled to be disturbed except by legislation or by Her Majesty’s 
Privy Council, although It might have been better if such a practiL had 
never been initiated It may be mentioned here that, with a few unim- 
portant exceptions the Code of Civil Procedure has not hitherto, Tbe““ev“ 
been applied to the Bombay Court of Small Causes. The difficulties re’ 

^oonshi Golam Arab v. Curreem Bux 

decrees in such suits to immoveable estate. If in any 

cution of the High Court decree in such caLs has issued against thP? 
or freshly discovered moveable property of the judgment-debtor it mu^s^ 

the High Court is that, practically, the judgment-lreditor could^of 

Stm" process against the immoveable estate of th^ 
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APPELLATE OIVIL. 

Before Sir Michael Roberts Westropp, Kt., Chief Justice, and Mr. 

PinhfiH. 


Justice 


Damodar Devchand (Original Plaintiff)^ Appellant v. Naro ^ 
Mahadev Kelkar and others (Original Defendants), Respondents. 

[13th September, 1881.j 

Uortgage-Rights and Liabilities of prior and subsequent ^nortgagees^RedemptUm^ 
Suit by second mortgagee — Form of decree. 

S mortgaged a house and site to R on the 4th January 1870 ; and o° ^e 2U‘ 

February! 1870, he (8) mortgaged the same property to D .0“ 

1874 R brought a suit against 3 on the mortgage, and obtained a decree which 

directed the satisfaction ol the mortgage debt by the sale of the mortgaged pro- 
perty. R did not make D a pirty to that suit. The property was b? 

Cou^t and purchased by N in his own name, but D sued N 

sale, D the puisne mortgagee, gave notice of his claim to R and N. D sued W. 

R, and S for the amount due on his mortgage. In his evidence R 

h^, subsequently to the sale to N, pulled down the house TN^lfendaTNo 11 
materials. The lower Courts dismissed the suit, holding that J* 

the purchaser at the auction sale, was not liable for the plaintifl s claim. On 
appeal to the High Court. 

Held, that D being pnisne mottgigoo, and. as such, representing the equity of 
redemption to the extent of his mortgage, should have had 
redeeming the mortgaged premises from R’s mortgage, and should have bean 

madeapfrty toR’ssuit. He oould not, be deprived of his right by prooeedin^ 
to which he was not a party, and vvas, thoteforo, entitled to a decree framed on 
the basis of such right of redemption. 

[P., 10 B. 224 ; R.. 9 A. 125 = 6 A.W.N. 318 ; 13 A. 432 (F.B.) ; 20 B. 390; 28 B. 153; 

1 O-C. 105.] 

[12] This was a second appeal from the decision of J. W.^/^alker, 
Assistant Judge at Ratnagiri. affirming the decree of Mukundrao Bhaskar. 

Second Glass Subordinate Judge of Dapoli. 

The plaintiff Damodar sued Naro, Ragho, and a third person for the 
amount due on his mortgage, dated the 21st February, 1870. The suit 
was filed in the Subordinate Court of Dapoli. 

The facts of the case are fully stated in the judgment of the High 

Court. . . vT tu 

Both the lower Courts dismissed the suit, holding that Naro. the 

purchaser at the auction sale (defendant No. l), was not liable for the 

plaintiff’s claim. The following are the Assistant Judge’s reasons : 

“ It is not contended for the plaintiff that his mortgage had priority 
over that of Ragho (defendant No. 3). But it is urged that at the time 
of the sale in execution of the decree obtained by defendant No. 
tiff gave notice of his claim, and that, therefore. Naro (defendant No. IJ 
purchased the house subject to that claim. But it is now well settled 
that the first mortgagee is entitled to sell the property mortgaged to 
him as it existed at the time of the mortgage, and free from any subse- 
quent incumbrances. To hold otherwise would make it impossible for the 
first mortgagee to realize anything when he brought the property to sale# 
The decree is confirmed with costs.” (3rd September. 1880). 

The pl aintiff appealed to the High Court. 

* Sdoond Appeal No. 508 of 1680 
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The Hon. Rao Sahib V, N. Mandlik, for the appellant, — Naro*3 pur- 
chase was subject to the plaintiff’s mortgage, of which he had ample 
notice. 

There was no appearance for the respondents. 

JUDGMENT. 

Westropp, G. J. — Sonu mortgaged a house and site to Ragho on 
the 4th January, 1870, for Rs. 50. Sonu further mortgaged the same 
house and site and a cattle-shed and a cart and harness to Damodar for 
Rs. 80 on the 21st of February 1870. Both of those mortgages were unregis- 
tered. On the 3rd January, 1874, Ragho instituted a suit on his mortgage 
against Sonu and on the 17th November, 1874, obtained ex parte a decree for 
sale of the house and site in default of payment of Rs. 60 (the amount due 
[13] on Ragho’s mortgage) and costs. He did not make Damodar, the 
puisne mortgagee, a party to that suit. Damodar had, on the 2nd of 
January, 1874, instituted a suit on his mortgage against Sonu and another 
person, but omitted to make Ragho a party to that suit. Damodar ob- 
tained a decree in his suit on the 5th February. 1875. The house and 
site were sold, as appears by the certificates, dated the 10th of May, 1875, 
under Ragho’s decree to the defendant Naro, who, however, admits in 
his deposition (Ex. 50) that he purchased, as a trustee for Ragho. Naro 
further says that he resold the house to Gan Nak, whom Ragho, how- 
ever. in his deposition (Ex. 51) admits to have purchased as a trustee for 
Ragho himself. This complication was probably resorted to for the pur- 
pose of throwing difficulties in the way of Damodar. It should be men- 
tioned that Damodar at the auction sale to Naro gave notice to Naro and 
Ragho of his (Damodar’s) mortgage. The omission of Ragho to make 
Damodar a party to Ragho’s suit prevents the decree and sale in that 
suit and the subsequent sale from binding Damodar, who, though a mort- 
gagee puisne to Ragho, did, as such mortgagee, represent the equity of re- 
demption to the extent of his (Damodar’s) mortgage. As such puisne 
mortgagee Damodar was entitled to be made a party to Ragho’s suit, and 
to have an opportunity of redeeming the mortgaged premises from Ragho’s 
mortgage, and could not be deprived of that right by proceedings to which 
he was not a party. 

Ragho in his deposition admits that he, subsequently to the sale to 
Naro, pulled down the house and sold the greater part of the materials. 
Under these circumstances the decrees of the Courts below cannot be 
supported, and must be reversed ; and there must be a decree as follows, 
viz.y that an account be taken of the amount realized by the sale of the 
materials of the house sold by Ragho, or on his behalf ; and, if tbe amount 
sp realized exceed Rs. 60 and the costs of Ragho’s suit against Sonu 
let the amount of such excess be paid by Ragho into the Subordinate 
Judge’s Court to the credit of this suit. If the amount realized by sale 
of the said materials be less than the said sum of Rs. 60 and costs 
awarded to Ragho by his decree against Sonu, it is hereby declared that 
the plaintiff Damodar is entitled to redeem the unsold materials 
of the said house and the site thereof by [14] paying to Ragho the 
amount of such deficit within three calendar months from the date on 

which the Subordinate Judge shall notify to Damodar or his pleader the 

amount of such deficit ; and if Damodar make default in payment of such 
deficit (if any) within the time aforesaid, let him be for ever barred and 
foreclosed from redeeming the said unsold materials of the said house and 
the said site. In the event of it appearing, on taking the said account of 
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the sold materials, that the amount realized by the sale thereof exceeds 
the said sum of Rs. 60 and coats awarded to Ragho by his decree, let the 
excess (ordered hereinbefore in that event to be paid into Court by Ragho) 
or 80 much thereof as may be necessary, be paid over to the plaintiff 
Damodar in or towards satisfaction of the sum of Rs. 133-8-3 and costs 
found due to him under his mortgage; and in the event of such last- 
mentioned payment being insufficient to meet the said sum of Rs. 133-8-3 
and costs, or in the event of the amount realized by the sale of the said 

materials equalling the amount found due to Ragho under his decree for 

Rs. 60 and costs, let the said unsold materials of the said house and (if 
necessary) the said site be sold, and let the proceeds, or so much thereof 
as may be sufficient, be paid to the said Damodar in discharge of so much 
of the said sum of Rs. 133-8-3 and costs as may remain due to him, and 
let the balance, if any, be made over to the said defendant Ragho. The 
parties respectively should bear their own costs of the suit and both 
appeals. 

Decree reversed. 


6 B. 14. 

APPELLATE CRIMINAL. 

Before Mr. Justice M. Melvill and Mr. Jusiise Pinhey. 

IMPERATRIXV. Shivram Gundo.* [20th September, 1881.] 

Mukhtyar — Criminal Procedure Code, Act X of 1872, s, 278— ilppaai. 

An appellant in a orimioal case has a right to appear and be heard by i 
mukhtyar. 

[F., Rat. Unr. Or. Cas. 314 (315) ; Appl., 16 B. 283 (F.B.) ; R., 18 A. 23 (94) ; D., 95 
C. 432 (434) ; 12 Of.L.J. 118=9 Ind. Caa. 711 = 4 S.L.R. 195.] 

This was an application for a revision of an order passed by 
M. B. Baker, Joint Session Judge of Poona, at Sbolapur. 

The accused was originally tried by Khan Bahadur Darasha Dosa- 
bhai, Magistrate (First Class) at Sholapur of the offence of [ 18 ] retain- 
ing stolen property, and sentenced to suffer rigorous imprisonment for 
eighteen months. The accused preferred an appeal to the Joint Session 
Judge, and engaged one Narayan Vishnu, a mukhtyar, to conduct the 
appeal on his behalf. Mr. Baker refused to hear him. He said : Nara- 
yan Vishnu, a mukhtyar, wished to appear on behalf of the appellant, but 
the Court declined to grant him permission to do sounder s, 186 of the 
Code of Criminal Procedure. He contended that he had a right to appear 
in an appeal ; but with this contention I cannot agree, for the appellant is 
as much * a person accused of an offence’ when the case is before a Court 
of appeal as when it is before a Court of original jurisdiction. I do not 
consider that the Legislature can have intended to give unqualified practi- 
tioners privileges in an appellate Court which are denied to them in a 
Court of original jurisdiction. To admit mukhtyars is to injure qualified 
pleaders ; and this particular mukhtyar has already been warned that he 
would not be permitted to appear in this Court.” Mr. Baker then went 
into the merits of the case, and confirmed the conviction and sentence. 
The accused thereupon applied to the High Court. 
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Tbare was no appearance in the High Court either on behalf of the 1881 
accused or the Crown. Sep. 20. 

JUDGMENT. A^l. 

Per Curiam . — The appellant in a criminal case has a right to appear LATE 


and be heard by a mukhtyar (see Beg. v. Bechar Pitambar ; Criminal CRIMINAL 

Rulings of 22nd February. 1870; Imp. v. Samaldas Becharlal (1). 13th 

January, 1881 ; In re Subba Aitala (2)). It is impossible to say what effect 6 
the arguments of the mukhtyar might or might not have produced on the 
Session Judge in the case. The order of the Session Judge confirming 
the conviction and sentence on Shivram must be reversed, and he must 
be ordered to retry the appeal of Shivram, after giving notice to the 
mukhtyar, and hearing him if he appears. 

Order accordingly. 


6 B. 16. 

[16] APPELLATE CIVIL. 

Before Mr. Justice Kemhall and Mr, Justice Pinhey. 


ViSHVANATH MaHBSHVAR {Applicant) V. VlRCHAND PANACHAND 

AND OTHERS (Opponents)* [3rd October, 1881.] 

Civil Procedure Code {Act X of 1877). s. Deer ee—Sale^ Assets— Distribution. 

Moneys paid into Court by sale or otherwise in execution of a decree are assets 

from the moment of their payment into Court, and are available, under b 295 

of the Code of Civil Procedure (lot X of 1877). for rateable distribution only 
amongst decree-holders who have applied for execution prior to that time. 

.[R., 12 B. 400 (407) ; 16 B. 91 (101) ; 28 B. 264 ; 12 C. 252 ; D.. 18 0. 242.] 


This was an application, in the Court’s extraordinary jurisdiction 
for reversal of an order of Rao Saheb K. Atmaram. Subordinate Judge of 
Vagra. 


On the 16th of June. 1879. the applicant Vishvanath obtained a 
decree against Madhavsang and Vajubhai. 

On the 12bh September, 1879, he applied for its execution. 

i"^g“e“‘-debtor’8 gamtya 'lands were 
sold for Es. 99-8-0 m execution of the applicant’s decree, and with the 
permisswn of the Court the applicant himself became the purchaser, and 
paid in Rs. 99-8-0 into Court. 

On the 6th of August. 1880. Virchand. another decree-holder, applied 
for execution of his decree. 


On the 1^ of September. 1880. the judgment-debtor’s bhagdari lands 
were sold for Rs, 1,752, which was paid into Court the same day 

On the 28th September. 1880, three other decree-holders applied for 
execution of their decrees against the same judgment-debtor. 

On the 4th of October, 1880, two other decree-holders applied for 
execution. 

On the 5th of November. 1880. the sales of the gamtya and bhagdari 
lands were confirmed by the Court. 

. The Subordinate Judge, professing to act under s. 295 of the 
Code of Civil Procedure (X of 1877), allowed all those decree-holders who 


(1) Unieported. 


Extraordinary Civil Application No. 20 of 1881. 

(2) 1 M. 304. 
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1881 made their application for execution within sixty [ 17 ] days of the dates 
Oct. 3. of the respective sales to take the proceeds realized with the applicant, — 
— sixty days being the period allowed for the confirmation of a sale. 

Appel- The applicant applied to the High Court. 

LATE ShantaramNarayanoj^di Shivram V. Bhandarkar, for the applicant. — 

Civil. The Subordinate Judge has construed s. 295 of the Code wrongly. Assets 

are realized as soon as the purchase-money is paid in. Before the date of 

6 B. 16. |;i 30 gale of ganitya lands and the payment into Court of the proceeds of that 

sale none of the other decree-holders had made their application, and, 
therefore, none were entitled to share with the applicant in the amount 
realized. Nor are they entitled to share in the proceeds of the bhagdari 
lands except Virchand, who alone applied prior to the realization of those 
proceeds. 

Nanahhai Haridas, Government Pleader, for the opponents.— 
The sales did not become absolute till they were confirmed. Probably 
only one* fourth of the purchase* money was paid on the day of the sale 
and the rest on the day it was confirmed. Assets are not said to be 
realized by sale till the sale has been confirmed, and become absolute. 
Till then the price is merely a deposit in the hands of the holders, and is 
liable to be returned to the bidders. 

JUDGMENT. 

KembalIj, J. — In execution of a decree obtained by the present 
applicant, certain gavitya and bhagdari lands were at bis instance attach* 
ed and caused to be sold by public auction. Subsequently to these sales, 
several other persons having decrees for money against the same judg- 
ment-debtor, applied for the execution of their decrees. These applications 
bore diftbrent dates. All of them were made subsequently to the payment 
of the purchase-money in the case of the gavUya sale, and all but one 
subsequently to a similar payment in respect of the bhagdari land. Most 
of the applications, however, were made prior to the confirmation of the 
sales, and in those instances the Subordinate Judge held that the res- 
pective applicants wore entitled to share rateably with the applicant at 
whose instance the properties were attached and sold, on the ground, pre- 
sumably, though he does not say so, that the purchase-moneys were not 
“ assets " within the meaning of s. 295, Act X of 1877, until the confirma- 
tion [18] of the sales : at least that is the ground on which three of the 
judgment-cioditors, who claim a rateable division, base their argument in 
showing cause against the rule. It is contended that the purchase-money 
held by the Court cannot be regarded as “ assets ” realized until such time 
as the sale becomes absolute, because, until the happening of that event, 
such money is liable under certain contingencies to bo refunded to the 
purchaser. But there is nothing in the aforesaid section to show that 
such was the intention of the Legislature, and we see no reason for placing 
80 forced a construction on the word “assets." IJudor the old law (s. 270 
of Act VI 11 of 1859) the attaching creditor was entitled to be first 
paid out of the proceeds of property attached and sold, the surplus only 
being liable to distribution rateably among subsequent attaching creditors ; 
whereas by the now law it is immaterial at whose instance an attach- 
ment is placed, or, indeed, how assets are realized, — whether by sale 
or otherwise. So long as assets are in the hands of, and held by* 
the Court, every creditor who has, prior to such realization, applied for 
execution of his money decree is entitled to a rateable division; and the 
circumstance that such money may, under some possible oontiugenoy, 
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have to be refunded to the person paying them in, cannot be held to affect 
their character, while within the control of the Court, as assets realized in 
execution of a decree. With these remarks I concur in the order which 
my brother Pinhey has written, and which he has read to me disposing of 
the particular case before us. 

Pinhey, J. — In this case the assets were realized as soon as the 
purchase-money for the properties sold was paid into Court by the auction- 
purchaser. The fact that it was possible that, under certain circums- 
tances, the sale might be set aside by the Court, and the pui'cbase-money 
returned to the purchaser, does not make the payment of the money into 
Court less a realization of the assets, within the meaning of s. 295 of the 
Code of Civil Procedure. 

The f/awiya property of the judgment-debtors was sold on the 22nd 
July, 1880, for Es. 99-8-0, and their bhagdari property was sold on the 1st 
September, 1880, for Rs. 1,752. The purchase-moneys of both the said 
properties were paid into Court by the [19] purchasers on the dates of 
the respective sales. The sales were held in execution of the decree 
obtained by the applicant to this Court, Vishvanath Maheshwar. 

None of the other decree-holders, mentioned in the Subordinate Court’s 
judgment, applied to the Court for execution prior to the realization 
of the proceeds of the sale of the gamtya property on the 22nd July, 1880, 
and, therefore, none of them are entitled to share in the proceeds of that 
sale, and, therefore, the whole sum of Rs. 99-8-0 realized by the sale of 
the gamtya property must be paid to the applicant, Vishvanath Maheshwar, 
after deducting the costs of the realization. 

The only decree- holder, other than the applicant, who applied to the 
Subordinate Court for execution prior to the realization of the proceeds of 
the sale of the bhagdari property on the 1st September. 1880, was 
Virchand Panachand, who applied for execution on 6th August, 1880. 
He is entitled, under s. 295 of the Code of Civil Procedure, to share 
rateably with the applicant in the Rs. 1,752 realized by the sale of the 
bhagdari property after deducting the costs of the realization. 

The Subordinate Court’s order must be amended accordingly. The 
applicant Vishvanath Maheshwar to receive his costs from the opponents, 
who will bear their own costs in both Courts. 


18B1 

Oct. 3. 

Appel- 

late 

Civil. 

6 B. 16. 


6 B. 19. 

APPELLATE CRIMINAL. 

Before Mr. Justice Melvill and Mr, Justice Pinhey. 
IMPERATRIX V . ViTHAL Bhaichand.^ [17th November, 1881.] 

•Oambling—Com— Bombay Act III of 1866. s. 11. 

A coin is not an instrumdQt ol gacning within th© nodaning of s. 11 of Bombay 
Act HI of 1066. An instrument of gaming means an implement devised oc 
intended for that purpose. 

^ This was an application for the revision of the order of J. M. Camp- 
bell. Magistrate of Kbeda, confirming the sentence passed on the 
applicant by Vishnu Ramchandra, Magistrate (Second Class) at Kbeda. 

[20] The accused was convicted of having gambled with coins at a 
fair within two miles of the Mehmadabad railway station. The game 
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played was nofc odo of mere skill ; but no cards, dice, counters or other 
instruments of gaming were used in playing the game. The Subordinate 
as well as the District Magistrate considered that, as the game played 
was not one of mere skill, the act of the accused was criminal under 
s. 11 of Bombay Act III of 1866, and sentenced the accused to a fine of ten 
rupees. The accused consequently applied to the High Court. 

Gokaldas Kahandas Parekh, for the applicant. 

Nanabhai EaridaSt Government Pleader, for the Crown. 


JUDGMENT. 

PeT CuridTn, — The Court is of opinion that a coin is not an instru- 
ment of gaming within the meaning of s 11 of Bombay Act III of 
1866. An instrument of gaming means an implement devised or in- 
tended for that purpose : Watson v. Mattin (l) ; see also the case of 
Rama Zilu, Criminal Rulings, dated 19th June, 1873. The Court, there- 
fore, reverses the conviction and sentence, and directs that the fine be^ 
restored. 

Conviction reversed. 


6 B. 20. 

APPELLATE CIVIL. 

Before Mr. Justice Melvill and Mr. Justice KcmbalL 


PUNJA KuvaRJI {Original Plaintiff), Appellant v. Bai KuvAR 
AND OTHERS {OrigviaL Defendants), Respondents.* 

[30th August. 1881,] 

lAviitatiQn^Prescri^lx<m~~\Act XV of 1877, ss. 23 and 26— COTUinuini/ nuisance^ 
Easement. 

Prom time immemorial, and oertainly ior more than twenty years prior to tba 
date of the obstruotion by the defendants, the plaintiff enjoyed the right of having 
an egress for his rain water through a drain in the defendants' land. The plaint- 
iff, more than two years after the date of the obstruotion, sued the defendants 
for the removal of the obstruction. 

Held that though, under the oircumstanoes, the plaintiff had failed to prove a 
title acquired under s. 26 of Act XV of 1877, yet the plaintiff, having a title, 
evidenced by immemorial user, did not require the aid of that Aot ; and inas- 
much as tbe obstruotion complained of, constituted a continuing nuisance, as to 
[21] which the cause of action was renewed de die in diem, the plaintiff’s claim 
was not barred by any provision of the Aot, but, on the contrary, was saved by 
the express provision of s. 23. 

[F.. 1 C.W.N. 96; R.. 16 B. 592; 8 C. 956=10 C.L.R. 577 ; 28 M. 72 = 15 M.L.J. 32; 

2 Ind, Oas. 410.] 

This was a second appeal against the decision of S. H, Phillpotts, 
Judge of Ahmedabad, reversing the decree of the Subordinate Judge of 
Kaira. 

The plaintiffs and the defendants were owners of two contiguous 
buildings. The plaintiffs on the 31st of June, 1879, sued the defendants to 
cause them to remove obstructions placed by them on the 23rd of JunOt 
1876, in the way of the plaintiffs’ rain-water flowing through the defend- 
ants’ drain. The plaintiff alleged that the water had had egress through 


* 8ecocd Appeal No. 236 of 1881. 

(1) 34 L.J. M.C. 50 = 11 Jur. N. S. 321. 
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the defeedanbs’ drain from time immemorial. The defendants {inter alia) 
contended that the plaintiff not having enjoyed his easement within two 
years of the date of suit, his claim was barred by s. 26 of the Limitation 
Act XV of 1877. The Subordinate Judge of Kaira held that the plaintiff 
had by long user acquired a prescriptive right the enforcement of which 
was not barred by the section quoted or any other of the Limitation Act. 
The District Judge differed from this view. He said : “ It is admitted by 
the defendants, both in their pleadings and in one of their depositions, 
that the plaintiff’s rain water has always flowed over the land he seeks to 
get a servitude over now ; it is quite sufficient to prove any length of 
prescription when the opposite party himself admits that the user has 
always existed. 

There, therefore, is the first fact that from time immemorial up to a 
date which was either 1870 or 1876 the plaintiff’s rain water had an egress 
through the drain in question on to the defendants’ land. How the water 
was drained off from there, was the defendants’ business. 

“ The next fact to be determined is, when did this user cease ? I hold 
that the date specified by the plaintiff is the true one. This is the 23rd of 
June, 1876, or the commencement of the rains of that year * * * 

Hence it is clear, first, that the plaintiff had by long usage acquired 
a title to the easement he now claims ; and, secondly, that he was 
not interfered with till 23rd June, 1876. This suit, however, was not 
brought till the 3l3t January, 1879, — -i.e., more than two years after the 
plaintiff admits he was obstructed in the use of his right. 

[22] ‘ Section 26 of Act XV of 1877 applies to this case, and the 
illustrations thereon show that the delay is fatal to the plaintiff's case- 
The Subordinate Judge holds this is not a suit in the way of easement, 
because the plaintiff had not brought his suit in that way, but on a right 
which has always existed and which the defendants admit ; but the 
Subordinate Judge has misunderstood the meaning of the word easement, 
and confounded it with that of prescription. Easement is a right to enjoy 
certain privileges over another’s property ; it matters net how this ease- 
ment is derived, — it maybe from contract, — it may be, as appears in this 
case, from long user Therefore.,the suit is for an easement, — 

i.e., for the right of the rain water of his house to pass] through another 

property,— and, as such, he must bring his suit within the period 
prescribed by law. 

“ It appears that the olain&iff has enjoyed it for a period of more than 
twenty years, but he admits he has not exercised his right since 1876. 
This suit must, therefore, be dismissed." 

The District Judge accordingly reversed the decree of the Subordinate 
Judge, and rejected the plaintiff’s claim. The plaintiff thereupon appealed 
fro the High Court. 

Gokaldas Kahandas Parekh, for the appellant.— The plaintiff’s pre- 
scriptive right is not denied by the defendants, and has been found proved 
by the Judge, who has erred in applying to this case the law of 
linaitation as to easements. The obstruction complained of is a continuing 
nuisance ; and the existence of the dominant right being established, its 
enforcernent can be applied for at any time. Bajtup Koer v. Abdul Hos-^ 
sein (1) is a case on all fours with this. More than twenty years before thd 
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AUG. 30. 
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Civil, 

6 B. 20. 


(1) 6 C. 394. 
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JUDGMENT. 

The judgment} of the Court; was delivered by 

Melvill. J. — Having regard to the decision of the Judicial Commit- 
tee in Zoer v. Hossein(2), we think that the plaintiff is 

entitled to succeed. He has failed to prove a title acquired under s. 26 of 
Act XV of 1877; but the District Judge has found that “from time 
immemorial up to a date which was either 1926 (1870) or 1932 
(1876) the plaintiff's rain water had an egress through the drain in 
question on to the defendants’ land.” Immemorial user must be referred 
to a legal origin, — that is, either to a lost grant, or to an agreement 
between the predecessors in title of the parties. Under this view the 
plaintiff, having a title evidenced by immemorial user, does not require the 
aid of Act XV of 1877 ; and inasmuch as the obstruction complained of, 
as observed by the Judicial Committee in the case referred to. constituted 
a continuing nuisance, as to which the cause of action was renewed de die 
in dievi, the plaintiff’s claim was not barred by any provision of the 
Limitation Act, but, on the contrary, was saved by the express nrovisions 
of 8. 23 of the Act. The decree of the District Judge must, therefore, be 
reversed, and that of the Subordinate Judge restored. Cosss on the 
defendants throughout. 

Decree reversed. 


suit in that case the plaintiff's ancestors had constructed and used a water- 
course on the defendant’s land, and obstructions were made by the defend- 
ant within two years of the suit. The Privy Council held that Act IX of 
1871 was a remedial Act, and neither prohibitory nor exhaustive, and its 
provisions did not exclude or interfere with the acquirements of rights 
otherwise than under them. And with regard to s, 27 of that Act, which 
corresponds with s. 26 of Act XV of 1877, their Lordships held that that 
section by [23] allowing a user of twenty years, if exercised within two 
years of suit, under the conditions prescribed, to give, without more, a 
title, did not prevent proof of an easement founded on another title, inde- 
pendently of the Act. In Achul Mahia v. Rajun Mahta (1) the above 
decision was followed by the High Court at Calcutta in a case to which, 
like the present, Act XV of 1877 was applicable. 

Nagindas Tulsidas, contra. 


6 B. 24. 

[24] APPELLATE CIVIL. 

Before Mr. Justice M. Melvill atid- Mr. Justice Kcmball. 

Lakshmisuankah and otheus (Otigiml Plaintiffs), Appellayits 
V. Baijnath and otheus iOriginil Defendants), RespotideiUs.* 

[2l3t September, 1881.] 

Hindu will— Bequest for the verfomuince of and giving fc^isfs to Brahtnatis^ 

Bequest of undivided shars of joint property. 

A bequest by a Hindu for tho porformanoo of coremoni<»s and giving faasts to 
Brahmans is valid. 

A Hindu has no powor to bequeath bis undivided share of jouit family property. 
[P.. 12C.W.N. 1083 : Appr., 18 B. 136 : R., 6 Bom. L.R. 1010.] 

* Second Appeal No. 131 of 1831. 

(i) 6 C. 812. (2)6 C. 394. 
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This was a special appeal against the decision of S. H. Ppillpotts, 
Judge of Ahmedabad, confirming the decree of Eao Sabeb Chunilal 
Maneklal, Subordinate Judge of Borsad. 

One Umayashankar by a will dated the 14th of November, 1874, 
devised all his propercy to the plaintififs as trustees, directing them to re- 
duce it to money, and expend it in the performance of his funeral cere- 
monies and in feeding Brahmans according to the custom of his caste. 
The material part of the will was as follows : — “ Whatever property might 
remain at the time of my death, it is my wish to expend it in the perfor- 
mance of ceremonies and giving feasts to Brahmans, according to the 
custom of my caste, as far as it may be possible. I, therefore, entrust 
the business to the two persons mentioned below [the plaintiffs] who are 
my relatives. They should reduce the property in their possession after 
my death and apply it towards the purposes above described. In that 
nobody should interfere, because nobody has a right to interfere, because 
my cousins have no share in this property, and I am at enmity with them, 
and, therefore, I do not like to give them any portion of it. I give full 
authority to the two persons to sell the property and to apply the pro- 
ceeds of the sale in performance of obsequies at such places as they might 
think proper.” Belying upon this will the plaintiffs sued the defendants 
to recover possession of a portion of a field, some trees, and a building- 
site. The defendants contended that the will was invalid: that the field 
was their joint family property which the testator could not will away 

[ 25 ] The Subordinate Judge held the will to be invalid. He argued 
that the testator in making the will was not actuated by religious motives, 
but wished to disinherit the defendants from feelings of enmity. He 
found that the defendants for a whole year after the testator’s death had 
performed his funeral ceremonies. He referred to the cases of Morice v 
Bishop qf Durham (1) ; Williams v. Kershaw (2) ; Ellis v. Selby (3); The 
Advocate General v. Damodar Madhavjee (4) ; Pranjivan Tulsidas v. 
Devkuvarhai (5) ; Baker v. Sutton ']6). 

The District Judge agreed with the Subordinate Judge, and confirmed 
bis decree. 


The plaintiffs appealed to the High Court. 

Nanabhai Haridas, Government Pleader, for the appellants.— The 
bequest is specific, and neither vague, indefinite, nor uncertain. It is 
for the perfornaance of the testator’s funeral ceremonies and to the 
extent of the property in giving feasts to Brahmans according to 
^e custom of bis caste : Perry’s Oriental Cases, 526. In Dwarkanath 
By sack v. Burtoda Persavd By sack (7) Mr.* Justice Pontifex upheld a 
bequest directing a trustee to feed “ the really poor and needy at Gopi- 
nathji,” and his decision was confirmed, in appeal, by Garth, C.J., and 
Markby, J. In that case the learned Judges considered the English cases 
referred to by the Subordinate Judge and a good many others. 

Man&kshah Jehangirshah, — The Subordinate Judge has held that a 
part, at least, of the property is joint. The District Judge has not touched 
that point at all. If the property is joint, the testator could not will away 
his undmded share. This appears on the face of the plaint. This point 
must be inquired into, even if the will be held to be otherwise valid. 
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(1) 9 Ves. 399. (2) 6 Cl. & F. 111. 

(4) Perry’s Oriental Oa. 626 (I.D., O.S , Vol. IV, 
(6) 1 B.H,C.R. 130. (6) 1 Keen. 224. 


(3) 1 M. & Or. 286 (298. 299). 
p. 481), See also 1 B.H.C.R. 76. 
(7) 4 C. 443. 
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JUDGMENT. 

Melvill, J. — We see no reason for holding that a bequest for the 
performance of ceremonies and giving feasts to Brahmans’* is invalid. Such 
a bequest was upheld by the Calcutta High Court in Dwarkanath Bysack 
V. Burroda Persavd Bysack (l). The Bombay cases, on which the Courts 
below rely, merely establish [ 26 ]th 0 proposition that a devise to dhatma'* 
isWoid, because the word dharma" without any qualifying expression, 
is too vague an indication of the testator’s intention to constitute a valid 
gift to charity. A specibc bequest, for the purpose of a particular charity, 
stands on a different footing. 

It may be, however, that the will (Ex. No. 3} is invalid, wholly 
or in part, on another ground, viz., that the testator had no power to 
bequeath his undivided share of joint family property : Gangubai v. Ram- 
anna (2) and Vrandavandas v. Yamnnabai (3). There hasbeen no finding, 
by the Courts below, on the question, whether the property in suit, or any 
part of it, was joint family property at the date when the will (Ex. No. 3) 
was executed. If it were so, the will, so far as it affects to deal with 
the testator’s interest in such undivided property, would be invalid. The 
decrees of both the Courts below must be reversed, and the case remanded 
for a new decision with reference to the issue above suggested. Costs to 
follow final decision. 

Decrees reversed. 


6 B. 26. 

APPELLATE CIVIL. 

Before Mr. Justice M. Melvill and Mr. Justice Kemball. 


Khusalbhai and others (Plaintiffs), Applicants v. Kabhai and 
OTHERS (Defendants), Opponents.* [I2th September. 1881.] 

The Civil Procedure Code{Act X of 1877), s. 386 — XII of 1879, ss (>0 and 108— 
Limitation Act XV of ISll, sch. lit art. \ll-B— Deceased defendani—Application 
to make legal representative defendant — Construction of Limitation Acts. 

Subsequently to tho institution of the plaiutifi’s suit, one of the defendants 
died, and hi« son, as bis legal representative, was made a defendant in bis stead* 
Tho now defendant (i«fcr a/ia) objected that his father had been dead more than 
six months before tbo application of tbo plaintifis to make him a defendant, and 
that, therefore, the suit should abate, as provided by the last olaose of s. 868 of 
the Civil Procedure Code Act X of 1877 (introduced by the amending Aot XII of 
1879), art. 171-B of the Limitation Act XV of 1877, which prescribes a period of 
sixty days within which an application should bo luide to have the representative 
of a deceased defendant made a defendant to a suit. 

[27] When the amending Act XU of 1879 was passed,— that is, on the 29th of 
July, 1679, —the original defendant had been dead more than six months; but the 
plaintiff made an application to have the representative of tbo deceased defendant 
made a defendant before tho publication of tho Aot in tbo local gasotto. 

Hefd that tbo provisions of art. 171-B of tho Limitation Act should noi be 
given retrospective eSect, and that tbo plaintiffs* applioationiwaanot time- barred* 
The general rule as laid down in Reg. v. Dorahji (4) — that “an Aot of Limitation* 
being a law of proccduro, governs all proceedings, to which its terms are applio- 
ablo, from the moment of its enactment, except so far as its operation is express^ 
ly excluded or postponed ” — admits of iho^qualifioation that, when the retrospeo- 
live applioation of a statute of limitation would destroy vested rights, or infbot 

• Extraordinary Application, No. 26 of 1881. 

(1) 4 G. 443. (2) 3 B.H.C.R.A.O.J. 66, 

(3) 12 B.H.C.R. 229. (4) 11 B.H.C.R. 117. 


m 



Ill] 


KHUSALBHAI V. KABHAI 


6 Bom. 28 


such hardship or injustice as could not have been within the contemplation of 

the Legislature, then the statute is not, any more than any other law, to be 

construed retrospectively. 

[R., 17 C-L.J. 316 (351) = 17 C.W.N. 889 (9161=19 Ind. Cas. 793; 11 Ind. Cas. 912 = 
7N.L.R. 125; 14 Ind Cas. 184 = 11 M.L.T. 276 = (1912) M.W.N. 652 ; (1918) M. 
W.N. 303 ; 90 P.R. 1904 = 88 P.L.R 1904 ; 163 P.L R. 1901 ; D., 34 M. 292 = 6 Ind. 
Cae. 420 = 20 M.L.J. 347 = 7 M.L.T. 115.] 

This was an application, in the Court’s extraordinary jurisdiction, 
for the reversal of an order of S. Tagore. Judge of Surat, confirming an 
order of Khan Saheb E. M. Modi, Subordinate Judge of Jambusar. 

The plaintiffs sued the defendants to recover possession of a piece of 
land alleged to have been sold to them under a deed of sale dated 9th 
April, 1875, or the price paid for it with interest. The defendants an- 
swered that they had completed the sale by making over to the plaintiffs 
possession of the property ; that they lost that possession afterwards in 
consequence of the obstruction caused by one Bai Amrut and others, and 
that, therefore, they, the defendants, were no longer responsible. 

One of the defendants subsequently died, and his legal representa- 
tive was made a defendant in his stead. The new defendant {inter alia) 
objected that his father bad been dead more than six months before the 
application of the plaintiffs to make him a defendant, and that, therefore, 
the plaintiffs’ claim must necessarily abate under the last clause of s. 368 
of Act X of 1877 introduced by Act XII of 1879, and art. 178-B of Act XV 
of 1877, which prescribes a period of sixty days within which to apply to 
have the representative of a deceased defendant made a defendant. 

Another of the defendants also died, and his son was made legal re- 
presentative on the record. The latter also made the same defence under 
the same circumstances. 

[28] The Subordinate Judge and, on appeal, the District Judge, 
following the principle laid down in Reg. v. Doral^'i(l), held the claim 
barred, and directed the suit to abate. The plaintiffs applied to the High 
Court. 

Gokuldas Kakandas Parekh, for the applicants. — When this suit was 
filed, neither the Code of Civil Procedure (Act X of 1877) nor the 
Limitation Act XV of 1877 had been amended. The amending Act 
XII of 1879 received the assent of the Governor-General on the 29th 
July, 1879, when both the defendants had been dead six months. 
Section 6() of the amending Act introduced into s. 368 the words “ when 
the plaintiff fails to make such application within the period prescribed 
therefor, the suit shall abate ” 3 . 180 added to sch. II of the Limitation 

Act XV of 1877, art. 177-B. — “ Under s. 368 of the same Code [the Code 
of Civil Procedure] where the representative of a deceased defendant was 
made a defendant sixty days from the date of the defendant’s death.” The 
effect of these amendments is to require a plaintiff to apply, within sixty 
days of the defendant’s death, to have his legal representative made a 
defendant. At the date of the passing of Act XII of 1879 the defendants 
haa been dead six months, and it was physically impossible for the 
plaintiffs to have carried out the Legislature’s direction. The Legislature 
could not have intended to deprive the plaintiffs of their right to revive 
their suit without any notice whatever, for the amending Act came inta 
force the same day that it was passed. The application in this case was 
made as soon as po ssible. It was made before the publication of the 

(1) 11 B.H.C.R. 117. 
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ameoding Act in the local gazette. It would be a hardship to give 
retrospective operation to the Act : 24 and 25 Viet., c. 67, s. 20 ; Maxwell 
on Statutes, 198 : The Queen v. Leeds and Bradford Baihoay Gomyany (1). 

Shivshankar Govindram, contra — The words of the amending Act 
are imperative and must be given effect to, whatever may be the hardship. 
As ruled m Rey. v. Dorahii. a law of procedure governs all proceedings to 
which it applies from the moment of its enactment, except so far as its 
operation is expressly postponed, which it is not in this case. 

JUDGMENT. 

[29] Melvill, J. — The decision of this Court in the matter of Reg, 

V. Dorabji (2), on which the Courts below rely, is, no doubt, in point. 
That case may have been rightly decided ; for the Court was there dealing 
with a statutory provision which was beneficial to the liberty of the 
subject, and, therefore, perhaps, there was no reason, (but the 
contrary) for presuming that the Legislature did not intend that the words 
of the statute should receive the widest possible application. But we 
think that it is somewhat too broadly stated in that case that “ an Act of 
Limitation, being a law of procedure, governs all proceedings, to which 
its terms are applicable, from the moment of its enactment, except so far 
as its operation is expressly excluded or postponed.” This general rule 
must admit of the qualification that, when the lotrospective application 
of a statute of limitation would destroy vested rights, or inflict such 
hardship or injustice as could not have been within the contemplation 
of the Legislature, then the statute is not, any more than any 
other law, to be construed retrospectively. Thus in The London and 
Delhi Bank v. Orchard (3), the Privy Council, in discussing the 
literal construction which had been put on ss. 20 and 21 of Act XIV 
of 1859, observe : “Such a construction would cause great incon- 
venience and injustice, and give the Act an operation which would 
retrospectively deprive tlie creditor of a richt which he had under the law 
as it existed in the lV'gula^ion provinces at the time of the passing of the 
Act. and in tlio Punjab at the titno of the introduction of it. Their Lord- 
ships are of opinion that sucli a construction would be contrary to the 
intention of the Legislature ” Similarly, in the present case, we think 
that art. 171-B, sch. II. of Act XV of 1877, ought not, if possible, to be 
retrospectively construed. When that article was introduced into the 
statute of limitation by Act XII of 1879, the deceased defendant had been 
dead for six months, and it was, therefore, impossible for the plaintiffs to 
comply with the requirements of the article, namely, that an application 
to have the representative of a deceased defendant made a defendant 
should be presented within sixty days from the date of the defen dant’s 
death. Oonsequently, to put a retrospective construction upon the article 
would be to deprive the plaintiffs absolutely of the [30] right 
which thsy previously had, and which all plaintiffs subsequently had, to 
revive their suit ; and this would be an injustice which cannot be 
presumed to have been within the intention of the Legislature. 

Another consideration, tending to the same conclusion, is that there 
was no postponement of the operation ’of Act XTI of 1879, but the Act 
came into force at the moment at which it received the assent of the 
Governor General. The plaintiffs, therefore, and others similarly situated, 


(1) 21 L.J.M.C. (N.S.) 11)3. (2) 11 B.H.O.R. 117, (3) 4 LA. 127. 
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had no such notice as might have enabled them to anticipate the divesti- 
ture of their right of revival, This is a consideration which has weighed 
much with Courts in England and in this country when dealing with 
similar questions (see Wright v. Hale (1) ; Towler v. Ghatterton (2) ; 
MdmchdndTa v. Soma (3) ; Abdul Karim v. Manji Hansraj (4) ; In the 
matter of the petition of Ratansi Kalianji and others (5). In the Queen v. 
The Leeds and Bradford Railway Company (6) it was held that the 11 and 
12 Viet., c. 43, s. 11, which limits the time for taking summary proceedings 
before Justices to six months from the time when the matter complained 
of arose, was fatal to proceedings begun after the passing of the Act, in 
i'espect of a matter which had arisen more than six months before the 
Act was passed. But this was not on the ground that a statute of limita- 
tion is necessarily retrospective, but because there was an interval of six 
weeks between the passing of the Act and its coming into operation ; and 
the concession of this interval was thought to show that the hardship in 
question had been in the contemplation of the Legislature, and had been 
thus provided for. If it had been otherwise, the decision would probably 
have been different. Lord Campbell said : “If the Act had come into 
operation immediately after the time of its being passed, the hardship 
would have been so great that we might have inferred an intention, on 
the part of the Legislature, not to give it a retrospective operation ; but 
when we see that it contains a provision suspending its operation for six 
weeks, that must be taken as an intimation that the Legislature has 
provided that as the period of time within which proceedings [31] 
respecting antecedent damages or injuries might be taken before the 

p^per tribunal.” The observations of Wightman, J., were to the same 
effect. 

The orders of the Courts below must be reversed, and the plaintiffs* 
application of the 12th August, 1879, to enter the names of the legal re- 

1 * fc* ct' I 1 ^ ts, must be complied with, and the 

plaintiffs must have the costs of the appeal and of this application. 

Order reversed. 


6 

APPELLATE CIVIL, 

Before Mr. Justice Melvill and Mr. Justice Eemball. 


•Manohar {Applicant) .v Gebiapa. {Opponent).* [5th October, 1881.] 

Dekkhan Agriculturists' Belief Act XVII of 1879. ss. 47 and Application for execu 
iion^Concthator— Limitation Act XV of 1877, s. 14, para 3 art 179 sc»*- 2- 

Court, ’ ’ 


A conciliator appointed unc er the Dekkhan Agriculturists* Relief Act XVII of 
1879 IS not a Court. The presentation, therefore, to a conciliator of an applica- 
tion for execution of a decree within the period of limitation does not save the 
limitation, li the application to the proper Court be time-barred ; Act XV of 1877 
s, 14, para. 3 ; sch, 2, art. 179 ; Aot XVII of 1879. ss. 47 and 48.* 

The presentation, to any civil Court, of an application for execution of a decree 
passed before Ist November, 1879. (the date on which the Dekkhan Agriculturists* 
Relief Act came into force,) to which any agriculturist residing within any local 


* Extraordinary Application, No. 

(1) 6 H. & N. 227. (2) 6 Bing. 253. 

(4) 1 B. 296 (302). (5) 2 B. 148. 


lia 011881. 


(3) 1 B. 305, note. 

(6)21 L.J. (M. 0.) 193. 
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area for which a conciliator has been appointed is a party, is no legal presentation 
at all, if the application be not accompanied by the conoiliator’s certificate. 

[R., 20 B, 76.] 

This was an apnlication, in the High Court’s extraordinary jurisdic- 
tion, for the reversal of an order of W. H. Newnham, Judge of Poona, 
reversing an order of the Subordinate Judge of Barsi. 

Gebiapa held a decree against Manohar. The last application made 
to enforce it was on the 7th of July, 1877. Within three years of this 
date, Gebiapa applied to the Subordinate Judge of Barsi to have the 
decree fully executed. The Subordinate Judge ruled that the application 
was one to which the Dekkhan Agriculturists’ Relief Act XVII of 1879 
applied, and that it must, therefore, be accompanied by a conciliator’s 
certificate. Gebiapa was accordingly directed to procure it. Gebiapa 
applied to a [32] conciliator on the 5th of July. 1880,— that is, also within 
three years of the last application,— but the conciliator having failed to 
reconcile the parties, he on the 17th of July, 1880, issued the necessary 
certificate, Gebiapa thereupon applied to the Subordinate Judge on the 

23rd of July, 1880, that is, after the expiration of three years, — and 
renewed his application. 

On these facts the Subordinate Judge considered the application time- 

barred ; but the District Judge thought otherwise, and ordered the execu- 
tion to proceed against Manohar. 

Manohar applied to the High Court. 

Manekshah Jehangirshah, for the applicant. 

Ghaiiasham Nilka7it, for the opponent. 


JUDGMENT. 

The judgment of the Court was delivered by 

Melvill, J.- The District Judge has held that the application 
made to the conciliator to effect an amicable settlement, was a step taken 
to keep alive the applicant s decree, and that, couseouently, a fresh period 
of limitation commeoces from the date of that application. Tue District 
Judge has, however, lost sight of the oircumstances that, in order to give 
a fresh starting point, the application to take some step in aid of execu- 
tion must be made ‘‘to the proper Court” (art. 179, sch. II, Act XV 
^ 1877). It is impossible to hold that a conciliator appointed under the 
Dekkhan Agriculturists’ Relief Act is a Court. He has no power to 
decide anything, but can only endeavour to effect a settlement ; and, 
if he fails, must refer the parties to the Civil Court. 

The applicant alleges that this application was presented to the Sub- 
ordinate Judge within three years, and that he was referred by the Sub- 
ordinate Judge to the conciliator; and ho wishes that the date on which 
hefirstwentto the Subordinate Judge, and not the date on which he 
subsequently applied with a certificate, should be taken as the date of the 
presentation of his application. But this is impossible. He was bound 
by law to obtain a certificate from the conciliator before he wout to the 
Subordinate Judge, and the Subordinate Judge could not entortaia any 
application without such a certificate. The application, therefore, which 
L33j was made on the 5th July, being unaccompanied by a certificate, 
cannot be considered to have been legally presented at all. 

Wo think that it is to be regretted that in s. 43 of the Dakkhau 
Agriculturists Relief Act the words "or apnlioation for oxeoutiou of a 
decree were not inserted after the word " suit,” as they have been in 
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s. 47. It is hard enough that a party who has obtained a decree in a 
Oivil (lourt should be unable to execute it, until pressure has been put 
upon him by a conciliator to induce him to forego a portion of his debt. 
But it is a still greater hardship if the intervention of the conciliator is to 
have the effect of causing the execution of the decree to become barred 
by lapse of time. Yet this must be the result, as the law stands, in many 
instances. We believe that the conciliators are in many places quite unable 
to keep pace with the work imposed upon them, and that thousands of 
applications are lying undisposed of in their hands. In the case of contem- 
plated suits, this is not of so much consequence, as s. 48 of the Act provides 
for the deduction, from the period of limitation, of the time occupied in 
proceedings before the conciliator. But, there being no similar provision in 
the case of decree- holders, and para. 3 of s. 14 of the Limitation Act XV of 
1877 being of no use to the decree-holder, inasmuch as a conciliator is not 
a Court, limitation is running against the decree holder during the whole 
period for which the proceeding is pending before the conciliator, and this 
must in many cases be fatal to the enforcement of his rights. An Act for 
amending the Dekkhan Agriculturists’ Belief Act is before the Legislature, 
and we trust that the point to which we now call attention will receive the 
consideration which its great importance deserves. 

The order of the District Judge must be reversed, and that of the 
Subordinate Judge restored. The parties to bear their own costs of 
appeal and of this application. 

Order reversed. 


6 B. 3A. 

[34] APPELLATE CRIMINAL. 

Before Mr. Justice Melvill and Mr. Justice Kemball. 


IMPBRATRIX V. PANDHARINATH.* [5th October, 1881.]" 

Evidence— ‘Conie&sion—Admxssion^Sell-exculpaiory statement to police officer in police 
custody— Indian Evidence Act I of 1872, ss. 25 and 2Q~-Re-triaL 

A statement made to a police officer by an accused person while in the custody 
of the police, although intended to be made in pelf-exoalpation and not as a con- 
fession, may be nevertheless an admission of a criminating circumstance, and, if 
so, under ss. 25 and 26 of the Indian Evidence Act I of 1872, it cannot be proved 
against the accused. ^ 

After excluding evidence improperly admitted and put before the jury, the 
High Court found that the remaining evidence was not of such a character’ that 
a conviction might reasonably be based upon it. It accordingly reversed the 
conviction and sentence of the accused, declining to order his re-trial. 

[P., 19 B. 363 (368) ; 4 Or. L.J. 177 = 16 P.R. 1906 = 111 P.L.R. 1906 = P.W.R. 1906 
p. 3 ; 11 Cr, Ij.J. 153 = 4 Ind. Cas. 1028 = 5 L.B.R, 131 ; R»t. TJnr. Cr. Oas. 488 
(489) ; R.. 14 B. 260 (263) (P.B ) ; 19 B. 749 (755) ; 37 G. 467 (523) = 14 C.W.N. 
1114 (1197) = 11 Or. L.J. 453 = 7 Ind. Oas. 359 = 20 M.L.J. 498 * 2 O.W.N, 702 
(707); 12 Or. L.J. 60 = 8 Ind. Cas. 1181 = 6 N.L.R. 180 ; 14 Or. L.J. 252 = 19 
Ind. Oas. 508 = 6 8.L.R. 143; D., 5 Bom. L.R. 312 (313). J 

The accused was tried by W. H. Newnham, Judge of Poona, and a 
jury under ss. 467 and 471 of the Indian Penal Code, with having dis- 
honestly used as genuine a forged cheque for Rs. 500, knowing or having 
reason to believe it to have been forged. The jury returned a verdict of 
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1881 guilty ; and the Judge, concurring with it, convicted the accused, and sea- 

OcT. 5. tenced him to undergo rigorous imprisonment for five years. ' 

. A theft was committed in the house of one Mr. Riddell on the 16th 

APPEL- of August, 1878, at Lanavil. Among other things, a blank cheque-book of 
LATE the National Bank of India, bearing Nos. 243701 to 243725, was stolen; 

Criminal, and on the 16th of June, 1881, one of these cheques bearing No. 243702, 
r — Riddell’s name forged drawn for Rs. 500 in favour of Had 

6B. 34. Narayan, was presented for payment at the National Bank of India by 

Ramcbandra Mulchand ; but as the manager felt some doubts about its 
being genuine, and as he had been communicated with by Mr. Riddell at 
the time the theft occurred, he addressed a letter to Mr. Riddell; and ulti- 
mately the cheque, which was dated 1st of April, 1881. was made over to 
the police. 

The evidence adduced by the nrosecution tended to show that Sonya 
Bapa, uncle of the accused, called one Dagdu to his house where he as 
well as the accused resided ; that Dagdu went bo the house ; that the 
accused in his uncle's presence gave Dagdu [35j the forged cheque 
with instructions to cash it ; that Dagdu wished the accused to accom- 
pany him, but tliat the accused excused himself on the plea that warrants 
of the Court of Small Causes were out against him ; that Dagdu the next 
morning gob the cheque receipted by the accused, and took it to one 
Govardhan, who agreed to discount it at 4 annas per cent ; that the 
accused wanted an immediate advance of Rs. 60, which Dagdu according- 
ly procured, and paid to the accused in presence of Chhotiram and Shalig- 
rara. Besides other evidence, the prosecution put in an application 
alleged to have been written by the accused and addressed to Mr. Wendon, 
an ofiicer of tlie G. I. P. Railway Company, whose employee the accused 
himself was, with the object of proving timb the writing of it and the cheque 
was by the same hand. The prosecution, moreover, to prove the posses- 
sion of the cheque by the accused, calle l a policeman, wlio deposed that 
while the accused wus in faraskhana in police custody, he put the cheque 
into the hands of tho accused, and asked him whence he gob it, and that 
the accused replied that he had got it from one Kisan. 

Tho accused himself denied all knowledge of the checiue. 

In delivering his charge to tho jury the Judgo^ directed their abtontiou 
to threo points hirst, was the cheque forged? Second, did tho accused 
endeavour to cash it? And, third, did he do so knowingly? Ho 
recapitulated the evidence, and in doing so drew attention to the state- 
ment of the policeman tliat the accused told him ha had gob tho cheque 
from Kisan, and asked tiio jury to compare the handwriting of the 

cheque with that of tho petition alleged to have boon presented by the 
accused to Mr. WonHon. 

Thoroupon the jury bringing in a verdict of guilty, the Judge oonviebad 
and sentenced the accused. 

The accused appealed to tho High Court. 

Kasliinath Frimhak Telamj, counsel (with him Ganesh Rainchandra 
Kirloskar, pleader), for tlio appellant. — Tho conviction being in this case 
by a Judge and jury, the appeal lies on a point of law only, and the one 
\yhicb tlie appellant raises is that there is no evidence to justify the oonvic- 

tion. The Judge was in error in allowing the statement of the accused — that 

he had got tho [36] cheque from Kisan— to he proved by tho evidence of 
a policeman. Such a statement amounts to a confession, and s. 25 of the 
Indian Evidence Act I of 1872, forbids its being proved. And it was. besides, 
made while the accused was in police custody. It oannob, therefore, be 
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proved : s. 26. The application to Mr. Wendon was not admitted by the 1881 
accused to have been in his handwriting, and no evidence had been adduced OcT. 5. 
to prove it. It was, therefore, inadmissible. The accused was on atrial 
for uttering a forged document, and not tor forgery. The comparison of Appel- 
band writing was not permissible, and quite beside the right issue in the LATE 
case. Eliminating these two pieces of evidence there remains the evidence CRIMINAL. 

of Dagdu — whose object is to shift the crime on to some one else — and 

Chotiram and Shaligram, whom the Judge pronerly describes as '* possible ® ® 34. 
partisans.” The conviction should be reversed, and if necessary a new 
trial ordered : Reg v. Amriia (1). 

Nanabhai Haridas, Government Pleader, for the Crown. — This is not 
a case of ' no evidence.” There is some evidence which the Judge and 
jury have believed. The statement of the accused — that he got the cheque 
from Kisan — was intended only to excuse himself. It was not intended 
as an admission or confession. If the remaining evidence be deemed in- 
sufficient, a retrial should be ordered. 


JUDGMENT. 

The judgment of the Court was delivered by 

Melvill, J. — The witness No. 14, a police officer says : “ The ac- 

cused was sent for, and shown this cheque, and he said that one Kisan 
had given it to him. This was at the faraskhana. He was in custody. 
Accused said this after his arrest.” This statement of the prisoner, that 
Kisan had given him the cheque, was used by the prosecution as an ad- 
mission by the prisoner that he had had possession of the cheque, and it was 
pub to the jury as amounting to such an admission. It is contended that 
ss. 25 and 26 of the Indian Evidence Act (I of 1872) prohibit such a uso 
of such a statement when made to a police officer, or by a person in cus- 
tody of a police officer; and we have come to the conclusion that this 
contention is well founded. It is true that [37] the statement in question 
was probably not intended as a confession of guilt, but was rather made 
by the prisoner in self-exculpation ; but it is nevertheless an admission of 
a criminating circumstance on which the prosecution mainly relates, and 
formed, indeed, the most important part of the evidence against the ac- 
cused. We think that such an admission comes properly within the rule 
of exclusion which the Legislature has laid down in regard to confessions 
made by a person in custody of the police. 

There is another piece of evidence in the case, viz., an application 
alleged to have been made by the prisoner to Mr. Wendon, which ought 
not to have been allowed to go to the jury. It was not admitted or prov- 
ed that this application had been written by the accused, and it was not, 
therefore, admissible, under s. 73 of the Evidence Act, for the purpose of 
comparison of hand-writing. It is true that the Sessions Judge told the 
jury not to attach much importance to this piece of evidence ; but it is 
easy to imagine that, if they looked at the application, and came to the 
conclusion that it was in the same handwriting as the cheque, it may 
have had a very considerable effect in inducing in their minds a belief of 
the guilt of the accused. 

Being of opinion that evidence has been improperly submitted to the 
consideration of the jury, it is necessary for us to set aside the conviction 
and sentence. We have next to consider whether we ought to order a new 
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1881 trial. We do not thick that we should do so, unless the remaining evi- 
OOT. 6. dence (after rejecting that improperly admitted), is of such a character 

that a conviction might reasonably be based upon it. We have come to 
APPEL- conclusion that it is not of such a character. It consists of a state- 
LATE ment of Dagdu (No. 6), who cashed the cheque, that he received it from 

Criminal, the prisoner, and the statements of two other witnesses (Nos. 8 and 9) 
— who are apparently friends of Dagdu. that they saw Dagdu pay Rs. 60 to 

* the prisoner. As Dagdu was the person who cashed the cheque, he is, 

of course, bound to clear himself by fixing the blame on some other person ; 
and considering this circumstance, and the generally unsatisfactory 
character of the evidence of the three witnesses referred to, we [38] 
cannot say that it is such evidence as would justify us in ordering a new 
trial. 

We accordingly reverse the couviction and sentence, and order that 
the prisoner be dischai’ged. 

Gonviction reversed. 


6 B. 38 = 6 Ind. Jur. 196. 

ORIGINAL CIVIL. 

Before Mr. Justice BayUy. 


Sir Mangaldas Nathubhoy {Plaintiff) v. Krishnabai and 
Bhagvandas Pranjivandas {Defendants).^ [29th August, 1881.] 

Hindu law~'\Vill — Person compeUni to taUe under a will. 

Tbedootrino laid down by the Pr.vy Council in the Tagore Case (1)— that only 
a person, either in fact or in contemplation of law in existence at tho death of a 
testator, can take under his will— is a general principle of Hindu law applicable 
as well to Hindus governed by the law of the Mitakshara as to those governed 
by tho Dayabhaga. 

Interpleader suit. In this case the plaintiff and the first defend- 
ant Krishnabai were tho children of Nathubhoy Ramdas, deceased. The 
second defendant, Bhagvandas Pranjivandas, was the eldest son of 
Krishnabai, the first defendant, 

Nathubhoy Ramdas died in September, 1843, and by his will, dated 
the 26th August, 1843, he gave a legacy of Rs. 3,000 to his daughter, 

Krishnabai (tho first defendant) in tho following terms : — '* I do further 
write that my daughter, Krishnabai, is very young ; but after she is grown 
up you will give her in marriage to a good husband, looking her father 
and mother-in-law possessing one dwolling-liouso. The marriage to bo 
performed, according to our rule, with proper presents given on the mar- 
riage and after the marriage is performed, Rs. 3,000 is to be given her from 
my property by my son Mangaldas. She is to place it at interest in 
some proper place, and the interest thereof she is to enjoy. If she got 
any children, then that her money go to her children, and should she not 
give birth to any children then after her death that money may go to my 
son Mangaldas ” 

Krishnabai married in February. 1848, and thoro was issue of 
[39] this marriage— four sons and one daughter — all of whom were living 


• Suit No. 230 of 1S81. 

(1) 9 B.L-R. 377 = I.A. Sup. Vol. 47. 
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at; the date of the present suit. Shortly after Krishnabai’s marriage, Sir 
Mangaldas Nathubhoy,in accordance with the above provision of the will, 
gave her the Rs. 3,000. From that time until shortly before the present 
suit he held it in deposit for her, and paid her interest upon it at the rate 
of 6 per cent, per annum. 

Early in the year 1881, Sir Mangaldas gave, notice to Krishnabai 
that he would not continue to pay interest at so high a rate. She then 
demanded that the principal sum should be paid over to her. The second 
defendant through his solicitor served notice on Sir Mangaldas not to pay 
over the money, alleging that, under the will of Nathubhoy Ramdas, 
Krishnabai was only entitled to a life-interest in the sum of Rs. 3,000, 
and claiming for himself and the other children of Krishnabai a beneficial 
interest in the said money in remainder after her death. Thereupon Sir 
Mangaldas paid the Rs. 3,000 into Court, and filed this suit, praying that 
the defendants might be ordered to interplead concerning their claims to 
the said sum of Rs. 3,000. 

At the first hearing on the 8ch August, 1881, the Court dismissed the 
plaintiff from the suit, and awarded him his costs under s. 473 of the Civil 
Procedure Code (Act X of 1877). 

Written statements were filed by the defendants. Krishnabai claimed 
that the money should ha at once paid over to her, and she denied that the 
second defendant had any interest in it whatever. The second defendant, 
on the other hand, alleged that, under the will of Nathubhoy Ramdas, 
Krishnabai had only a life interest in the money, and that he and her other 
children were entitled in remainder, and he prayed that the money should 
bo invested in proper security under the direction of the Court. 

Lang (Jardinc with him). — No question arises in this case ; the second 
defendant was not in existence at the time of the testator's death, and has, 
therefore, no claim. The point has been expressly decided by the Privy 
Council in the Tagore Case (1). 

Kirkpatrick (Telang with him) for the second defendant. — We admit 
that our claim must fail unless this case can be distinguished from the 
Tagore Case, or reason's bo given for holding that the Tagore Case does 
not apply. There has been no decision. [40] under the Mitakshara, 
that a gift by will can only take eflect if the donee be in existence at the 
date of the testator's death. In this Presidency such gifts are frequently 
made to unmarried persons for life, and after their death, to their 
children. The Dayabhaga lays it down (chap. I, s. 21) that a gift can only 
be made to a “donee who is a sentient person and as the Privy Council 
in the Tagore Case held that gifos inter vivos and gifts by will were 
analogous, there was no escape from the conclusion that a gift by will 
could only be to“a sentient person.” But there is no such text in the 
Mitakshara, which is the law applicable here. The Dayabhaga and 
Mitakshara differ in the most vital points, and they do so from the 
conscious application of completely different principles” (Mayne on 
Hindu Law, para 35). Unless there is something in this will contrary 
to the letter or spirit of the Mitakshara, ils provisions should nob be 
declared void. There is clearly nothing in it contrary to the letter of 
the Mitakshara ; and we submit that its provisions are not contrary to, 
but strictly in accordance with the spirit of that law. That law favours the 
rights of children. It gives them rights by birth which the Dayabhaga 
denies them (see Mitakshara, chap I, s. 1, pi. 23 ; Dayabhaga chap. I, pi. 13 
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p-t seq. : Mayne’s Hindu Law, para 35). The decision in Sreemiiity Boor- 
‘jeemony v. Denohundoo Midlick (2) declares that there is nothing in an 
executory devise contrary to Hindu law. It is true that in the Tagore 
Case the application of that proposition was limited, but that was when an 
attempt was made to apply it to a case under the Dayabhaga.* 

According to the doctrine laid down in the Tagore Case (p. 397), if 
the testator in the present case had left the Rs. 3,000 to Krishnabai for 
life, and after her death to her adopted child, the bequest would be good. 
Apparently it would be so, even although the adopted child were not 
born till after the testator’s death. Whatever the doctrines of the law of 
Bengal may be, it is anomalous under the Mitakshara to place an adopted 
child in a hotter position than a natural one. Hitherto the decisions of 
the Courts have been directed towards securing for an adopted child rights 
oqual, not superior, to those of a natural child. 


JUDGMENT. 

[ 41 ] Bayley, J. — In this case the second defendant, Bhagvandas 
Pranjivandas. is the eldest son of the first defendant, Krishnabai, and he 
claims to he entitled in remainder, subject to his mother's life interest, to 
a sum of Rs. 3,000 bequeathed by the will of his grandfather (the father 
of Krishnabai) in the following words: — (His Lordship read the clause of 
the will above set forth.] This will was made in the year 1843, and the 
testator died in the same year. Krishnabai was married in 1848; and if 
it be the case, as stated in the plaint, that Bhagvandas is now only 
23 years of age, it would appear that he was not born until the year 1857 
or 1858. We have, thersfore, a person claiming to take under a will 
who was not in existence at the death of the testator, and the question 
is whether the claim can be maintained. 1 consider that the point is 
settled by the authority of tho Tagore Case (1) which was decided 
by the Privy Council in 1872. Their Lordships in that case decided 
that it was a general principle or Hindu law that only a person, 
either in factor in contemplation of law in existence at the death of the 
testator, can take under his will. Their decision was based, not 
on the Dayabhaga, but upon the Hindu law of gifts inter viyos, which 
they considered to be the law applicable to cases of gifts by will. By 
that decision I am bound, and 1 must, therefore, hold that the claim of 
Bhagvandas to be declared beneficially interested in the sum of Rs. 3,000 
after the death of Krishnabai is unsustainable. It is not necessary for me 
to decide whether Krishnabai takes more than a life-interest in this 
money, and 1 give no opinion upon the point. 

Attorneys for first defendant. —Messrs. Cranjie Lymh ami Owen, 

Attorneys for second defendant. — Messrs. Horc Conroy and Brown. 


(1) 9 M.LA. 123. 


(2) 9 B.L.R, 377-I.A.‘8up. Yob 47. 
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6 B. 42 = 6 Ind. Jur. 253. 

[42] ORIGINAL CIVIL. 

Before Mr, Justice West, 

Fatmabibi {Flaintiff) v. The Advocate General of 
Bombay and Shaik Hussan Rogay (Defendants),^' 

[4fch, 29th and SOth April, 1881.] 

Mahomedan law — Wakf — Ponier of revocation — Reservation of rents and profits to donor 
for life — Ultimate dedication of property to charity with intervening private interest 
— Rule against perpetuities how far applicable in a colony subject to English law — 
Charities, what are — Trust for maintenance of idol, for benefit of poor, for building 
tanks — Dedication by minor — Subsequent ratification — Estoppel. 

A ivakf, must be certain as to the property appropriated, UDConditiooal and 
not subject to an option. It must have a final object which cannot fail, and this 
object must be expressly set forth. 

When a wnA/ is created, the reservation, in the deed of settlement, of the 
annual profits of the property to the donor for life does not invalidate the deed. 
If, however, there is a provision for the sale of the corpus of the property and an 
appropriation of the proceeds to the donor, the settlement is invalid. 

If the condition of an ultimate dedication to a pious and unfailing purpose be 
satisfied, a wakf is not rendered invalid by an intermediate settlement on the 
founder's children and their descendants. The benefits these soccessively take, 
may constitute a perpetuity in the sense of the English law ; but, according to 
the Mahomedan law, that does not vitiate the settlement, provided the ultimate 
charitable object be clearly designated. 

The rule against perpetuities extends to a colony in which English law is 
enforced only so far as it is adapted to the circumstance.^ of the community. 
The case of " charities useful and beneficial " to the community is an exception 
to this rule, It is for the Courts to pronounce whether any particular object of 
bounty falls within this class. In order to decide this question they must, in 
general, apply the standard of customary law and common opinion amongst the 
community to which the parties interested belong. Objects which the English 
law would possibly regard as superstitious uses are allowable and commendable 
according to Mahomedan law. A trust for the benefit of the poor, for aiding 
pilgrimages and marriages, and for the support of wells and temples is a charity 
amongst Mahomedans. The law and opinion of Mahomedans regard such a trust 
as a charity ; and, granting there is a charity, the objection to a perpetuity fails 
according to the principles of the English law. 

Where the proposed object of the endowment is one which is directly contrary 
to the public law of the State, the above rule does not apply. 

By an indenture of voluntary settlement, dated 16tb March. 1866, F, a Mahome- 
dan girl of the age of fourteen, conveyed certain immoveable property in the 
island of Bombay to trustees upon trust. — (1) During her lifetime to pay the rents 
and profits to her for her sole and separate use without power of anticipation. (2) 
After [43] her death to pay the rents and profits to her children and descendants as 
she might by deed or will appoint. In default of appointment the trustees were 
to pay life allowances to such descendants at their discretion. Tne rents and 
profits only were to be thus distributed among such descendants for ever, the 
corpus of the property being kept intact (3) In case there should he no such 
descendants, or in the event of failure of such descendants, the rents and profits 
were to be expended on charitable purposes, such as expenses of poor pilgrims 
going to Mecca, building mosques, funeral and marriage expenses of poor people, 
sinking wells or tanks, or in such other manner as the trustees should think fit. 
Shortly after the execution of the settlement the trustees took possession of the 
property, and for fifteen years continued to pay the rents and profits to the settlor. 
The settlor was married in 1866 to II, and there was issue of the marriage only 
one BOD, who died in 1832 an infant under the age of five years. H died in 1872, 
and the settlor remained a widow. In 1881 she became desirous of revoking the 
above settlement, and under s. 527 of the Civil Procedure Code (Act X of 
1877) she stated a case for the opinion of the Court, contending that she could 
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lawfully revoke the tpfufibs declared by the said iodeoture ; fchafc, if sbe could not 
revoke, then that tho trust therein declared in favour of charity was void for 
remoteness; and generally that she was, under the circumstances, entitled to 
have the property reconveyed to her by the surviving trustee. 

BeUl that the settlement was irrevocable. The dedication having been once 
m-ide could not be recalled. The interposed private interests, which might or 
might not endure, did not avoid the ultimate charitable tru>t. According to 
Mahcmodan law the latter gave to the former. Should the intermediate 
purposes of the dedication fail, the final trust for charity did not fail with them. 
It was but accelerated, being itself regarded as the principal object in virtue of 
which effect was given to the intervening disposition. Charitable grants being 
thus tenderly regarded, it would be inconsistont that a power of revocation should 
be recognized in the grantor.' 

Held, also, that although the dedication by a girl of fourteen was not to be up- 
held without inquiry, yet the transaction never having been questioned by her 
husband during bis life, and she having for fifteen years confirmed her own aot by 
a continued acceptance of the profits of the estate from the trustees, could not 
with reason contend that the dedication was invalid on account either ^of its 
ceremonial defects or of a want of an accompanying volition. 

[F,. 11 B. 492; R.. 31 A. 136 = 6 A.L.J. 115 = 1 Ind. Cas. 763: 11 B. 441 ; 13 B. 264; 

33 B, 122 = 10 Bom. L R. 417 ; 18 C. 399; 20 C. 116; 22 C. 619 (P.C.) = 22 I.A. 

76 = 6 Sar. P.C.J. 572 ; 15 M. 424 ; 18 M. 201 ; 5 Bern L.R 1010; 8 Bom.L.R. 

245;8 0.C. 379; D., 13 U. 66.] 

Case stated under s. 527 of the Civil Piccedure Cede (Act X of 
1877). 

1. The plaintiff, Fatmabibi, is a Mahomedan lady of the age of 

years. She belongs and always has belonged to the 
Sunni division or sect of the Mahomedan community. 

2. Prior to the IGth of November, 1868, the said Fatmabibi (here- 
inafter referred to as the plaintiff) was the owner of the several imnoove- 
able properties in the island of Bombay particularly described in the sche- 
dule to the indenture or deed of settlement in the next succeeding para- 
graph hereof referred to. The[44] said properties are now of the aggregate 
value of Rs. 3,00,000 or thereahouls. The plaintiff on the said 16th of 
November had agreed to marry one Haji Mahomed Ebrahim bin Haji 
Abdul Cadur Jetaykar. 

3. By an indenture bearing date the said 16th November, 1866, and 
made between the plaintiff of the one part and Mahomed Ali bin Mahomed 
Ameen Rogay, the defendant Shaik Hussan, Ameenabibi and Khudizabibi, 
therein called the trustees, of the other part, the plaiotiff — after a recital 
that she was possessed of the hereditaments and premises in the schedule 
to the said indenture described, and that she was desirous of settling the 
same upon the trusts hereinafter declared — granted and conveyed the same 
to the said trustees to liold the said premises, subject to the payment of 

the rents and taxes payable in respect of the same, upon the following 
trusts, viz. — 

1. Upon trust, during the life time of tho plaintiff, to pay the rents and profits of 
tho said premises to tho plaintiff for her sole and separate use, without power of antici- 
pation. 

2. Upon trust, after the death of tho plaintiff, to pay the rents nnd profits of the said 
premises to suoh one or more exclusively of the others or other of the children or grand- 
children or other the descendants of the plaintiff at suoh age or time, of respective ages 
or times if more than one, in suoh shares and with suoh future and executory or other 
trusts for the benefit of tho said obildrcn or grandchildren or other descendants, or some 
or one of them, with suoh provisions for their niaintenanco and education cither at the 
discretion of tho trustees or trustee for the time being of the said indenture or of any 
other person or persons, and upon su'^h conditions, with such restrictions and in suoh 
rnanner os the ploint\(} should by deed or will appointt and, in default of any such direc- 
tion or appointment and so far as no such direction or appointment should extend, upon 
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trust to pay the said rents and profits to and amoncst the children or grandchildren and 
other descendants of the plaintifi for and during the term of their natural lives or the 
life of any of them, in such shares and proportions and in such manner for their main- 
tenance or education or otherwise as the said trustees or trustee for the time being 
should think fit- Provided always, and it was by the said indenture agreed and declar- 
ed that its object was to make such a settlement of the said premises that the rents and 
'profits thereof should alone be divisible amongst the children, grandchildren and other 
descendants of llie plaintiff for ever. 

3. In the event of there being no children, grandchildren or other descendants of 
the plaintiff, or, there being such, in the event of such child or other descendants dying 
without leaving any child or children, upon trust to stand possessed of the said premises 
and of the rents and profits thereof in trust for the said Mahomed [45] Ali bin Mahomed 
Ameen Rogay and his heirs to be devoted by him and them to charitable uses, accord- 
ing to the law of Mahomedans, either in paying the expenses of poor and indigent 
pilgrims going to Mecca, establishing charitable institutions, in donations to and build- 
ing mosques, in payment of the funeral expenses or marriage expenses of poor people, 
in sinking wells or constructing tanks, or in such other manner as the said Mahomed 
Ali bin Mahomed Ameen Rogay, his heirs, executors or assigns should think fit. 

4. The indenture contained a covenant on the part of the said Ma- 
homed Ameen Kogay with the plaintiff that the said Mahomed A!i bin 
Mahomed Ameen Rogay, his heirs, executors, administrators or assigns 
would devote the said premises to such charitable uses accordingly ; and 
it also contained various provisos, declarations, and agreements which it 
is unnecessary to refer to in detail, but reference is to be made to the said 
indenture as though it had been set out in full in this case. 

5. There was no consideration for the execution, by plaintiff, of the 
said indenture, and the trust thereby created were entirely voluntary. 
The said indenture was duly registered. 

6. The plaintiff was married on the 19th of November. 1866, to the 
said Haji Mahomed Ebrabim bin Haji Abdul Cadur Jetavkar, and had 
issue of the said marriage one son who died on the 30th of September, 
1872, an infant under the age of five years. 

7. Soon after the execution of the said indenture, the trustees took 
possession of the said trust premises ; and the trustees or trustee of the 
said indenture, for the time being, have ever since collected the rents and 
profits thereof, and paid the same over to the plaintiff. 

8. On or about the 31st of March, 1869, the said Mahomed Ali bin 
Mahomed Ameen Rogay and the said Khudizabibi retired from the said 
trust ; and by indenture of that date the said Haji Mahomed Ebrabim bin 
Haji Abdul Cadur Jetaykar and one Ganesh Sadashiv Desai were duly 
appointed trustees in their place. 

9. The said Haji Mahomed Ebrabim bio Haji Abdul Cadur died on 
the 16bh of March, 1872, The plaintiff' was not since re-married, and is 
childless — never having had a child, save her said son who died in his 
infancy. 

[46] 10. The said Ganesh Sadashiv Desai died on the 27th of 
March, 1872 and the said Ameenabibi died on the 18th of March, 1872. 
The defendant, Shaik Hussan Rogay, is the sole surviving trustee of the 
said trust premises. 

11. The plaintiff is desirous of revoking the settlement contained in 
the said indenture of the 16th of November, 1866, and of dealing with 
the properties comprised therein as her own. 

12. The plaintiff contends that she can lawfully revoke the trusts 
declared by the said indenture : if she cannot revoke the same that the 
trust therein declared in favour of charity is void for remoteness ; and 
generally she contends that she is, under the circumstances stated in 
this case, entitled to have the premises, in the schedule to the said 
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Apiirao Eo«ry'^^^ described, re-conveyed to her by the defendant, Shaik Hussan 
Original Advocate General of Bombay joins in stating the present 

ORIGINAL case as representing the said charity it validly created. 

questions for the opinion of this Honourable Court are— 
to Whether the plaintiff is at liberty to revoke the trusts declared bv 
the said indenture of the 16th November, 1866 ? 

'j2) Whether the trusts thereby declared are legal and valid trusts 
or whether any and which of such trusts are or is legal and valid ? 

(.i) Whether the trusts thereby declared or any and which of such 
trusts are or is void ? 

(4) Whether the plaintiff is entitled to have the said premises re-con- 
veyed to her by the defendant, Shaik Hussan Rogay ? 

15. In the event of this Honourable Court deciding that the said 

trusts are revocable or void, or that the plaintiff is entitled to have the 

said premises re-conveyed to her, the defendant, Shaik Hussan Rogay, is 

to re conyey the said premises to the plaintiff, or according to her direo- 
uioDS, aiici at the cost of the plaintiff. 

Farran, for the plaintiff. 

(Advocate-General), for the first defendant, 
for the second defendant. 

thn plaintiff.— It is agreed that if the Court pronounces 

the deed of the 16th November, 1866, void, the trustee under the settle- 

The form of the deed is not exclusively 

e ther Lo^lish or Mahomedan. I contend that, under both Mahomedan 

The restraint on anticipation is 
Ln^lish, and would not be valid according to Mahomedan law. The power 

according to English form, and is contrary 

defi^Ji tlw a volition by the donor. The trust must bo constituted 

fnvl'lhf by English law. The ultimate trust for charity would also be 
invalid according to English law ; it is founded on Mahomedan law. 

Pnolioi ‘^0®® nP' apply to oases of trust-deeds. Under 

ghsh law the trusts in favour of the children would be void (Watson’s 

Compendium of Equity. Vol. II. p. 748 ; /a re Saycr's Trusts (1) ; Zmpanl 

tmS. wT w 0/ Christs Hospital (2), and the succeeding 

tiusts would fail ; Foioler v. Fowler (3); Tagore v. Tagore (4). 

Then, 18 this trust revocable according to Mahomedan law ? As to 

ettl^(ZlhT^~®"‘l^^ Mahomedan Law. pp. 549. 550. The 

S^rnetndv T ^ ^ fo’-'^teen years of age at the date of the deed. 

Rerpetuity is essential to a wakf. Limitation, therefore, to a particular 

AH RoP«“ I '®'® unfailing object. Here it is Mahomed 

Rnimp Ml °“‘y "^bo are to distribute the funds to the poor ; 

Bailhe on Mahomedan Law, p, 567 ; Hedaya II, 334. 

v recognize; .4 Mr! GauncKasam 

nli lTi ^’'atima v. Bibec Saheba Jan (6). Jeeunm 

to Ooum :,iM (1) show, .b., 

indiviZIf ' “ “ >>« io t»™ut o(«n 


(1) L.R. C Eq. 319. 

(41 9 B.E.R. 377 = I.A. 
(6) 8 W.R. 313. 


(2) 1 Vera. 161. 
Sup. Vol. p, 47. 

(7) 2 M.I.A, 390. 


(3) 33 Rea. 616. 

(5) 10 B.H.C.R. 7. 
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[48] West, J., referred to Yeap Cheah Neo v. Om Cheng Neo (1). 

B. Tyabji, for the second defendant. — It is ai'gued that the family gift 
fails by reason of the doctrine against perpetuities, and, therefore, Che ulti- 
mate limitations also fail. Here there has been an actual delivery of 
the property, and it has been managed according to the deed since 1866 ; 
Baillie on Mahomedan Law, d 567. When pronerty has once been made 
wahf, id cannot be recovered ; Baillie, p. 425 ; Hedaya II, 337-338 ; Dei- 
roos Banoo Beqaviw. Naiuab Syud Ashgur (2). In The Advocate-General 
V. Fatima (3) it was held that the founder of a loakf must follow the pro- 
visions of his own trust-deed. 

Marriott, Advocate-General, did not address the Court. 
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JUDGMENT. 

West, J. — This, which is the first case stated in this Court under 
s. 527 of the Code of Civil Procedure, has arisen on a trust-deed executed 
by the plaintiff, Eatmabibi, on ISch November, 1866, which she now de- 
sires to revoke. 

The plaintiff is a Sunni Mahomedan, and at the time mentioned she 
possessed property valued at about three lakhs of rupees. She was very 
young, being now only twenty-nine or thirty years of age, and was engag- 
ed to be married. These circumstances, however, have not been seriously 
relied on as affecting the validity of the deed of trust. The husband, who 
is now dead, did not question it during his life, and the plaintiff herself 
allowed the trustees to take possession of the property embraced in the 
settlement, and has ever since received the profits of the property from 
them. This was in accordance with one of the piovisionsof the trust 
which she now relies on as a ground for its invalidity. 

The trust-deed is of 16th November, 1866. Its principal provisions, 
as to the disposal of the property made over to the trustees, are these 

(1) The trustees are to pay to the plaintiff, during her life, the 
profits arising from the property, without anticipation. 

“ (2) Afterwards they are to pay the profits to the plaintiff's children 
and descendants as she may by deed or will appoint. In default of appoint- 
ment the trustees are to pay life allowances at [49] their discretion. 
The profits alone are to be thus distributed, the corpus of the property 
being kept intact. 

(3) Should there be no descendants, or a failure of descendants of the 
plaintiff, the profits are to be expended on charitable purposes, such as 
pilgrimages, temples, marriages, and wells.” 

The transaction was quite gratuitous ; and it is not asserted that the 
trustees, of whom only one — Shaik Husan — now survives, have at the 
plaintiff’s request incurred expense or responsibility. 

The questions, then, are — 

(1) Whether the trusts were or were not validly created by the 
indenture of 16th November, 1866 ? 

(2) Whether any power of revocation remains to the plaintiff ? 

Mr. Parran dwelt on the fact that the indenture follows, in part at 
least, English precedents. A provision against alienation or anticipation, 
he contended, would have no place in a deed of wakf under the Mabo- 
medan law. The power of appointment reserved to the plaintiff was, he 
urged, inconsistent with wakf, which entirely excludes the further exercise 
of a volition on the part of' the donor. Such a power, constituting a kind 
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of conditiion or suspensive clause, prevented an effective disposal in wakf 
by which the trust must, it was argued, be definitely settled forthwith as 
to all its objects. In spite, therefore, of the ultimate destination of the 
property to charitable objects, which might by itself be effectual under the 
Mahomedan law, tbe deed could not, as a whole, be given effect to accord- 
ing to that law. 

Under the English law, again, it was urged that the attempt to create 
a perpetuity of interest in the rents and profits of the trust property was 
essentially invalid ; nor could the defect be supplied by resort to any 
connective or complementary arrangement, — the cypres doctrine being 
inapplicable to settlements. The trusts in favour of the remoter issue 

must fail, and with them must fail the subsequent trusts in favour of the 
specified charities. 


If the English law is to be applied to the case, there can be no doubt 
that the attempted creation of a perpetuity in favour of the family must 
fail. So, too, apparently, must the charity if regarded as resting on a trust 
of lands not taking effect forthwith [50] in possession (1) ; so that 
the question — of whether the settlement in favour of the charity could 
take effect by way of quasi-remainder or executory interest by means of 
the trust after an intermediate estate involving a perpetuity disapproved by 
the law (2) — could hardly arise. Possibly the trust might be given effect 
to by construing it as creating an equitable estate tail which could be 
dealt with by successive holders, and so saved from a withdrawal extra 
commerciuvi, which would vitiate the whole of the proposed settlement. 
Or, again, alternative contingencies being provided for, each supported by 
the legal estate conveyed to the trustees, the equitable interest on the one 
or the other event must become vested in possession immediately on the 
plaintiff’s dea-th, which is not too remote a period for the constitution of 
an equitable interest. But these questions, too, would be speculative in 
the presence of the statutory provisions as to grants in mortmain. 

As to the ultimate trust for constructing wells and aiding marriages 
and pilgrimages, the case of Ycap Cheah Neo v. Ong Cheng Neo (5) 
shows that the rule against perpetuities extends to a colony where the 
English law is enforced only so far as that law is adapted to the oiroum- 
stances of the community, because it is regarded as having its foundation 
in principles of general application. But it is subject to exception in the 
case of charities ” liberally construed as objects “ useful and beneficial” 
to the community. But useful and beneficial in what sense ? The Courts 
have to pronounce whether any particular object of a bounty falls with- 

) ^ % in general, apply the standard of 

customary law and common opinion amongst the community to which 
the parties interested belong. Objects which the English law would 
possibly regard as superstitious uses are allowable and commendable 
according to the Hindu law [Khusalchand v. Mahadevgiri (4)] , and not less 
so according to the Mahomedan law. A trust for maintenance of an idol, 
it has been held, is one for a public charitable purpose amongst Hindus 
\Manohar Ganesh v. Keshavram (o)] claiming protection under s. 539 
of the Code of Civil Procedure; and, unless an arbitrary [61] criterion is 
to be employed, it seems impossible to say that a trust for the benefit of 


(1) See Stafc. 9 Geo. II, o. 3G, s. 1. 

(2) See Foarno. Cont. Rem, 4G8, 470, 403 < 5 ?. 
71 (72). 

(3) L. R. 6 1* C. 381. 

(5) I'rinted Judgments 'Bombay) for 1878, 252. 


Tagore Case, I. A. Sup. Yol., 
(4) 12 B.H.C.R. 214. 
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the poor, for aiding pilgrimages and marriages (1) and for the support of 
wells and temples is not amongst Mahomedans, a charity within the defini- 
tion even according to the principles of the English law. These contain 
within themselves the requisite correction for the varying circumstance? 
of a community having customs and a religion different from those of the 
English nation in England ; and allowance, as the case I have referred to 
shows, is to be made even for Englishmen and, a fortiori, ior Asiatics in 
circumstances in which particular English laws from their specially local 
or historical character become obviously inapplicable. An exception, no 
doubt, arises in a case in which the proposed object of the endowment 
is one which is directly contrary to the public law of the State, even in a 
wide sense (2) ; but the general principle of the public law of British 
India is that of supporting the private customary law of each of the 
principal classes, except where it has been distinctly superseded by a statu- 
tory rule (3). The law and the opinion of the Mahomedans undoubtedly 
regard a trust, such as the one in question, as a charity; and, granting 
there is a charity, the objection to a perpetuity fails according to the prin- 


1881 

APRIL 30. 

Obiginal 

OlVIL. 

6B 42 = 

6 Ind. Jar. 
253. 


ciples of the English law. 

According to the Mahomedan law there can be no doubt that the 
proposed application of the fund is a highly commendable charity. 
Mr. Badrudin contended that, so far from the interposed private interests, 
which might or might nob enduie, avoiding the ultimate charitable trust, 
the latter gave effect to the former. And this appears to be the true 
construction of the Mahomedan law (4). A loakf must be certain as to the 
property appropriated unconditional, and cot subject to an option. It 
must, too, have a final object which cannot fail ; and this object, it 
seems, must, according to the better opinion, be expressly set forth (5). 
In the deed now in question it is set forth ; and the reserve to the plaintiff, 
[52] for her life, of the annual profits does nob invalidate it (6), as such a 
consequence arises only when there is a provision for the sale of the corpus 
of the property and an appropriation of the proceeds to thedonatrix (7). 
In the case of Delroos Banoo Begum v. Nawab Syud Ashgur (8) a dedica- 
tion of property in wakf was declared invalid on the ground that the 
donabrix — an illiterate woman, though a wealthy one — had not really 
known what she was doing in endowing the imambara. The imambara 
was within her own house ; she had appointed herseif joint mutawali, and 
her co-mutawali had died. The property had never been treated as dedi- 
cated to a public religious establishment within the meaning of Act XX of 
1863. Everything went to show that there bad not been a true dedication ; 
but the learned Judge, who pronounced the decision of the Court, said that 
if the instrument of toalcf had been "really and knowingly executed ” by the 
lady defendant " it would have bound Delroos Banoo Begum without the 
power of revocation." In the present ease the direct ownership of the 
property was completely parted with. There was, it is said, a want of 
discretion on the pai’b of the plaintiff ; and certainly a dedication made 
by a girl of fourteen is not to be upheld without inquiry ; but here the 


(1) Gomp. the defioition of “charitable purpose” in Scat. 43 Eliz., cap 4. 

(2) Thrupp V. Collet, 26 Beav, 125 ; Rex v. Lady Portington, 1 Salk, 162 ; Lewin 
on Trusts, oh. VI. 

13) Charter of Supreme Court of Bombay, sa. 29, 41; 2 M.I.A. 423, 

(4) Phate Saheb Bibi v, Damodar Premji, 3 B. 84. 

(5) Baillie’s M. L. 567; 10 B.H.O.R. 7. 

(6) Doe d. Jaun Beebee v. AbdoUah Barber, 1 Pult. 345 ; 2 Hamilton’s Hedaya 
351 ; Muzhurool Buqv. Puhraj Ditarey, 13 W.R. 236 ; Bailee’s M.L. 585. 

(7) Baillie’s M,L. 656. (8) 15 B.L.R. 167 (190). 
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1881 transaction was riever questioned by the plaintiff’s husband during his 
APBiti 30. life, and the plaintiff lierself has for fifteen years confirmed her own 

OnioriM/iT continued acceptance of the profits of the estate from the 

L trustees. She cannot now say with any reason that the dedication was 
OnaL, invalid on account either of its ceremonial defects, or of a want of an 
0 B 42- volition, 

6 Ind. Jur. 9^ Abdul Gaiiiie Kasaviv. Hussen Miya (1) is an authority 

283. proposition that, under the Mahotuedan law, an attempt, by using 

the word zuakf, to create a perpetuity for the benefit of a family will be 
ineffectual. In the case of Bibee Euneez Fatima v. Bibee Saheba Jan (2) 
there referred to, certain charitable objects are mentioned as the 
motive cause of the [53] grant, but not as a purpose of the grant, 
the fulfilment of which is annexed to it as a condition or a trust. There was 
no dedication, even ultimately. ” solely to the worship of God or to any 
religious or charitable purposes.” In Abdul Ganne Easam v. Tlussen Miya 
there was no pretence of any such purpose. In neither, therefore, was 
there any creation of wakf in the proper souse with the peculiar attributes 
of that class of property, whereas in Dayal Ghand Mulick v. Sayad Eera- 
nnilAh (3) there was a clear intention to dedicate to religious purposes 
Though the luakj was mixed up with provisions of a different character, 
Meet was given to the dedication ; and in Mnzhurool Uuq v. Puhraj 
Ditarey (4) Kemp, J., sa\s ; “ We are of opinion that the mere charge, 

upon the profits of the estate, of certain items, which must in the course of 
time necessarily cease, being confined to one family and for particular pur- 
poses, and which after they lapse will leave the whole profits intact for 
the original purposes for which the endowment was made, does not render 
tne endowment invalid under the Mahomedan law.” If the condition 
of an ultimate dedicatioa to a pious and unfailing purpose ( 5 ) be satisfied, 
a. wakf is not made invalid by an intermediate settlement on the founder’s 
children and their descendants. The benefits these successively take may 
constitute a perpetuity in the sense of the English law ; but, according to 

the Mahomedan law, that does not vitiate the settlement, provided the 

ultimate charitable object be clearly designated ( 6 J, 

That a true irrevocable, is stated in some of the cases I have 

referred to. and it follows from the definition of the term. The consequences 
of the dedication are that, even while the direct ownership is retained, the 
benehcial interest passes wholly from the appropriator (7). In the present 
case the direct ownership has been conveyed to the trustees. If the surviv- 
ing trustee fails in his duty— which, in full accordance with the Maho- 

rcAi" / ’ discretional the plaintitl or her representatives 

can L J en orce the fulfilment of the trust ; but the dedication once made 
cannot be recalled (9). Should the intermediate purposes of the dedica- 
tion fail, the rule of Mahomedan law appears to be that the final trustfor 
chanty does not fail with them. It is but accelerated (10), being itself 
regarded as the principal object in virtue of which eflfect is given to the 
accompanying and intervening dispositions. Charitable grants being thus 


(1) 10 B.H.O.ft. 7. (2) 8 vV.R. 313. (31 iG W R IIG 

(7 ML 551 B^illiVsM.L. 570, S9. 586. 

87-7^1,0 S.D.A. Rep. 

S Lmut M.L.’ L.R. 3 Ch. Div. 34i,. 

L.R.*9°0h^ d!v. 57G;^' ^ Ch. Div. 735 ; re Birkett, 
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tenderly regarded, it would be inconsistent that a power of revocation 
should be recognized in the grantor. It is not recognized ; and on the 
several questions submitted to the Court I must find against the plaintiff. 

The costs of the defendant to be paid by the plaintiff by means of 
deductions from sums coming due to her under the indenture. 

Defendant’s costs as between attorney and client not thus satisfied to 
be defrayed out of the ti'ust fund. 

Attorneys for the plaintiff and second defendant : Messrs. Gtdicjic^ 
Lynch a)id Owen. 

Attorneys for the Advocate-General : Messrs. HearUy Cleveland and 
Little. 
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APPELLATE CIVIL. 

Before Sir Michael Roberts Westropp. Kt., Chief Justice, and 

Mr. Justice Melvill. 

Manjunath BadraBHAT {Original Defendant), Appellant v. 
VenkateSH Govind Shanbhog {Original Plaintiff), Respondent J 

[26th September, 1881.] 

Decree —Execution — Limiiaiion — Act XlV of 1859— Aci IX. of Vyi\— Applications in 
suits instituted before the 1st April, 1873— Aci f)/ 1859, s. 2— Act ^ 0/ 1877, 

s. 13— Rqb judicata — Meaning of suit.'* 

The decision, by a competent Court, that an application for the execution of a 
decree is barred by limication, h»s the effect of res judicata ; and although such 
deoisioo may be erroneoui, yet si long as it remains unroversad in appeal it is 
valid and btodiog, and the question cannot be re-opened. A decision, that an 
application for execution is uot time-barred, has a similar effect. 

[53} On the 15th April, 1868, the plaintiff applied for the execution of a decree 
held by him against the defendant, and certain houses were thereupon attached. 
In April, 1869, the attachment was raised oa the intervention of a third person. 
The plaintiff then brought a suit to establish his right to attach the houses, and 
obtained a decree on the 28th Fabruary, 1871. An appeal was made, and the 
suit was finally deoided in the ptaintiff’sfavourin April, 1873. After the plaintiff 
had obtained his original decree, and while the appeal was pending, be applied 
for the sale of the houses in execution on the BOtb November, 1871, and subse- 
quently made three other applications within three years of each other, the last 
of which was dated the 30th October, 1876. The Court rejected this last 
application on the 28th November, 1876, on the ground that the execution of the 
decree was barred, as more than three years had elapsed between the first and 
second applications (i e., the applications of the 15ch April, 1868. and 30th 
November, 1871) The piaiotiff appealed against the order ; but his appeal was 
rejected, because he bad failed to produce with it a copy of the order appealed 
agaiost. The plaintiff took no further steps in that proceeding, but made a fresh 
application for execution on the 10th August, 1878. The Subordinate Judge 
rejected it, on the ground that the execution was barred, the matter being res 
jtidicata^ In appeaU the District Judge reversed that order, and allowed 
execution. On appeal to the High Court. 

Held, on the authority of Muytgul Pershad Dichit v. Grija Kant Lahiri Chow- 
dry (1) that the rule of res judicata applied, and that the application of the 30th 
November, 1871, was time-barred, and, a fortiori, every subsequent application 
was barred. 

Semble.^A proceeding in execution is a proceeding which terminates in a 
decree as defined by s. 241 of the Civil Procedure Code (Act X of 1877), and is, 
therefore, a suit within the moaning of the Code. 

X Second Appeal No, 10 of 1880 from order. 

(1) 8 I. A. 123. 
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T .9 a second appeal from the order of J. W. Walker, Acting 

Judge of Kanara in a miscellareous appeal, reversing the decree of the 
oecond Class Subordinate Judge of Kuinta. 

vv.MI S’? ^ head-note above, and 

will bo found fully set forth in the judgment of the High Court. 

plaintiff, Venkatesh, applied to the 

Subordinate Court of Kumta, lor the execution of a decree held bv him 

S? od hv lim ?^ ’ Tl>e Court rejected the application as 

barred by limitation. In appeal, the District Judge reversed that order. 

and allowed execution. The following are his reasons : 

is fim«’K execution of the decree 

barred by the former decision that the execution is time-barred My 
hnding on these points is in the negative. 

fimn k'^ question, if the application of November, 1871, was 

t^imOi- barred, then the present application would bo barred through the 

Ren^ T® 07 ^'“ ^fP^'^ations (see Gopal v. Ganeshdas, 8 Bom^ H C 

. Civ. Ruh, 199) The point, therefore, for determination is whether 

It fN^ember, 1871. was within time or not. At that time 

the Limitation Act (IX of 1871) was in force and there is a Full Bench 

Ruling of the Allahabad High Court (I.L.R., 1 All. 3oo) that, under 

sc'h^Tm-rn'?’'^^'’ was not harred under 

1871 ;ho dd J' tr ° application of November. 

IRfiR rh a continuation of the application of April 

1868, aftei tho interruption caused by the claim of a third person had ceased 

d^'„*A“ppiv ' 

:ind London RarArOrcW.‘^Topo°^^ in I l“r' ? Ca/c "l7^^e 
apply. It was there hold that an^rder rejectrng'an appl Stion io exTcVt: 
a decree on the ground of its being time barred was not an ad SdicaUon 

AoMXI vVfV85q/"s^9o'T^t H the old Limitation 

IS urged ha in the Privy Council case there was an ™H. deSn on 

heLr'l 1°^ limitation ; while, here, tho respondent appeared and was 

th« K the question at aU In 

the above case the I rivy Council found that if a Court rejected an appli 

ca on for the execution of a decree on the ground of its being time baTmd 

rn?! ^ a decision is anomalous, and onens uii 

157J Piospcct of inciOHsing work for tho Coiirtvi P,,f ; . f- 

bably little inconvonicnco will bo folfc ' ” pro- 

S jf 
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application in the same suit. Next, under s. 230 of the Code, there is no 
restriction imposed as to applications for execution. — -the restriction con- 
tained in the Code, as first passed, about due diligence being now removed. 
It seems clear, therefore, that there is nothing to prevent the application 
to the Court from which the appeal is brought, or the present appeal. It 
may be pointed out that as, under the amended Code, a miscellaneous 
appeal is no longer allowed in such a case as the present, practically the 
anomaly, noticed above, will cease. + ^ + 

“ I reverse the decision of the lower Court, and order that execution 
issue on the application.” — (12th June, 1880). 

The defendant appealed to the High Court. 

Shamrav Vithal, for the appellant. 

Ghanasham Nilkanth, for the respondent. 
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JUDGMENT. 

The following is the judgment of the Court, delivered by 

Melvill, J. — In this case we have to consider the effect of the 
recent judgment of the Privy Council in Mungtil Pershad Dichit v. Grija 
Kant Lahiri Ghowdhry (1). 

This judgment lays down two propositions, which will revolutionise 
the practice of the Indian Courts in two important particulars. 

The first proposition is that, as regards suits instituted before the 
1st April, 1873, all applications in them are excluded from the operation 
of Act IX of 1871, and are governed by Act XIV of 1859. 

This decision must, of course, be accepted with the respect due to 
the tribunal from which it emanates, and must be acted upon in future, 
though directly opposed to the oractice of the past. 

[ 58 ] The second proposition is that, although a decree may be bar- 
red at the date of some order made for its execution, yet such order, though 
erroneously made, is nevertheless valid, unless reversed upon appeal. 

This proposition must materially affect the practice of our Courts in 
dealing with a second application for execution made within three years 
from a previous time-barred application which has been erroneously ad- 
mitted and acted upon. The practice in such cases has been to reject the 
second application on the ground that the previous application, from 
which the three years are dated, was itself time-barred. 

In this practice the High Court of Bombay considered (see Gopal v. 
Ganeshdas (2)) that it was following the decision in the Calcutta Full 
Bench case, Bisseshur Mullick v. Maharajah Mahatab Ghunder Baha- 
door (3). The Calcutta High Court has always taken the same view of the 
intention and scope of that decision. In the Privy Council case, which 
we are now considering, the High Court had based their judgment upon 
the Full Bench case, the effect of which they stated to be that 
“ a decree having been once dead, no proceeding by means of an 
application out of time could revive it.*’ But, in delivering 
the judgment of the Judicial Committee, Sir Barnes Peacock 
limits the scope of the Full Bench decision, to which, it is to be remarked, 
he was himself a party. He points out that in the Full Bench case 
there had been no proceedings after the decree was barred beyond an 
application and the service of a notice on the judgment-debtor ; and that 
no order had been made. The proceedings under thatexecution were in fact, 
for some reason or other, struck off. But Sir Barnes Peacock then goes 


(1) 8I.A. 123. 


(2) 8 B.H.O.R.A.C.J. 97. 
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6 Bom. 59 


INDIAN DECISIONd, NEW SERIES 


[Yol. 


1881 

SEP. 26 

Appel- 

late 

Civil. 

6 B. 54. 


‘the other party. In the present case the learned Judge (who bad not, of 
course, had the advantage of seeing the Privy Council case with 
which we have been dealing) has, indeed, held otherwise, and has sup- 
ported his opinion by a reference to the decision of the Judicial Com- 
mittee in The Delhi and London Bank v. Orchard (1). That decision was 
also delivered by Sir Barnes Peacock, and was cited in the argument in 
Munqnl Pershad Dichit v. Grija Kant Lnhiri Chowdhry. It would, there- 
fore, be very surprising if we were to find any irreoonoileable inconsistency 
in the two judgments. A careful consideration of the judgment \n The 
Delhi and London Bank v. Orchard will show that there is not, in fact, 
any such inconsistenoy. It is quite true that at the close of that judgment 
their Lordships make the following observation 

It was contended that the rule rca judicata applied, and tliat the 
application mado on the 4th of May, 1871, was barred by the order of the 
Deputy Commissioner of the 10th day of December, 1869, from which no 
appeal was preferred. But their Lordships are of opinion that the order 
of the 10th day of December, 1869, was not an adjudication within the 
rule of res judicata, or within s. 2 of Act VIII of 1859.” 

No reasons are given for the above observation ; but it is clear that 
it applies only to a particular order, and cannot be construed into a 
general rule, unless the particular order referred to is found to be one of 
a general class. Now the order referred to is sot out in the judgment of 
the Privy Council, and is as follows ; — 

“ The decree is of a prior date to the introduction of Act XIV of 
1859, It should be executed according to the Civil law of the Punjab; 
and as, according to the said law, the period of one year was fixed for 
its execution, and, in case that period expires, the rule is that the 
decree should be executed by obtaining the [60] sanction of the Com- 
missioner ; and as, on the report sent for obtaining sanction, the Com- 
missioner did not pass any order either giving sanction, or any other 
order ; and as it is not within the power of this Court to execute such a 
decree, it is ordered that the petition be sent to the record-room.*' 

It appears to us that the above order was not in the nature of an ad- 
judication at all, and that the description of it in the head-note to the 
report in the Indian appeals, and still more the description in the head- 
note to the Calcutta Koport, is incorrect, and gives an erroneous idea of the 
meaning of the Judicial Committee’s observation. The Deputy Coramis- 
sionordid not, in fact, decide that the application was time-barred, nor did 
he decide anything. lie simply said that, as ho could not execute the decree 


on to say that when, upon a time-barred application, a Court makes an 
order for execution, that order amounts to an adjudication by a competent 
Court that the application is not time-barred ; and, although such adjudi- 
cation may be erroneous, it is nevertheless res judicata, and, unless 
the judgment-debtor appeals and obtains a reversal of the order, the 
order remains valid and binding, and it is not competent to any Court to 
re-open tbe question in a subsequent proceeding. 

[59] This judgment goes no further than to ascribe the effect of res 
judicata to a decision, whether express or implied, that an application is 
not time-barred. But it seems to be a necessary conclusion that the same 
effect must be given to a decision that an application is time-barred. If 
a decision be valid and binding, although it may be erroneous, when it is 
given in favour of one party, it cannot be less so when it is in favour of 


(1) 3 C. 47-4 I.A.IUT. 
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without the Commissioner’s sanction, and as the Commissioner had not 
given the sanction which had been applied for, nor made any other order, 
it was not within his power to execute the decree, and, therefore, the 


application must go to the record-room. The Judicial Committee might 
well say that this was not an adjudication within the rule of res judicata, 
or within s. 2 of Act VIII of 1859. We do not think that the question, 


whether a decision that an application is time-barred is res judicata, is in 


any way concluded by the observation of the Privy Council in The Delhi 
and London Bank v. Orchard, but we think that it is concluded by necessary 


inference from the judgment of the same tribunal in Mungul Pershad 
Dichit V. Grija Kant Lahiri Ghowdhry. 


It cannot, we think, be said that the rule of law which we have de- 


duced from the recent Privy Council judgment is inequitable, or opposed to 
public policy. On the contrary, it appears to us that it would (as the 
learned District Judge in the present case admits) be anomalous, and, we 
may add, inconvenient and unjust, if a judgment-creditor, whose decree 
had been declared by a subordinate, but competent, Court to be time-barred, 
and who had acquiesced in such decision, or had failed to get it reversed in 
appeal, were to be allowed to go again to the subordinate Court with 
another application for execution, and ask that Court to determine that 


the previous decision, though perhaps confirmed by the High Court or 
the Privy Council, was erroneous and of [61] no effect. A judgment- 
debtor, who has once obtained a decision from a competent Court, declaring 
the judgment against him to be dead, is surely entitled to expect that, so 
long as that decision remains unreversed, he will not be further^harassed 
by applications for execution. 


Wo have been referred to a decision of the Full Bench of the 
Allahabad Court in Rup Kuari v. Ram Kirpal Shukul (1), in which that 
Court held that the law of res judicata does not apply in proceedings in 
execution of a decree ; two of the learned Judges basing their decision on 
the ground that a proceeding in execution is not a “suit” within the mean- 
ing of s. 13 of Act X of 1877, and a third learned Judge considering the 
question concluded by the judgment of the Privy Council in The Delhi 
and London Bank v. Orchard. That decision of the Allahabad Court 
is, no doubt, opposed to the view which we have expressed. But the 
case was decided before the judgment of the Privy Council in Mungul 
Pershad Dichit v. Grija Kant Lahiri Chowdry was given, and it may 
be that it will have to be reconsidered by the light of that judgment. It 
is true that the Privy Council had not to consider the effect of s. 13 of 
Act X of 1877 ; but they were bound to consider s. 2 of Act VIII of 1859, 
the provisions of which are as closely limited to suits as are those of the 
later Code of Civil Procedure. The Privy Council must, therefore, have 
held either that the word suit has a more extensive application than is 
given to it by the Allahabad Court, or else, (and the observation already 
quoted from The Delhi and London Bank v. Orchard, renders this the 
more probable hypothesis), that the rule of res judicata extends much 
further than the limited terms of the Civil Procedure Code. But, inde- 
pendently of this, and even if we felt ourselves to be bound down within 
the four corners of Act X of 1877. we are not sure that we should feel 
constrained to put upon the word suit ” in s. 13 the narrow construction 
adopted by the Allahabad High Court. Section 2 of the Act, as 
amended by Act XII of 1879, declares that an order under s. 244 
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1881 is a decree ; and fche term “ decree ” is defined to mean " the formal adju- 

SEP. 26. dication upon any right claimed or defence set up in a Civil Court, when 

[62] such adjudication, so far as regards the Court expressing it, decides 

Appel- or appeal.” From this it might very fairly be argued that every 

LATE proceeding which terminates in a decree (and a proceeding in execution in 

Civil, such a proceediog) is a suit within the meaning and intention of the 

Code. In the case of Bliikamhhat v. Joseph Fernandez (1) we have pointed 

6 B, 54. out that there may be a distinction between the term " suit” as used in 

the Procedure Code and the term “regular suit” as used in the Limitation 
and other Acts ; and we referred to the decision of the Calcutta High 
Court in Syud Emam Momiaznddcen Mahomed v. Raj Goomar Doss (2), in 
which it will be observed that the Full Bench of that Court in dealing 
with the question of res judicata refused to adopt the narrow construction 
which one learned Judge wished to attach to the word “ suit ” in s. 2 of 

Act YIII of 1859. 

It only remains for us to apply the law, as we have gathered it from 
the judgment of the highest tribunal, to the circumstances of the present 
case. Those circumstances are stated by the learned District Judge to 
be admittedly as follows — The plaintiff made bis first application in 
execution of his decree on the 15th April, 1868. Some houses were 
attached thereon ; but a third person intervened, and the attachment 
was raised in April, 1869. The plaintiff then brought a suit to 
escabliah his right to attach the houses, and obtained a decree on the 23th 
February, 1871. An appeal was made, and the suit was finally decided 
in plaintiff’s favour in April, 1873. After plaintiff had obtained his ori- 
ginal decree, and while the appeal was pending, he applied for the sale 
of the property in execution on the 30th November, 1S71. He also made 
three other applications after that date within three years of each other, 
the last being on the 30bh October, 1376. This last application was reject- 
ed by the Subordinate Judge on the 28sh November, 1876, on the ground 
that the execution of the decree was barred, as more than three years had 
elapsed between the first and second applications, — that is between the 
applications of April, 1863, and November, 1871. The plaintiff thereupon 
made a miscellaneous appeal to the District Court, which was rejected, be- 
cause plaintiff had failed to produce with his memorandum of appeal a copy 
of the order appealed against. The plaintiff took [ 63 ] no further 
steps in that proceeding, but he made a fresh application for execution 
on the 10th August, 1878. The Subordinate Judge rejected this applica- 
tion, on the ground that the execution was barred, the matter being m 
judicata. In appeal the District Judge laid down, as the point for de- 
termination, whether the application of 30th November, 1871, was time- 
barred or not, and he reversed the order of the Subordinate Judge, hold- 
ing that the matter was not rc5 judicata; that the order of the Sub- 
ordinate Judge, dated the 28th November, 1876, by which he held the 
application of the 30th November. 1871, to be time-barred, was errone- 
ous ; and that, tbere having been a continuous chain of applications since 
the 30th November, 1871, the last application of the 10th August, 1878, 
was in time. The matter now comes before us in second appeal. 

If it were possible for us to consider the issue laid down by the 
learned District Judge, we should probably come to the same oonclusion 
at which ho has arrived. Indeed, it was admitted by the pleader for the 
appellant that, if we apply (as we are now bound to do), the provisions 

(I) 5 B. 673. (2) 23 VV. R. 187, 
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of Act XIV of 1859, and not those of Act IX of 1871, we should be obli- 
ged to hold that the Subordinate Judge’s order of the 28th November, 
1876, was erroneous. It may be, too, that, as the learned District Judge 
says, the order was equally erroneous under the provisions of Act IX of 
1871. But, although that order may have been erroneous, yet, not having 
been reversed in appeal, it is nevertheless valid and binding, and the 
question cannot be re-opened. We are bound, by the rule of res judicata, 
to hold that the application of the 30th November, 1871, was time-barred 
and. a fortiori, every subsequent application was barred. 

It was argued that an order for execution was issued in December, 
1871, upon the application of the 30bh November, 1871 ; that, according 
to the view taken by the Privy Council, this order was equivalent to a 
decision that the application was within time ; and that the question being 
thus already res judicata, the decision of the Subordinate Judge on the 
28th November. 1876, was without jurisdiction, and is, therefore, of no 
effect. But this agument is really nothing more than a repetition of the 
statement that the Subordinate Judge’s order of the 28th November, 1876, 
[ 64 ] was erroneous. The Subordinate Judge had jurisdiction to decide 
whether the matter before him was res judicata or not ; and if he decided 
this question wrongly, or, if the question not having been raised, he did 
not decide it at all, his decision is not the less binding, and cannot now 
be set aside. 

We have come to this conclusion reluctantly, for the plaintiff seems to 
have been diligent in his endeavours to obtain the fruit of his decree. He 
appealed against the fatal order of the 28bh November, 1876, and the ground 
on which his appeal was rejected was a very technical one. He might 
(unless there was some strong reason to the contrary) have been allowed 
time to produce the copy of the order appealed against. 

The order of the District Judge is reversed, and that of the Subordin- 
ate Judge restored. The respondent must bear the costs in the two 
lower Courts, The parties will bear their own costs of this second 
appeal. 

Decree reversed. 


6 B. 64. 

APPELLATE CIVIL. 

Before Sir Michael Eoberts Westropp, Kt,, Chief Justice, and Mr, Justice 

Pinhey. 


Apaji Bhivrav Eayrikur {Original Plaintiff No, Appellant v. 
Kavji and Another {Original Defendants), Bespondents.^ [6th 

September, 1881.] 

Mortgage of property already sold in execution— Subsequent mortgagee with notice of pre- 
vious sale— Assignment— Rejection of application under is, 269 of Act VIH of 
1859 — Suit within one year, 

Oq the 17th Ootobor, 1866, K (defendant No. 1). one of the three sons of 
Bahirji. mortgaged certain immoveable property to one Nathar with possession. 
On the 19th December, 1866, Atmaram (plainciSNo. 1) obtained a money decree 
against K and the estate of his deceased father. In execution of that decree the 
property was sold by the Court and purchased by Atmaram himself, who obtained 
a oertifioate of sale dated the 30th January. 1868. Ha subsequently sold and 
conveyed the property to Damodar and Apaji (plaintiffs Nos. 2 and 3). On 


* Second Appeal No. 26 of 1881. 
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1881 applying to the Court for possession, the plaintiffs were resisted by Nathar. 

Sep. 6. The Court rejected the plaintiffs’ application on the Hth July, 1868. On the 

31st May, 1871, K and his two brothers mortgaged the property to M (defend- 

APPEL- ant No. 2), who took the mortgage with full notice of the Court sale to the 

plaintiff Atmaram* K and his [65] brothers paid off the mortgage of Narhar 
DATE out of the money borrowed by them from M (defendant No. 2) on the mort- 

8*8® 0^ the property. Narhar returned his mortgage-deed to K and his brothers. 

- - who made it to over to M. In 1878 the plaintiffs brought a suit against K and 

6 B. 64. ^ possession of the property. The Subordinate Judge held the plaintiffs 

entitled to recover it, on payment of the amount due to M on his mortgage, 
being of opinion that M was in the same position as Narhar. In appeal, the- 
District Judge dismissed the plaintiffs' suit, on the ground that it was not 
brought within one year from the date when the application for possession was 
rejected. On appeal to the High Court, 

Held that the mortgage by K and his brothers to M, dated the SIst May, 1871. 
was a mortgage of property which did not then belong to them,— their estate 
and interest in it having passed to the plaintiff Atmaram at the Court sale. 

Held, also, that the order of the lUh July. 1868. rejecting the plaintiffs* appli- 
cation for possession under s. 269 of the Civil Procedure Code (Act VlTl of 1859^ 
did not affect the right to bring a redemption suit against Narhar. 

Held, further, that there was nothing to show any assignment, by Narhar, of 
his mortgage, or any intention on his part to assign it to M, or to keen it on 
foot for M's benefft. 

The High Court, accordingly, reversed the decrees of the Courts below, and 
made a decree in favour of the plaintiffs. 

[F., 4 lad. Cas. 478 = 3 8.L.R. 133.] 

This was a second appeal from the decision of W. H. Newnham, 
District Judge of Poona, reversing the decree of D. J. Karmarkar, Joint 
Subordinate Judge at the same place. 

On the 17th October, 1866, Kavji, one of the three sons of one 
Bahirji, mortgaged certain immoveable property to Narhar with posses* 
sion. On the 19th December, 1866, Atmaram (plaintiff No. 1) obtained a 
decree against Kavii and the estate of his deceased father Bahirji, and in 
execution of that decree the property was sold by the Court and purchased 
by Atmaram himself, who obtained a certificate of sale dated 30th January- 
1868. He subsequently sold and conveyed the property to Damodar and 
Apaji (plaintiffs Nos. 2 and 3). On applying to the Court for possession, 
the plaintiffs were resisted by Narhar, and the application was rejected. On 
the 31st May. 1871, Kavji and his brothers, Jabaji and Genu, mortgaged 
the property to one Manikji with notice of the previous execution sale to 
the plaintiff Atmaram. Out of the money advanced by Manikji, Kavji 
and his brothers paid off the mortgage of Narhar, who returned his 
moifcgage-deod to them, by whom it was thereupou handed over to 
Manikji. In 1878, Atmaram and his vendees (Damodar and Apaji) sued 
Kavji and Manikji for possession of the property. 

[66] Shamrav Vithal, appeared for the appellant (plaintiff No. 3). 

0. 2?. ir2V/o5^:ar, appeared for the respondents. 

JUDGMENT. 

The following is the judgment of the Court delivered by 

Westropp C J. -The mortgage (Ex. 19) of the 31st May. 1871, by 

Kavji, Jabaji, and Genu, the three sous of Bahirji, to Manikji was a mort- 
^ge of pioperty which did not then belong to those mortgagors. 
Then* estate and interest in that property had. under the judicial sale 
levidenced by the certificate of sale (Ex. 13), dated the 30th January, 1868], 
passed to the plaintiff Atmaram, who subsequently sold and conveyed it 
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£o the plaintiffs, Damodai* and Apaji. Manikji, as appears from the evi- 
dence of vpitness Bhikaji Gopal (the writer of Ex. 19), had full notice of 
the sale to Atmaram ; nevertheless with that knowledge be ignored 
Atmaram’s claim, and dealt with the ex-owners of the property, who could 
not convey to him any title. 

It is said that Narhar, the alleged mortgagee of the 17th October, 
1866, having defeated, under s. 269 of Act VIII of 1859, an attempt 
of Atmaram to obtain possession of the property, and Atmaram not 
having brought an action of ejectment within a year after his failure to 
obtain such possession, Manikji may have assumed that Atmaram bad 
lost all title to the property. But tnere was nothing to prevent Atmaram 
from bringing a suit against Narhar for redemption. The order under 
s. 246 could not and did not affect that right; and if Manikji supposed 
otherwise, he must take the consequence of his mistake in law : ignorantia 
legis neminem excusat. 

Again, on behalf of Manikji, it has been contended that he must be 
regarded as occupying the same position, at least, as Narhar, and that the 
plaintiffs cannot recover the property without paying, as redemption to 
Manikji, the amount which is said to have been paid to Narhar. This 
might be so if Manikji could in anywise be regarded as assignee of Narhar’s 
mortgage. Manikji s own deed of mortgage, however, negatives any such 
assignment to Manikji. The mortgage to Manikji. which was executed 
by the three sons of the deceased Bahirji, shows that they borrowed 
Rs. 325 from Manikji, and that they (not Manikji) paid off Narhar by 
giving to him Rs. 300 out of the money which they so bori'owed, [67] and 
that Narhar then returned his mortgage to the three sons of Bahirji, 

^ who then made the same over to Manikji. Narhar did not execute 
•or in anywise assign his mortgage to Manikji, but be (Narhar) attested the 
mortgage to Manikji. Although that mortgage to Manikji, as already said, 
recites the making over, by the sons of Bahirji, of Narhar’s mortgage- 
deed to Manikji, the latter has not produced it. nor has it been given in 
evidence either here or in the lower Courts. The writer of Manikji’s mort- 
gage states that he indorsed upon Narhar's mortgage-bond a release there- 
of which was signed by Narhar — a circumstance which may perhaps 
account for the non-production of that mortgage. No excuse for its non- 
production has been given by or on behalf of Manikji, and secondary 
evidence of it, therefore, is inadmissible. Kence there was not before the 
lower Courts and is not here any lawful evidence that Narhar’s mortgage 
ever existed. But, even if there were, there is naught (as we have said) 
to show any assignment of it by Narhar, or of any intention, on his part, 
to assign it to or to keep it on foot for the benefit of Manikji. 

Under these circumstances we must reverse the decree of the Dis- 
trict Judge (except so far as it reverses the decree of the Subordinate 
Judge), and make a decree that the plaintiffs. Damodar and Apaji do re- 
cover the premises in the plaint mentioned. We give no mesne profits in 
consequence of the laches of the plaintiffs in eoforcing their claim, and 
we direct that the parties, respectively, bear their own costs throughout. 
Ihis decree is made without prejudice to any equities which may exist 
between the plaintiffs, Damodar and Apaji, 

Decree reversed. 


1881 

Sep. 6. 

Appel- 

late 

Civil. 

6 B. 69, 


601 


1 


6 Bom. 6B 


INDIAN DECISIONS, NEW SERIES 


[YoL 


1881 

6 B 67. 


July 27. 

APPELLATE CIVIL. 


Appel- 

Before Sir Michael Roberts Wesirop'^, Kt., Chief Justice, 

late 

and Mr. Justice Ke?nbalL 


Civil. 

Narayan Bhivrav {Original Defendant), 

Appellant v. 

6 B 67. 

Kashi and another [Original Plaintiffs), 

[27th July, 1881.] 

Respondents. 


Landlord and tenant— Inamdac — Notice to quit^Ejectment — Partition, 

An inamdar cannot eject a yearly tenant without six months’ notice to quit, 
endiog with the cultivating year. Nor can be eject other tenants, except on thu 
expiration of their term of years or other interest in the land. 

C68] Where a family of inamdars disagree among themselves, and one of them 
obtains a decree for partition against the others, he cannot, in execution thereof 
eject (without due notice to quit) the tenantry on such portion ot the land as 
may have been allotted to him under that decree in a suit to which such 
tenantry were not parties, and by which, therefore, their rights are not barred. 

[R., 6B. 70.] 

This was a second appeal from a remand order of R. F. Maotier, 
District Judge of Satara, reversing the decree of K. S. Vinchurkar, First 
Class Subordinate Judge of the same place. 

The suit was for possession of certain land under the following 
circumstances : — The defendant, Narayan, obtained a decree against one 
Khanderav Balvant for a partition of certain i7iavi lands, and in 
execution of it ejected the plaintiffs, Kashi and Lakshman, from the land 
in dispute on the 13th April, 1877. The plaintiffs thereupon applied, 
under s. 230 of the Civil Procedure Code (Act V’lII of 1859), to the Sub** 
ordinate Court of Satara by which the execution was granted, alleging 
that they were the viirasdar owners of the land ; that they and their 
ancestors had been in possession of it for a very long time ; that the 
defendant was merely an inamdar not entitled to the land or possession 
of it. They, therefore, prayed for the restoration of the land to 'them. 
The defendant, Narayan, answered iinicr alia) that he had been put 
in possession of the land by the Court as his share under a decree for 
partition. 

The Subordinate Judge rejected the plaintiffs’ claim. In appeal, the 
District Judge reversed that decision, and remanded the ease for the trial 
of the issue whether Khanderav Balvant, under whom the defendant 
claimed, had a right to the land or to rent only. 

The defendant appealed to the High Court. 

G,R. KirloskaVt for the appellant. 

S.F. Bhandarkar, for the respondent. 

JUDGMENT. 

The following is the judgment of the Court delivered by 
Westropp, C. J. The plaintiffs, it is not denied, were in possession 
of certain lands r4i bighas and pa?i^s) at Vargaon, and have been so 
for several years. The defendant, Narayan Bhivrav, as an alleged co- 
parcener in an inavi estate, obtained a decree against Khanderav Balvant 
for partition of lands, whereof the land, the subject of the present suit, 
forms a part, and was, [69] under that decree, put into possession 
of the last-mentioned land on the 13th April, 1877. and the plaintiffs were 

• Second Appeal No. 29 of 1880 from order. 
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then dispossessed thereof. The plaintiffs were not parties to the partition 
suit, and had not received six months' notice to quit. They applied, on the 
dth of June, 1877, for restitution of possession, and accounted for their 
delay by the circumstance that, when they ought to have made an 
application under s. 230 of Act VIII of 1859, the Court of the Subordi- 
nate Judge was closed. The latter made his order, under that section, 
converting the application into a suit, and directing it to be numbered and 
registered as such. In that application, the plaintiffs alleged that the 
defendant was merely an inamdar entitled to rent, and not to the land 
or possession thereof, and that the plaintiffs vsere mirasdars of the land, 
and they and their ancestors in the same capacity had possession of the 
land for many centuries. Inamdars may or may not be entitled to eject 
tenants, but cannot eject even a yearly tenant without six months’ 
notice to quit ending with the cultivating year (Pandurang Sakha- 
ram v. Yedneshiuar Shitaram Chitnis (1), a Satara case), or other 
tenants except on the expiration of their term of years or other 
interest in the land. It is not to be tolerated that, if a family 
of inamdars disagree amongst themselves, and one of them obtains 
a decree for a partition against the others, he should thereupon, in 
execution of that decree, thrust out of possession (without due notice to 
quit) the tenantry on such portion of the land as may have been allotted 
to him under that decree in a su't to which such tenantry are not parties, 
and by which their rights are, therefore, not barred. On this ground 
alone, if on no other, the plaintiffs are entitled to restitution of possession 
of which they were summarily deprived under an award (converted into 
a decree) in proceedings to which they were not parties. 

But the plaintiffs further claim (as we have said) to be mirasdars, and 
also deny that the inamdars are entitled to the land or to anything but 
their rent (it is not pretended that the rent is in arrear) ; and it is com- 
petent for the plaintiffs, if they please, to waive their right to restitution of 
possession on the ground of want of notice to quit, and to elect to have this 
case decided [70] on the question of title, viz., whether the defendant, as 
inamdar, to whom this portion of the land has been allotted under the par- 
tition decree, is entitled to recover the land even on due notice to quit. We 
are not, however, to be understood as advising the plaintiffs to waive their 
right to restitution on the mare ground of expulsion from possession with- 
out notice to quit. They may. if they please, leave the defendant to serve 
his notice to quit hereafter, and in a new suit, to be brought by the 
defendant, to prove, if he can, that on such notice he has the right to 
eject the present plaintiffs. 

If the plaintiffs now elect to waive the notice, and prefer to have 
in this suit a decision on the right of the defendant to eject them even 
upon notice, then some such issue as that directed by the District Judge 
should be laid down and tried. The issue suggested by the District 
Judge may, perhaps, be advantageously paraphrased thus : * Is the 
inamdar, under his grant in inam isanad), or otherwise entitled to obtain 
possession of the land in the plaint mentioned ? Subject to the above 
remarks we affirm the order of remand of the District Judge ; and the 
Subordinate Judge is upon the new trial, to be guided by those remarks. 
The costs of suit and of both appeals are to abide the final result of such 
new trial. 

^ Order of remand affirmed. 

(1) See next case 6 B. 70, infra, 
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APPELLATE CIVIL. 

Before Sir Michael Rohertfi Westropp^ Kt., Chief Justice, and Mr. Justice 

Melvill 


Pandurang Sakharam and others (Oriijinal Defendants), Appel- 
lants V . Yedneshwar Shitaram Chitnis {Original Plamtiff), 

Respondent,'^ [16th November, 1881.] 

Inanidar — Jjandlord and tenant — Notice to quit — Kjectmeyit. 

Tenants oanoot be ejected as mere trespassers. If they are yearly tenants, 
they are entitled to a clear six months’ notice to quit before they can be evicted. 
If they are tenants for a term of years or for a life or lives, there must be proof 
of an expiration of the term by eflluiion of time or of the falling of the life or 
lives. 

[R., 6 B. 67 ; 20 B. 759.] 

This was a second appeal from the decision of R. F. Mactier, Dis- 
trict Judge of Satara, affirming the decree of P. S. Binivale, First 
Class Subordinate Judge at the same place. 

[71] The plaintiff, Yedneshwar, brought this suit for possession of 
certain land, alleging that he had obtained a decree in a partition suit against 
one Khanderav Balvant for certain inani lands, including the land in 
dispute ; that he had been obstructed by the defendants in obtaining posses- 
sion of the land; that, therefore, he prayed for the removal of their obstruc- 
tion and possession of the land. 

The defendants Pandurang and two others answered (inter alia) that 
the iwawidar never held the land, but only received rent ; that they were 
permanent occupants as mtrasdars. 

Both the lower Courts awarded the plaintiff’s claim. 

The defendants appealed to the High Court. 

Shantaram Narayan, appeared for the appellants. 

The Hon. Rao Saheb V, N. Mandlik, appeared for the respondent. 


JUDGMENT. 

The following is the judgment of the Court delivered by 

Westropp, C. J. — The plaintiff is a member of a family alleged to 
be owners of certain lands (including the land in dispute), which lands are 
contained in the village of Vargaon. That village was granted, A. D. 1762 
to their ancestor, Ramrav Jivaji. The plaintiff alleges that by a decree in 
a partition suit, in which he was plaintiff and Khanderav Balvant Chitnis 
was a defendant, the lands in dispute were allotted to him as part of his 
(the plaintiffs) share in the village. Neither that decree nor any copy of 
it has been given in evidence in this case — an omission which ought not 
to have been permitted by the Courts below. The defendants* written 
statement admits that there has been a decree in a partition suit, and that 
a sixteenth share in the village has been awarded to the plaintiff, but it 
does not admit that the lands in dispute were awai'ded by that decree to 

’ own showing, that decree was the foundation 
of his title and yet he has not placed it on record. Assuming, however, 
that such a decree was made, and that io awarded the land in dispute to 
the plaintiff, that alone would not entitle the plaintiff summarily 
and without due notice to eject tenants on the land previously to 

• Second Appeal No. 313 of 1880. 



ill.] BHAGVANSANG BHARAJI V. BECHARDA9 HARJIVANDAS 6 Bom. 73 

the decree for partition and not parties to the suit in which it was 
[72] made. It should be shown that their right of tenancy had ter- 
minated. Assuming that their tenancy was merely from year to year, 
there has not been any proof of its determination by a six months’ notice 
to quit, nor is there any allegation of a refusal by the defendants to pay 
their usual annual rent as such yearly tenants. Assuming their tenancy 
to be for a term of years are for a life or lives, there is not any proof of an 
expiration of the term of years by effluxion of time, or of the falling of 
the life or lives. The plaintiff, although in his evidence he admits that 
the defendants have held the lands for twenty or twenty-two years, has 
ventured in his plaint to treat them as trespassers who have prevented 
him from taking possession of the lands. To treat as simple trespassers 
persons who are admitted to have occupied the lands for twenty years 
or upwards, and who are not alleged to have failed or refused to pay their 
usual rent, and to turn them out of possession summarily and without 
notice is, even though they may be only yearly tenants, such a high- 
handed proceeding as cannot be properly countenanced by any Court of 
Justice. 

Again, we see no satisfactory investigation of the claim of the defend- 
ants to a mirasi or perpetual tenancy. The village books do not appear to 
have been examined for the purpose of ascertaining when the tenancy of 
the defendants and their predecessors commenced. Nor is their any other 
clear evidence on that point which has been brought to our attention. If 
the tenancy were in existence previously to the granting of the sanad of 
A.D. 1752 to Kamrav Jivaji, and there has been no evidence of its being 
renewed from time to time by him and his successors, there would be strong 
reason for inferring that the defendants and their predecessors held in 
miras. We have not any intention of now determining whether or not the 
defendants are entitled to a perpetual tenancy. But we are clear that, at 
all events, they cannot be ejected, as this suit seeks to eject them, as 
mere trespassers. If they be only yearly tenants, they are entitled to a 
clear six months’ notice to quit before they can be evicted. That notice 
they have not had: so we reverse the decrees of the Courts below, with 
costs of suit and of both appeals to be paid by the plaintiff. 

Decrees reversed. 


6B. 73=^6 Ind. Jar. 259. 

[73] APPELLATE CIVIL. 

Before Mr. Justice Melvill and Mr. Justice Kemball. 

Bhagvansang Bharaji, {Applicant) v. Bechardas 
Harjivandas, (Opponent).^ [28th June. 1881.j 

Ciuii Procedure Code (dot X of 1877), s. bO—Proba.le — Wills^Wills in Moiussil. 

There is no law at present in force in the MofussU which obliges a person, 
claiming under a will, to obtain probate of the will, or otherwise establish his 
tight as executor, administrator, or legatee, before he can sue in respect to any 
property which he claims under the will. In any suit or proceeding instituted 
by him, it is for the Court, in which the suit or proceeding is pending, to deter- 
mine, for the purposes of such suit or proceeding, whether the will is genuine 
and valid, and confers upon the plaintiff or applicant the right which he claims, 

[R., 19 B. 832 ; 37 C. 839 = 15 C.W.N. 185 = 8 Ind. Gas. 655.] 
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This was an application for the exercise of the High Court's extra- 
ordinary jurisdiction. 

One Bechardas Harjivandas on the 14th of March, 1879, obtained a 
decree against Jora Bawa and others for Rs. 522-13-1. In execution 
thereof be atcached some property, which he alleged belonged to his judg- 
ment-debtors. The applicant, Bhagvansang Bharaji, applied to the Sub- 
ordinate Judge of Vagra to raise the attachment. He alleged that, by 
virtue of a will executed by one Bai Umed on the 10th of January, 1879, 
he was entitled to the attached property. Bechardas Harjivandas con- 
tended, amongst other things, that s. 50 of the Civil Procedure Code (Act 
X of 1877) necessitated the applicant to prove the will set up by him 
before he could be allowed to assert his claim as an executor; and that 
his omission to comply with this requisition precluded him from proceed- 
ing with his application. 

The Subordinate Judge, Rao Saheb Krishnmukhram, allowed this 
contention, and dismissed the application. 

The applicant moved the High Court to exercise its extraordinary 
jurisdiction. 

Na7iabhai Haridas, Government Pleader, for the applicant. — The 
Code of Civil Procedure in ss. 278, 279, 280 and 281 lays down the rules 
for the investigation of claims to attached property. Section 278 directs 
that the objector shall be regarded as if he was a party to the suit. There 
is no law according to which [ 74 ] probate could be asked for or granted 
in regard to wills executed in the Mofussil. 

The Court on the 23rd September, 1880, granted a rule nisi to show 
cause why the Subordinate Judge should not be directed to proceed with 
the application on its merits. 

Dayahhai Jadurani (with Cumroodin Tyahji) showed cause. — The 
last paragraph of s. 50 of Act X of 1877 enacts that when the plaintiff 
sues in a representative character, the plaint should show, not only that 
he has an actual existing interest in the subject-matter, but that he has 
taken the steps necessary to enable him to institute a suit concerning it.” 
And the Legislature illustrates this by saying: " >4 sues as B's executor. 
The plaint must state that A has proved R’s will." Moreover, s. 187 of 
the Indian Succession Act, X of 1865, absolutely forbids an executor or 
legatee to establish his right as such, unless a Court of competent jurisdic- 
tion shall have granted probate of the will or letters oi administration. 

[Melvill J. — That section has been made applicable to Hindu wills 
by 3. 2 of the Hindu Wills Act, XXI of 1870, as amended by s. 154 of Act 
V of 1881 : but the preamble to that Act shows that it does not apply to 
Hindus in the Mofussil of the Bombay Presidency. What, then, do you 
consider to be the Court of competent jurisdiction to prove this will ? 
The District Court of Surat. 

[Melvill, J. — The new Probate Act applies to the whole of British 
India, and extends to Hindus exempted under s. 332 of the Indian Succes- 
sion Act ; but it distinctly provides in s. 2 '* that, except in cases to which 
the Hindu Wills Acts, 1870, applies, no Court in any local area beyond 
the limits of the towns of Gaicutfca, Madras and Bombay* * * and no 

High Court in exercise of the concurrent jurisdiction over such local area 
hereby conferred, shall receive applications for probate or letters of 
administration until the local Government, with the previous sanotiou 
of the Governor-General in Counoil, by a notification in the offioiftl 
gazette, authorized it so to do."] 
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Nanabhai Haridas in reply. The applicant does not appear in any 
representative capacity. To the will in question neither the Indian Suc- 
cession Act, nor the Hindu Wills Act, nor the Probate [75] Act applies. 
No preliminary proceeding is necessary, or can be taken to prove it. 
It can, therefore, be proved in any suit or proceeding in which it may be 
produced as a basis of claim or right. 


1881 

JUNE 28» 

Appel- 

late 

Civil. 


JUDGMENT. 

The judgment of the Court was delivered by 

Melvill, J. — The rule nisi must be made absolute. There is no law 
at present in force in the Mofussil which obliges a person, claiming under 
a will, to obtain probate of the will, or otherwise establish his right as 
executor, administrator or legatee, before he can sue in respect to any pro- 
perty which he claims under the will. In any suit or proceeding institu- 
ted by him it is for the Court, in which the suit or proceeding is pending, 
to determine, for the purposes of such suit or proceeding, whether the will 
is genuine and valid, and confers upon the plaintiff, or applicant the right 
which he claims. The order of the Subordinate Judge refusing to enquire 
into the applicant’s claim until he shall have proved the will of Bai Umed 
in the District Court, is reversed, and the cases remanded for inquiry and 
decision according to law. Costs of this application on the respondent 
Bechardas. 


6 B. 73 = 
6 Ind, Jar. 
259. 


Rtde made absolute. 


6 B. 75. 

APPELLATE CIVIL. 

Before Mr. Justice MelviU and Mr. Justice Kemball. 


Ganesh Krishn {Original Plaintiff), Appellant v. Madhavrav 
Kavji {Original Defendant), Bespondent."^ [27th November, 1881.] 

Limitation Act {XV of 1877), sch, 11, arts. 66 and 116 — Registered bond^Comvensation 
for breach of contract. 

A suit to recover a specific sum of money due upon a registered bond or other 
written contract is a suit for compensation for breach of contraot in writing re- 
gistered, within the meaning of art. 116 of sch. 11 of Act XV of 1877, and may 
be brought within six years from the time when the period of limitation would 
begin to run against a suit brought on a similar contract which is not registered. 

[F.. 13 A • 200 — 1 1 A • .iN' .5^12 CiXj, J . 423 — * 8 Ind. Oas. 788 j Appr., 15 G. 221i R. , 
36 C. 394 = 9 C.L.J. 226 = 13 C.W.N. 1004 : 11 C.W.N. 903; 6 S.L.R. 148 ] 

This was a second appeal from the decision of K. F. Mactier, Judge 
of Satara, confirming the decree of the Assistant Subordinate Judge of 
Satara. 

[76] The plaintiff, on 2l8t October, 1879, sued the defendant to 
recover a sum of Rs. 575, balance of principal, and Rs. 175, interest, — in 
all Rs. 750, — due on a bond dated 12th August, 1867, which stipulated 
for the repayment of the sum advanced by biennial instalments : — Rs. 875 
having been repaid, credit was given to the defendant to that extent. 

The defendant did not appear. 

The Subordinate Judge held that the limitation of three years was 
applicable to the suit, and he gave the plaintiff a decree for sums payable 


Second Appeal, No. 477 of 1880. 
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to the plaintiff within three years of the date of suit. The District Judge, 
in appeal, upheld that decree. He said : "The sections of the schedule 
of the Limitation Act, XV of 1877, to which the six years’ rule applies 
are Nos. 116, 117, 118, 119, 120, and in none of these is a suit of this 
nature contemplated,— this suit being merely to recover instalments over- 
due on a bond so payable to which s. 74 applies. There is nothing in the 
suit about ‘ compensation for a contract broken,’ and clearly the three 
years’ limit is the only one which applies here.” 

The plaintiff appealed to the High Court. 

Vtnayak Mahadev Pandit, for the appellant.— The bond being regis- 
tered, the limitation is six years as for a suit for compensation for breach 
of contract. 

There was no appearance for the respondent. 


JUDGMENT. 

The judgment of the Court was delivered by 

Melvill, J. -We think that the lower Courts were in error in hold- 
ing that art. 116, soh. II, of Act XV of 1877 is not applicable to this 
case. The general remedy for breach of contract is a suit for compen- 
sation "for anv loss or damage” sustained by the plaintiff (Indian Con- 
tract Act, s. 7-3) ; and the suit is none tlie less a suit for compensation, be- 
cause it is brought for the specific sum due on a bond. (See Addison on 
Contracts, pp. 1060. 1062, 6th ed.). Article 116, soh. II. of Act XV of 
1877 appears to bo intended to cover all such cases, and to extend the 
period of limitation to six years, whenever the bond or other written con- 
tract has been registered. This view is in accordance with that taken by 
the Calcutta and Allahabad Courts in the cases of [ 77 ] Nohocoomar Moo- 
khopadhaya v. Sira Mullick (1) and Gauri Shankar v. Stirju (2). 

The decrees of the Courts below are amended, and the claim allowed 
in full for Rs. 750. 

The defendant must bear all costs throughout. 

I 

Decree aviended. 


6B. 77. 

.APPELLATE CIVIL. 

Before Sir. Michael Roberts Westropp, Kl., Chief Justice and Mr. Justice 

Bird wood. 


Lakhmichand Mansaram [Plaintiff) v. .Arjdna rin Ramji, 

[Defendant).* [1st March, 1881.] 

The Dekktian .IgrwultuTist's Relief .4c/ (.Vo. XVII of 1879), s. ii—.igreement of 
compromise* 

Under s. 44 of Act XVII of 1979 the plaintiff presented to the Subordinate 
Court of Talegaon an agreement oomproiuising the amount of a decree obtained 
by the plaintiff against the defendant in the Small Cause Court at Poona. The 
agreement stipulated that the plaintiff was to receive, in full satisfaction of the 
amount of the decree (which was for Rs. 69-16-1), the sum of Rs. 40 to be paid 
by yearly instalments of Rs, 4 eaoh, and that in default, the plaintiff was to 
recover the whole amount of the decree by executing it. The Subordinate Judge 
refused to file the agreement, being of opinion that it did not finally dispose of 
the matter. The case being referred to the High Court. 

• Civil Reference No. 7 of 1881. 

(1)6C. 94. 
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that the agreement was one finally disposing of the matter within the 1881 

meaning of s- 44 of Act XVII of 1879, and that, therefore, the Subordinate Judge March I 

of Talegaon was bound to receive it, and to proceed as directed in that section. * 

Under s. 617 of the Civil Procedure Code (Act X of 1877) and s. 36 Appel- 
of Act XVII of 1879, Dr. A. D. Pollen, SpecialJudge under the Dekkhan LATE 
Agriculturists’ Relief Act, referred this case for the orders of the High Court. OlVlL. 

The following are the facts, of the case as stated by Rao Saheb A.G. Bhave, 

Subordinate Judge of Talegaon, who refused to file the agreement present- ® ^ 
ed by the plaintiff : — 

“This is an agreement compromising the plaintiff’s claim against the 
defendant under a decree of the Small Cause Court at Poona. The plaintiff 
has thereby agreed to accept, in full satisfaction of [78] the amount recover- 
able under the decree, which is for Rs. 59-15-1, a sum of Rs. 40 to be paid 
by annual instalments of Rs.4 each, and that, in defaultof regular payment 
of instalments by the defendant, the plaintiff has a right to recover the 
whole amount of the decree by executing the same. 

“The question is, whether such an agreement is one finally disposing 
of the matter within the meaning of s. 44 of the Dekkhan Agriculturists’ 

Relief Act (No. XVII of 1879). 

I am of opinion that it is not. It is a contingent and conditional 
compromise, and it restores the plaintiff to the same situation in which he 
would have been if no compromise was effected upon the happening of the 
contingency or the breach of condition imposed upon the respondent. The 
debtors generally are so poor that in 75 out of 100 cases the breach must 
take place, and practically, the compromise has merely the effect of suspend- 
ing the operation or execution of the decree for a short time. I do not 
think that s. 44 was intended to apply to such agreements. It directs 

only those agreements to be filed which finally disnose of the matter in 
question. 

I, therefore, refuse to tile this agreement.” 

In referring the case to the High Court the Special Judge 
observed : — 

The Subordinate Judge of Talegaon, in charge of the Poona First 
Class Subordinate Judge's Court, has sent to me for perusal his proceed- 
ings in the matter of an agreement sent to his Court under s. 44 of the 
Dekkhan Agriculturists’ Relief Act. from which it appears that he, of 
hia motion, refused to file the agreement. 

This order of refusal appears to me to be illegal and without 
authority ; and I have, therefore, the honour to forward the proceedings 
for such notice as the Honourable the Chief Justice and the Judges of 
the High Court may think fit to take of them. 

“It seems to me that the agreement was a very fair and nroper one, 
decidedly advantageous to the judgment-debtor; and that I may mention 
that agreements of a similar nature are very common.” 

There was no appearance of parties in the High Court 

[79] The following is the judgement of the Court : 


JUDGMENT. 


Wbsiropp, O.J.— The Court is of opinion that the agreement was 

disposing of the matter within the meaning of s. 44, Act XVII 

of ia79, and, therefore, that the Subordinate Judge of Talegaon, was 

bound to receive it, and to proceed as directed in the above-named 
section. 
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Whether the Special Judge is right in supposing that the agreement 
is one for the benefit of the judgment-debtor, would depend to some 
extent on the question whether the decree, the subject of it, was or was 
not barred by limitation at the time of the agreement. See cl, 3, s. 25, 
of the Indian Contract Act IX of 1872. 


6 B. 77. 


6 B. 79. 

APPELLATE CIVIL. 


Before Mr, Jxcstice Melvill and Mr. Justice Kemball. 


Kalidas [Original Defendant), Applicant v. Vallabhdas 

[Original Plaintiff), Opponent* [27th September, 1881.] 

Jurisdiction — Court of Small Causes—** Damages on account of rent Suit for usa and 
occupation — Trespass ^Ejectment — Mesne profits. 

The plaintifi obtained a decree declaring him entitled to a certain house. He 
thereupon gave to the defendant, who was in occupation notice to pay him rent 
and on default of such payment ho sued the defendant in the Court of Small 
Causes to recover “ damages on account of rent.” 

Held that the suit was not maintainable in a Court of Small Causes, which 
oould not be used as a medium for ejecting, by indirect means, a person in pos- 
session of immoveable property. 

Held, also that tho plaintifi’ssuit was only maintainable as a suit for damages 
on account of trespass, and in such a suit it would be necessary for the plaintiff 
to prove possession prior to the trespass, or to have obtained a decree in eject- 
ment which would relate back to the date of the trespass. The plaintiff had 
obtained nothing more than a decree declaring him to be the owner of the house ; 
but this did not necessarily import a right to immediate possession, nor could 
the plaintiff bo allowed to derive from it all the benefit which he might derive 
from a decree in ejeotment. 

[R., 31 C. 340 = 8 O.W.N. 246; D., 15 B. 400.] 

This was an application for the exercise of the High Court's ex- 
traordinary jurisdiction against a decree passed by Khan Bahadur Cursetji 
Manekji Cursetji. Judge of the Court of Small Causes at Ahmedabad. 

[ 80 ] The facts of the case were as follows : — 

A house situated in the city of Ahmedabad belonged to one Khusal* 
brother of the plaintiff. On the death of Khusal che plaintiff obtained a 
certificate of heirship to his brother and laid claim to the house. Ehusal's 
widow, Ganga, disputed the claim, and by a suit had it established that 
her husband and the plaintiff had been divided, and that, therefore, she 
was entitled to the house for her lifetime. 

Some time afterwards Ganga executed a mortgage of the house to one 
Hargovandas, who sued her upon it, and obtained a decree. After the 
passing of this decree, Ganga died, and Hargovandas proceeded to sale* 
and the bouse was bought by the defendant's father. 

Tho plaintiff thereupon brought a suit against Hargovandas, as well as 
the defendant’s father, and obtained a decree declaring that Ganga had 
only a life-interest in the house, and that what passed to the purchaser 
at the sale under the decree against her was nothing more than her life- 
interest, which alone she oould convey. The decree declared the plaintiff 
entitled to the house. 

The plaintiff now sued in the Court of Small Causes at Ahmedabad. 
He alleged that he was the owner of the house; that Ganga fraudulently 


* Extraordinary Applioation No. 99 of 1881. 
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executed the mortgage to Hargovandas who collusively with her obtained 
a decree, and sold the house to the defendant’s father ; that he having 
obtained a decree, in the Court of the Subordinate Judge declaring him to 
be the owner of the house, the defendant’s father should have given up 
possession to him, but did not ; that since the death of the defendant’s 
father in September, 1880, the defendant himself had been in possession ; 
that the plaintiff gave a notice to the defendant, but the defendant would 
neither vacate the house nor pay him rent ; and the plaintiff prayed for 
Rs. 8, being damages for the loss of rent for four months. 

The defendant {inter alia) contended that the plaintiff must first sue 
in the Court of the Subordinate Judge for ejectment, and that his present 
action could not be maintained. 

The Judge of the Court of Small Causes held that “the effect of 
the decisions in the plaintiff’s favour is that the defendant’s father, buying 
after Ganga’s death, absolutely took nothing by his [8l] purchase. Ganga 
had, at least, only a life-interest, and that, of course, ceased on her death. 
The defendant’s father paid money only for such right, title, and interest 
as Ganga had in the house, * + + ^ 1 ^^ defendant's 

vakil has contended that the plaintiff is bound to bring a suit for eject- 
ment before he can sue for use and occupation. ^ 

But, after the decisions in his favour, the plaintiffs’ title I consider to be 
fully established, and he is not bound to sue for ejectment. He can 
■certainly bring a suit of this nature in this Court for wrongfully holding 
over premises which it has been decided by a compateut Court do not be- 
long to them but to the plaintiff. It would, under the circumstances, be 
plainly unjust a.nd inequitable to assist the defendant in his wrongful 
occupation by making the plaintiff (who has already suffered much by 
costs of litigation) bring a suit for ejectment, which would cost him a deal 
of money and delay the remedy.” 

The Judge of the Court of Small Causes made a decree in favour of 
the plaintiff for the rent asked for. 

Nanabkai Haridas, Government Pleader, on behalf of the defendant 
moved the High Court for a rule nisi, calling on the plaintiff to show 
cause why the decree of the Small Cause Court should not be annulled. 
The rule was granted on the 14th of July, 1881, by Kemball and 
Pinhey, JJ. 

Pandurang Balibhadra showed cause. — The plaintiff has done all 
he could. He has got a declaratory decree as regards his title, and the 
defendant’s possession is clearly wrongful. And a suit to eject him 
properly lies in a Court of Small Causes, and the circumstance that an 
incidental inquiry into title is necessary, does not deprive that Court of 
its jurisdiction. In Mugun Chunder Chuttoraj v. Surhessur Chucker- 
butty (1) a person was an innocent purchaser for value, and held bona-fide 
possession in ignorance of the plaintiff’s rights, and the plaintiff obtaining 
a decree sued him for mesne profits for the time during which he had 
been kept out of possession by the defendant. The Court held that 
mesne profits could always be recovered from a person who had enjoyed 
them, even though he had been in bona-fide possession without 
[82] knowledge of the defect in his title. In Bam Chunder Surmah v. 
Bam Chunder Pal (2) it was held that where intermediate holders com- 
bined wrongfully to keep an auction-purchaser out of possession, they 
must all be held liable for mesne profits. [Melvill, J. — But can 

(1) 8 W. B. 479. (2) 23 W. R. 226. 
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you cifco auy authority for holding that a suit for root or masne nroSts 
could be brought before suing for possession, aud merely on the strength 
of a declaratory decree in which no consequential relief is given ? ] No ; I 
cannot. 

Nanabhai Haridas in reply. — This case must be decided on the same 
principle as that in which Jatnnadas v. Bai Shivkor (1) was decided. 
That suit was before the same Judge, and was for damages on account of 
rent, and this Court hold that the suit could not be regarded as one for 
use and occupation, the claim not being based on an express or implied 
contract, and that the plaintiff's proper remedy was by a suit in eject- 
ment accompanied by a claim for mesne profits. The plaintiff s present 
suit is premature, and not cognizable by a Court of Small Causes. 


JUDGMENT. 


The judgment of the Court was delivered by 

Melvill, J. — This claim purports to be one for “damages on account 
of rent," and, therefore, resembles that in Jamnadas v. Bai Shivkor (1). 
The case differs, however, from Jamnadas v. Bai Shivkor in two parti- 
culars, viz., that the plaintiff has obtained a decree declaratory of his title, 
and has given to the defendant a notice to pay him rent. The notice can- 
not make the defendant the plaintiff’s tenant, nor create a contract be- 
tween the parties ; and, therefore, if regarded as a suit for rent, or for use 
or occupation, this action will not lie. It can only bo maintainable as a 
suit for damages on account of trespass : and. before such a suit can be 
maintained, the plaintiff must, we are inclined to think, prove possession 
nrior to the trespass, or have obtained a decree in ejectment, which would 
relate back to the date of the trespass (Turmr v. Camero7i's Coalbrook 
Steam Company{2)). The plaintiff has obtained nothing more than a decree 
declaring him to be the owner of the house ; but this does not necessarily 
import a right to immediate possession, nor can the plaintiff be allowed 
[83] to derive from it all the benefit which he might obtain from a decree in 
ejectment. If this were permitted, a plaintiff would never bring a suit 
for possession: but, having obtained a cheap declaratory decree, he would 
proceed to worry the defendant by constant suits for mesne profits in the 
Small Cause Court, until the defendant would throw up the property, and 
the plaintiff would obtain, to the detriment of the public revenue* all the 
advantages which he could derive from a suit in ejectment. Assuming, 
(though it is very doubtful), that the present action is maintainable in 
any Court without a previous decree, or simultaneous claim for posses- 
sion of the property, for trespass on which mesne profits are asked, we 
feel no doubt that it is not maintainable-in a Court of Small Causes, whioh 
cannot be used as a medium for ejecting, by indirect means, a person in 
possession of immoveable property. 

Rule 7nade absolute with costs. 


(1) 5 B. 672. 



(9) 5 Bxoh. 939. 
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APPELLATE CIVIL. 


Before Sir Michael Roberts Westropp^ Chief Justice, and Mr. Justice 

Btrdwood. 


Bdngo Bujaji [Plaintiff) v. Babaji and others [Defendants) * 

[23rd March, 1881.] 

Limitation Act XV of 1877, s. 25— Native date— Month, 

• 

The plaintiff sued on a note, bearing a native date, Ashad Vadya 13th, Sha'ke 
1799 (7th August, 1877), and oontaining a stipulation for payment of the money 
to this effect:—" In the month of Kartik, Shake 1799,— that is to say,, in four 
months,— we shall pay in fall the principal and interest.” The plaint was filed 
on the 6th Deoember, 18S0, in the Court of Small Causes at Poona. Tho 
Judge was of opinion that the claim was barred. Oq his referring the case to 
the High Court for its decision. 

Held, that the period of four months was, for the purpose of ascertaining whe- 
ther the suit was barred by lapse of time, to be oalcuiated according to the Gre- 
gorian Calendar, under s. 25 of the Limitation Act XV of 1877, and tl^at the 

claim was not barred. 

[R.. 24 C. 382 ; Jl C.P.L.R. 91.] 


Rao Bahadur Madan Shrikrishnaji, Judge of the Small Causa 

Court at Poooa, referred the following case, with his opinion thereon, for 
the decision of the High Court under s. 617 of Act X of 1877 : — 

“ This is a suit to recover Rs. 60 on a note dated Ashad Vadya [ 84 ] 
pth. Shake 1799, corresponding with 7th August, 1877 ; and the question 
for decision is, whether the suit is barred by the law of limitation. 

I am of opinion that it is barred. 

The question hinges upon the construction of - the clause fixing the 
time for payment. It runs as follows ‘ In the month of Kartik, Shake 
atoresaid (1799)— that is to say in four months — we shall pav in full 

the prinpipal and interest ; herein we shall not fail' By this stipulation 
I understand that the defendants meant to pay the amount of the note 
with interest in the month of Kartik, Shake 1799, and that the mention of 
the words four months * after the word ‘ Kartik ’ was made to fix the date 
on which the payment was to be made. The note thus became payable 

?or 7 ^^ U Shake 1799, corresponding with 2nd December, 

1877, whereas this suit was filed on the 6th December. 1880. 

It is contended on behalf of the plaintiff that the time fixed for pay- 

menfc IS four months from the date of the note, and that the four' months 

should be calculated according to the Gregorian Calendar, as provided in 
s. 25 of the Limitation Act. - 


To me It seems that s. 25 is not applicable to the present case, be- 
caus^ according to the Gregorian Calendar, the four months expire on 
7.tb Uecember. 1877, corresponding with Margasbirsh Shudha 3rd while 
the note is expressly made payable in Kartik, the last day whereof 'corrps^ 
ponds with 4th December, 1877 ; and if the four-months* timq be calculated 
according to the Gregorian Calendar, the word Kartik will have no 
effect at all The only construction that can be pub on the clause -rvMn 
Kartik, Shake 1799; that is to say, in four months’— is within thp. time 
ot tour months which would expire in the month of Kartik,. Shake 1799/- ! 

J • case I have dismissed the , spit, subject, 

the decision of the Honourable the High Court.” 



S,mall Cause Court Reference, No. 2 of 1881. 
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There was no appearance of parties in the High Court. 
The following is the iudgmept of the Court ; — 


, : JUDGMENT.. 

WestROPP, C.J. — The Court thinks that the true construction of the 
note is that the 'maker was to pay within four lunar [ 85 ] months from 
the date, which' period would expite in the month of Kartik. Four months, 
according to the Gregorian Calendar, would extend beyond that month, 
and exfHi-e in Margashirsh. But the legislation in s. 25 of Act XV of 
1877 is absolute. There is no saving of cases in which it appears on the 
face of the. contract that lunar months were intended by the parties. This 
Court must, therefore, be guided by s. 25, and hold the period of four 
months to be, for the purpose of ascertaining whether or not the suit is 
barred by lapse of time, four months according to the Gregorian Calendar, 
which period expired on the 7th December, 1880. The plaint having been 
presented on the 6th December, 1880, was in due time, and this suit is not 
barred. The Court, therefore, reverses the decree of the learned Judge of 
Small Cause Court of Poona, and directs the suit to be reinstated. 

Decree reversed. ■ 

% 

NOTE. — See NWeanthv. DnUatrayeiy B. 103. 

I 

4 

I 

6 B. 85»6 Ind. Jur- 260. 

I 

APPELLATE CIVIL. 

' Before Mr. Justice Melvill arul Mr. Justice Keviball. 


BuIiAKHIDAS (Original Plaintiff), Appellant v. Keshavp.AIj 
AND OTHERS iOnginal Defendants) y Respoyideuts, 

[6th Deoember. 1881.] 

^ « 

Bindu law-hiheritance-DaughUr^s right of survivorship-joint estate -Widows- 
Difference in Oie law of Bomba^f and the other Drestdeyunes. 

' ' Iq those parts of the Prosideocy of B iinbay whore tho doctrines of the Mayukh 

‘ ' prevail daughters take not only absolute but several estates, and. oonsoquontly, 

! ■ when without any issue, may dispose of such property during life, or may devise 
it by, will. 

The rule is ditlorent in Bengal and Madras, where daughters take by inherit* 
anco a joint estate with rights of survivorship : Auntirtolall Bose v. Rajoneekant 
Miller (1) ; Katinma Nachiar v Dorasingi Tevar (2). 

Result of the application of the Bombay rule to widows stated. 

l*F.! 9Bom. L.R. 129-3; R , 21 B. 739 (745) : 21 B. 192-1 Bom. L.R. 674 ; 2 S.L.R. 
59.] 

This was a second appeal against the decision of A. H. Unwin, 
Assistant Judge of Ahmedabad. oontirmiug the decree of tho Subordinate 
Judge of Ahmedabad, Rao Bahadur Mukundrai Manirai. 

• One Aditram, a separated Hindu Grihastba, died in 1824, leaving a 
widow and two daughters, Kashi and Ganga. The [86] widow died m 
1865, and was in possession of her husband's property till her death, 
sintie which event the possession continued with Ganga alone. The other 
daii^h'ter, Kashi, died in 1868. leaving her step-son. the plaintiff Bula* 
khidas, as her heir and also devisee of her property by a will. Ganga died 


• Second Appeal, No, 226 of 1881. 


(1) 2 I. A. 113. 


(2) 6M.H.0,B. 310. 
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in 1869, leAviog the defendants as her heirs in possession of the entire 
property formerly owned by her father, Aditram. 

Under these circumstances the plaintiff claimed to recover half a 
share of that property,— first, as heir of his step-mother, Kashi, and, 
secondly, as the devisee under bet will. The defendants {tnter alia) con- 
tended that Kashi having predeceased Ganga, the latter became the sole 
owner by survivorship, and that, consequently, the entire property was 
theirs to the total exclusion of the plaintiff. Both the lower Courts 
allowed the defendant’s contention, and rejected the claim of the plaintiff, 
who appealed to the High Court. 

Nanahhai Haridas, Government Pleader, for the appellant. — Accord- 
ing to the Hindu law which obtains in the Presidency of Bombay and 
especially in Gujarat, there is no right of survivorship between daughters : 
Mayukh, c. IV, s. 8, para 1, and s. 8, para 10; West and Buhler (iind 
ed.) pp. 50, 155, 292, note (/), 475, note (c). 

Manekskah Jehangirskah, for the respondents.— The case of daugh- 
ters is analogous to that of co-widows, who take a joint estate for life, 
with rights of equal beneficial enjoyment and of survivorship : Gajapathi 
Nilamani v. Gajapathi Badhamani (l). [Kemball. J. — In the lease of 
Aumirtolall Bose v. Eajoneekant Hitter (2) the Privy Council held that 
where two daughters had already succeeded jointly by inheritance to their 
father s estate, and at the death of one of them the survivor was a childless 
widow, the latter would nevertheless take by survivorship the whole 
estate. The High Court at Madras seems to have held similarly : Kattama 
Nachiary. Dorasinga Tevar (3) ; Mayne’s Hindu Law (2nd ed.). pp. -501, 
3. 475.] These cases seem to be conclusively in the defendant’s favour. ' 

[87] Nanabhai Haridas in reply.— The cases cited by the other side 

are not Bombay oases. In Bombay the principal authority of Hindu law 

is undoubtedly the Mitakshara, and, according to it, the daughters take a 

limited estate. The case of sons or co-widows is different. They generally 

remain in the family or near one another ; but, as regards daughters, the 

presumption is that they would be widely separated and placed in different 

circumstances. To apply the rule of survivorship to them would be 
inconvenient. 


JUDGMENT. 

The judgment of the Court was delivered by 
Melvill J.— The decision of the acting Assistant Judge— tha 
daughters take by inheritance a joint estate, with rights of survivorshin— 
IS in accordance with the law as laid down in Madras and Bengal 
Aurmr ohll Bose V Bajoneekant Hitter (2); Kattama Nachiar v. DorasLc 
TevariS) The only question which we have to consider is whether th< 
rule IS the same on this side of India. In this Presidency, and especially ir 
Gujarat, from whence this ease comes, the Vyavahara Mayukha is s 
principal authority ; and on the strength of chapter iv. s. 8. oara 10 of the 
Mayukha It has become the established rule in this Presidency that daugh 

tors take by inheritance an absolute estate and not a limited interest a< 

they would under the Mitakshara : Mutta Vaduganadha Tevar v 
Borasmga Tevar{A). The concluding words of the same paragraph 

Trv 1 “ “‘J’"® than one. they are to divide [the 

estate], and take [each a share]” seem to us sufficient authority foi 

holding that, where the doctrines of the Mayukha prevail, daughter- 


(1) 1 M. 290, 

(3) 6 M.H.O.R. 310. 


(2) 2 I.A. 113. 
(4) 8 I.A. 99. 
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take, not only absolute, but several estates, and, consequently, when not 
having any issue, may dispose of such property during life, or rnay 
devise it by will: Harihhat v. D aTnodaTbkat il) . This is the view 
which appears to have generally been taken by the shastris, and to have 
commended itself to the learned authors of West and Biihler’s DigestfS) ; 
and it is certainly a far more convenient rule than that of regarding 
as joint tenants two or more daughters who have married into different 
[88] families. No doubt it involves the application of the same rule to 
widows, of whom, in the paragraph immediately preceding the one which 
we have cited, Nilakuntba says : " If there be more than one, they will 
divide the wealth, and take shares ’* : and such rule, when applied to 
widows, would not be in accordance with that which the Privy Council 
has held to prevail in Bengal and Madras : Bhugviandeen Doobetj v. Myiui 
Baeeid); Gajapathi Nilamani v. Gajapathi Radhamani (4). But as regards 
the devolution of the state of one of two widows, the result of the two 
rules would not, practically, bo different. If the widows take a joint 
estate, the surviving widow takes the undivided share of the other widow 
by right of survivorship. If they take several estates, the surviving widow 
would take the divided share of the deceased widow by right of inheritance, 
as her husband’s next heir. 

We reverse the decree of the acting Assistant Judge, and remand the 
case in order that it may be determined whether the suit is barred by 
limitation, and, if not, whether the plaintiff is entitled to succeed to 
Kashi's half share under Kashi’s will, and, if not, whether he is her next 
heir. 

Costs to follow the final decision. 

Decree reversed. 


6 B. 88. 

APPELLATE CIVIL. 

Before Sir Michael Roberts Westropp, Kt„ Chief Jwsiicc, 

and Mr, Justice Melvill, 


Sayad Mahombd Ali (Original Defeyidartt), Appellayit v, Sayad 
Gobar Ali (Original Plaintiff), Respondent.* [IQbh July. 1881.J 

Mahomednn law^Wakf—Orant— Descent per Bllrpes— Gron/ inam fo and 

his children, without restriction as to namsst hi order that they ntay pray for the 
perpetuity of Government. 

A sanad of tbo Emperor Sh'ih Johan, dated A.D. 1651-52, granted in inam to 
one S^yad Ha«an the village of Dharoda and certain landa of another village in 
these terms Lot the whole village above-mentioned, as well as the above- 
mentioned land, be hereby settled and conferred as above, manifestly and know- 
ingly as a help for the means of subsistence for the children of the above-men- 
tioned Sayad [89] Hasan without restriction as to names, in order that, using 
the inoomo thereof from season to season and from year to year for their own 
maiotcnauco. they may ougago themselves in praying for the perpetuity of this 
over-enduring Government '’ 

Reid that this grant did not constitute wakf, or a religious endowment, mak- 
ing the village doscondible to the issue of the donee par sfirpas (that is, allowing 
representation) rather than according to the ordinary Mahomodan law ; and the 
direction that the donee and his issue wore to pray for the perpetuity of the then 
existing Government, meant no more than an inculcation of gratitude for the 

* Second Ap{ieal, No. 336 of 1880. 

(1) 3 B. 131. (2) West aUd Biihler, pp. 50, 154. 156, 476, note (c), 

(3) 11 M.I.A. 487, (4) 1 M. 290. 
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gift ; and that neither neglect to fulfil the direction nor the downfall of the Gov- 
ernmeot, would work a forfeiture or avoidance of the grant. 

Although a wazifa gnat may be a religious eodowment, such is neither oeces- 
sarjly nor even generally its nature. Hance the use of term viauzif (alias wazif 
or wazifa), with regard to the grant of a village, does not stamp the grant as a 
wakf or religious endowment. 

[R., 13 B. 264 (269) ]. 

This was a second appeal from fche decision of S. H. Phillpotts, Judge 
of Ahmadabad, reversing the decree of R. B. Mukundraya Maniraya, 
Subordinate Judge (First Glass) of Abmedabad. 

The Emperor Shah Jehan in A.D. 1651-52 granted in znam the village 
of Dharoda, pargana Matar, in thp Collectoratie of Kheda, to one Sayad 
Hasan. The substantial words of the sanad ran thus “ Let the whole 
village above-mentioned as wall as the land above-mentioned be hereby 
settled and conferred as above, manifestly and knowingly as a help for the 
means of subsistence for the children of the above-mentioned Sayad Hasan, 
without restriction as to names, m order that, using the income thereof 
from season to season and from year to year for their own maintenance, 
they may engage themselves in praying for the perpetuity of this ever- 
enduring Government.” In pursuance of this grant the descendants of 
Sayad Hasan have been enjoying the proceeds of the village of Dharoda. 
The last holder of the half share of the village was one Sayad Dada, whose 
descendants were as follows : — 


Sayad Dada. 


Hydat AH. 

I 

Raja Ali. 


[90] Of the sons of Dada the youngest, Hydar Ali, died first, atid 
Eaja Ali succeeded as a sharer. The plaintiff’s father died next, and the 
plaintiff succeeded him. Next died Baja Ali, childless. Then died Dakar 
Ali, leaving his grandson Mahomed Ali, the defendant. Under these 
circumstances the plaintiff sued to establish his right to a half share of the 
proceeds of the village enjoyed by Raja Ali on the ground that tUe pro- 
perty was wafc/, aud, as such, descendible per stirpes. He also set up 
a family custom. 

The defendant denied that the property was wakf, and that any cus- 
tom favouring representation existed in the family; and contended that, in 
accordance with the ordinary principles of the Mahomedan law, the plain- 
tiff was entirely excluded, and could claim no more than a third share. 

Tne Subordinate Judge rejected the plaintiff’s claim ; the District 
Judge reversed his decree, and awarded the claim. 

The defendant appealed to the High Court. 

Nanabhai Haridas, Govern menc Pleader, for the appellant. 

Rao Saheb Vasudev Jaganath Kirtikar, for the respondent. 

JUDGMENT. 

The judgment of the Courb was delivered by 

WfiSTROPP, G, J. The learned District Judge founded his decree on 
the assumption that the yillage of Dharoda is held by the family of Sayads, 

m 


I 

Bakar Ali, 

I 

H isan Ali. 

I 

Mahomed Ah 
(Defendant;. 


I 

Askar Ali. 

I 

Gobar Ali. 
(Plaiolifij. 
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1881 who are the contending parlies in this suit, as a religious endowment, to 
July 19 , wbicb the passages which he quoted from the Khizanat ul Muftien and 
— the Alamgiri, as given at p. 342 of the Appendix to McNaghten s Maho- 
Appbl- medan Law, are applicable. To us it seems that those passages are 
LATE prouerly applicable to what is known to Mahomedan law as tvakf^ and not 
Civil ^ mere grant to a man and his children, without restriction as to names, 

— for his and their maintenance, — they engaging themselves in praying for 
6 B. 88, (jLe perpetuity of the then existing Government, The/arwian or altaTfighci 

grant, which contained that limitation, was dated A.D. 1651*52, and 
seemed to be a renewal of a former grant, but with the additional provi- 
sion in favour of the children of the donee “without restriction as to names.” 
which addition is not sufficient to enable us to say that the village was 
to be descendible [91] to the issue of the donee per stirpes U.e., allowing 
representation) rather chan according to the ordinary Mahomedan law. Our 
Persian interpreter says that he has never previously met the expression 
“ children without restriction of names.” We are unable to say that such 
a grant, as that contained in the fatmau of 1651-52, constitutes ivcikft and we 
are inclined to think that the direction that the donee and his issue were to 
pray for the perpetuity of the then existing Government, meant no more 
than an inculcation of gratitude for the gift ; and that neither neglect to 
ful6l the direction, norths downfall of the Government, would have 
worked a forfeiture or avoidance of the grant (see the now repealed 
Bombay Reg. XVII of 1827, s. 38. cl. 2). Nor would a Civil Court have 
given damages for the neglect, or enforced the offering of the prayers by 
any proceeding in the nature of MCindamus or injunction. An attempt, 
however, was made on behalf of the plaintiff (the respondent) to show, 
dehors the farman of 1651-52, that the village of Dharoda was, in fact, 
held as a religious endowment ; and for this purpose a passage, alleged to 
have been extracted from the Mirat Ahmadi, the historical work in Per- 
sian of Ali Mahamadkhan. at one time revenue minister of the province of 
Gujarat, was given in evidence. That passage (if genuine and accurate) 
seems to us to show that the villages of Basna, Aishpad, and Sarsa were 
held by the Shahya Sayads for the purpose of meeting their own expenses 
as managers of the shrine or sanctuary of the Pir Sayad Mahamad Shah 
Alam Saheb Bokari and a masjid and monastery appendant thereto, 
situate in the district of Rasulebad, and the expenses of the fairs or 
festivals held in connection with that shrine, but that the villages oi 
Dharoda, Nehali, Bakrol (Yakrol), Amburali and Jalajpor were held 
for the maintenance (vajh-maash) of the same Sayads in accordance 
with the ancient far mans oi mauzif ” (xvazifa^ wazif). Distinguishing 
thus between the objects for which those two sets of villages were grant- 
ed, that extract does not appear to us to carry the case any further 
in favour of the plaintiff than the/arz/ian of 1651-52. For the respondent, 
however, it was argued that mauzif alias xoazif meant a religious endow- 
ment: but the learned Government Pleader, on behalf of the defendAnt, 
has referred to Johnson’s Persian and Arabic Dictionary, p. 1274, 
[92] column 1, where wo find the following passage: — " Mu wazzaf, allowed 
a fixed pay or pension — wazifa — ordained, limited. “Muwazzif” one who 
orders a daily stipend,” p. 1370, “'wazifat* (pi. wazasif and wazuf.) a 
pension, stipend, salary, soldioFs pay, allowance of provisions, commons (by 
the day, month or year), anything stipulated oragr^ed upon, a task, religious 
duty, employment, post, office, use. purpose.” "‘Wazif khuwuF^a pen- 
sion." Professor H. II. Wilson in his Glossary, p. 557, describes *wazifa 
as *‘a pension, a stipend, a grant of land rent free, or at * quit-rent, to 
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pious persons, or for past services; revenue collected at a stipulated 
or fixed rate for a certain quantity of land,” and " wazifadar ’ as ‘‘^the 
holder of a pension or of a rent-free grant of land.” Mr. E* P. Eoberfcsoni 
in his Glossary at p. 49, plac. 2, speaks of * wazifa ’ as "land granted rent 
free or at a quit-rent by the Mahomedan Government to pious pensona for 
past services and to Kazis. It now (heScontinues) in n^any instance^ 
pays salami to Government. Some of tbe Padshahi and oth.ev grants. ^are 
still forthcoming. When Gujarat was subordinate to the Court of, Delhi, 
the Etnperors of Hindustan and their subordinate Governors gave 
many grants even of entire villages under the term ‘ wajipha^’ signifying 
a deduction, — that is, an authorized deduction from the gross revenue on 
account of alienations. In addition to the above there are lands,- w.h^ch 
are called ‘ wajipha,* that were claimed by purchase or gift from the late 
Governments, and for which many of the proprietors hold youcherg ; while, 
with regard to others, the plea of long possession is all that they cap urge 
in support of their claims.” Morley (Digest, Voi. I, p. 646) , mentions 
‘wazifah ’ as “land assigned for the payment of pension or stipend.’.' There 
are three cases reported by Borradaile (1) in relation to ii^azifa lands, 
in none of which cases are the lands there in litigation treated as held by 
way of religious endowment or wakf. Of loazifa lands in the district of Surat 
the Bombay Gazetteer (2) says that they were granted by the Mussalman 
rulers, and yield a small quit-rent of from annas six to rupee^ , three ;per 
bigha. In the same work (3), with respect to similar lands in the district of 
Broach, occurs the following passage “The second class of lands held fi;ee 
[93J of service are those known as xoazifa or stipendiary lan,ds. ,This is a 
Mussalman form of gift, and is of importa;nce in this distrigt, .as the estates 
of the thakors are technically alienations, of this class. In a repp^*t pn .the 
alienated lands of the Broach sub division in 1776 (4), wazifa landjsi ;)aiie 
said to have extended over 5,873 acres, representing a yearly revenue of 
Rs. 30,000. Most of these lands were, it was stated, then, enjoyed , by 
Mahomedans, Kajis, Sayads, Fakirs and others who chiefly resided at 
Surat. Some of these alienees held under grants from the Delhi Emperors, 
others under grants from the Ahmedabad Sovereign, and a third class upder 
grants from the Nawabs of Broach. These lands are now said to have 
almost entirely passed into the hands of Hindu money-lenders — Wanias, 
Brahmins, Brahma Kshatris, and others.” In a report of Mr. Davies. 
Collector of Broach, dated 13th December, 1847, and published at p. 93 
of No. XXX of the New Series of the Selections from the Records of the 
Bombay Government, a particular species of wazifa is mentioned under 
the name of ‘wuzzeefa khyrat’ as denoting “lands held in prescripr 
tive endowment of Mahomedan shrines (included under the general 
term of Pasaeefa ip Appendix A to Reg. XVII of 1827)”; and at p..- 95 
Mr. Davies says : “ The|wuzeefa khyrat’ is analogous to dpvastbaD, the one 
being a Mahomedan and the other a Hindu term for lands originally 
bestowed with one and the same object, the support, viz.y of religious 
establishments. I do not anticipate that much would be resuipable oqt of 
this class of lands, nor indeed any. except in cases where the alienation 
was found to be continued to the benefit of individuals rather than of 
establishments.” ‘ Ekyratf khairaty is hy H. H. Wilson (5) described; as 


/P P* ^21, published in 1877. 

(3| Vol. n, p. 496. { \ 

<4) Mr. Perrott’a Rep, 16th May. 1776, Pol. Dep.. Diary No, IQj 

(6) Glossary, p. 274, and see 2 Malcolm’s Central India, pp. 28. «74. 3td ed. 
Oalloway’s India, p. 76. T . ... i.. i ^ 
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1881 "alms, charity ; lands given as charitable eodowmonts : (the term is more 
July i9. especially applicable to grants or alms given by or to Mahomedans).’* It 

is derived from * kair ' which, Wilson says, means good, well, best” (1).> 

Appel- result of these references is that, although a 7vazifa grant may 

LATE be a religious endowment, such is neither necessarily nor [94] even 
Civil, generally its nature. Hence the use of the term ' mauzif ’ {alias wazif, 

— wazifa) with regard to Dharoda does not stamp the grant of that village 

® to the Sayads as a religious endowment or tuakf ; and, as already observed, 

it is, as an allotment of maintenance, placed in antithesis to Basna and 
two other villages devoted to the purpose of maintaining the fairs or festivals 
held in connection with the shrine of Shah Alam. The plaint filed by 
Sayad Hasan Ali against the Talukdari Settlement OfiQcer in February, 
1875, does not aid the respondent ; inasmuch as the claim there made 
(third in order) in respect of village expenses in relation to the fairs is 
expressly rested on agreement by way of compromise, and not upon the 
terms of any original grant. To countervail the inference sought by 
the respondent to be drawn from the Mirat Ahmadi and the plaint 
just mentioned, that, dehors the fannan, it appeared that the village 
of Dharoda must originally have been granted to the Sayads for the 
purpose of supporting the shrine and its fairs, the appellant was 
rightly permitted to use in evidence the record in Special Appeal 
254 of 1871, a suit in which the present respondent Gobar Ali and 
others of his family were defendants. Those defendants had. in their 
written statement, set up against the plaintiff (who sued to establish the 
title of his judgment-debtor Ladli Begum to a share in the village of 
Dharoda) as a defence that she had not any share in the village, — -it being 
a joint ancestral property and a charitable endowment which could not 
be divided. But in the judgment of Mr. F. D. Melvlll (our late esteemed 
colleague), then Acting District Judge of Ahmedabad, it is stated that "on 
the hearing of the (regular) appeal it is admitted by the respondents that 
their plea — that the property is an endowment, and, therefore, not liable 
to the rules ordinarily applicable in regard to its descent and alienation — 
cannot be sustained.” He held her entitled to a twelfth share in Dharoda 
as heir of her husband Gulam Mahamed (one of the Sayads). which decree 
was affirmed with costs in this (]ourt by Sir C. Sargent and Mr. Justice 
M. Melvill on the 22nd January, 1873, and is at direct variance with the 
mode of descent insisted upon by the respondent (Gobar Ali), the plaintiff 
in the present case. 

■ It may be that there are instances in which grants by way [98] of 
7naddad i, inaash or wazifa are accompanied by such oiroumstances and 
conditions as to render them religious endowments, and descendible in a 
manner different from the ordinary law of descent prevailing amongst 
Mussalmans ; but the present case is not, in our opinion, such an 
instance. 

Bibi Knveez Fatima v. Bihi Shahha Jan (2) in many of its circum- 
stances resembled the present case. The grant there in question was held 
not to amount to %vakf \ yet there, as here, the grant was made to a Sayad 
the descendant of a Pir, was described as * ahna ’ ayma 13), and stated 
to be for the support of himself and his family; and be was to pray for 
the grantor. There was the additional circumstance in that case, not 

(1) Gloflsary.p. 274. (2) 8 W.R. 313. (3161. 

(3) Wilson's Gloss., 13. He describes it as " land granted by the Mogul Govern 
ment eitbor rent free or subject to a small quit rent to learned and religious persons o 
the Mahomodau faith or for religious and charitable uses in relation to Mahometanism,** 
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found in the farman with which we have to deal, that one of the objects 
of the grant was to defray the expenses of a khankah, i.e., “ a monastery, 
a place where religious mendicants of the Mahomedan religion temporari- 
ly reside” (i). Whether we should concur with ?the High Court of Cal- 
cutta in holding that a grant for the support of a khankah is not a 
religious endowment, we do not express any opinion, and it is not neces- 
sary that we should do so. 

The terms of the sanad by way of maddad i. maash in Shah 
Uzeezoollah v. The Collector of Saharanpur are not set forth in the report 
in 4 Sadr Divani Adalat (Calcutta) Reports. 312; but we observe that 
the law officers of the Sadr Adalat (page 316) described’it, in their opinion, 
as “sadkah” (2) or “for charitable purposes.” It was a grant by a Hindu 
potentate (Madhavrav Scindia) to Shah Abdulla and other faquirs. 

We reverse the decree of the District Judge and restore that of the 
Subordinate Judge. The respondent having had the opinion of the 
District Judge in his favour, and there having [963 been two instances 
in which the succession to shares in Dharoda has by the family been 
permitted to be per stirpes — the mode of descent for which he contends — 
W 0 direct that the parties, respectively, do bear their own costs of this 
appeal. Those two instances, though insufficient to constitute an ancient 
and invariable custom, probably induced him to bring this suit. He must 
pay the costs in both of the Courts below. 

Decree reversed. 
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APPELLATE CIVIL. 

Before Mr. Justice Melvill and Mr. Justice Kevihall. 

Isak Mahamad and another {Plaintiffs), Appellants v. Bai 
Khatija AND {Defendants) , Respondents 

[21st November, 1881.] 

BegiUration—Presentaiion^ResidBuce of execuiant^lntendhig to register-especial 
cause-- Registration Act VIII of 1871, ss. 31 and 85. 

Tde words “any parsoQ intending to regUtec any document" in s, 31 of the 
Registration Act ViU of 1871 ioclude not only the person or persons in whose 

favour a dicument is ereouced. out also any person or persons executing the 
same. 

Under the provisions of that spotion, therefore, the presentation of a document 

for registration, on special cause shown, at the resiJencaofa party executing it 
is valid. ' 

The registering ofi&cer is the judge of the sufficiency of the special cause ; and 
if he is satisfied, the Civil Court has no power to question his decision on that 
point, 

Assuming the presentation at the residence of one of the executants of a docu- 
ment for registration to be an irregularity, it is one which, if committed in good 
faith, is covered by the provision of s. 85 of Act VIII of 1871. 

This was a second appeal from the decision of S. Hammick, Acting 
Assistant Judge of Surat, confirming the decree of Rao Sahab Chunilal 
Maneklal, Subordinate Judge of Broach. 

• Second Appeal No. 279 of 1880. 

(1) Wilson’s Gloss. 278. 

(2) ‘Sadkah’ Wil. Gloss. 550. “Alms, property, dedicated to pious uses, voluntary 
alms m distinction to those imposed by law ; also propitiatory offerings to avert sick- 
ness from a friend or relative indisposed.*’ 
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Od fche 21st of August, 1874, the defendant, Khatija, executed to the 
plaintiffs, Isak Mahamad and Addesar Nasarvanji, a deed of sale of a 
certain field for Rs. 999. The deed was registered on the 5th of Septem- 
ber followirtg : but the defendants refusing to give up possession of the field, 
the plaintiffs brought the present suit. 

[97] The defendants (inter aha) contended that the plaintiff’s title 
was bad, inasmuch as the sale deed had not been presented for registration 
at the registrar’s office or at the residence of any person intending to 
register it. The Subordinate Judge as well as the Assistant Judge allowed 
the contention, and rejected the plaintiff’s claim. The Assistant Judge 
said : “ The document was presented for registration by Mahamad 

Jiva, father and guardian of the plaintiff, Isak, a minor, and ail the legal 
formalities were apparently gone through. But the presentation and 
registration took place, not in the office of the sub-registrar, but in Khatija’s 
lodging. This fact, in my opinion, invalidates the proceedings ab initio. 
The place of registration is of sufficient importance to occupy a special part 
(Part V) of the Registration Act (VIII of 1871) ; and s. 28 lays down in 
general terms thac, “ save as otherwise provided, every document shall 
be presented for registration in the office of the sub-registrar.” The ques- 
tion of place of registration (within the nropor registration district) is 
settled in s. 31, which says that “in ordinary cases the registration of 
documents under this Act shall be made ooly at the office of the officer," 
“but such officer may, on special cause being shown, attend at the residence 
of any person intending to register any document which would ordinarily 
be registered at such office, and register or accent for registration such 
document. The terms of the law are clear. They declare that in ordinary 
cases registration shall be made at the office alone : but in the case 
now in question it was not made at that office. Second : it is provided 
that, on special cause being shown, the officer may attend elsewhere : but 
in this case it is not proved that any special cause was shown, or existed 
in fact. If Khatija’s illness is the alleged special cause, 1 cannot accept 
it as a sufficient one, as she was able to take the journey from her village 
to Broach, and to drive about in a bullock cart. Third, under special 
circumstances the officer may attend at the residence of the person intend- 
ing to register the document ; but here Mahamad Jiva was the person 
intending to register the document, and the vdace at which the registra- 
tion took place was Khatija’s i*esidenoe, and Mahamad is not stated to have 
been even temporarily residing there. The several failures to comply with 
the clear provisions of the Code compel me to find that no [ 98 ] legal 
presentation ever took place, and, therefore, the document cannot have 
been legally registered. Section 85 and the judgment quoted from the 
Allahabad Series of 1. L. Reports, Vol. I, p. 465, appear to apply to errors 
in procedure after a document has been properly presented for registration, 
and do not confer validity on the registration of a document which has 
not been legally presented. A decision to this effect may, in a particular 
instance, inflict loss on a bona-fide purchaser or others intending to regis- 
ter ; but, on the other hand, if the registration in this instance be held to 
be legal, the place of registration can never again be held to be material, 
— no evidence having been shown in this case why the document should 
not have been presented in the place required by law, namely, the 
sub-registrar’s office. 

I, therefore, find that the dooument in question has not been legally 
registered. It is, therefore, inadmissible in evidence, and the plaintiff’s 
case falls to the ground." 
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The plaintiffs, therefore, appealed to the High Court. 

Shantaram Narayan and Shivram Bhandarkar, for the appellants. — 
The sole question for decision was whether the registration of the plaintiff’s 
deed of sale is valid. Section 35 of Act VIII of 1871 by which this case 
was governed permitted the presentation of a document at the residence of 
any person intending to register it on special cause being shown. This 
language included the obligors as well as the obligees. The sub-registrar 
was satisfied with the cause shown for not presenting the deed at his 
office, and he accepted it at the residence of one of the executants. His 
act is not only not irregular, but cannot be questioned : Shoe Shunkur 
Sahoy v. Hirdey Narain Sahu (\)', Mahammed Eioaz v. Birj Ball (2); 
Sah Mukhun Ball Panday v, Sah Koondun Ball (3). But assuming, 
without granting, that the sub-registrar acted irregularly, there was noth- 
ing to show he acted otherwise than bona fide. His act was, therefore, 
protected by s. 85 of the Act, and was not invalid. At best his error was 
one of procedure especially provided for in that section. 

Nanabkai Haridas, Government Pleader, and Gokuldas Kahandas 
Parekh, for the respondents. — If there was an impropriety [99] in 
regard to the place of presentation it involved a question of jurisdiction 
not one merely of procedure. The appellate Court had found that the 
cause set up for not presenting the deed at his registration office — viz., 
Khatija’s illness — was not sufficient. The precedents cited did not meet 
the present case. A plaint presented out of Court could not be accepted. 
The Court would have no jurisdiction to accept it ; nor would a registrar 
have jurisdiction to accept a document unless presented at the right place 
and time. 
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JUDGMENT. 

The judgment of the Court was delivered by 

Melvill, J.— We think that the Courts below have construed the 
provisions of the Eegistration Act (Act VIII of 1871) with unnecessary 
stringency. The irregularity alleged as rendering the registration of Ex. 
No. 3 invalid is that tbe sub- registrar allowed it to be presented at 
the residence of Bai Khatija, one of the executants, and not at his own 
office. If this was an irregularity, it would, in our opinion, come within 
the provisions of s. 85 of the Act, which enacts that “nothing done in good 
faith pursuant to this Act, by any registering officer, shall be deemed invalid 
merely by reason of any defect in his appointment or procedure.” It has 
not been even suggested that the sub-registrar in this matter acted other- 
wise than in good faith. But we see no reason for bolding that any 
irregularity has been committed. The ordinary rule, no doubt, is that 
every document shall be presented for registration at the registration office. 
Bub s. 31 provides that the registering officer may, on special cause being 
shown, attend at the residence of any person intending to register any 
■document. The special cause shown in the present case seems to 
have been that Bai Khatija was sick. The acting Assistant Judge 
has stated his opinion that she was not sufficiently sick to prevent 
her from appearing at the sub-registrar’s office. But this was a 
•question which it was for the sub-registrar to determine, and his deci- 
sion on tbe point cannot be impeached. It would lead to the greatest 
inconvenience and injustice if the registration of a document were 
.to be held invalid merely because a Civil Court was not satisfied 
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(2) 2L A. 210. 
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th^ a case of sickness, which satisfied the registering officer, was 
suttciently made out. Another objection taken by the Courts below to the 
LIQOJ sub-registrar’s procedure was that Bai Khatija was not “ a person 
intending to register the document” (s. 31), and that, therefore, the sub- 
registrar could not go to her residence, though he might have gone to the 
residence of the person in whose favour the document was executed. But 
It appears to us that, seeing that Bai Khatija was a party executing the 
document and that she was willing to join in registering the document, 
and that the sub-registrar was called to her residence— no doubt at her 
desire— in orner to enable her to take her part in the registration without 
inconvenience, she may very properly be considered to have been a person 
intending to register the document. The judgment of the Judicial Com- 
mittee in Mohammed Ewaz v. Birj Lall (1) may with advantage be studied 
in connection with the question which we have bean called upon to decide. 
We reverse the decrees of the Courts below, and remand the case for a 
trial on the merits. Costs to follow the final decision 


Decrees reversed. 


6 B. 100. 

APPELLATE CIVIL. 

Before Mr, Justice Melvill and Mr, Justice Kemball. 

Ramchandra Sakharam, (Appellant) v, Kbshav Dorgaji bv his 
Agent Hakma Depaji, (Bespondenty [12bh December, 1881.] 

-Recognized 

‘noQ-resideai* in 3. 37, ol. {a), of the Code of Civil Procedure (Act X 
of 1877) covers every absence which may reasonably be supposed to have been 
within the contemplation of the Legislature in usinp that term: thus, where a 
Mar wadi had resided for forty years at Pen. and had also a plaoiof business there, 

but who had gone to his native country to got his sisters married, aud had been 
absent upwards of four months, it was 

that ho was ‘non-resident’ within the local limits of the jurisdiction of 

tbe 1 en Court, and that a person holding a general power of attoruev from him 
was a recognizdd agent within the meaning of the section. 

**’‘*‘’” 2'23: R., 14 B 841 


This was a second appeal against the decision of C. E, G Crawford. 

Assistant Judge of Thana, reversing the order of RaoSabeb A.K. Kothare. 
oubordinafce Judge of Pen. 

..i. ^ Keshav Durgaji obtained a decree against the appellant in 

the Civil Court of Pen. Shortly afterwards be went to Marwad, his 
native country, to get his sisters married, leaving his agent, Hakma 
Lepaji, in charge of his business at Pen. Keshav resided with his family 
at Pen for nearly forty years, and was a municipal commissioner of the 
town. Hakma applied for the execution of the decree. 

The Subordinate Judge held that Keshav was a resident of Pan, and 
that in his teinporary absence tbe person holding a general power of at- 
torney from him could not be regarded as his recognized agent within thd 

meaning of s. 37 , ol. (a), of the Civil Procedure Code (Act X of 1877). 

’ Second Appeal, No. 185 of 1881. 

(1) 4 I. A. 166. 


524 



Ill] 


RAMCHANDRA SAKHARAM V, KESHAV DURGAJI 6 Bom. 102 


The Assistant Judge, on the authority of FatMma v. Sakiaa (1), came to 
a different conclusion. 

The judgment-debtor appealed to the High Court. 

Pandurang Balibhadra, for the appellant. 

Shantaram Narayarit for the respondent. 

JUDGMENT. 

The judgment of the Court was delivered by 

Melvill, J.— We think that, as was said in Mahomed Shuffli v. 
Laldin Abdula (2) the word “ resident ” in legislative enactments must be 
construed according to what may bo supposed to have been the intention 
of the Legislature in using the term. The word need not necessarily have 
the same meaning in different enactments, nor even in different sections of 
the same enactment. For example, explanation 1 tos. 17 of Act X of 1877 
indicates that in that section the term may be used in a different or wider 
sense than that which it bears in other parts of the Code. Clause (a) of 
8. 37 of the Code is a clause enabling persons who are not resident within 
the local limits of a Court to appear by a person holding a general power 
of attorney. It may be supposed that the Legislature intended to give the 
benefit of this provision to all persons, and especially to traders, whose 
interests might be seriously compromised, if, during their absence from 
home and their place of business, they could leave no one behind who 
could represent them in Court, as well as conduct their business. The 
intention of the Legislature may be supposed [102] to be favourable to the 
enforcement of legal rights ; and just as in s. 17 the term “ reside is to be 
eonstru^ broadly, so as to prevent a debtor from evading the claims of 
his creditors, so in s 37 it would seem right that the term ** non-resident ” 
should be construed broadly, so as not to prevent a creditor from 
enforcing his claims against his debtor. We certainly should not be 
disposed to adopt a highly technical view of a question which in no way 
affects the merits of the case between the parties. No doubt the term 
non-resident” cannot be allowed to cover every absence from home 
whatever its nature or duration ; but it may be allowed to cover every 
absence which may reasonably be supposed to have been within the 
contemplation of the Legislature. In the present case the plaintiff 
IS a Marwadi, who has been resident at Pen for forty years. He still 
has bisplace of business at Pen. But, previously to the presentation of 
his darkhast on the Ist December, 1879, he had gone to bis native 
country. Marwad, to get his sister.s married. When the Subordinate 
Judge delivered judgment on the 17th April, 1880,-t.c., after four and 
a half months— he was still absent. Considering the distance of his 
native country and the purpose for which he had gone, his absence must 
necessarily have been intended to be a prolonged absence. It would be 
exceedingly hard upon him if, during such an absence, suits, which would 
otherwise be time-barred, and for which he could not have provided 
before his departure, could not be brought on his behalf by the 
manager of his business. We cannot doubt (though it is impossible 
to lay down any precise rule to suit aU cases) that this case was exactly 
such a case as was within the contemplation of the Legislature when 

to appear by general 

agent. We, accordingly, confirm the order of the Assistant Judge with 
costs. 


(1) 1 A. 61, 
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[103] ORIGINAL CIVIL. 

Before Mr. Justice Bayley. 

1 

Narronji Bhimji and others. {Plaintiffs) v. Mugnirum 
ChandajI, {Defendant) J [l4fch and 21st December, 1880.] 

Limitation Act (XV of and -DefendanVs absfinci front British India— 

— Computation of the period of limiiaiim — Adjusted and signed account-^Payments 
under s 20 of the Limitation Act. 

Sections 9 And 13 of Act XV of 1877 adopt the law of limitation in England, 
and they must be read together in computing the period of limitation. 

Where the statutory period has once begun to run in re^peot of any cause of 
action, the subsequeut absence of the defendant from British India will not stop 
it from running. 

Where, subsequently to the adjustment of his account with the plaintiOs, the 
defendant bad been credited with amounts of surplus proceeds of goods and of a 
hundi, held that such amounts were not payments within the meaning of s. 20 
of the Limitation Aot. 

The defendant adjusted and signed his account with the plaintiffs in Bombay 
on the I3th of January, 1871, and shortly afterwards went to reside out of British 
India, in the territories of His Highness the Nizam. There was no subsequent 
payment of interest as such, and no payment of any part of the principal. 

Beld that the plaintifi’s suit for the balance of the account was barred by the 
law of limitation, not having been brought within three years after the aljust- 
ment. 

[DIss 4 A. 5S0-=2 A W.N. 117 ; 8 B. 561 ; R.. 14 0.467; 25 0.496 = 2 O.W.N. 269 
(F.B.) : U.B.R. (1892-1896) 466; D., 31 A. 285 = 6 A L.J. 207 = 1 Ind. Oas. 137.] 

lith Dec. — This was a suit to recover from the defendant 
Rs. 29,415-8-0, with interest, being the balance due on an adjusted and 
signed account. By the adjustment, a sum of Rs. 30,092-2-0 had been 
found due. The plaintiff had in his hands certain goods belonging to the 
defendant, which he subsequeatly sold, giving the defendant credit for the 
proceeds. 

The plaintiffs, who were merchan^s in Bombay, carried on business 
in the years 1870 and 1871 as commission agents of the defendant for the 
purchase and sale of goods in Bombay and shipment of goods for sale in 
England on his account. The defendant was described in the title of the 
suit as having ‘ lately carried on business under the name and firm of 
Joharimul Mugnirum at Latton. in the territories of His Highness the 
Nizam of Hyderabad.” The plaint was filed in the latter part of 1880. 

[104] Iq respect of the agency business the plaintiffs had a running 
account with the defendant. In their plaint (paras. 3 and 5) they 
stated — 

‘ 3. The said account was examined and adjusted by the defendant 
on the 7th of Posh Vad 1927 (13bh of January, 1871), and a balance of 
Rs. 30.092-2 0 was then found due by the defendant to the plaintiffs, 
which said balance was acknowledged as correct by the defendant’s 
munim in an entry signed by him in the plaintiff’s books.” 

5. The defendant ever since the date of the said adjustment of 
accounts has been and is now fesiding at Litton, in the territories of His 
Highness the Nizam, and the plaintiffs, therefore, submit that the time 
during which the defendant has been absent from British India should be 
excluded in computing the period of limitation applicable to this suit.” * 


Suit No. 466 of 1880. 
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The suit came on for hearing as a short; cause, and was undefended. 

Ib was proved in evidence that at the time of the adjustmeut, the 
defendant was in Bombay: that a few days afterwards he left for the 
Nizam’s territories ; and that he had never returned to Bombay since 
that time. 

Vicaji for the plaintiff. — We submit that, under s. 13 of the Limitation, 
Act (XV of 1877), the time during which the defendant has been absent 
from British India is excluded from computation, and that this suit is, 
therefore, not barred. Section 9 refers to cases of personal disability in 
the plaintiff. Section 13 must have been intended to give the plaintiff a 
special privilege in case of the defendant’s absence, inasmuch as under 
the Civil Procedure Coda (s. 39. itc.), ib is always possible to sue an 
absent defendant. The nrivilege given to him by s. 13 is analogous to. 
that which is given to plaintiffs by ss. 12, 14. 15, 16. 17, and 18. In all these 
cases, although time has continued bo run, yet certain periods are to be 
excluded, so as to preserve the plaintiff’s right to sue. The Act makes a 
distinction between the time which has once begun to run against 

him, excluding certain periods of time from consideration. 

JUDGMENT. 

[105] 21sf Dec . — Bayley, J. — This is an undefended suit brought 
upon a running account between the plaintiffs — who are carrying on their 
business as merchants in Bombay — and the defendant, who until recent- 
ly, traded at a place called Latbon, in his Highness the Nizam’s Domi- 
nions. The claim is for the balance of his account, namely Rs. 29,415 8-0 
and interest, due to the plaintiffs in respect of expenses incurred, commis- 
sion earned, and moneys paid by them as commission agents of tho 
defendant for the purchase, shipment and sale of goods on his behalf. 

On, the 13th of January, 1871, it appears that the agency account 
was adjusted between the parties, showing a balance of Rs. 30.692-2-0 in 
favour of the plaintiffs, and on that day the defendant also signed an 
entry for that sum in the plaintiffs’ books. The evidence goes to show 
that the defendant was in Bombay at the time of the adjustment, that he 
left for Latton very soon afterwards, and that he has never since return- 
ed to Bombay. The plaintiffs in their plaint say that “ after the date 
of the adjustment, they continued to act as the commission agents of the 
defendant, and incurred expenses, and paid and received moneys on his 
account and the plaintiffs’ munim has said in his examination that the 
balance of Rs. 29,415-8-0, became due on the 1st of Kartick Sud 1928 (13th 
of November, 1871), and he has shown in detail how the amount of the 
adjustment was reduced to that sum. He stated that there had been nc 
dealings since and no payments on account. There is no further evidence 
offered. I am of opinion that there is nothing special in this case to defei^ 
the plaintiffs’ right bo sue after the date of the adjustment. The period 
of limitation began to run from that moment or that day. Mr. Vicaji 
relied on s. 13 of the Limitation Acc (XV of 1877), which* enacts that, 
in computing the period of limitation prescribed for any suit, the 
time during which the defendant has been absent from British India shall 
be excluded. But that section ought to be read in connection with s. 9, 
which provides that, “ when once time has begun to run, no subsequent dis- 
ability or inability bo sue stops it.” These two sections adopt, in fact, what 
had long before been the law of limitation in England. In Doe d. Duro- 
ure V. Jones(l) it was held by the King’s Bench in 1791 that [106] “when 

~ (1)4P.R.300. , ~ 
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once five years, allowed to an infant to make an entry for the purpose of 
avoiding a fine, begin, the time begins to run notwithstanding any subse- 
quent disability.” In Cotterell v. Dultonil) which was a real action upon 
a writ of formedon, it was held that the demandant was barred by the 
Statute of Limitation (21 Jac, I, c. 16). Ghambre, J., said: “The ten 
years do not run at all while there is a continuance of liabilities, but they 
run without intermission from the time that the disabilities first cease” 
(p. 830). Gibbs, J., said: When once the statute begins to run, nothing 
stops it.” In Rhodes v. Smethurst{2) ^ decided in the Exchequer Chamber, 
it was held that when time has once begun to run, no subsequent inter- 
ruption to the (plaintiff’s) right of suing, even from causes beyond his 
control, will stop it.” I hold, therefore, that the period of three years 
allowed by the Act began to run in this case from the date the account was 
adjusted. 

There has been no subsequent adjustment or acknowledgment in writ- 
ing given after the defendant went to reside at Latton ; nor is there any 
payment of interest, as sicch, or of the principal, since the defendant went 
to reside there. Hence it is clear there is nothing to bring the case with- 
in 8. 20 of the Limitation Act. The particulars of demand state the credit 
items of the account as consisting of “ moneys received by surplus 
proceeds of bales of cotton shipped and sold” in “ England and of the 
proceeds of a huyidi," These amounts are not “ payments” within the 
meaning of s. 20. If there had been payment, there might have been a 
question as to which Limitation Act — that of 1871 or 1877 — would apply 
to the present claim. The plaintiffs’ case, so far as regards the credit 
items in the account, is not uqlike that of Hannianlmal Motichaiul v. 
Rambahai (3). Neither the early part of s. 20 as to interest, nor that relat- 
ing to part payment of the principal, applies here ; because the fact of pay- 
ment does not appear to be in the handwriting of the person making the 
same. 

The law of limitation is a law relating only to procedure (4)and apply- 
ing s. 9 of Act No XV of 1877, I hold that the claim, so far as this 
Court is concerned, is time-barred. I will [107] however, allow the 
plaintiffs to elect between a dismissal of this suit or a withdrawal of it 
under s. 373 of the Code of Civil Procedure, to enable them, if so advised, 
to proceed against the defendant in the Nizam’s territories, where the law 
of limitation may not be the same as that of British India. 

I^The latter course being chosen, the suit was allowed to be withdrawn, 
with liberty to the plaintiffs to bring a fresh suit, if so advised, in respect 
of the same subject-matter. I 

Attorneys for plaintiffs. — Messi's. Je^erson, Bhaishanker, aud 
Dinsha, 


a) 4 Taunton. 82C. {2) 6 M W. 361- (3) 3 B. 198. 

(4) Ruckmaboye v. LuUoobhoy Xtoiichundt 5 I. A. 234. 
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APPELLATE CIVIL. 

Before Sir Michael Roberts Westropp, KL, Chief Justice and Mr, Justice APPEL- 

RembalL LATE 

GoPAii Narhar Safray, a minor (.Original Plaintiff), Appellant 

V, Hanmant Ganesh Safray and another {Original 
Defendants), Respondents [20tih July, 1881.] 

Review — Delay — Adoption of dauQhteT'‘s son — Custom — Breaches of custom — Practice — 

New case set up in special appeal. 

An application for review was presented to the High Court more than eighteen 
months after time, the applicant alleging that, soon after the decision sought to 
be reviewed, he was engaged in collectiog instances of the special custom relied 
upon by him in support of his claim. The special custom was not set up in the 
Courts below, but an objection was taken for the first time in special appeal that 
an issue regarding it should have been raised in the lower Courts. No instance 
of such special custom had been given in evidence. It was urged that the appli« 
cant was a minor until shortly before the making of the High Court decree, and 
was only represented by his adoptive mother as his guardian. 

The High Court considered that there was no sufficient excuse for the delay, 
and rejected the application, observing that, unless upon very strong grounds and 
under very special circumstances, the Court would hesitate to permit a party at 
such a stage of his suit to set up a case which was not set up for him in the Courts 
below, where his professional representatives must have been well aware whether 
such a case could be legitimately set up, and abstained from any attempt to 
do so. 

[R., L.B.R. (1893—1900) 518 (520).] 

This was an application by the appellant, Gopal, praying for a review 
of the decree passed by High Court (Westropp, C. J. and Kemball, J.) on 
the llth April, 1879 Cl). The following {inter alia) wore the grounds 
on which the review was asked : — 

[ 108 ] That the applicant was a minor during the pendency of the 
suit and appeals (regular and speciaD, and was represented by his adop- 
tive mother as his guardian; that, soon after the decision of the High Court 
in special appeal, he was engaged in collecting instances of the special 
custom set up by him in support of his claim; that the High Court should 
have given him an opportunity to prove that, by the custom of the country 
and the caste, his adoption was valid ; that the High Court did not give 
proper effect to the admitted fact that the Swamariacharya, as head of the 
Brahman community, had held the adoption of the applicant to be valid 
after due inquiry, and had set aside the excommunication of the applicant's 
father by the Brahmans of his caste ; that in obedience to the decision 
of the Swamariacharya, the Brahmans had admitted the appellant’s 
father into the caste ; that the applicant was justified in asking an issue 
on the question of the special custom set up by him, as it was supported 
by the instances specified in the affidavit annexed to the application. 

K. T. Telang and Ghanasham Nilkanth appeared for the appellant, and 
asked for a rule nisi on the 20th July, 1881. 

JUDGMENT. 

The following is the judgment of the Court delivered by 
Westropp, C.J. — It does not appear to us that any sufficient reason 
for excusing the delay in the presentation of this petition has been assigned 

* Review in Special Appeal, No. 250 of 1874. 

(1) See 3 B, 273. 
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1881 on behalf of the petitioner. The decree was made on the 14th April, 
July 20. 1879. The three months allowed to the party to apply for a review conse- 

quently expired on the 14th July, 1879. The petition of review was not 
Appel- presented until the 28th January, 1881, — i.e,, more than eighteen months 
LATE after time. The alleged special custom was not set up in the Subordinate 
Civil. Judge's or District Court. Objections were made for the first time in 

special appeal to the High Court that an issue to try whether there was 

6 B. 107= a special custom in the caste and country for Brahmans to adopt a dau- 
6 lud. Jur. ghter’s son, should have been raised, but it was admitted by the appellant’s 
313. pleader that not a single instance of such an adoption had up to that 
time, been offered or given in evidence. It is urged that the plaintiff 
was a minor until shortly before the making of the High Court decree 
in July, 1879, and was only represented by his adoptive mother 
[109] as his guardian. But, both in the Subordinate Judge’s Court and in 
the District Court, he (the appellant and plaintiff) was represented by 
pleaders of his own caste, viz., Rigvedi Brahmans, and the Subordinate 
Judge was a Rigvedi Brahman, and, if there had been any such well- 
established special custom in that caste, they must have been cognizant of it. 
The circumstances that the pleaders did not ask for, and the Subordinate 
Judge did not suggest, any issue as to the existence of such a custom, and 
that the Subordinate Judge rested his decree in favour of the plaintiff 
solely on the maxim quod- fieri non dehuii Jactujn valet, afford strong reason 
for supposing that there is not any such duly established special custom 
sanctioned by the caste. The plaintiff has, in the affidavit filed in support 
of his petition of review, specified fifteen alleged instances of adoption 
by Brahmans of daughters’ sons, collected from various places far 
from and near to his place of residence, but it is admitted by his 
learned and able counsel that only eleven of these alleged instances 
occurred in the plaintiff’s caste of Rigvedi Brahmans, and that of these 
eleven only the three first instances of adoption mentioned in his affidavit 
occurred in the locality (Satara) to which the plaintiff belongs. Of these 
one is stated to have occurred about fifteen years ago; the second about 
seventeen or eighteen years ago ; and the third about twenty years ago. 
Of the residue of the eleven, which residue is said to have occurred 
in other districts, the oldest is not alleged to have occurred more 
than thirty years ago. Occasional breaches of general roles of caste 
or law do occur, but a few modern breaches of such a rule do not 
constitute an ancient and invariable custom— more especially when 
we remember that the caste itself expelled Narhar, the plaintiff’s adoptive 
father, for his adoption of the plaintiff. We could not have stronger 
evidence than that as to the caste’s view with respect to the existence of 
any such special custom as would justify the plaintiff’s adoption. It is 
stated in the petition of review that it is an “ admitted fact ” that Nar- 
har, after the interference of the Swamariacharya, was restored to 
the caste. The learned counsel and pleader for the plaintiff have, 
however, been unable to point to any such admission on the record of 
this case, and there was not any statement made at the hearing 
of the special appeal before this Court that [ 110 ] Narhar had 
been restored to the caste. The plaintiff himself, in the third para- 
graph of his affidavit already mentioned, swears that Narhar died a 
few days after the adoption of the plaintiff. Even if he had been so 
restored, under pressure of the Swamariacharya, it would not detract 
from the weight of the act of the caste in expelling him. There is not. in 
our opinion, any reason to suppose that the best case that could be 
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made for the plaintiff has not bean made in the Courts below by his 
Brahman pleaders, and wa are personally cognizant that his case on 
the special appeal was argued with great ability, energy and discretion 
byS Mr. Shantaram Narayan, who stands second to no pleader at the 
Bar of this Court, and omitted no legitimate effort to obtain success. 
Unless upon very strong grounds and under very special circumstances, 
we should hesitate to permit a party at such a stage of his suit, as the 
present suit now is, to sat up a case which was not set up for him in 
the Court of first instance or primary appeal, where his professional 
representatives must have been perfectly well aware whether such a case 
as this alleged special custom could be legitimately set up, and abstained 
from any attempt to set it up. To yield to such an application as the 
present would be to make an evil nracedent, and to hold out a premium 
to perjury and interminable litigation. Whether we look to the lateness 
of the application or to the merits of it, we think it our duty to refuse 
a rule nisi for review. 
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Rule refused. 


6 B. 110. 

APPELLATE CIVIL. 

Before Mr, Justice Melvill and Mr, Justice Kemball. 


NILVARU (Original Plaintiff)^ Appellant V. NiLVARU AND OTHERS 
(Original Defendants)^ Respondents * flSth November, 1881.] 

Res judicata — of appealing against a judgment— Civil Procedure Codes, 
Act VllI 0/1859, s. ActX of 1877, s. 13. Expl. Title— Trespass— Damages, 

When the judgment of a Court of first instance upon a particular issue is 
appealed against that judgmeot ceases to be res judicata, and becomes res sub- 
j^ice ; and if the appellate Court declines to decide that issue and disposes of 
the case [111] on other grounds, the judgment of the first Court upon that issue 
is no more a bar to a future suit than it would be if that judgment had been re* 
versed by the Court of appeal. 

IF., 11 A. 148=9A.W.N. 42 : 5 C.L.J. 653 ; 1 S-L.R. 171 ; R., 9 B. 75 (81); 15 B, 
370; 8 Ind. Cas. 736 = 9 M.L.T, 64 ; D., 4 N.L.R 98 ] 

This was a second appeal against the decision of J. W. Walker, Assis- 
tant Judge of Eatnagiri, confirming the decree of Eao Saheb K. B. Kher, 
Subordinate Judge of Sangameshvar. 

In 1872 the plaintiff brought a suit against some of the present res- 
pondents for damages caused to the plaintiff by the defendants* cutting 
and removing certain trees on a piece of land which the plaintiff alleged 
belonged to him. The Court of first instance raised two issues: first, 
whether the land did, as alleged, belong to the plaintiff; and, secondly, 
whether the alleged act of trespass had, in fact, been committed. Having 
found both of these in the negative, he rejected the plaintiff’s claim. The 
plaintiff thereupon appealed, and took exception to both the findings. The 
appellate Court neither raised the issue of the title nor decided it, but, 
virtually deciding that the defendants had not done the wrong com- 
plained of, upheld the decree of the Court of first instance. 

The present suit was brought in 1876. In this the plaintiff added 
some more members of the Nilvaru family as defendants, and claimed to 
recover possession of the identical piece of land which had been held not 


*Seoond Appeal, No. Ill of 1881. 
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1881 to be his by the Subordinate Judge in the previous suit. The new 

NOV. 15. defendants did not oppose the plaintiff’s suit, but admitted his claim; 

the other defendants contended that, by reason of the adverse finding in 
APPEL- the previous suit, the question of title was res judicata, that tho- 
LATE present suit was barred. Both the Courts below allowed their contention. 
Civil. The plaintiff, therefore, appealed to the High Court. 

Manekshah Jekangirshah, for the appellant. — This case was governed 
6 B. 110. by s. 2 of the Civil Procedure Code, Act VIII of 1859. Neither under 

that section nor under s. 13 of the New Civil Procedure Code, Act X of 
1877. is the present suit bar»* 0 d. The Subordinate Judge in the first suit 
decided the question as to the plaintiff’s title to the land ; but that 
finding was appealed against, and the plaintiff had aright that it should 
be revised. From the moment of the plaintiff’s making the appeal 
it became sub judice. It did not, therefore, bar the present suit. 

[112] Yashvant Vasudev Athalye, for the respondents. 

JUDGMENT. 

The judgment of the Court was delivered by 

Melvill, J. — Tbe former suit was one for damages for trespass. 
The Subordinate Judge framed two issues — one relating to title and the 
other to the act of trespass complained of. The Subordinate Judge found 
that the plaintiff had not proved his title, and that the trespass had not 
been committed. The plaintiff appealed on both points. The appellate 
Court omitted to state the points for determination as required by law, 
and gave the following short and unsatisfactory judgment : — “ To entitle 
plaintiff to damages, he must show a trespass on defendants* part. This 
he certainly has not done. The evidence of one witness (No. 53) is 
clearly not sufiBcient. Decree confirmed with costs.” It is impossible to 
say that the appellate Court decided anything more than that no act of 
trespass had been proved. The Court gave no decision on the question of 
title. We consider that when the judgment of a Court of first instance 
upon a particular issue is appealed against, the judgment ceases to be res 
judicata, and becomes res suh-judice ; and if the appellate Court declines 
to decide that issue, and disposes of the case on other grounds, the judg- 
ment of the first Court upon that issue is no more a bar to a future suit 
than it would be if that judgment had been reversed by the Court of 
appeal. This very clearly appears from Expl. 4, s. 13 of the Civil 
Procedure Code, Act X of 1877 : and we consider that that explanation 
introduces no new law, but merely states the law as it previously existed. 

The decrees of the lower Courts are reversed, and the case is remand- 
ed for a decision on the merits. Costs to follow the final decision. 

Decree reversed. 

Note.— S ee, alao, OtDigabishen v. Haghonath, 7 C. 381. 
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[113] APPELLATE CIVIL. 

Before Sir Michael Boberts^ Westropp, Kt., Chief Justice and 

Mr, Justice Pinhey. 


Sakharam Mahadev Dange and others {Original Defendants), 
Appellants v. Hari Krishna Dange (Original PlaintiJ), 

Respondent,* [4fch October, 1881.J 

Appeal — Power of the Ceuri of appeal to vary decrees appealed from in consegtience of 
circumstances occurring subsequently to the dale of such decrees -^Partition suit— 
Death of a co-parcener pendente lite — Decree for partition whe^i a severance. 

When the decree of a Subordinate Court is under appeal to the High Court, it 
is open to the High Court to vary it, either in points in which it is erroneous, or 
in respect of matters occurring subsequently to the date of such decree which are 
admitted. 

The plaintiff obtained a decree in a partition suit in the Subordinate Judge's 
Court for his share in certain joint family property in the possession of the defend- 
ants (his co-patceners). The decree was affirmed on appeal. The defendants 
filed a second appeal in the High Court ; but, before it was decided, one of the 
defendants died. The plaintiff at the hearing of the second appeal claimed a 
larger share in the family property than he had been awarded by the decree of 
the Courts below. 

Held that he (plaintiff) was entitled to a share in that of the co-parcener who 
died pendente lite, and that the decree appealed from, ought to be varied accord- 
ingly. 

Joy Narain Qiri v. GWish Chunder Myit (I) distinguished, 

A decree for partition does not operate as a severance so long as it remains 
under appeal. 

IP., 1 Bom. L.R. 218; R., 19 B. 532 (537) ; 25 B. 606 ; 28 B. 201 ; 19 M. 345 ; 35 M. 
239 = 10 Ind. Gas. 660 = 21 M.L.J, 240=9 M L.T. 421 = (l911) 1 M.W.N. 223 ; 
6 0.L.J. 74 = 11 C.W.N. 732:8 Ind. Gas. 736 = 9 M.L.T. 64 ; 24 M.L.J. 112 
(126) = 13 M.L.T. 60; ExpL. 36 B. 550 = 14 Bom. L.R. 733 = 16 Ind.Oas. 991; 
D., 21 M. 288=8 M.L.J. 121.] 

This was a second appeal from the decision of W. H. Newnham, 
-Judge of the District Court of Poona, affirming the decision of D. J. Kar- 
markar, Joint Subordinate Judge at the same place. 

The plaintiff Hari Krishna instituted this suit against Sakharam 
Mahadev and his two brothers, Lakshman and Apaji, for a partition of 
certain family property in their possession, and claimed one-eighth share in 
the same. He alleged that his father and the defendants were full brothers. 
The defendants answered (inter alia) that the plaintiff’s share was only 
one-twenty-fourth in the family estate. Vasudev and Keso were made co- 
defendants on the application of the other defendants. Their defence is 
not material to the case. 

[114] The Subordinate Judge allowed the plaintiff’s claim to ona- 
eighth portion of the moveable and immoveable property belonging to 
the family estate and in the possession of the first three defendants. 
That decree was affirmed by the District Judge on appeal. Both the lower 
Courts found that Vasudev and Keso were divided in interest from 
Sakharam and his brothers. 

The defendants thereupon filed a second appeal in the High Court on 
the 29th January, 1881. It was registered on the 10th February of the 
same year. 

* Second Appeal, No. 126 of 1881. 

(1) 4 C. 434. 
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Afc the hearing of the second appeal on the 4th October, 1881, 
Shamrav Vithal, who appeared for the respondent (plaintiff), read an 
affidavit of his client to the effect that one of the principal appellants 
(defendants), Apaji Mahadev, had died subsequently to the filing of the 
second appeal, and submitted that the plaintiff was consequently entitled 
to one-sixth, instead of one-eighth, share in the family property. 

0. B, Kirloskar, who appeared for the appellants (defendants), admit- 
ted the fact of Apaji’s death, but cited Joy Narain Giri v. Gtrish Chunder 
Myti (1) as an authority against the plaintiff’s claim for a larger share in 
the family property than that allowed to him by the Courts below. 

'JUDGMENT. 

The following is the judgment of the Court delivered by 

Westropp, C. J. — This Court does not feel itself at liberty to disturb 
the finding of the Courts below, that the defendants Vasudev and Kesoara 
separate from the other defendants. Mr. Shamrav Vithal has read the 
plaintiff’s affidavit of the 21st September, 1881. Mr. Kirloskar (after con- 
salting one of his clients, viz.^ Lakshman Mahadev Dange, the second 
defendant) admits that the third defendant, Apaji Mahadev Dange, has 
died on Magh Vad the 5th, Shake 1802 (19th February, 1881) during the 
pendency of this second appeal without leaving issue male or a widow 
surviving him, but Mr, Kirloskar has argued that the decree in this cause 
of the Subordinate Judge amounted, in law, to a division in estate bet- 
ween the plaintiff and his co-parceners, and that Apaji having died since 
that decree, the plaintiff is not entitled to any share of Apaji’s share in 
the estate. Mr. Kirloskar refers to [115] Joy Narain Giri v. Girish 
Chunder Myti (1) ; but in that case the decree of the Fasli year 1272, 
treated by the Privy Council as having effected a severance of the joint 
estate, was not the decree under appeal before the Privy Council in that 
case — the decree of the year 1272 having, in fact, been afl&rmed not 
only by the High Court of Calcutta but also by the Privy Council itselfi 
A.D. 1873. The decree of the Subordinate Judge in the present case is it- 
self now under appeal, and it is open to this Court to vary it either in 
points (if any) in which it is erroneous or in respect of supplemental 
matters which, like the death of Apaji Mahadev Dange. are admitted. We 
cannot hold that the Subordinate Judge’s decree operated as a severance 
so long as it remained under appeal. The death of Apaji Mahadev 
Dange pendente litc entitles the plaintiff to a sixth share of the estate 
in lieu of an eighth share awarded to him by the Courts below. Wo, 
therefore, vary the decrees of those Courts, by directing that the house be 
divided into six (not eight) portions, and that one of such portions be made 
over to the plaintiff, — and that the defendants Nos. 1 and 2 from the I9th 
February, 1881, (being the day of the death of the defendant Apaji Mahadev 
Dange), pay to the plaintiff one-sixth share of the net annual income 
derivable from the three villages held in mortgage in the decree of the 
Subordinate Judge mentioned, and that the annual payment to the 
plaintiff in respect of that income from the date of the Subordinate Judge*8 
decree down to the death of the defendant Apaji Mahadev Dange and the 
other payments (including costs) in that decree directed to be made, be 

made as therein ordered, and the defendants are to pay to the plaintiff hie 
costs of this appeal. 

Decree varied. 


(1) 4 0. 434. 
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[116J APPELLATE CIVIL. Ja^O. 

Before Mr. Justice \Mehill and Mr. Justice Pinhey. Appel- 

LATE 

Eama and others (Original Defendants), Appellants v. SHIVRAM CIVIL. 

AND OTHERS (Original Plaintiffs), Respondents.'*' 

[20th January. 1882.] 6 B. 116. 


Cause of action — Jurisdiction— Suit to parade bullock on the Damages— Dignity. 

A suit does not lie in a Civil Court for a declaration that the plaintifis have the 
right of parading their bullock on the Pola (the last day of the month of 
Shravan) of one year, and the defendants on the Pola of the next ; for 
damages for the invasion ot the plaintifis’ right in a given year ; and for an in* 
junction restraining the defendants from interfering with the said right. 

Sangapa v. Qangapa (1) followed. 

[F., 3 N.L.R. 131; R., 10 B. 233 (237) ; 14 B. 25; 33 B. 278 = 11 Bom. L.R. 58 = 1 Ind. 
Gas. 331 ; D., 11 M. 450.] 


This was a second appeal from the decision of Rao Bahadur M. G, 
Ranade, Rirst Class Subordinate Judge of Khandesh, confirming the deci^ 
Sion of the Subordinate Judge (Second Glass) of Jalgaon. 

The suit was brought by the original plaintiffs for a declaration of 
their rights in respect of a certain manpan, or dignity, and for the recovery 
of damages under the following circumstanees. The plaintiffs and defend- 
ants were vatandar ckaudarts of the village of Asod, and between them 
held a takskim, or share, in equal proportions. The plaint alleged that it 
had been the custom of the parties to carry on the Pola day (t.e., the last 
of the month of Shravan) the bullocks of the various takshims in proces- 
sion through the village. With regard to their own takshim, the parties 
shared this right between them, and exercised it every alternate year. In 
confirmation of this right, the plaint further alleged, one of the defendants 
bad, on behalf of the detendants’ branch of the family, passed to the father 
of one of the plaintitts, as a representative of the plaintiffs’ branch, an 
agreement, dated 25th December, 1855, whereby it was arranged that the 
plaintiffs’ bullock should be paraded in 1856 and the defendants’ in 1857, 
and so on alternately. In conformity with this arrangement it was the 
plaintiffs’ turn to parade their bullock in 1878 ; but the defendants on the 
27th of August of that year prevented the exercise of their right, 
and carried their own bullock in procession, [117] infringing the 
plaintiffs’ right of manpan, and causing them damage. The plaint- 
iffs accordingly brought this suit — first, to have a declaration that in the 
Shravan of 1878 it was their turn to parade the bullock ; secondly, to have 
a similar declaration of their right to parade their bullock every alternate 
year ; thirdly, for an injunction restraining the defendants from interfer- 
ing in future with the plaintiffs’ exercise of their right ; and, fourthly, to 
recover Rs. 25 as damages. 


The defendants denied the plaintiffs’ right, and asserted their own 
exclusive right. They also denied the genuineness of the agreement, and 
contended that the plaintiffs sustained no damages. 

The Subordinate Judge of Jalgaon awarded the plaintiffs’ claim. In 
appeal that decree was confirmed. In the appeal it was contended, for 


* Second Appeal, No. 419 of 1880. 
(1) 2 B. 476. 
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the first time, that no suit lay in a Civil Court in a matter of this kind. 
The appellate Court disposed of this contention in the following manner 

The appellants’ pleader contended that, as the plaintiffs* claim was 
for a mete dignity, no action could be maintained for the same in the 
Civil Courts under the authority of the High Court’s decision in Sdngapa, 
V. Gangapa (1) in which the previous decisions — Shri Sunkur Bkarti 
Swami v. Sidha Lingaya Charanti (2) and Narayan Sadanaiid Bava v. 
Balkrishna Shideshwari3)—\7QrQ reviewed and discussed. In Sangapa 
V. Gangapa the suit was brought for a declaration of plaintiffs’ right to 
take a cupola to a certain temple, to place it on the oar of the idol, and 
to take a bambu with tomtom from his house to the temple, and to offer 
the first cocoanut to the idol at the annual festival of a Lingayat saint. 
The suit was dismissed in both the lower Courts on the ground of its 
being barred by limitation. In special appeal, the High Court, while 
expressing an opinion that the suit was not barred by limitation, dismissed 
it on another ground, namely, that it was brought to vindicate plaintiff’s 
right, not to an office, but to a mere dignity unconnected with any fees, 
profits, or emoluments, and, as such, on the authority of the great Palki 
case — -Shri Swikar Bhavti Swatni v. Sidha Bingaya Ghavanti (in which 
the suit related to the exclusive right of sitting crosswise in a [118] 
palki, and was disallowed by the Sadar Court) — no action could be 
instituted in the Civil Courts for the same. The authority of the previous 
decision in Narayan v. Balkrishna (3) (in which a declaration of the right 
of performing the ceremonial of breaking the curd-pot in a temole had been 
allowed by the High Court), was questioned in this later decision, and 
virtually overruled on the strength of the precedent in the Palki case re- 
ferred to above. The question before me, therefore, is whether the digni- 
ty, or manpan, claimed in this suit comes within the principle of these 
decisions. The grounds urged in the Palki decision for refusing to enter- 
tain the suit of the plaintiff in that case, appear to have been— (1) that 
the claim was unsubstantial and objectionable in a way which it was 
thought necessary to discourage ; (2) that it was a claim by the religious 
head of one community against the religious head of another and heretical 
community ; (3) that the reigoing Government was the only authority 
which could permit or withhold the use of such honours; and, lastly) 
(4) under English law no action could be maintained by the grantee 
of a dignity against an intruder. In Sangapa v. Gangapa the ground 
urged for rejection was that the claim related to the vindication of plaint- 
iff s right, not to an office, but to a mere dignity unoonneoted with any 
fees, profits or emoluments. In the present ease the dignity claim relates 
to an office, namely, that of the chaudhari yatan, in which both the parties 
have a share, and iu connection with which the plaintiffs are actually in 

possession of a certain portion of irirtm land attached to the vatan. It 

cannot, therefore, be said that the right claimed here relates to a mere 
dignity. It relates to an office and a vaian, and the annual procession 
of the bullocks on Pola day is the most prominent non-offioial recognition 
of the plaintiffs’ status as vatandars iu the village. It is true the right 
claimed is not accompanied with any fees or emoluments, but this oiroum-' 
stance is not indispensable to secure a recognition for a dignity which 
is attached to an office. The High Court, in another case — Ramcha'ndfCk 
V. Sadashiv (4)— have held that it does not follow, from thedeoisioo in the 


^}\ ^ M.I.A. 198. (3) 9 B,H O R 

(4) Printed Judgments (Bombay) lor 1878. p. 271 
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Palki case, that ‘ no dignities, provided a money gain is not attached 1882 

to them, are fit subjects to he protected [ 119 ] by the Civil Courts. 

The dignity in that case related to a right to settle with Government 
or its assignees for certain revenue collections, and was admittedly 

unattended with any profits; and yet the claim was allowed on the 

ground that ‘ the dignity was of a very practical kind ’ which the Givil Gl^. 
Courts could protect without encouraging frivolous litigation. It was g ^ 
observed in that judgment that * dignities, the essence of which consists 
in voluntary tributes of respect, and which derive their whole value 
from their spontaneousness, do not in their nature admit of effectual 
protection by the Municipal Courts. Tdese remarks go to show that it 
is chiefly with a view to check frivolous litigation, or to check ^ the 
tendency to exact as of right what should be spontaneous recognition 
of superiority, that suits for mere dignities are discouraged. Neither 
of these considerations have any place in the present case. It is 
clear, further, that the analogy of the English law about the grant of 
dignities has no application in respect of these village disputes for 
precedence or equality, as these rights are communal, and have not 
sprung from any gift of the Grown, and the Executive Government 
claims no power either to confer or to withhold them. It is also to be 
noted that in all the three cases referred to above, the dispute related 
to some right in connection with religious ceremonies or between 
rival priests. They did not refer to civil persons or civil rights. The 
right claimed by the plaintiffs in this case, is not, moreover, a dignity in 
the usual sense. It is not a claim for precedence against strangers, who 
deny the obligation of subordinating themselves to the plaintiffs by its 
recognition. It is a dispute between admitted sharers in 

a vatan ; and all that plaintiffs seek, is to be recognized as the equals of 
the defendants. Eor the several reasons set forth above, — namely, 

(l) that the right claimed belongs to an office and a vatan ; (2) that it is 
a Givil right between civil persons, and has no relation to religious cere- 
monies; (3') that it is a communal right, and not a gift of the Crown nor 
under the control of the Executive Government ; (4) that it is not a claim 
for precedence against strangers, but: it is a claim for equal recognition 
among sharers ; (5) that it is not a preposterous, but a substantial, claim, the 
recognition of which, one way or the other, affects the status of the 
plaintiffs as [120] vatandar chaudari.—l hold that the principle of the 
decision in Shri Sunhar Bharti Swami v. Sidha Lingaga Gharanti and 
Sangapa v. Gangapa does nob apply to the present case, and that it comas 
within the class of cases referred to in Eamckandra v. Sadashiv, where 
the dignity is a fit subject for the protection of the Givil Courts.” 

The defendants thereupon appsaled tc the High Court. 

Yashvant Vasudev Athalye, for the appellants. — The present suit refers 
to a tnere dignity, and it is not maintainable in a Civil Court : Sangapa v. 
Gangapa (1) and Shri Sunkur Bharti Swami v\Sidha Lingaya Charanti[^), 

The right in dispute having been held by the lower Courts to be un- 
cLcoomnaaied by any fees or emoluments, the lower Courts were wrong 
in awarding a claim in reference thereto. The circumstance that the litigant 
patiea are office-bearer cannot, by itself, make the right claimed in any 
way dependent upon an office, particularly when it is conceded that the 
official recognition of the plajntiffs’ status is independent of the dignity 

(l) 2 B. 476. (2) 3 M.I.A. 198. 
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in dispute. Astotbe agreement set up it is not binding upon the parties 
to this suit. 

Santaram Narayan, for the respondents.— The case of Sangapa v. 
Gangapa is distinguishable from the present case. I also rely upon it to 
show that the present action is maintainable. The suit in that case was 
for declaration, not for damages ; and, secondly, the plaintiff there held no 
hereditary office. There was no office to which fees, profits or emoluments 
were attached. Mere dignity attached to no office and yielding no fee may 
not be actionable; but in this case the plaintiffs are hereditary chaudaris. 
As held by the High Court in Ramchandra v. Sadashiv (1), and as remark- 
ed by the Appellate Court, it does not follow from the decision in the 
Palki case that no dignities, provided a money gain is not attached to 
them, are fit subjects to be protected by the Civil Courts. The natives 
of this country are very jealous of such manparis, and it is right they 
should be protected. 


JUDGMENT. 


Melvill, J. — I am unable to hold that this case is distinguish- 
able in principle from that of Sangapa v. Gangapa (2), in which it [121] 
was held, on the authority of the Privy Council in Shri Sunkar Bharti 
Stvami v. Sidha Lingaya Charanti (3), that a suit is not maintainable to 
establish a right to a mere dignity unconnected with any fees, profits, or 
emoluments. It is said that in the present case the dignity is connected 
with an office. If that be so, the circumstance creates no distinction 
between this case and the Privy Council case, in which the bolder of 
the office of arch-priest of a certain sect claimed, by virtue of a grant 
to a predecessor in office, the right of being carried crosswise in a palan- 
quin. It is also said that there is an agreement between the parties in 
the present case, by which the plaintiffs' right is recognized, and a penalty 
is provided for its invasion. But this was equally the case in Sangapa v. 
Gangapa, The law applicable to such questions was clearly laid down in 
that case ; and I am in no way disposed to depart from it, and to involve 
the Civil Courts in the determination of trivial questions of dignity and 

privilege, which are much better left to the decision of the society in 
w^hich they arise. 

We reverse the decrees of the Courts below. The plaintiffs to bear 

the costa of appeal and second appeal. The parties to bear their own costs 
in the Court of first iustance. 

PiNHEY, J. The case as stated is on all fours with Sangapa v. Gftn- 

g'apa (2) and, therefore, it would be sufficient to say that, following the 

decision in that case, we must reverse the decrees of both the Courts below 
and reject the claim. 

But there is a further reason why the plaintiffs in this case cannot 
possibly succeed. They sue for a declaration that they are entitled to 
take their bullock first in the procession on the Pola day in alternate yoarSf 
and their suit is based on the agreement (Ex. No, 48). dated 25th 
December, 185o. That agreement is a personal one, and passed by Gana 
Supa and Yithu Jairam (appellants 7 and 8) to Dhanji Khandu, who is 
not a party to the case. Not one of the plaintiffs was a party to the 
agreement ; but plaintiff Wahadan (No. 2) is said to be a son of Dhanji 


(l) Printed Judgments lor 1878. d. 271 
(3) 3 M.I.A. 198. 


(9) 2 B. 476. 
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Khandu, who has died. Moreover, hy the ‘h® agreement (Ex. 

No 48) even if the present plaintiffs could sue [ 122 ] the present defend- 
ants on it, the right of Dhanji Khandu to take his bullock first in the proces- 
sion in alternate years named in the agreement would ha terminated^y 
Vithu Jairam personally paying Ks. 25 once for all to Dhanji Khandu 
payment for which there does not appear to have been any consideration. 
And even this Es. 25 is payable by Vithu Jairam personally to Dhan]i 

Khandu only if the latter sustains damage or loss from his bullock being 
obstructed in the Pola procession. Not only is there no evidence of damage 
or loss, but it is admitted that no damage or loss of a pecuniary character 

had been caused to any one. . . , j. j fUr, 

We must reverse obe decrees of both the lower Courts and reject the 

claim The parties should bear their own costs in the Court of first instance, 

but the costs in the District Court and in this Court must be borne by 

plaintiffs. 
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APPELLATE CIVIL. 

Before Mr. Justice iMelvill and Mr. Justice Kemball. 

DHADPBALE {Original Defendant), Appellant v. GUKAV 
{Original Plaintiff), Respondent.'^ [19bh December, 1881. J 

Cause of action -O^triiig of food to idol— Suit for damages on account of omission to 
offer food’ 

The plaintifi. alleging that he was a member of a family of Quravs holding a 
vatan attached to a temple, complained that the defendant was the holder of an 
inam allowance, granted in consideration of his daily ofiering to the idol soma 
rice and cake and burning a lamp ; and that he had omitted to make such offering 
for one year. The plaintifi claimed Rs. 15 damages. 

Held that the plaintifi had no cause of action. The defendant’s obligation, if 
any, was towards the idol ; and, if-that obligation had not been performed, it 
could only be enforced by some parson claiming to have a right to insist that 
the worship of the idol should be properly performed. 

[R., 12 B. 247 ; 33 B. 278 = 11 Bom. L.R. 58 = 1 Ind. Gas. 331 ; 27 M. 435 (449) = 14 M. 
L.J. 105 (118).] 

This was a second appeal from the decision of W. H. Newnham, 
Judge of Poona, confirming the decree of the First Glass Subordinate 
Judge of Poona, 

[ 123 ] The plaintiff alleged that he was a member of the family of 
Guravs the holders of a vatan attached to the temple of Bahiroba in the 
village ot Pashan ; that the defendant was the holder of an inam allowance 
granted in consideration of his daily offering to the idol some rice and cake 
and burning a lamp ; that the defendant omitted to make such offering 
for one year ; and hence the plaintiff claimed damages to the extent of 
Es. 15. The defendant, among other things, urged that, during the 
year in dispute, he had offered the food in his own house to the idol, and 
that he had eaten it himself, and that it was not obligatory on him ta 
take the food to the temple, and offer it to the idol there. 

Both the lower Courts allowed the plaintiff’s claim. 

The defendant appealed to the High Court. 


* Second Appeal No. 193 of 1861. 
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Shantaram Narayan^ for the appellant. 

Pandurang Balibhadra, for the respondent. 

JUDGMENT. 

The judgment of the Court was delivered by 

Melvill, J. We think that the plaintiff, as he puts his ease, has no 
cause of action. As a temple servant, he may have a right to take the food 
offered to the idol, and may maintain this right against any intruder who 
takes away the food after it has been offered. But in the present case he 
claims damages from the defendant on account of his omission to offer 
food to the idol, and the consequent; loss, by the plaintiff, of the perquisites 
which he would otherwise have received. He brings this action on his own 
account, and for his own benefit, and not as the renresentative of the idol. 
We think that the defendant's obligation, if any, was towards the idol, and 
It that obligation has not been performed, it can only be enforced by some 
person claiming to have a right to insist that the worship of the idol 
shall be properly performed. The defendant is under no legal obligation 
to ^ supply food to the temple servants ; and though the result of his 
omission to supply food to the idol may involve a loss to the plaintiff, it is 

damnum absque injuria, and cannot entitle the plaintiff to maintain the 
present suit. 

We reverse the decrees of the lower Courts, with costs in this Court. 
Each party to bear his own costs in the Courts below. 


Decrees reversed. 


6B. 124 = 6 Ind. Jur. 317. 

[124] APPELLATE CRIMINAL. 

Before Mr. Justice Melvill and Mr. Justice' Kemball. 


Empress v. Lakshman Bala and Bala Ramseth.* 

1 11th January, 1862.] 

Evid^ico— Confession— Joint trial— Evidence Act (7 of 1872), s. SO— Tlie Code of 
Criiutnal Procedure iX of 1872), s. 250. ' 

The two accused persons were jointly tried before the Session Judge on a 
charge of murder. The Session Judge examined each of the accused in theabsence 
of the other making the latter withdraw from the Court during the examination 
of the formorp though ^^'itbout objection from the pleaders of the accused net* 

Held that the examination of each accused could be used only against himself. 

and not against his fellow accused. 

Imperairix v. Chandra Nath Sirkar (1) followed. 

[R.,14 A.W.N. 11.] 

The two accused were tried on a charge of murder and sentenced to 
death by W. H. Crowe, Joint Session Judge at Nasik. 

The facts of the case are not material for the purpose of this report* 
It is sufficient to say that the evidence recorded included the examination 
of eaoh of the accused taken by the Session Judge in the absence of the 
other. The Session Judge stated in his judgment that when he examined 
Lakshman he ordered Bala to withdraw from the Court ; and that when 
be examined Bala, Lakshman was ordered to leave the Court. The Session 

•Confirmation Case No 48 of 1881. 

(IJ 7 0.65. 
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Judge stated, moreover, that he was in the habit of examining accused 1882 
persons in this manner. He said : “ I can see no objection legally to this Jan. 11. 
course ; nor can I see that the accused is prejudiced thereby. It has 
been a practice of mine on several occasions to examine prisoners sepa- 
rately in order that those who are to be examined afterwards may not LATE 
hear what the others have said, and to that end it is necessary to remove Oeiminal. 
from the dock all those except the one undergoing examination. No — 
objection was made by the pleaders until after the examination had » “ 
been recorded, and the inquiry had terminated, and the address for • 
the defence closed.” In coming to the conclusion on the evidence the * • 
Session Judge used the examination of each of the accused against the 

other. . 

Both the convicts appealed to the High Court. 

Branson (with him Shivshanker Govindram), for appellant No. 1.— 

The confessions are illegal, and cannot be used to the tl253 prejudice 
of absent prisoners who had no opportunity of cross-examining the 
persons who made them : Imperatrix v. Chandra Nath Sarkar (1). They 
are not confessions properly so called, because each person tries to 

exculpate himself, and inculpate his fellow accused. 

K, T, Telang (with him Daji Ahaji Khare), for appellant No. 2. 

Nanabhai Haridas, Government Pleader, for the Crown. — If confes- 
sions be left out, there is sufiBcient evidence left for conviction. 


JUDGMENT. 

The judgment of the Court was delivered by 

Melvill, J. — This Court is of opinion that the so-called confession 
made by each prisoner cannot be taken into consideration against the 
other prisoner, if for no other reason, because the examination of each 
prisoner took place in the absence of the other, and that other had no 
opportunity of denying or even of knowing, what his fellow prisoner had 
said. No doubt, s. 30 of the Indian Evidence Act allows a confession to 
be used against another prisoner although made in his absence, but it 
requires that such confession should be proved as against the prisoner 
to whose prejudice it is to bo used. In the present case the Session 
Judge says that he examined the prisoners separately, in order that neither 
of them might bear what the other had said ; and it would appear that 
the statements so obtained were not read over to, or in any way proved 
against, those against whom it was intended to use them. The attention 
of the Session Judge may be directed to the observations of the Calcutta 
High Court in Imperatrix v. Chandra Nath Sarcar (1). 

There is, however, no objection to using the examination of each 
prisoner against himself, and we think that the statements contained in 
the examinations, coupled with the fact of the discovery of the stolen 
property concealed in the prisoners’ houses, and the evidence of witness 
No. 10, the mother of the second prisoner, are fully sufiScient to sustain 
the convictions. 

The murder was one of a very cruel and cold-blooded description, 
and we are unable to see any ground for a mitigation of sentence. 

The convictions and sentences are confirmed. 
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Before Mr. Justice Melvill and Mr. Justice Kemhall, 

Empress v. Umi, wife of Dhula, and seven others.* 

[11th January, 1882.] 

Jtidian Penal Code (Act XLV of i860), ss. 491 and 100 —Marrying again during the 
lifetime of husband— Abetment — Divorce among RajpiU Gujaratis in Ekandesh— 
Deed of divorce by husband — Validity of divorce.\ 


A member of the caste of Ajanya Rajput Guzars residing in Khandesh executed 
a deed of divorce to his wife. The Court held on the evidence that the deed was 
proved, and that in this caste a husband was for a sufficient reason, such as in* 
continence, allowed to divorce his wife ; that the deed in the present case had 
not been executed for a sufficient reason ; and that, consequently, the parties 
entering into second marriage were guilty of an offence under s. 494 of the Indian 
Penal Code (XLV of 1860) ; and that the priest who officiated at that marriage 
was an abettor under ss. 494 and 109. 


Mere consent of persons to be present at an illegal marriage, or their presence 
in pursuance of such consent or the grant of acsommodation in a house for the 
marriage does not necessarily constitute abetment of such marriage. 


[R., 19 B. 363 (368) ; Rat. Unr. Cr. Oas. 440.] 


The first accused, Utni, was convicted of marryiug again during the 
lifetime of her husband, and the other seven accused of having abetted 
her in the performance of the illegal marriage by M. H. Scott, Session 
Judge of Khandesh, who passed upon each of them a sentence of rigorous 
imprisonment for six months. 

A 

The following facts were admitted or proved : — 

The first accused, Umi, was legally married to the complainant Dhula, 
both parties being members of the caste of Ajanya Rajput Gujaratis 
residing in Khandesh ; that Dhula subsequently married another wife, 
and did not live with Umi in consequence of certain differences which arose 
between them ; that Umi went through the ceremony of a second marri- 
age with the accused Nago ; that the accused Damodar Bhat officiated 
as a priest at the marriage ; that Umi*s father — the accused Pundu— and 
her sister — the accused Ghimi — approved of the marriage : that accused 
Lalohand and Bhagvan lent their influence by consenting to be present 
at the marriage, and that the accused Hula allowed the parties the use of 
his house upon that occasion. 

On behalf of the difference it was alleged, amongst other things, that 
divorce was allowable in the caste to which Umi belonged, [127] and 
that her husband the complainant had in 1872 executed a deed of divorce 
addressed to Umi’s father, and releasing Umi from her marital bonds, 
leaving her free to re-marry if she felt so disposed. The Session Judge 
held on the evidence that this deed of divorce was a forgery ; and, being 
of opinion that the fact of the second marriage was established, convicted 
Umi of re-marrying during her husband*s lifetime, and the others of abet- 
ting her. 

All the accused appealed to the High Court. 

Brayison (with him Daji Abaji Khare), for the appellants. — The evi- 
dence clearly establishes the deed of divorce. Divorce is permissible among 
Hindus of the lower castes — that is, other than Brahmans and Vaishyas. 


Oriminal Appeal No. 178 of 1881. 
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[The Gonrli referred to answer No. 7 to questions put to the caste of Rajput 
Gujaratis by Mr. Borradaile under the head " Divorce, Gujaratis.”] 

Nanabhai Haridas, Government Pleader, for the Crown. Accord- 
ing to the answer, divorce would be valid only on the ground of incon- 
tinence. 

JUDGMENT. 


1882 

Jan. 11. 

Appel- 

late 

Criminal. 


The judgment of the Court was delivered by 

Melvill, J. — We are of opinion that five out of the eight prisoners 
in this case are not proved to have done any act which would amount to 
abetment of the principal offence. The Session Judge says : Hula valad 
Bhivaji allowed the marriage to be performed in his house. Accused 
Punja and Chimi are the father and sister of Umi ; and they and accused 
Lalchand and Bhagvan, the two last of whom are influential patels of the 
village, are alleged to have abetted the marriage by their consent, and by 
being present.” It does not, however, appear that the consent of any of 
the prisoners was necessary for the performance of the marriage ceremony, 
and certainly mere presence at an illegal marriage would not constitute 
abetment on the part of the person present. Nor would the grant of 
accommodation in a house tor a marriage, which could equally well be cele- 
brated elsewhere, be such an act towards facilitating the marriage as 
would constitute abetment. There is no proof of any conspiracy on the 
part of the five prisoners referred to. On the contrary, as the Session 
Judge says, the' truth probably is. that Umi. finding herself pregnant by 
Nago, persuaded him to marry her,” After the marriage had [128] been 
thus arranged between Umi and Nago, the mere consent of other persons 
to be present at the celebration, would not, we think, constitute abet- 


ment. 

On this ground the convictions and sentences on prisoners Nos, 3, o, 
6, 7. and 8 are reversed. 

As regards the other three prisoners — uis., Umi, Nago, and the priest 
Damodar, who performed the ceremony — the case stands on different 
grounds. The contention that no marriage ceremony was gone through, 
has been abandoned by the learned counsel for the defence. What he 
relies on is the execution of a farigh-khatt or writing of divorce, by the 
prosecutor to his wife Umi, which, he argues, rendered the second marri- 
age permissible and valid. On a careful consideration of the whole evi- 
dence we are of opinion that the execution of the farigh-khat is 
established. The evidence on the point is very strong, and the 
prosecution fail to explain away the circumstance that the stamp 
on which the document was executed was undoubtedly purchased 
more than ten years ago in the name of the prosecutor, whom 
there was at that time no apparent reason for personating. But, taking 
the farigh-khat as proved, we do not find sufficient evidence on the record 
to show that it would have the effect of a valid divorce. The very 
witnesses who say that a divorce is allowed by the custom of their caste, 
admit that the prosecutor was punished by being made to give a caste 
dinner on account of the divorce. Among the answers to Mr. Borradaile 
given by the castes in 1830 we find one from the Rajput Gujaratis (to 
which the parties in the present case appear to belong), in which they 
say that in their caste a husband is allowed to divorce his wife for 
incontinence. But it is not alleged for the defence in this Court that the 
writing of divorce given by the prosecutor was on account of Umi*s 
incontinence; and, therefore, so far as the available evidence goes, we 
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1882 must come to the conclusion that, though, in the caste to which the 

Jan. 11. parties belong, a husband may divorce his wife for a sufficient reason, yet 

in this case it was done for an insufficient reason, and probably it was on 

Appel- account that the prosecutor was punished by the caste. We are, 
LATE consequently, not satisfied that there is sufficient reason for [129] disturb- 
CRIMINAL. ing the convictions in the case of prisoners Nos. 1, 2 and 4. As, however, 

we have come to the conclusion that & farigh-khat was actually executed, 

6 B. 126. ag the persons concerned probably believed that it was valid, we think 

that a lighter sentence than that inflicted by the Session Judge will 
satisfy the ends of justice ; and we, accordingly, reduce the sentences on 
prisoners Nos. 1, 2 and 4 to two months' rigorous imprisonment ; and, as 
the sentence has been undergone, we direct the prisoners to be discharged. 


6 B. 129 = 6 lod. JuF. 313. 

APPELLATE CIVIL. 

Before Sir Michael BoherU Wcsiropp, Kt., Chief Justice, and 

Mr. Justice Pinhey. 

VaSUDEV Vithal Samant {Original Defendant), Applicant 
V. Ramchandra Gopal Samant, deceased, 

AND another {Original Plaintiffs), Respondents^ 

[Slst August. 1881.] 

The Hereditary Officers Act [Bombay) Wo. Ill of 1874, ss. 94 and 25 — Act X of 1876, 
s. 4, cl. (o), para 2 — Civil Courts, 

Under Bombay Aot III of 1874 the Civil Courts cannot entertain a suit whioh 
seeks to recover damages against the defendant for wrongly continuing in offioe 
as patel, instead of resigning in favour of the plaintiff, in obedience to a family 
custom which entitled the plaintiff to serve as patel every fourth year, whereby 
the plaintiff lost the omolumonts of office. 

Quaere — whether the claims excluded by Aot X of 1876 as amended by Aot XVI 
of 1877, s< 1, are limited to claims against Government. 

[R., 12 B. 614 : 34 0. 828 = 11 C.W.N. 782.] 

This was an application, under the extraordinary jurisdiction of the 
High Court, against the decision of J. W. Walker, Assistant Judge at 
Ratnagiri, affirming the decree of P. B. Joshi. Second Class Subordinate 
Judge at Vengurla. 

The facts of the case are fully stated in the judgment of the High 
Court. 

The Assistant Judge, in affirming the decree of the first Court on 
appeal, observed ; “ It is said that no suit lies, as the Collector had the 
right of appointing. The case alleged, and found proved, is that, by the 
village custom, certain families have the right of acting as kabulayatdars 
of the village in rotation, and that each outgoing kabulayatdar has to give 
bis assent to the Collector for the appointment of his successor, and that, 
when plaintiff's [130] turn came round, defendant wrongfully withheld hia 
assent, and so remained in the management himself. Plaintiffs are, there- 
fore, clearly entitled to sue. Next, it is said that the suit is barred by the 
Hereditary Officer's Aot and by a previous suit brought by plaintiffs for 
partition. The Vatan Act and the previous suit, referred to in the defend- 
ant’s reply, have nothing whatever to do with the claim. The right in 
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auestioQ appears to be that of a farmer of the land revenue appointed by 
the Collector. The former suit cannot possibly bar this claim, as this is 
a suit for damages; and the partition suit could not include the right in 

disoufce, as the right cannot admit of partition. 

On the 20bh January. 1881, on the application of Ghanasham mlkantfi 
Nadkarni on behalf of the defendant, the High Court INanabhai Haridas 
and Birdwood. JJ.) granted a rule nisi, calling upon the plaintiffs to show 
cause why the decrees of the Lower Courts should not be set aside. The 
rule was argued before Westropp, C.J., and Pinhey. J., on the Slst August 

Ghanasham Nilkanth Nadkarni, appeared for the applicant. 

Pandurang Balihhadra, appeared for the respondents. 

JUDGMENT. 

The following is the judgment of the Court delivered by 

Westropp, C.J.— This is an application to reverse the decree of the 
Subordinate Judge of Vengurla awarding Rs. 24 to the plaintiff as dama- 
«*es, and also to reverse the decree of the Assistant Judge which atiirmed 
that of the Subordinate Judge. The plaintiff claims to be a member of 
a family in which is vested the hereditary office of patel of the village of 
Parula, and alleged that it is the custom of the family that the co-parcen- 
ers should act as patel in rotation, each patel holding office for a year, 
and that the turn of the plaintiff occurs every fourth year, and 
that, according to this family custom, the defendant was bound to give 
his written consent to the plaintiff’s kabulayat being accepted by the 
revenue authorities for the official year 1875-76; but states that, not- 
withstanding this, the defendant, in order to cause him damage, refused 
to give his written consent as aforesaid, and himaeli gB,VQ the kabulayat 
for that year, in consequence of which the Mahalkari declined to take 
the plaintiff’s kabulayat, and that thereupon the plaintiff applied to the 
Assistant Collector of Ratcagiri to direct that the plaintiff s kabulayat 
[131] should be taken, and inquiry into that application having continued 
until the end of the year, an order was passed by the Assistant Collector 
to the effect that, the year having expired, nothing remained to be done ; 
the plaintiff thereupon applied that his kabulayat to serve as patel should 
be taken for the next year, but an order was passed rejecting that appli- 
cation on the ground that the official year 1876-77 was not the plaintiff s 
turn, and that the defendant refused to assent to the acceptance of the 
plaintiff’s kabulayat For these reasons the plaintiff claimed Rs. 98 
damages, whereof, as already stated, the Local Courts awarded to him 

Rs. 24. 

The suit of the plaintiff is then, when more concisely stated, an 
action to recover damages against the defendant for wrongly continuing 
in office as patel instead of resigning in favour of the plaintiff, in obedi- 
ence to a family custom which entitled the plaintiff to serve as patel 
every fourth year, whereby the plaintiff lost the emoluments of office. 

The learned pleader for the defendant refers to two enactments as 
excluding the jurisdiction of the Civil Courts to entertain any such claim 
as that put forth in the present suit, viz., Act X of 1876, s. 4, cl. a, para. 
2, which prohibits Civil Courts exercising jurisdiction over claims to 
perform the duties of any such officer or servant (i.e., hereditary officers 
appointed or recognized under Bombay Act III of 1874, or any other law 
in force or any other village officer or servant) or in respect of any injury 
caused by exclusion from such office or service.” That Act has, however. 
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been amended by Act XVI of 1877, a. 1. which restores to the Civil Courts 
of certain districts, amongst which Ratnagiri is one, such jurisdiction 
as. according to the terms of any law in force on the 28th March, 1876, 
they could exercise over claims against Government relating to property 
appertaining to any hereditary officer appointed or recognised under 
Bombay Act III of 1874, kc., or of any other village officer. &c. And, 
independently of that and of whatever may be its effect, there may be a 
question whether the claims excluded, as above, by Act X of 1876 are limited 
to claims against Government — a point on which we do not deem it neces- 
sary at present to express any opinion, inasmuch as we think that the 
other enactment, relied upon by the defendant [132] as excluding 
the jurisdiction of the Civil Courts, is fatal to any such jurisdiction. That 
enactment is the Hereditary Officers’ Act (Bombay) III of 1874. Its 24th 
section enacts that the duties appertaining to any hereditary office shall 
be performed by the representative vatandars or by deputies or substitutes 
as hereinafter provided, and by no other persons.” The 25th section then 
enacts that “ it shall be the duty of the Collector to determine, as herein- 
after provided, the aistom of the vatan as to service, and what persons, 
shall be recognized as representative vatandars for the purpose of this Act, 
and bo register their names,” Subsequent sections point out the mode 
in which the Collector is to inquire into and determine who are represen- 
tative vataiidars, and what is the custom of the vatan as to service. Not- 
withstanding this legislation, which expressly assigns to the Collector 
the ascertainment and determination of the family custom, the Lccal 
Courts have taken upon themselves the function which belongs ex- 
clusively to the Collector, and have determined the family custom as bo 
service in relation to the patelship of Parula, and have given damages to 
the plaintiff for a breach by the defendant of that custom in not resigning 
the office ofpatelab the end of the official year 1874-75 in favour of the 
plaintiff. They have, in fact, held that the defendant was bound by that 
custom not only to resign office, but to assent, in writing, to the nomina- 
tion of the plaintiff as his successor. If this be not entertaining a suit 
for wliat is substantially the establishment of the right of a particular person 
to officiate as a hereditary officer, we do not know what it is ; and there 
are at least, three reported decisions that, since the Hei'editary Officers 
Act came into force, such an action cannot he entered by a Civil Court 
KhaTido Narayixn Knlkarni v. Apaji Sadashiv Kulkarni (1) and C#UKfo 
Abaji Kulkarni v. Lakshmibai kom Sakharam Antaji {^)\ and see Gopal 
Ilanmant v. Sakhnrani Govind (3), Ganpatrav v. Bangrav (4) and 
Qavdapav. Shivbasangavda (5). 

Wo are at some difficulty to understand how the Assistant Judge 
cot^sidored himself justified in saying that the Hereditary Officers' Act has 
“ nothing whatever to do with the claim.” 

[133] For these reasons we hold that the Local Courts had not any 
jurisdiction to entertain this suit ; and we, therefore, reverse the decrees 
therein, respectively, of the Assistant Judge and of the Subordinate Judge, 
with costs throughout, including the costs of this application. 

Decree reversed, 

6 B. 133-N. 

Note (l). — Qanpnlrav v. Ha^igrav (Second Appeal No. 263 of 1379) was decided 
by MoWill and Pinhoy, JJ., on the 30th September. 1879. The following are their 
judgments : — ■ 

(1) 2 B. 370. (2) 2 B. 375. (3) 4 B. 254. 

(4) Soo note (1) infra, 6 B. 133. (5) See uote (2) ii^ra, 6 B. 133. 
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Judgment. 

MELVIDD, J.— The oaly iojary which the plaintiff alleges in his plaint is that the 
defendants have prevented the recognition, by the Collector, of his right to officiate as 

patel. This is an injury of which the Civil Courts can no longer take cognizance 

Khando Narayan Kulkarni v. Apiji Sadashiv Kulkarni^nd Chinto Apaji Kulkami v. 
Lak^hmibdikom Sakharam Antaji (U. If the plaintiff had alleged that he had been 
interfered with in the enjoyment of the estate or emoluments attached to the pateldi 
vatan it might have been competent to the Civil Courts to make a decree declaratory 
of his right to enjoy or participate in such estate or emoluments ; but no such inter- 
ference is alleged, and, in the absence of an allegation of any cause of action, the Courts 
cannot make any doclantion of the plaintiff’s right to share in the vatan property. 

PiNHBY, J. The mukhtyac of the plaintiff was examined, and distinctly admitted 

that there had been no interference with the vatan property ; and the wording of the 
plaint distinctly shows that the only thing of which the plaintiff has to complain is 
the refusal of the Assistant Collector to appoint the plaintiff to officiate as pate) on the 
representation of the defendants. The case, therefore, clearly falls within the rulings 
in Khando Narayan Kulkarni v. Apaji Sadashiv Kulkarni (2) and Chinto Aban 

Kulkarni v. Lakskmibai koin Sakharam AnCa/i (3). 

The decree of the District Court must be confirmed with costs [F., 6 B. 129. J. 

6 B. 133-N. 

Note (2 ). — Gavdapa v. Shivbasangavda (Second Appeal 317 of 1877) was decided by 
Westropp, O.J., and Kemball, J., on the 18th February, 1878. The following is the 

judgment : — 

Judgment. 

Westropp, C.J. — This suit was instituted upon the 1st of March, 1876, — that 
is to say, since Bombay Act III of 1674 came into operation, which, it has been already 
decided, excludes the jurisdiction of Civil Courts to declare that persons are eligible to 
serve as hereditary officers of such a kind as are dealt with by that Act. Tbe reasons 
for this ruling are fully given in Chinto Api/i Kulkarni v. Lakshmibai (Second Appeal 
270 of 1877), Printed Judgments of 1878, p 5. We must on this ground reverse the 

decree of the District Judge, and restore that of the Subordinate Judge. The plaintiff 
must pay to the defendant the costs of the suit and both appeals. We express no opi- 
nion on the merits of the plaintiff’s case. The precedent— Spscial Appeal 49 of 1877 
(Printed Judgments of 1877, p. 98)— referred to by the District Judge, is not in point. 
It did not relate to an office, but to land [P., 6 B. 129.] 
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[134] ORIGINAL CIVIL. 

f 

Before Sir Charles Sargent^ Kt., Justice, 


NARRANDAS HBMRAJ and others {Plaintiffs) V. VrSSANDAS Hemraj 

{Defendant)}' [26th November, 1881.] 

Limitation — AcilK of 1871, II, cl. HI— Mutual accounts-^Reciprocal detuxnds. 

Prom the month of September, 1873, until the month of May, 1874, the plaint- 
iffs at Bombay and the defendant at Karachi bad dealings with one another. It 
was tbe practice for the defendant at Karachi to draw /lundis upon the plaintiffs 
at Bombay, which the plaintiffs duly accepted and paid at Bombay; and, in order 
to pat the plaintiffs in funds, the defendant was in the habit , of drawing 
upon other firms in Bombay in favour of the plaintiffs, the amount of which 
hundis the plaintiffs realised from tim^to time at Bombay. Until the 8th January, 

‘ 1874ith6 balance of the account was sometimes infavour of the plaintiffs and some- 

times in favour of the defendants. After that date the balance of the account was 
always in favour of the plaintiffs, who continued to make advances up to the 10th 
' May, 1874. The last payment made by the defendant was on the 27th April, 1874. 

‘ The last advance made by the plaintiffs was on the 10th May, . 1874, On the 10th 
May, 1874, the total balance due by, ,the defendant was Rs. 8,51^12-2. The 
plaintiffs calculated interest on this sum up to the 9th April, 1877. and on the 19th 
April, 1877, filed tbe plaint in this suit to recover the said amount. The defend- 
ant pleaded limitation. Tbe plaintiffs contended that the account between 
them and the defendant was a mutual account, and that under cl. 87 of sch. II 


• Suit No, 382 of 1877, 
(2) 2 B, 370. 
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(3) Ibid. 376. 
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of the Limitation Aot XV of 1877, the period of limitation dated from the day of 
the laet advance made by them to the defendant, via., 10th May, 1874. 

Beldy on the authority of Q)xa^ceram v. Manohar Doss (1) that the account be- 
tween the plaintifis and the defendant was a mutual, current and open account 
within the meaning of cl. 87, and that the suit was not barred. 

Literally construed, cl. 87 would apply only to those cases in which both par- 
ties have in the course of th-^ir dealings made actual demands on one another. 
The more reasonable and more probable intention of the framers of the clause 
appears to have been that it should apply to cases where the course of business 
has been of such a nature as to give rise to reciprocal demands between the parties; 
in other words, where the dealings between the parties are such that sometimes the 
balance may be in favour of one .party and sometimes of the other, 

[R., 22 B. 606; 10 M. 199 ; 17 M. 29>l = 4 M.UJ. 140 ; 16 A.W.N. 186; 7 Bom.L.R. 
151; 6 O.L.J 158 ; 7 Ind. Gas. 715 = 75 P.R. 1910=124 P.L.R. 1910=99 
P.W.R. 1910.3 


Suit to recover Rs. 10,999-11-5, the balance of an account. 

The plaintiffs were merchants, and carried on business in Bombay. 
Tbe defendant resided and carried on business at Karachi. The plaint stated 
that “ the plaintiffs and the defendant commenced to have dealings with 
each other in or about the month of September, 1873. In the course of 
such dealings it was the [135] practice of the defendant at Karachi to 
draw hundis upon the plaintiffs at Bombay which the plaintiffs duly 
accepted and paid at Bombay ; and. in order to repay the plaintiffs the 
money so advanced by them as paid upon such hundis, the defendant 
was in the habit of drawing hundis upon other firms in Bombay in favour 
of the plaintiffs, the amount of which Jmndis the plaintiffs realized from 
time to time at Bombay. The said mutual dealings between the plaintiffs 
and the defendant continued up to the 10th May, 1874, at which date 
there was a balance due from the defendant in respect of the said dealings 
amounting bo Rs. 8. 514-12-2. The plaintiffs have calculated interest upon 
the said sum from the said lObh May, 1874, to the 9bh April, 1877, and 
have ascertained that at the last-mentioned date the total amount duo 
by defendant to the plaintiffs in respect of the said dealings was 
Rs. 10,999-11-5, the amount sued for in this action.” 

The plaint was filed on the 19th April, 1877. 

The defendant {inter alia) pleaded that the suit was barred by 
limitation. At the hearing an issue was raised upon this plea, and was 
determined without going into the merits of the case. The evidence for the 
plaintiffs proved that money was received by the plaintiffs from the 
defendant, and payments made by the plaintiffs, on the defendant's 
account at the dates and of the amounts stated in the following list: — 


Rcceivts by plaintiffs. Payments by plaintiffs. 


1873, 16th Boptember 

... Rs. 

600 

1878, 20th September 

• • • 

Rs. 

600 

27th 

M 

600 

„ 26th 

ft • • 

i: 

600 

„ 6th October 

• • • M 

1,200 

„ 7 th October 

• ft • 

II 

1,200 

,, 30th „ 

• ♦ ' It 

1,200 

„ 4th November 

ft ft ft 

%% 

600 

„ 3rd November 

•• • M 

1,000 

M 4th 

ft ft ft 

II 

600 

13th 

II 

2.000 

» 12th 

ft ft ft 

II 

1.200 

„ 11th Deoombor 

• • • »« 

1,200 

12th 

ft ft ft 

II 

1,200 

4 

1874, eth January 

• « « 

3,400 

n 16th 

ft ft ft 

II 

600 

„ 16th F^ruarv 

• II 

1,200 

„ 3rd December 

ft ft ft 

11 

1.200 

„ 16th March 

••• II 

1,000 

M 4th 

ft ft ft 

II 

600 

„ 27th April 

• * • ,, 

1,200 

H 27th 

ft ft ft 

II 

1,000 


4 


.. 28th 

ft ft ft 

II 

600 



14,600 

1874, 10th January 

ft ft ft 

II 

1,800 




H 10th 

• ft ft 

II 

1,200 




,, 14th „ 

ft* ft 

II 

600 


(1) 2 Ind. Jur. N.8. 241. 
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payments by plaintiffs — contd. 


1874 




26th January 
27th 

4th February 


6th 
6th 
7th 
27th „ 
2nd March 


11 


11 


11 


2Dd „ 
12th April 
10th May 
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Origin Ai. 
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From the above account it will be seen that up to the 8th January, 
1874, the balance of the account was sometimes in favour of the plamtitls 
and sometimes in favour of the defendant. After that date the balance of 
the account was always in favour of the plaintitfs, who continued to make 

advances on the defendant’s account up to May. 
payment made by the defendant was on the 27th April, 1874. 
Kirkpatrick (with him Jardine), for the plaintiffs. 

Inverarity (with Zjiiwgf), for the defendant. 

The following authorities were cited in argument : Ghaseeram v. 
Manohar Doss (1) ; Hirada Basappa v. Gadigi Muddappa (2) ; Watson v. 
AgaMehedee Sherazee (3) ; Navroj v. Chartered Bank of India (4) ; Astly 
V. Gurney (5) ; Thompson on Limitation, p. 215. 


JUDGMENT. 

Sargent, J. — This is a suit to recover the balance of an account of 
certain dealings in hundis between the parties carrying on business as 
merchants at Bombay and Karachi respectively ; and the question I have 
now to decide is, whether the plaintiff’s present claim is, as defendant con- 
tends. barred, except so far as it consists of the last item of account. 

The plaintiff’s contention is that the balance is due on a mutual and 
open and current account, and that the case falls under art. 87 of sch. II 
of Act IX of 1871, the statute of limitations in force when this plaint was 
filed ; that the time, therefore, when the statute began to run, as regards the 

balance, was the date of the last item. 

[137] The nature of the business between the parties is stated thus 

in the second paragraph of the plaint. [His Lordship read the paragraph 
above set forth.] In his cross-examination, Narranji Mathuradas, one of 
the plaintiffs, says ; ** He (meaning the defendant) used to draw on us, 
and in order to keep us in funds used to remit hundis drawn in our favour 
on firms in Bombay. We used to collect the proceeds, and credit him 
with them in account." It was urged for the defendant that this course 
of dealing did not give rise to a mutual account, the hundis which were 
sent by defendant in favour of the plaintiffs being nothing more than 
payment on account of the hundis accepted and paid by the plaintiffs. 
Now, cl. 87 of sch. II of the Limitation Act IX of 1871. provides for the 

case of suits brought “ for the balance due on mutual open and current 
account where there have been reciprocal demands between the parties. 
In the case of Ghaseeram v. Manohar Doss (1)— which fell under the 
earlier Act of Limitation, yi 2 .. Act XIV of 1859, the corresponding clause 
of which is confined to “ suits for balances of accounts current between 
merchants"--the plaintiff used to send hundis and treasury drafts from 

(2) 6 M.H.O.R. 142, 

(5) 4 0. P. 714. 
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Puttealla to the defendant at Calcutta to put him in funds to meet 
the purchase of goods on plaintiff’s behalf, and hundis drawn by the plain* 
tiff on the defendant — Phear, J., held that this did not constitute an act 
of trading on the part of plaintiff as against the defendant, and that he 
was only supplying the defendant with money to meet his own liability, 
and that there was. therefore, no trading with the defendant so as to cons- 
titute, relatively to the defendant’s trading, a mutual dealing.” The 
Court of appeal, however, consisting of Peacock, C.J., and Norman, J., 
were of a different opinion. The Chief Justice in delivering judgment 
said that he did “ not think it necessary that there should have been such 
a buying and selling by each of the parties as to constitute him a trader 
within the strict sense of the term 2Qd, that the fact of the defendant’s 
advancing money for the plaintiff, and the plaintiff sending money to the 
defendant, constituted a mutual dealing, and that ‘if there were such 
dealings between the plaintiff and the other firm in the course of busi- 
ness that sometimes the balance was in favour of one party and sometimes 
of [138] the other, the dealings were mutual within the meaning of the 
section.” 

Norman, J., in his judgment said : " The plaintiff remits moneys to 
the defendants. He thus advances money, and has a right to sue as for 
money lent or received for his use. On the other hand, the defendants 
are shown to make advances by paying hundis drawn on them apparently 
without waiting to see whether they are in funds or not. The defendants, 
therefore, in like manner, are from time to time in a position to sue for 
moneys lent by them in the course of their business to the plaintiff. 
There is thus a course of mutual lending and dealing, apparently as bet- 
ween bankers.” 

The latter part of cl. 87 of Act IX of 1871, which is intended to define 
more particularly the class of cases contemplated by the clause, is far 
from clear. Literally construed, it would confine the clause to those oases 
only in which both parties have, in the course of their dealing, made actual 
demands on one another. The more reasonable and more probable inten- 
tion of the fi’amers of the clause appears to have been that it should apply 
to cases where the course of business has been of such a nature as to give 
rise to reciprocal demands between the parties — in other words, where 
the dealings bet ween the parties are such that sometimes the balance may 
be in favour of one party and sometimes of the other. 

As to the course of dealing in the present case, it is virtually the same 
as in the case of Ghaseeram v. Matwhar Doss, The plaintiffs accepted 
bills, and the defendant transmitted hwidis to them to keep them in funds. 
The account was one in which the balance might be sometimes on on^ 
side and sometimes on the other ; and, as a matter of faot, down to 8th 
January, 1874, the balance was sometimes on one side and sometimes on 
the other. After that it is true it would appear to have been always 
on the side of the plaintiffs, and it continued to be so until the lOth 
May, 1874, when the last Jumdi was accepted by them ; but there is noth- 
ing to show a change in the nature of the dealings, — the account being^ a 
continuous one from the time it was first opened, with the balance carried 
over at the end of 19th February, 1879. 

[139] I am, therefore, of opinion that the account falls within ol, 87 
of sch. II of Act IX of 1871, and that the plaintiff's olaim is not barred. 

I ought to mention that in the recent case of Khushalo v. Behari Lai (l)i 

« 


(1/ 3 A. 623. 
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before the Allahabad High Court, the Court expressed an opinion that 
cl 85 of Act XV of 1877 (the Limitation Act now in force), which is simi 
larly worded to cl. 87 of Act IX of 1871, would apply to ordinary banking 

case must, therefore, be sat down for hearing on the merits. 

Xi/ y7 n/yyta'i'7 i fr\v ihfl 'nlaintiffs . 
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Attorneys for the plaiotifis.-Messrs. Ream, Cleveland, and Little. 
Attorneys for the defendant.— Messrs. Cratgie, Lynch, and Oircn. 


6 B. 139. 

APPELLATE CIVIL. 

Before Sir Michael Roberts Westroppy Kt.y Oliief Jtistice and 

Mr. Justice Pinhey. 


Krishna JI EaVJI Godbole {Original Plaintiff) ^ Appellant v. Ganesh 

Bapuji Patvardhan {Deceased) AND another. 

[26tih September, 1881.] 

Morigage—Bight to redeem— Vendor and purchaser— Good title at time of hearing of 
huit—Ceriifii'ate of sale. 

The property in dispute was mortgaged by its owner lo the defendant with 
possession on the 3rd October, 1847. Oa the 3rd December, 1861, Aobtaioed a 
money -decree against the son and heirs of the mortgagor. In execution of that 
decree the property was sold subject to the mortgage, and purchased by B on the 
12ih August, 1864. Before confirmation of the sale, B, on the 1st September, 
1864 sold it to C, who, on the 30th March, 1877. conveyed it bv deed to the 
plaintiff. On the 27th September, 1877, the plaintiff brought a suit for redeem- 
ing the property, and at the hearing produced a certificate of sale, dated the 

27th October. 1977. The certificate was applied for in May, 13(7, and issued 
to G, reciting the sale to B. and the sale by B to C. The Court of first instance 

allowed the plaintiff to redeem on payment of a certain sum 
defendant. The Assistant Judge, in appeal, reversed the decree of the first Court 
00 the ground that the certificate cf sale was not m existence at the date of the 
institution of the suit, and that, therefore, the plaintiff had then no complete 
title. On appeal to the High Court, 

[140] Held that the plaintiff, having purchased and paid for the equity of 
redemption, was entitled to redeem, although the certificate of sale was not issu- 
ed until after the suit had commenced. 

If a party, whose title is to some extent imperfect, seeks to redeem, and ia 
able to prove a perfect title at the hearing of his cause, he should have a decree 
for redemption. 

Barkisandas Narandas v. Bai Icha (1) And Lalbhai Laksniidas v. Naval Mir- 
kamaludm Husen Khan (2) referred to and distinguished. 

[R., 10 B. 453 : 12 B. 589 ; 17 B. 375 ; 15 C.P.L.R. 175 (178) ; 8 Ind- Oas. 17 =21 M. 
” L.J. 422 = 8 M.L.T. 448-] 

This was a secoad appeal from the decision of J. W. Walker, Assist- 
ant Judge at Ratnagiri. reversing the decree of K. S. Joglekar, First 
Class Subordinate Judge at the same place. 

The plaintiff Krishnaji instituted this suit for the redemption of 
certain land. The facts of the case are stated in the head-note, and more 
fully in the judgment of the High Court. 


'Second Appeal No. 53 of 1881. 

(2) 12 B.H.C. R. 247. 
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The Subordinate Judge made a decree, allowing the plaintiff to 
redeem the property on payment of Rs. 955-13-7 to the defendants. On 
appeal, the Assistant Judge reversed that decree, and dismissed the suit 
on a preliminary point, as stated in the following extract from his judg- 
ment : — 

“ The first point for determination is whether the plaintiff’s right to 
sue as the representative of the mortgagor is proved. My finding is in 
the negative. 

“ The plaintiff’s case is that the mortgagor’s right was sold at a Court 
sale in execution of a decree to one Govind Ghatre on the 12th August. 
1864, and that Govind sold his right, on the Ist September, 1864, to one 
Yashwant Lingshet, who sold his right to plaintiff on the 30bh March, 
1877. The defendant contends that the sale to plaintiff is illegal. 

“ The certificate of the Court sale to Govind Ghatre was not obtained 
until after this suit was brought. It is the only evidence of the sale, and, 
hence, the plaintiff's suit must fail : Harkisandas Narandas v. Bat 
Ichha (1) and Padu Malhari v. Bakhmai (2). Further, under the old Pro- 
cedure Code, s. 256, the Court sale was not made absolute until one month 
after the date of sale. But the auction-purchaser Govind sold his right 
before the expiration of that month. As, therefore, Govind’s title was 
£141] not then complete, he could not make a valid transfer of his right." 

The plaintiff appealed to the High Court on the 9th January, 1881. 

The Hon. Rao Saheb V. N. Ma?idlik, appeared for the appellant. 

Panduramj Balibhadra, appeared for the respondents. 


JUDGMENT. 

The following is the judgment of the Court delivered by 

Westropp, C. J. — Balaji Sadashiv mortgaged his one-sixth share of a 
khoti village to Ganesh Patvardhan for Rs. 422 on the 3rd October, 1847, 
with possession on certain conditions. Subsequently on the 3rd December 
1861, Hari Ganesh, having obtained a money decree against Vital Balaji 
(eon of the deceased mortgagor) and his heirs, attached the share, and, 
subject to the mortgage, that share was sold on the 12th August, 
1864, for Rs. 53 to Govind Ghatre. who, before confirmation of the 
sale, sold the share to Yashwant Lingshet, who, on the 30th March 
1877, sold and conveyed it by deed to Krishnaji, the plaintiff. The 
plaintiff instituted the present suit for redemption on the 27th September, 
1877, and at the hearing produced a certificate of sale, dated 27th October 
1877, to Yashwant Lingshet reciting the sale to Govind Ghatre and the 
sale by Govind Ghatre to Yashwant Lingshet. The delay which has 
occurred in obtaining the certificate of sale is, no doubt, due to the 
circumstance that the mortgagees were in possession, and that probably 
Yashwant Lingshet was nob sufficiently in funds bo be able to redeem the 
mortgage. It may be contended that the applioation for the certificate 
of sale was so long deferred that the right to it was barred by the law of 
limitation. Whether that was so or not, it is unnecessary for us bo decide ; 
for, as a matter of fact, the certificate was gran ted by the Court which 
originally sold the property, and, not having been since set aside, is in 
full force. Moreover, it appears that it was applied for in May, 1877, 
before this suit commenced, though nob issued until the 27th October, 
1877, after this suit had been instituted. The ground upon which the 
Assistant Judge has reversed the decree of the Subordinate Judge for 

(1) 4 B. 156. (2) lOB.H.O.R. 436. 
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redempbion is. that the certificate of sale was not in existence when the 
suit was brought, and that, consequently, the plaintiff [14i2J had not 
then a complete title. The Assistant Judge relied on the case of 
Harkisandas Narandas, deceased, his heir, his widow Bat Jamna v. Bat 
Ichha (1) ; and the case of Lalhhai Lakhmidas v. Naval Mtrkamaludtn 
Eusen Khan (2) has been cited to us for the respondents, but those 
were suits in ejectment on the title. This suit for redemption is of an 
equitable nature. Equitably the plaintiff and. before the conveyance to him, 
Yashwant Lingshet, were entitled to redeem. They had successively pur- 
chased and paid for the equity of redempbion, although the certificate of 
sale was not issued until after this suit had begun. It is quite true that 
a purchaser at a judicial sale is nob. strictly speaking, entitled to posses- 
sion until a certificate of sale has been granted to him [Basapa vMarya (3)]; 
but, as a matter of fact, he nob unfrequenbly is pub into possession after 
the'confirmation of the sale and before the issuing of the certificate ; 
and. as will bo seen by the observations in Tukaram v. Satvaji (4). 
it is exceedingly doubtful that he could be ousted merely for want 
of the certificate. Sir K. Couch. C. J., was satisfied with proof of 
the order confirming a sale where the certificate of sale was unregistered, 
and. therefore, inadmissible in evidence,— Ea; Kishen Mookerji v. Eadha 
Madhub Eoldar (5). Where time is nob of the essence of a contract 
of sale, and the title is bad, but the defect can be cured, if the vendee 
is unwilling to stay, Lord St. Leonard says “ the vendor should file a 
bill to enforce the contract ; for it is sufficient, if the party, entering into 
articles (of agreement) to sell, has a good title at thetitneof the decree. And 
where the vendor, at the time he filed the bill, had only a term of years in 
the estate, of which he had articled to sell the fee, and after the bill filed, 
procured the fee, by means of an Act of Parliament, as the day on which 
the contract was to be carried into execution was not material, a specific 
performance was decreed ” (6). If this be so in the case of a contract for 
sale, wa do not see any reason why if a party (whose title is to some 
extent imperfect) seeking to redeem is, at the hearing of his cause, 
able to prove [143] a perfect title, he should not have a decree for redemp- 
tion. We cannot perceive that we should confer any benefit upon the 
mortgagees by rejecting the present suit. The plairitiff might to-morrow 
file another suit for the same purpose if we were to reject this suit. 

We reverse the decree of the Assistant Judge, and remand the cause 
in order that the District Court may take an account of what is due to or 
from the mortgagees, the defendants, and may make the usual decree for 
redemption of the premises. Any sum or sums which the plaintiff may 
have paid into Court in virtue of the decree of the Subordinate Judge should 
be taken into consideration by the District Court in making its decree. 
The plaintiff should pay the costs of the suit up bo the present time. The 
defendants must pay the costs of this appeal. The costs of the appeal 
to the District Court should be disposed of by that Court. 


9 


(1) 4 B, 155. (2) 12 B.H. 0. R- 247. (3) 3 B. 433. 

(4) 5 B. 206. (6) 21 W. R. 349. 

(6) Sugden*s Vendors and Parohasers, Ch. VI. 8. 3, pi, 2, pp. 263, 264, (14th ed.), 
where the authorities are collected. 
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APPELLATE CIVIL. 

Before Sir Michael Roberts Wcstropp, Kt., Chief Justice. 


Ladubhai Premchand, {Petitioner) v. Revichand Venichand 

AND ANOTHER {Opponents) J [23rd December. 1881.] 

The Indian Contract Act {IX of 1872), s- ■lQb—AppealStamo~-Conrt Fees' Act VII of 
1870, s. 7, cl. iv if). 

The stamp duty payable on an apoeal from an order made by a District ludi^e 
on an application under s. 265 of the Indian Contract Act (IX of 1872) should 
be an ad valorem fee, as in a suit (or accounts, under s. 7, cl, iv if} of the Court 
Pee?’ Act VII of 1870. 

Javali Ramasami v, Sathamb^kami {}) and Lachman Lall v. Rani Ijall{2) 
referred to and approved. 

[F., 22 C. 692: R., IOC. 669.] 

This was a reference by the Taxing Officer of the High Court under 

s. 5 of the Court Fees’ Act VII of 1870. 

The petitioner under s. 265 of the Indian Contract Act (IX of 1872) 
applied to the District Court of Poona to wind up the partnership business 
which had existed between him and two others. The Judge made an 
order from which the peticioner proposed to appeal. 

[144] The question referred by the Taxing Officer for decision was— 
whether the appeal should bear a stamp of Rs. 2, as when the appeal is 
not from a decree or an order having the force of a decree (vide soh. II, 
cl. 11, Court Fees ActJ, or whether it should bear an ad valorem stamp. 

The Taxing Officer was of opinion that the proposed appeal was an 
appeal in a suit for accounts, and should be stamped according to the 
amount at which the relief sought was valued (vide s. 7, cl. iv (/), Court 
Fees Act). 

Pandiirami Balihhadra appeared for the petitioner. 

JUDGMENT. 

The following is the judgment delivered by 

Westropp, C.J, — The question referred to me in this case by the- 
Taxing Officer is — what stamp, by way of Court-fee, should be attached to 
an appeal from an order in the nature of a decree by the District Judge 
of Poona in an original application made to him under s. 265 of the Indian 
Contract Act (IX of 1872) for the winding up of a partnership, and the 
taking of the accounts necessary for that purpose? 

The term "apply” unfortunately used in that section has occasioned 
some difficulty as to the nature of the procedure intended to be resorted 
to. Whether that proceduie be styled an application or a suit, the nature 
of the objects to be attained by resort to that section is absolutely incon- 
sistent with summary procedure strictly so oallod. The winding up of the 
business of a partnership firm, the provision for the payment of its debts, 
the ascertainment and the distribution of the surplus according to the 
shares of the partners, preclude in ordinary cases a rapid disposal of the 
task imposed by s. 265 unon that District Judge. It is difficult to under- 
stand why an original jurisdiction should have been given to the District 
Court in such a matter, and, when given, why it should have been limited 

• Roforenco by tho Taxiug Officer under s. 5 of the Court Fees’ Act. 

(1) 1 M. 340. (2) 6 C. 521. 
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to cases where the partnership had already terminated. See Sorabji 
V. Dulebhai (1). The impossibility of dealing with the work to be done by 
the District Court in a summary manner probably lad to the 
enactment in the last clause of s. 213 of the Civil Procedure Code (Act X 
of 1377), that “ applications under s. 265 of the [145] Indian Contract 
Act (IX of 1872), shall be deemed to be suits within the meaning of this 
section” (213 of Act X of 1877j. which lays down the mode of coriductmg 
ordinary suits for an account of property and for its due administration 
under the decree of the Court, which would be the Court of tne lowest 
grade competent to try it (s. 15, Act X of 1877, and see Act XIV of 
It has been held— and. as I think, most rightly— that s. 265 of Act IX ot 
1872 is intended to be ancillary to, and not in supersession of, the ordi- 
nary suit for winding up the affairs of a partnership ; Javah Ramasami v. 
Sathamhakaini (2) ; Lachman Lall v. Bam Lall (3). 

The parties seem to be agreed as to the fact that the partnership had 

ceased to exist sometime previously to the institution of these proceedings. 

Hence the application or suit is so far within s. 265 of the Contract Act 
{IX of 1872). The District Judge, however, being under the impression 
that this case could be more effectively dealt with as an ordinary civil 
suit, declined to entertain it under s. 265 of Act IX of 1872. But a 
Division Bench of this Court (M Melvill and F. D. Melvill, JJ.) being of 
opinion that the case came within that section, subject to any objection 
which might be made by the, parties other than the applicant, by an 
order of the 25th November, 1880, directed the District Judge to receive 

it. and to proceed upon it according to law. 

The District Judge has heard the case, and made an order or decree 

thereon, against which the applicant now desires to appeal. 

In Devidas v. Narsidas (4) a Division Bench (Pinhey and F. D. Mel- 
vill, JJ.) were of opinion that the proceeding permitted by s. 265 of Act 
IX of 1872 might be commenced either by plaint or petition. It is not 
necessary for me now to decide how such plaint or petition should be 
stamped, the question here being how an appeal from an order or deciee 
on the plaint or petition should be stamped. Mr. Pandurang Balibhadra, 
the proposed appellant’s pleader, contends that the appeal is not from a 
decree or order having the force of a decree, and, therefore, that a 
two rupee stamp is, under art. 11 of sch. II of Act VII of [1463 
1870, the proper Court-fee, and that s. 213 of Act X of 1877 has not any 
bearing upon the fiscal question as to the amount of Court-fee. I am 
unable, however, to follow his argument; for, if the order, subject to be 
appealed against, be not, by force of s. 213 of Act X of 1877, rendered 
substantially a decree in a suit within the meaning of the term decree’ 
in s. 2 of the same Act, I cannot perceive what right of appeal the 
applicant can have. Chapter XLIII of that Act (which chapter regulates 
appeals from orders) does not give him any appeal in such a case as the 
present. It is only by assuming that the application may have been by 
s. 215 declared to be a suit, and that the order falls within the term 
“decree” in s. 2, and is therefore, under s.540 of the same Act. open 
to appeal, that I can entertain the idea of an appeal in the present 
case. If, then, an appeal lie at all from the order of the District Judge 
(a point which I cannot now fully decide), lagree with the Taxing Officer 
in thinking thai it would- do so in virtue of ss. 2, 213 and 540 of the 

(1) 6 B. 66. (2) 1 M. 340. (3) 6 C. 521. 

(4) See Printed Judgment for 1380, p. 69. 
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Civil Procedure Code, and that, the Court-fee payable would be as in a 
suit for accounts under s. 7, cl. iv (/), of AetVII of 1870, and should, 
therefore, be, as there pointed out, an ad valorem foe — liable, in case of 
undervaluation, to correction under s. 11 of that Act. 


6 B. 146=^6 lod. Jar. 317. 

APPELLATE CIVIL. 

Bejorc Mr. Jmtice Melvill and Mr, Justice Pinhey. 


Pata nkar [Plaintiff] v. Dev.ii (Defendant.)* [24th January, 1882.J 

cree — Execution— Satisfaction or pari satisfaction out of Court, but not certified— Sub- 
sequent execution of decree for full amount—Suit for money paid— Ciuil 

Procedure Code, X of 1877, ss. 244-258 — TAviitation Act {XV of 1377), sch, 27, 
art. 161. 

A suit for tho recovery of money paid to a jadgmeut-oreditor out of Court in 

satisfaction of a decree, but not certifiod, is barred by s. 244 (c) of Act X of 

1877 and by the last paragraph of s. 259 as amended by Act XII of 1879. 

[Overp., 11 B. 6 (F.B ); DIbb., 7 A. 124 = 4 A.W.N. 277 ; 17 C.P.L.R. 61 ;P.. 10 B. 155; 

R., 10 B. 288 : 11 B. 724 ; 22 B. 463 (472) ; 9 0. 788 = 12 C.L.R. 390; IOC. 354 ; 

D., 15 C. 187.] 

This was a reference by Rao Saheb Dhondo Janardan Karmarkar, 
Subordinate Judge of Junnar, under s. G17 of the Code of Civil Procedure. 

[147] The defendant obtained a money decree against the plaintiff, 
and presented an application for its execution without deducting from 
the amount of his claim Rs. 21-12-0 paid out of Court in satisfaction of it. 
The plaintiff, therefore, now sued for the recovery of that sum from the 
defendant. The defendant denied the receipt of the sum, and contended 
that this suit was barred by ss. 244 and 258 of the Code of Civil Procedure 
(X of 1877). The Subordinate Judge was of opinion that the suit would 
not lie, hut he said that his opinion was not free from doubt ; and as the 
suit fell within ch. 2 of the Dokkhan Agriculturists* Relief Act XVI T of 
1879, and as no appeal lay against the decision, he referred the case for 
the opinion of the High Court. 

There was no appearance on eicher side in the High Court. 

JUDGMENT. 

The judgment of the Court was delivered by 

Melvill, J. — The Court is of opinion that the view taken by the 
Subordinate JuHge is correct. The suit for the recovery of money paid to 
a judgment-creditor out of Court, and not certified, appears to be barred by 
a. 244 (cj of Act Xof 1877 and by the last paragraph of s. 258 as amended 
by Act XII of 1879. 

The Court regrets to come to the conclusion that judgmant-debbora 
have been thus deprived, by a change in the law, of a remedy against 
fraud which they previously possessed. Tlia provision of g. 258, which 
enables a judgment-debtor to apply for a notice to the deoree-holder to 
show cause why payments made out of Court should not be recorded, is, 
in effect, rendered nugatory by tho shortness of the period (twenty days 
from the date of payment), within which the Limitation Act requires that 
such an application should be made (art. 161, soh. II, Aot XV of 1877). 

* Civil Referonco, No. 41 of 1881. 
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The class of debtors, who make payments out of Court, consists of those 1882 
who are too ignorant of the law to know the risk which they run in so Jan. 24 
doing; and the first intimation which they have of the fraud which has . 

been perpetrated upon them is when the creditor proceeds to execute his APPE 

decree without giving credit for the payments received. It is then too LATE 
late for the debtor to apply to the Court ; and, being deprived of the CiviL. 
right to sue, he is left without any remedy. 


6 B. 148. 

[148] APPELLATE CIVIL. 

Before Mr. Justice Melvill and Mr, Justice Kemball. 


6 B. 146^ 
6 Ind. Jar. 
317. 


Paranjpe {Original Defendant), Appellant v. Kanade 

(Original Plaintiff), Bespo7ident ,* [17th January. 1882.] 

Decree-— Compromise effected by fraud— Execution—Question arising in execution— Sepa- 
rate suit — CiVi Pro. Code {X of 1877). s. 244— XXIII of 1861, s. 11 
Practice— Power of Court to vacate any judgment or order procured by fraud. 

The plaintiff held two decrees against the defendant for Rs. 5.490-1-6, and 
applied for execution. The defendant, by misrepresentation, induced the plain- 
tiff to receive Rs. 3.900 only in full satisfaction of those decrees, and to withdraw 
the application. The plaintiff, on discovering the misrepresentation, brought this 
suit to recover the difference. 

Held that the suit was barred by s. 11 of Act XXIII of 1861 (which corres- 
ponds with 8. 244 of Act X of 1877), the question between the parties being a 
ques Jon relating to the execution of a decree. 

It is always competent to any Oourt to vacate any judgment or order, if it be 
proved that such judgment or order was obtained by manifest fraud ; and in the 
case of orders made in execution 9. 11 of Act XXTII of 1861 excludeslall other 
remedy. 

[P.. 9 B. 468 (472) ; L.B.R. (1893—1900) 639 ; R., 11 C. 376 ; 17 C. 769 ; 19 M. 230-5 

M.L.J. 218 ; 12 C.P.L.R. 82 (84).] 

* 

This was a second appeal from the decision of W. H. Newnham, 
Judge of Poona, amending fehe decree of Rao Saheb D. J. Karmarkar 
Joint Subordinate Judge of Poona. 

The plaintiff in suits Nos. 529 and 530 of 1875 obtained decrees for 
Rs. 5,490-1-6 against the defendant, which, with slight modification, were 
confirmed in appeal on the 12th of July, 1877. While execution proceed- 
ings were pending, the defendant specially appealed to the High Court, 
but was unsuccessful in getting the appeals admitted. The defendant 
informed the plaintiff that he had preferred his appeals to the High Court, 
but suppressed the fact of their rejection, and induced her to compromise 
the claims for Rs. 3,900. The plaintiff thereupon stated to the Court that 
her claims had been satisfied, and prayed that her applications for execu- 
tion might be considered as disposed of. She also gave a receipt to the 
defendant on the 21st of August, 1877. Soon afterwards she learned that 
fraud had been practised upon her, and on the 30th of August 1877, she made 
an application to the Court, praying for full execution of her decrees. This 
application [149] was rejected on the 27th February, 1878, and the plaintiff 
was referred to a separate suit, whereupon the present suit was filed. The 
defendant contended that no misrepresentation or fraud was practised by 
him on the plaintiff, and that no separate suit, like the present, lay in an 
execution matter. 


* Second Appeal, No. 141 of 1881. 
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1882 The Subordinatie Judge held fehab there was do objection to the main- 

JAN. 17. tenanceof the suit. He argued thus : " It is contended that both s. 11 

of Act XXIII of 1861 and s. 244 of Act X of 1877 bar the maintenance of 

Appel- since the satisfaction or non-satisfaction of a decree is a matter 

LATE which the Court executing it can alone decide pending the execution pro- 
OlVlL. ceedings. I am of opinion that the question here is not whether the 

decrees are satisfied or not, since their adjustment was certibed to 

6 B. 148. Court, and the Court acted upon the same, and held that the 

decrees were satisfied. The questions of adjustment and satisfaction of the 
decrees are relevant in so far as they would show how the adjustment or 
compromise was fraudulently brought about, and how much damage was 
sustained on that account by the plaintiff. The fraud practised upon 
the plaintiff has created in her favour a substantive cause of action or 
matter of complaint, and clothed her with the right to claim 
damages or indemnity for the consequences resulting from it (Leake 
on Contracts, pp. 390 and 397. ed. of 1878). It is a well-known 
rule that fraud vitiates every transaction, and hence the defendant 
cannot be allowed to say that the question of fraud or no fraud should not 
be opened again.” Under this view the Subordinate Judge went into the 
evidence, and awarded the plaintiff's claim. 

The District Judge, holding the same view, upheld decree, and 

awarded, in addition, interest at 6 per cent per annum on the amount 
decreed to the plaintiff from the date of suit to the date of payment. 

The defendant appealed to the High Court. 

Shantaram Narayan^ for tlie appellant. — Section 11 of Act XXIII of 
1861 forbade a separate suit like the present. Section 244 of Act X of 
1877 is to the same effect. The evidence shows that there was no mis- 
representation or fraud. There was no obligation on the defendant to 
disclose to the plaintiff that his appeals to the High Court had been rejected. 
The suit having [ 150 ] been treated as one for damages, no interest 
should have been awarded. 

Mahadev Chimnaji Apte^ for the respondent. 

JUDCIMENT. 

The judgment of the Court was delivered by 

MRLViLTi, J. — Wo regret that wo cannot concur in the view taken 
by the Courts below that this suit is mainfcainablo. The question between 
the parties is a question relating to the execution of a decree, and s. 11 of 
the Civil Procedure Coda (Act XXIII of 1861) expressly excluded a sepa- 
rate suit for the determination of such a question. We must, therefore, 
though with reluctance, reverse the decrees of the Courts below, and 
reject the claim. But, having regard to the circumstances of the ease and 
the conduct of the defendant, we direct that the parties hear their own 
costs throughout. 

The order made by the Subordinate Judge ou the 27th February, 
1878, refusing to inquire into the allegations o.f fraud made by the 
plaintiff, and referring the plaintiff to a separate suit, on the ground 
that it was not competent to him to interfere with the oi'der of his 
prodocossor, was erroneous. It is always competent to any Court 
to vacate any judgment or order, if it be proved that such judgment 
or order was obtained by manifest fraud ; aud in the case of orders 
made in execution, s. 11 of Act XXIII of 1861 excludes all other 
remedy. We do not, however, think that it is now necessary for this 
Court to exercise its extraordinary jurisdiction, in order to sot aside the 
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Suboi'dinate Jud£^a’s order of the 27bh February, 1878 ; nor that it is neces- 
sary for the Subordinate Judge himself formally to set aside that order. 
If the plaintiff now applies for execution of her decree in respect of the 
balance not paid to her (and in making such application it will probably 
be held that she is entitled to the benefit of s. 14 of Act XV of 1877), it 
will be competent to the Subordinate Judge, if satisfied that the compro- 
mise of the decrees was induced by fraud, to treat the compromise and the 
order of the 27th February, 1878, as a nullity, and to direct the complete 
execution of the decrees, as if no such compromise or order bad ever been 
made. 

Decrees reversed. 


6 B. 15i. 

[151] ORIGINAL CIVIL. 

Before Sir Charles Sargenty Kt.y Justice^ and Mr, Justice Melvill, 


MlXHlBAI AND OTHERS (Plaintiffs) V, LiMJI NOWROJI BaNAJI AND 

OTHERS (Defendants), Hari Valabdas Kaliandas, Appellantf' 

ri5fch, 16th and 17fch December, 1881.] 

Agreement Qonsiruciion — Parsis in Mofussilof Bombay English laio how far applicable 

io— Lex loci — Rule in Shelley's case— Act IK of 1837. 

The members of a Parsi family, the heirs of one Framji Cowasji Baoaji, 
deceased, entered into an agreemenc dated the 21th May, 1851, by which they 
agreed that the remaining income (after paying the deceased’s debts) of a certain 
estate which had belonged to the deceased, called the Poway estate, stituated in 
the island of Salsette. and, therefore, in the Mofussil of the Presidency of 
Bombay, should be appropriated in certain shares among the heirs mentioned 
in cl 9 of the agreement — i.e., among the parties to the agreement, “ but after 
their death their shares are to be enjoyed and received by their heirs and children 
from generation to generation for ever." It was contended that Parsis being sub* 
ject to English law, these words conferred an absolute estate in their respective 
shares upon the various parties to the agreement under the rule in 
case. 

Held (affirming the order of BayLEY, J.,) that, even assuming English Law to 
be applicable, the English Law so to be applied could not include the rule in 
Shelley's case, which is a law of property or tenure based on feudal considera- 
tions, and unsuited to the circumstances of India ; that the rule of construction 
to be applied to the agreement must in any case be to give efiect to the intention 
of the parties according to the plain meaning of the language ; and that to con- 
strue the agreement as giving more than a life interest to the parties thereto, 
would be to defeat their obvious intention. 

[F., 1 Bom.L.R. 303 ; R., 33 B. 122 (128) = 10 Bom.L.R. 417.] 

Appeal from a decree of Bayley, J. See judgment reported in I.L.R., 
5 Bom., p. 506. 

Framji Cowasji Banaji died on the 12th February, 1851, leaving 
three sons— Jehangir, Pestonji and Nanabhoy ; three daughters and some 
grandchildren by three other daughters who had predeceased him. At the 
time of his death be was possessed (inter alia) of the Poway estate in 
Salsette which had been granted to him in fee by the East India Company 
in the year 1837. He left a will and a codicil, the latter of which was as 
follows : — 

CODICIL. 

In the way thus particularly set forth this will or testament was made before. It 
is to be considered as confirmed and upheld. And besides this, as to the property 


1882 
J AN • 17 • 

Appel- 

late 

Civil. 

6 B. 148. 
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Ififtl (called) the Sans Souci which I having gold, laid out on Poway Rb. IJ (one [152] 

^ . and a half) lakhs. I cannot at present write at great length, beoauae my health is much 

Dbg. i7. impaired ; but now, by the grace of God, lam better : so I will afterwards make a 

memorandum, but at present this is all. On the , 1831, I wrote a to 

ORIGTNAti Government, an answer to which arrived on the , in accordance with which it 

PivTT shall not be competent to my heirs to sell this estate, neither shall it be competent to 

■ them to partition it. As to the conveying of water from Mugbhat to Kumateepol (ot 

R R iRi Kamatbipura) the outlay for that is to be made out of this Poway Estate ; and, besid^ 

that, after making the outlays, whatever balance may remain my heirs are to divide 
and take. And as to the whole of the ouMays for the water of Mugbhat. m o»se “y 
heirs should neglect the same, I have made the Government joint trustees, (and) they 
will, disgracing you, cause the same (outlays) to be made. Therefore you should very 
honourably carry on that water charity perpetually. Now, if 

health on me, I will write a separate memorandum in regard to this. The English 
date the 15th December of the year 1831 : the Kudmi 15th day Dukkmir, the 4th 
month Teer, Yezdezerdi UOiiMaha Sud llth of Samvat 1838), the day of the weak— 

Thursday. 

There was no disposition either in the will or codicil of the Poway 
Estate, nor did either of these documents contain any residuary clause or 
any words large enough to include the Poway Estate. By his \yill the 
testator virtually disinherited his eldest son, Jehangir, and his family. 

Disputes having subsequently arisen with regard to the distribution 
of the property, an agreement was entered into on the 24th May, 1851, 
by the various parties interested. The following are the material clauses 

of this agreement : — 

1. Tho said late Framji Cowasji Seth, deceased, had for many years past carried 
on an extensive business, and, agreeably to tho affairs of this world and by reason of 
his trade, he has left behind him debts due by him. and has at the same by the 
favour of God, left very extensive landed property ; but it is now the desire of all pi us, 
tho undersigned, that the deceased during the lifetime having entertained a wish to 
settle all his affairs with his own band, but as it has pleased the Almighty to order 
him at last to leave this world and ho departed this life on the 12th day of February, 
1851, of the English year and tho lOth day of Furverdin of the 6th month of Sharavuf 
of the Kudmi, and carried with him the desire he had entertained of settling his affair^ 
but be. having been ill for a long time before his death, had. in accordance with both 

his wishes, commenced making out his new will, but as the same remained unoxecutea 
and unattested, we all of us. having unanimously joined together, do entertain the 
same wish that the debts due by. and to him, be paid and received in a proper manner ; 
anl with a view that no blot should in anv way be attiohed to his name, we, the under- 
signed, are to aid and assist in conducting this business as far as it mav lay m our 
power, and 10 carry on the whole affair with peace and unanimity, and, therefore, it 
became necessary to make this writing, and wo are to act agreeably to the conditions 
of this writing, which is truly to be agreed to and abided by by all of us respectively and 

our heirs and executors. , .. , 

[153] 2, On searching the presses of tho lato Seth Framji Oowasji, decease^ on 

the 17th of February, 1851, the abovo-moutioned will of the 5th July, 1823, with its 
codicil of tho 15th December, 1831, was found in a tin-box, at which all of us were 
delighted that, after obtaining probate under the said will, the management of the 
affairs and dealings of our patron, tho late Framji Oowasji, deceased, would be oarned 
on with case ; but on examining it we found it had been made many years ago, where- 
upon we all, the undersigned, do hereby unanimously consent and agree th^t the Mid 
will should only be made use of, and abided by, for the purpose of ebtaining probate 
from the Supreme Court, in order that tho affairs and dealings of tho deceased may be 
managed by the hands of his executors. Therotoro none of us, the undersigned heite, 
or any one else to whom a legacy or inheritance or a lump sum has been given m 
the said will, shall now or at any time hereafter make any claim or demand after the 
probate has been obtained, of the said will : and if any one should make any claim or 
demand whatsoever, it shall ho by this writing considered null and void, and ^ ^ 
writing containing this arrangement after being oxooutod and attested by all shall be 
registered in the Supreme Court along with the above said will of the deoeased, and we 
are truly to abide by tho same. 

4 After I, tho undersigned Bai Baohabai, have obtained probate of the above- 
mentioned will ot the 5th July. 1828, with its oodioil. it is resolved with tho unanimoM 
consent of us, Baohubai and all tho undersigned, to give full authority to Fare! OuTsetji 
Nusservaoji Oamaji for conduoting the management of my lata husband Ftam)i Oowasji 
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Seth’s affairs and dealings, for colleobing and paying (his debts), selling his landed 133^ 
property and other goods and effects, and managing his estates in Salsette and other 
villages ; and this party, after I. Bai Bachubai. shall have obtained probate, is to * 

commence to exercise his authority under this writing; but to whatever the said 
Cursetji Nasservanji Camaji does, neither I, Bai Bachubai, not any of the other under- UKKrlJNAii 

signed are to raise a dispute or objection of any kind whatever, and are not to swerve GiVIL. 

herefrom ; and, should we at any time raise any dispute or objection, it is truly to be 

all null and void. 6 B. 191i 

7. As to all the debts due by the la^e Seth Pramji 0owa3)i. deceased (the proceeds 

of) the sale of his landed estate in Bombay and the amount of insurance of the ship 
Buckinghamskiyet destroyed by fire, having bean collected, and furniture and other 
goods and effects having been sold, and such outstanding debts as may be due by differ- 
ent persons having been collected, his creditors should be paid. But on selling and 
collecting all the above (property), should all the creditors be nob paid in full, then 
there are six villages, inclusive of Poway in Salsa.te, belonging to the deceased which 
have been obtained from Government rent-free for ever: out of the income of these 
villages in the first place water should be supplied for the use of the poor community of 
Kamathipura in Bombay which the late Pramji Cowasji Seth, deceased, has been supply- 
ing from the year 1824 a.D. out of the well in his Girgaou oart, called Mugbhat ; and, 
in order that this charity may continue for ever, a trust-deed in English, dated the 30th 
September. 1837, had been made for drawing Rs. 2,400— namely, twenty-four hundred 

annually out of the income of the villages, inclusive of Poway; and the English 

Government has been appointed trustees therein with a view that, should the heirs of 
the deceased be unable to supply the water properly, then Government— the trustees 
ri541 having drawn out of the income of the village of Poway the above-mentioned sum 
of Rs. 2,400 every year — are to conduct and preserve that charity work for ever. There- 
fore, after the amounts of these charges of the karkuns and sepoys and other charges of 

the Villages, inclusive of Poway, have been deducted from the amount of the income, 

the surplus,' whatever it may be, should be paid in the bast possible way to the credit- 
ors in part payment of the interest ; and, in case there be any surplus, the same should 
be paid to them in equal proportions, in part piyment of their principal, until all the 
debts of the late Pramji Cowasji, deceased, are discharged : payments are to be truly 
made out of this income. 

9. We all, the undersigned heirs of the late Seth Pramji Cowasji, deceased, have 
by our unanimous consent acknowledged and determined by the writing of the under- 
mentioned persons bo be the heirs of the said Pramji Cowasji deceased. The particulars 
of their names and the manner in which it is agreed their shares are to be paid, are as 

follows : — 

25 (twenty-five) cents to Bai Bachubai the widow of our late patron, Pramji 
Gowftsii* 

50 tfifty) cents to be divided equally among the sons who are living. The parti- 
culars whereof are as follows namely, (1) Jehangir Pramji, (2) Pastonji Framji, and 
(3) Nanabhoy Pramji — 50. 

25 (twenty-five) cents to be divided in equal shares among the living daughters and 
the heirs of the deceased daughters: — (1) Bai Ratonbai, the widow of the late 
Nusserwanji Rusbomji Baly Ham»ji. deceased. 

(2) Bai Navazbai. the wife of Dhunjibhoy Byramji Rana. 

(3) Bai Pirozbai. the wife of Ardasir Cursobji Seth. 

(4) The late Goolbai, deceased, wife of the late Dhunjibhoy Nusservanji, deceased, 
is dead ; and her daughter Hirabai is at present her heir, and she is the wife of Sorabji 


(51 The late Meherbai, deceased, the wife of Pestonji Nowroji, is dead, and her heirs 
are her two sons, Atdesir Pestonji and Nowroji Pestonji, and these sons are at present 
young, and are living with their father, Pestonji Nowroji ; and having appointed along 
with their father and guardian two other persons as trustees, and the amount of the share 
of these young heirs until such time as they come of age having been duly guaranteed, 

ig to say. having bsen invested in Government paper ; the accumulating interest 

IB to be added thereto, and their shares should be paid to them as they respeetively 
come of age. The late Manekbai, deceased, the wife of Dadabhoy Rustomji, is dead and 
her heirs are daughter, Sitinbai, and her son, Kaikhashru, but those children are at 
present young and are living with their father Dadabhoy Rustomji ; and having appoint- 
ed along with their father and gurdian two other persons as trustees, the amount of 
the shares of these young heirs until such time as they come of age having been duly 
guaranteed, — that is to say, having been invested in Government paper — the accumulat- 
ing interest is to be added thereto, and their shares should be paid to them as they re- 
gpeetively come of age. According to these particulars, 100— namely* one hundred— 
cents ate to be apportioned among Bai Bachubai, the three sons, the three living 
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1881 daughters, and the ohildren and heirs of the three deceased daughters, agreeably to the 
Deo 17 heirs settled above. 

' [155] 10 . Agreeably to what is written above, the said Bai Bachubai, the widow 

noTarxiAT patron, the late Framji Cowasji. deceased, having obtained .probate in her own 

U-ttiuiJNAii name alone under the said will of our patron, the late Framji Cowasji. deceased, and 
Civil. having given a full authority to her attorney or vakil, the above-mentioned Cureetji 

Nusseryanji Camaji is to discharge all the debts due by our patron, the late Framji 

6 B. 181. Cowasji, deceased, and after paying all those debts and after paying them by selling 

the landed property and other goods and eSects. the surplus, whatever it may be, shall 
be divided among the said heirs, determined in the above-mentioned paragraph 9 agree- 
ably to what is written in that very paragraph, and the same is truly to be apportioned 
by the said Bai Bachubai. the widow of the late Framji Cowasji, deceased, andCursetji 
Nussecvanji Camaji. ^ 

11. After paying in full, agreeably to what is written above, all the creditors ol 
the late Seth Framji Cowasji, deceased, out of the income of the Poway Estate of the 
late Seth Framji Cowasji, deceased, as written above ; out of the remaining income what- 
ever it may come to, after paying for the two charitable works— namely, supplying 
water and the management of fire-temple, for which trust-deeds have been made 
agreeably to and as mentioned in paragraphs 7 and 8— and after deducting the amount 
of the expenses of those villages, thi remainder is to be apfortioyied to the above-meniicned 
heirs agreeably to the ihaies meyuiorcd at( VC \ hit ofttr their death their shares are 
to be enjoyed and received by their heirs and children from generation to generation for 
ever; no other person shall make any claim or demand whatosoever thereon; andi 
should any male or female heirs give away his or her or their share to a stranger or to 
any improper person, the same should not take efiect ; and we, all the heirs, do agree 
by this writing that, should anything of this kind be done, it is to be all null and void, 
and is truly to become void ; and should any of the undermentioned heirs or their 
heirs and children dio hereafter without issue, then his or her share is truly to go to 
the surviving male and female heirs, and my (Bai Baohubai’s) share, too, after my 
death, is truly to go to the male and female heirs. settled above, and, in the event of 
their death, to their children and heirs in the manner written above. This we, all the 
undersigned heirs concurring with one another, are truly to abide by. Should we or 
our children and heirs now or hereafter, make any alterations or deviations therein, or 
make any claim or demand thereon, it is to be truly null and void. Moreover, the 
authority for the management of all the remaining estate of the late Seth Framji Cowasji, 
deceased, whatever it may be, and the income of the villages in Salsette, inclusive 
of Poway, and the management and the taking care thereof, and for the management 
of the supply of water for charity from the Girgaon oart to the poor ol Kamaihipura 
in Bombay belongs to us, Pestoiiji Framji and Nanabhoy Framji, executors and beira 
appointed in the said will of the late Seth Framji Cowasji, deceased ; and, in the event 
of the death of either of them, one of his sons and heirs is to bo appointed by the oth8r» 
and so from generation to generation, who is to do all the business agreeably to whatMa 

written above. Should any one dio without appointing any one out of his sons »e hia 

heirs, then his eldest son, whoever ho may be, is truly to join in conducting all the 
management on behalf of his father agreeably to what is written above, and is truly to 
give and receive what is due to and from the other [156] heirs appointed by this writ- 
ing agreeably to what is written above; no other heirs have any authority in this 
matter ; and, should any one whatsoever raise any claim or demand whatsoever 
thereon at any time, it is truly to bo null and void, 

12. The trust-deeds, whiob have been executed by our patron, the late Framji 
Cowsaji, deceased, during his lifetime are to to kept in force in every respect, and they 
shall not in any way be affected, or bo suffered to be affected, by anything contained 

in this writing ; and wg are truly to agree and abide by whatever is contained therein, 
and conduct ourselves agreeably thereto. 

14. As the late Seth Framji Cowasji, deceased, had himself no right either to sell 
or mortgage the villages and the estate in Salsotie belonging to our patron, the late 
Framji Cowasji, deceased, consequently, none can ever exercise such a right over the 
same in any ro-tpeot ; but we the undersigned heirs, and our successive heirs do agree 
that wo are in no away able either now, or at any time hereafter, to sell or mortgage 
the said estate in Salsette ; but in addition thereto, agreeably to what is written in the 
above paragraph in this writing, it is agreed that the claim of inheritance of us. the 
undersigned heirs of our patron, the lalo Framji Cowasji, deceased, is to be received 
out of the income of this estate. As to that claim we, the undersigned, all the heirs of 
the late Seth Framji Cowasji, dccesscd, and our successive heirs do agree that the claim 
of each of us separately ovtr the above wicnfioncd inrowe is not in any way to be sold 
or to be given on writing to any one note or htrenfter by any one of ns or any of 0 Uf‘ 
successive heirs ; and should any one do any such thing it shall truly bo null and void 

562 




MITHIBAI V, LIMJI NOWKOJI BANAJI 


6 Bom. 158 


by this writiDg. Our respective shares, after they shall have Icome into our hands, 
may be used and enjoyed by us in any way we like ; but, agreeably to this writing, we 
ate not to sell or give away in writing our prospective income to any body, which we 
all are truly to agree to and by agreeably to this writing. 

15. We. after having read and understood the above-mentioned particulars, have 
at present signed this writing, and are truly to sign without any objection another 
writing also that may be made in English from this writing through an attorney.— 
Dated Samvat 1907, Vaisak Vud the 9ch day of the week, being Saturday, the English 
date being the 24th of May, A.D. 1851. 

The testator’s eldest sod, Jehangir, died on the 16th December, 1863, 
having by his vyill appointed bis vpife, Mithibai (the first plaintiff in this 
suit), his executrix, and given her authority over his inheritance and share 
in the property of his deceased father. Pestonji. the second son. died 
after the institution of the present suit ; and one of his executors, Limji 
Nowroji Banaji, vyas made defendant in bis stead. 

The present suit was for the administration of the testator's estate, 
and was filed in December, 1870. The plaintiffs were Mithibai, the 
widow and the heiress of Jehangir, the eldest son of the testator ; and the 
defendants were the other parties to the [1S7] family agreement of the 
24th May, 1851. The plaintiffs prayed (inter aha) that the rights and 
interests of the plaintiffs and defendants under the said agreement might 
be ascertained and declared, and that the net residue of the testator’s 
estate might be ascertained and divided according to the shares mentioned 
in the said agreement. 

By a consent decree made in the said suit on the 24th February, 
1872, it was declared (inter alia) that the plaintiffs and defendants were 
entitled to have the estate of the testator ascertained and distributed 
under the agreement of the 24th May, 1851, and that the said agreement 
was a binding and valid agreement between the parties thereto, and the 
suit was referred to the Commissioner for taking accounts to enquire and 
report who were entitled to share in the said estate, and in what shares 
and from what duties they were so entitled. 

All the right, title, and interest of Nanabhoy (the third son of the 
testator) in his father’s property having been attached in execution of decrees 
against him, all his interest in the property and all the rights secured by 
such decrees became subsequently vested in Hari Valabdas Kaliandas, 
who by a Judge’s order, dated 18th March, 1880, was added as a party 
defendant to the suit. 

In 1881 the Assistant Commissioner (Mr. Farran), before whom the 
accounts were being taken under the decree, made a special report certify- 
ing that he had decided that the persons who had signed the agreement 
of the 24bh May, 1851, bad a life-interest only in the Poway Estate, in 
Salsette; that they had no power to dispose of any interest in that estate, 
save such life-interest by deed or will; and that the interest of the defend- 
ant, Hari Valabdas Kaliandas, extended only to the life-interest of the 
defendant, Nanabhoy Framji, in the Poway Estate. 

The defendant, Hari Valabdas fi^aliandas, thereupon moved to vary 
the special report. The motion was heard before Bayley, J., who refused 
the motion, and confirmed the Commissioner’s special report (1). Hari 
Valabdas Kaliandas and ther parties to the suit then appealed. 

[158] Latham and Inverarity , for the appellants. — The question is as 
to the construction of cl. 11 of the agreement. It might be construed as 
giving — 


(1) See judgment reported, 5 B, 506. 
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1881 (1) an estate in fee to the persons named in cl. 9 of the agreement 

Dec. 17, with a gift over on death without issue ; * 

(2) or as an estate for life to the persons named in cl. 9, with remain- 

Original der over ; 

Civil. (3) or an estate for life, without any gift over. 

We contend that the first construction is the right one, and that the Court 

6 B. 181. will reject the provision against alienation. By this clause a share is 

given to each of the parties for life, and after his death to his heirs and 
children. Applying the rule in Shelley’s case to this limitation, each 
party takes an estate in fee. The first point to determine is, what law is 
to be applied : The parties here are Parsis resident in the Mofussil. We 
submit that the English law, as the lex fori, should be applied : The Se- 
cretary of State V. The Administrator- General of Bengal (1) ; In the mat- 
ter of Kahandas Narrandas (2) ; Naoroji v. Rogers (3) ; Stephen v. Hume (4); 
Abraham v. Abraham (5) ; Musleah v. Musleah (6) ; Sarkies v. Prosono- 
moyee (7). The case ought probably to be dealt with under Act IX of 1837, 
which is the lex fori of this Court. * 

The agreement only deals with the income of the property, but by 
English law a gift of income gives the corpus: 1 Jarman on Wills, 756; 
Indian^ Succession Act (X of 1865), s. 159. The fact that the gift is a 
gift of income only does not prevent the application of the rule in Shettey^s 
case : Tudor’s Real Property Cases (2od ed.), 765-6. There was clearly 
no intention to give to the issue as purchasers, and, where this is so, the 
rule in Shelley’s case applies. There is no designation of heirs. The idea 
of the parties to the agreement was mainly that the estate should descend 
in the family ; but there is no preference given to any particular person. 
Counsel referred to the Indian Succession Act (X of 1865). ss. 80 and 84 ; 
Tudor’s Real Property Cases (2nd ed.), 626— 858 ; Bradley v, Peixoto[B); 
Lear v. Leggett (9) ; Fearne on [159] Contingent Remainders, 200; 1 
Jarman on Wills (3rd ed.), 281-82; Act XXXI of 1854, s. 2 ; Stat. 1 and 
2 Vio., c. 110, ss. 11-13 ; 27 and 28 Vio., c. 112, s. 14. 

Pigot, for other appellants — Clause 9 of this agreement declares who 
are the heirs. They take an estate of inheritance; el. 11 merely appoints 
managers, and directs how these managers are to deal with the income. 
The words in that clause are not intended to be words of limitation, but 
merely restrictive of the power of disposition. 

MdTtiolt (Advocate-General), for respondent. — By this agreement the 
legal estate of the Poway property is in the manager. The Poway property, 
not being in the Island of Bombay, is a chattel real, and so Aot IX of 1837 
does not apply. We say the rule in Shelley's case does not apply, and 
that the parties take for life only. In importing English law into India 
all purely English technicalities have been discarded : e.g., the law 
of morbcaaia— Attorney-General v. SiejmridO) ; Mayor of Lyons' Casadl). 
It is true there is no lex loci in the Mofussil. So that English laws, 
whioh is the lex fori, must be applied, but it must be modified so as to 
be suitable to the community. The rule in Shelley's case is of feudal 
origin, and wholly out of nlace in India : Perrin v. White (12) ; Advocate- 
General of Bengal v. Ranee Dossce (13). Counsel referred to Supreme 

(1> 1 B.L.R. 0.0. J. 87. 

(3) 4 B.H O.B.O.C J. 1 (79). 

(6) 9 M l. A. 195. 

(7) 6 0. 794. 

(9) 1 Ru 9. A My. 690. 

(11) 1 M.I.A. 176 (970). 

(13) 9 M.I.A. 387 (424). 


(9) 6 B. 164. 

<4) 1 Fulton 243. 

(6t 1 Roulnois, 234 (239), 
18) 8 Ves. Jun. 324. 

(10) 2Mer. 143. 

112) 4 Burr. 2580. 
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Court Charter, ss. 33 and 11 ; In re Kahandas Narrandas (1) ; Varden 
Seth Sam v. I/uckpathy (2) ; Goodtitle v. Herring (3} ; Knight v. 
Ellis (4) ; Ex parte Wynch (5) ; Goldney v. Crabb (6) ; Foster v. Wy- 
brants (7). As to the construction of the agreecaent, we contend that the 
estate is given to the children as purchasers, whatever estate they may 
take. We submit that the first takers, at all events, have only a life- 
estate. “ Children heirs ” is equivalent to “children,” and children is a 
word of purchase. As to the estate taken by Hari Valabdas Kaliandas, 
counsel referred to Act XXXI of 1854, s. 2 ; Davies v. Tollemache (8). 

[160] Latham in reply referred to Burge’s Colonial and Foreign 
Laws, Vol. II, 376, as to how far English law is in force in a colony. 


1881 

Deo. 17. 

Origin AL 
Civil. 

6B. 151. 


JUDGMENT. 

Sargent, J. — The question in this appeal turns upon the construc- 
tion to be placed on a Gujarati agreement dated the 24th May, 1851, 
made between the widow Bachubai ; the three sons — Jebangir, Pestonji 
and Nanabhoy ; and the three surviving daughters — Rutonbai, Nawazbai, 
and Pirozbai ; and the children and heirs of three predeceased daughters 
— Goolbai, Meherbai and Maneckbai of one Framji Cowasji who died on 
12th February, 1851 ; leaving, amongst other property, an estate in 
Salsette, called the Poway Estate, which had been granted to him in fee 
by the East India Company. Framji Cowasji left a will and codicil ; 
but disputes and differences having arisen respecting the same and the 
distribution of the property, the several persons interested in his estate 
entered into the above agreement for the amicable settlement of his 
affairs. 

A suit was filed on 5th December, 1870, by Mithibai, widow of Jehan- 
gir Framji, one of the sons and his heirs, against the other members of 
the family to carry out the said agreement and have the rights and inter- 
ests of the parties, under the agreement of 24th May, L851, ascertained 
and declared ; to make the surviving executors of the will account ; and to 
have a receiver appointed. On 24th February, 1872, a decree was made, 
declaring the agreement to be binding between the parties, and referring it 
to the Commissioner to inquire and report who were then entitled to 
share in the estate then remaining of Framji Cowasji, and in what shares 
and from what dates they were so entitled on the footing of the said agree- 
ment. The appellant, Hari Valabdas Kaliandas, was subsequently made 
a party to the suit on 18th March, 1830, by order of the Court, as the 
purchaser, at an auction-sale, of all the right, title, and interest of Nana- 
bboy, one of the testator’s sons, in the Poway Estate ; and having taken 
out a warrant in the Commissioner’s OfiSce to show cause why 
the Commissioner should not issue a certificate or special report 
defining the extent and nature of the estate and interest in the Poway 
Estate of the defendants, Hari Valabdas and Nanabhoy Framji 
and of the other persons named as heirs in the ninth clause of the 
said agreement. “ the Commissioner made a special report by [161] 
which he decided that the persons who signed the agreement took 
only a life-interest in the Poway Estate, and that the interest of Hari 
Valabdas Kaliandas extended only to such life-interest of Nanabhoy 
Framji.” This report was confirmed by order of the Court on 4th August, 
1881, and against that order the present appeal is now brought. 

(1) 5 B. 154. (2) 9 M.I.A. 303 (320). 1 East 264. 

(4) 2 Bro. 0. C. 670. (6) 5 De G. M. & G. 188. (6) 19 Bea. 338. 

(7) n Ir. L. R. Eq. 40. (8) 2 Jur, N. S. 1181. 
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1881 It appears, from the judgment of the learned Judge, who made the 

r Deo. 17. order, that the question raised before him was whether the persons who 

signed the agreement took an absolute interest in the Poway Estate or only 

ObiginaIj a life-interest. This issue, however, could not be properly decided in the 
Civil, absence of the persons who might prove to be entitled in remainder on 

Nanabhoy’s death, assuming his interest to be a life estate, and yet, with 
• ® the exception of the children of the son of Jehangir who with their 

mother Mithibai thought proper to support the contention that the 
signatories to the agreement took the estate absolutely, not one of 
those events apparently entitled in remainder, was either on the record or 
represented before the Commissioner or the Division Court. It is true that 
Nanabhoy appeared before the Division Court by the Advocate-General, 
and supported the certificate of the Commissioner ; but it was only in his 
individual character, in which, indeed, it is difficult to see how he had any 
locus standi at all, all his interests having become vested in Hari Valabdas. 

It was plain, therefore, that this appeal, if heard on the merits, would 
be heard in the absence of the parties really interested in supporting the 
order of the Court below — at any rate except so far perhaps as regards the 
share of Jehangir As however, great expense had already been incurred, 
and the special object of obtaining the certificate of the Commissioner was 
to obtain a declaration as to the interest of Nanabhoy, we consented to 
hear the appeal on the merits after having the persons placed on the 
record who are presumptively interested in supporting the order so far as 
regards the share of Nanabhoy. 

Now the agreement in question, after providing for the payment of the 
debts of the deceased Framji Cowasji, contains in its ninth clause an unani- 
mous acknowledgment and determination by the signatories that they are 
the heirs of Framji Cowasji in [162] certain shares therein particularly 
mentioned, and by the eleventh clause it is directed that " the 
remainder of the income of the Poway Estate (after providing for 
the payment of the debts and other charges as therein before mentioned) 
io to be apportioned to the above-mentioned heirs agreeably to the 
said shares, but after their death their shares are to be enjoyed 
and received by their heirs and children from generation to generation 
for ever. That, should any male or female heirs give away his or 
her or their share to a stranger or any improper person, the same 
should not take efifeot, and that, if anything of the kind should be donOi 
it should be null and void ; and, lastly, that if any of the under-mentioned 
heirs, or their heirs and children, die thereafter without issue, their, 
his or her share should go to the surviving male and female heirs." 

It was contended for the appellants — (1). That, having regard to Act 
IX of 1837, the Court ought to treat the property in question as chattels 
real , that English law, including the rule in Sliellexfs casA, was appli* 
cable to the construction of that clause, and the designated heirs 
took their shares absolutely ; that (2) assuming the property must be 
regarded as real estate, the designated heirs, at any rate, took an estate 
tail, and that the right to bar the entail would pass tc Hari Valabdas ; but 
that in any case, assuminp that the rule in Shelley's cflsc was not applic- 
able,, the language of the clause was such as is generally used in native 
documents and wills to confer an absolute estate, and should be so con- 
strued in the present case. 

As the contract relates to immoveable property outside the territorial 
jurisdiction of this Court, the rights of the parties must, according 
to the well-established rule, be determined by the lex loci revsita. 
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This rule would be applicable both as forming part of the English 1881 

law, which, as stated by the Chief Justice in N’cKJro/ee V. Rogers (1), has 'Dec, 17. 
always been the law anplicable to Parsis in this Codrfc, subject to certain ^ - 

statutory and other exceptions, or as the well-established rule of jurispru- URlGDUAU 
dence adopted by all writers on the subject. CIVIL. 


Much learned argument was addressed to us as to what is the lex loci 5 b. 161* 
of the Mofussil. We do not, however, think it necessary [163] to come to 
anv distinct conclusion on this question which has occupied the attention 
of so many learned Judges with such varied results. In the view we take 
of this case it becomes unnecessary to determine whether there be any 
lex loci properly so called in the Mofussil. or, if there be, whether it is 
the English law in some modified form or the Regulations ; as we cannot 
doubt that, even assuming English law to be the lex loci in the Mofussil, 
or that, at any rate, it must be applied in this Court in the absence of any 
lex loci, the English law so to be applied cannot include the rule in Shel- 
ley's case, which, although said to be a rule of law and not merely of 
construction (Jarman on Wills, Vol. 2, 273, 274, 278) was, at any rate, a 
law of property or tenure based upon feudal considerations, arid is quite 
pnsuited to the circumstances of this country. Such is the view taken 
by Mr. Eearne, in his Essay on Contingent Remainders, of the origin of 
the rule, and which was adopted by Lord Crab worth and Lord Justice 
Turner in Ex parte Wynch (2) as the ground for refusing to follow those 
eases in which the rule had been applied to personalty. If, however, the 
rule — which, as Mr. Jarman says at p. 278, generally operates to subvert 
the intention — be dismissed as inapplicable, it is immaterial whether the 
English law or the Regulations be applied in construing this agreement. In 
either case the rule of construction must be to give effect to the intention 
of the parties according to the plain and obvious meaning of the language 

used. 


Now, we cannot doubt that the parties to this agreement have clearly 
expressed their intention that the enjoyment of their respective shares 
should be confined to a life-interest. The words are : “ The remainder ii.e., 
of the income of the propertyj is to be apportioned to the above-mentioned 
heirs agreeably to the shares mentioned above, but after their death their 
shares are to be enjoyed and received by their heirs and children from 
generation to generation for ever.” It was said, indeed, that this amounts 
to nothing more than an agreement that the designated heirs and their 
heirs should enjoy their respective shares from generation to generation 
— words which, it was said, even with a clause against alienation, 
would be construed to give an absolute [164] estate in a native will. 
In Arumugam Mudali v. Ammi Ammal (3) the Court refused to place that 
construction on language almost identical with that in the present agree- 
ment, on the ground that it would defeat the intention of the testator. 
Now, in the present case it is to be remarked we have not to construe a 
will, but an instrument inter vivos, by which the parties have themselves 
defined their interest in the property by mutually agreeing in express 
terms that, after their respective deaths, their respective shares in the 
income should be enjoyed and received by another designated class, thus 
showing, as plainly as words can express it, a distinct intention that their 
own interest in the property should be confined to the enjoyment of 
the income during their lives. This view of the intention of the 


U)4B.H.O.R.O.O.J. 1. f2) 5De G.M, & G. 188. (3) 1 M.H.O.R. 400. 
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1881 parties is quite independent of the question, whether the land be re- 
Deo. 17. garded as of the nature of freehold or chattels real. We mav, how- 
* ever, remark that Act IX of 1837 only applies to immoveable pro- 

URIGINAL perty within the jurisdiction of the High Court, and, moreover, only 

treats such immoveable estate as chattels real and not as freehold as far 
6 8^81 regards the transmission of such property on the death and intestacy of 

a Parsi or by the last will of such Parsi ; whereas in the present case the 
lands are outside the jurisdiction of the High Court, and the question is as 
to the coustruction to be placed on an agreement entered into by persons 
assumed to be the heirs of the testator. 

Under these circumstances we think that to construe this agreement 
as giving more than a life-interest to the parties to it, would be to defeat 
their clear and obvious intention. As to the persons who are entitled to 
take on the death of the several designated heirs, they cannot be ascer- 
tained until that time arrives, and it would, therefore, be premature to 
express any opinion as to what estate they will take. 

All parties to have their costs out of the estate. 

Order affirmed. 

Attorneys for the appellants : Messrs. Graigie, Lynch and Owen and 
Messrs. Crawford and Boevey. 

Attorneys for respondents : Messrs, Tobin and Boughton. 


6 B. 168. 

[165] APPELLATE CIVIL. 

Before Sir ilichael Roberts Westropp, Kt., Chief Justice, and 

Mr, Justice M. Melvill. 


Hasha {Original Plaintiff), Appellant v, Ragho Ambo GondHAH 
AND ANOTHER {Originat Defendants), Respondents,^ 

[25th January, 1881. J 

Ptgistraiion—Noiicc—Prwrity— Possession — Vendor and purcha^er—'Purchaser udifiouf 
posaession Subsequent purchaser with possession and without notice of prior pur- 
cJiase. 

The plaintiff purchased the land in dispute on the iJSth February, 1878, and 
on the same day lodged his deed of purchase with the registrar together with the 
registration fee. It was registered on the 29th April. 1878. He was not put in 
possession of the property. 

The defendant purchased the same property on the 1st April, 1878, and on the 

following day lodged his deed of purchase with the registrar together with the 

registration fee. It was registered on the 26th May, 1878. His purchase was 
accompanied with possession. 

In a suit brought by the plaintiff against the vendor and the subsequent pur- 
chaser for possession of the property. 

Held that the registration of the plaintiff’s deed of purchase, not having bees 
effected until the after execution of the defendant’s deed could not have 

operated as notice of the plaintiff’s deed to the defendant, and, therefore oould 

not be equivalent to possession, * 

Bold, also, that as the defendant was a purchaser without notice, either actual 
or constructive, of the plaintiff’s prior purchase, and had taken the preoaution of 
obtaining possession, both parties being Hindus and innocent purchasers, the 
defendant oould not be deprived of the benefit of his possession. 


• Second Appeal No. 312 of 1880. 
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Lalubhai Surchand v. Bai Amrit (1) followed. 

[R., 6B. 168 (191); 20 B. 158 (162) ; 20 B. 290 ; D., 30 A. 238 = 5 A-L.J. 607 = A.W.N. 

(1903) 99.] 

This was a second appeal from the decision of C. E. G. Crawford, 
Assistant Judfie at Thana, reversing the decree of Ramachandra Janardan, 
Second Glass Subordinate Judge of Panvel. 

The plaintiff Hasha brought this suit against Kalia (defendant No. 1) 

for possession of certain land, alleging that he had purchased it from the 

defendant on the 28th February, 1878, for Rs. 100. Ho further alleged 
that he had paid Rs. 10 as earnest-money to the defendant, and was to 
pay the balance on the registration of the deed of purchase ; that it was 
registered on the 29th April, 1878, but that the defendant refused to 
receive the [166] balance and to put the plaintiff in possession of the 
land The plaintiff prayed that he might be put in possession, and the 
defendant directed to receive the balance. 

Kalia (defendant No. 1) answered, among other things, that, in conse- 
quence of the plaintiff’s default in paying the balance, he sold the land 
with possession to Ragho (defendant No. 2), to whom it had already been 
mortgaged ; that the plaintiff’s purchase was without possession, and, 
therefore, null and void, Ragho, who was subsequently joined as defend- 
ant, answered that he had purchased the land from defendant No. 1 for 
Rs. 100 on the 1st April, 1878 ; that his deed was registered on the 26th 
May, 1878 ; that the land had been in his possession and entered in his 
name in the Collector’s books ; that he cultivated it, and thus became a 
complete owner of it. 

The Subordinate Judge allowed the plaintiff’s claim, and directed that 
ha should pay Rs. 90 to the defendants, and that they should put him in 
possession of the land. 

In appeal, which was preferred by defendant No. 2 (Ragho), the 
decree of the first Court was reversed by the Assistant Judge on the 2nd 
June, 1880. The following are bis reasons: — 

“ Plaintiff’s (respondent’s) deed of sale, executed on the 28th February, 
1878. was presented for registration the same day, but the registration was 
not effected till the 29th April. Appellant’s deed of sale, executed 
lat April, was presented for registration the next day. but registration was 
not effected till 26th May, Plaintiff has never been in possession. Appellant 
has acquired possession. Appellant bad no notice of the sale to plaintiff. 
Section 47 of the Registration Act III of 1877, which was relied on for 
him, refers to the operation of the deed as such, not to the operation of the 
registration as a notice. I must hold that registration did not operate as 
a notice till it was completed. 4. ^ Both deeds, therefore, 

being registered, they must be weighed against each other according to 
Hindu Law, when appellant’s being accompanied by possession will prevail 
{Lalubhai Surchand v. Bai Amrit (1)). 

[167] The plaintiff thereupon appealed to the High Court. 

The Hon. Rao Saheb V. N. Mandlik^ for the appellant. — The defend- 
ant’s purchase had no priority over the plaintiff’s. The plaintiff’s deed 
being registered, and being held proved, operated as a complete conveyance 
from the date of its execution. The vendor having sold his title under a 
registered deed, bad nothing more to sell at the date of the second sale. 

Pandurang Balibhadra^ for the respondents. 

The High Court affirmed the decree of the Assistant Judge. 
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The Hon. Rao Saheb V.N. Mandlik subsequently applied for a review 
on behalf of the plaintiff, but his application was rejected by the High 
Court on the 25th January, 1881. The following is the judgment of the 
Court : — 

JUDGMENT. 

Westropp, C. J. — The facts, as now brought before us, are that 
the plaintiff (appellant) lodged his deed of purchase, dated 28th February, 
1878, with the sub-registrar of Panvel on that day together with 
the registration fee, and on the same day the vendor admitted in 
the presence of the sub-registrar execution of that deed. It was not regis- 
tered until the 29th April, 1878. The second purchaser (the defendant) 
Ragho lodged his deed of purchase (dated the 1st of April 1878), upon the 
2nd April, 1878, together with the fee for registration and the vendor 
then admitted the execution of it in the presence of the same sub-registrar, 
but that deed was not registered until the 26th May, 1878. The regis- 
tration of the plaintiff's deed of purchase, not having been effected until 
after the execution of the defendant Ragho’s deed of purchase, could not 
possibly have operated as notice to Ragho of the plaintiff’s deed, and, there- 
fore, could not be equivalent to possession. The sub-registrar, with whom 
both deeds were lodged for registration, we are informed by the report of 
the Registrar-General of Assurances, absconded, taking with him the 
registration fees, and leaving the deeds unregistered. The plaintiff was 
not in fault, so far as regarded the registration of his deed. He had done 
all that was in his power and required by law to accomplish its registra- 
tion. But the defendant Ragho was a purchaser without notice (either 
actual or constructive) of the plaintiff’s purchaser, and had taken the pre- 
caution of obtaining possession. [168] Both parties being innocent 
purchasers and Hindus, we cannot deprive the defendant Ragho of the 
benefit of his possession. The case, we still think, comes within the prin- 
ciple on which Lalubhai Surchaiid v. Bai Amrit (1) was decided, and we 
must, therefore, decline to make an order nisi for review. 


6 B. 168 

APPELLATE CIVIL— FULL BENCH. 

Before Sir Michael Roberts Westropp, Kt,, Chief Justice, Mr. Justice 

Melvill and Mr. Justice Kemball. 


Lakshmandas Sarupchand {Origmal Plaintiff) , Appellant v. 
Dasrat (Orir/mal Defendant), Respondent.^ (30th August, 1881.] 

Registration— Priority Possession — Notice — Bow far registration to po 5 S< 5 - 

6'ioii J'riority bctiueen registered and unregistered documents — Opfionfil and 
compuhory regisiration-^ Mortgage— ^Indian Registration — Bombay ReguUi- 
tion IX of 1827— ic/s Jof 1843 XIX of 1843, XVI of 1864 — of 1866-7711 of 
1871— //7o/ 1877-Li8 pondens. 

It is a general, but nnt an invariable, rule that possession in the grantee or 
assignee is deemed essential amongst Hindus and Mahomodans to the complete 
transfer of immoveable property, either by gift, sale, or mortgage. 

Exceptions to the above rule pointed out. 

Neither in England nor in Ireland has mere registration been held to amount 
to notice to subsequent mortgaeoes or purchasers. In Bombay the Courts have 

• Second Appeal, No. 172 of 1880. 

(1) 2 B. 299. 
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adopted the rule which prevails in America, and have held that registration does 
amount to notice to all subsequent purchasers of the same property. 

Possession has been deemed by Hindu and Mabomedan law, as interpreted in 
the Presidency of Bombay, to amount to notice of such title as the person in 
possession may have; and any other person who takes a mortgage or other charge 
upon immoveable property without ascertaining the nature of the claim of him 
who is in possession, does so at his own risk. This is tha rule in England also. 

The Indian Registration Acts prior to the year 1864, like the Middlesex Regis* 
try Act (Stat. 7 Anne, c. 20, sec 1); the Yorkshire Registry Acts IStat. 2 and 3 Anne, 
c. 4, sec. 1 ; 6 Anne, c. 35, sec. 1 ; 8 Geo. II, c. 6, sec. 1) and the Irish Registrv 
Act <Stat. 6 Anne, c. 2, sec. 4, Ir.,)gav6 priority of rank to priority of reeistra- 
tion. The later Indian Registration Acts— vis , Act XVI of 1864. XX of 1866, VTII 
of 1871, and III of 1877 — proceed upon a different princiole . Under them a regis- 
tered instrument operates from the time at which it would have commenced to 
[169] operate if no registration had been required or made, and not from the 
time of its registration, which rule applies ijoth to compulsory and optionally 
registrable instruments. 

The earlier decisions, by which registration has in India been permitted to 
supply the want of possession, may be attributed to this absolute preference 
so accorded by the earlier Registration Acts to priority of registration. 

In the reported cases under the Indian Registration Acts passed in and subse- 
quently to 1864 which have not (like the previous enactments! given priority of 
rank to priority of registration, the Courts have also regarded registration as an 
equivalent for possession where the instrument earlier in date has been register- 
ed but unaccompanied by possession. The Courts have gone a step further, and 
have held registration under Act XVI of 1864 and the subsequent Acte to amount 
to notice, and, therefore, to atone for the absence of, and to be a sufficient sub- 
stitute for possession in the validation of title. 

The rule, however, that registration is equivalent to possession, cannot be 
applied to cases where the registration of the instrument earlier in date has been 
effected subsequently to the execution of the instrument set up against it. 

On the 10th December, 1866, M. mortgaged certain immoveable property to the 
defendant for Rs. 95. The mortgage was neither registered nor accompanied 
with possession. On the 12th September, 1869, M. executed a mortgage of the 
same property to K. for Rs. 200. That mortgage was registered, but not accom- 
panied with possession. In 1876. K. sued M. on his mortgage of 1R69. The 
defendant was not a party to that suit. While the suit was pending, M. on the 
23rd February, 1876, executed another mortgage of the property to the defendant 
for Rs. 200, including the amount then due to him (defendant) on his mortgage 
of 1866. That mortgage was registered and accompanied with possession. On 
the 3rd March 1876, K. obtained a decree against M.. directing satisfaction of 
the mortgage-debt out of the mortgaged property. The nropertv was sold under 
that decree, and purchased by K. himself for Rs. 50. He obi^ained a certiffcate 
of sale dated the 8th Mitch, 1877, which was not registered. On the 25th July, 
1877, K. sold the property to the plaintiff for Rs. 75-4 0. The deed of sale was 
not registered. In 1878 the plaintiff sued for possession cf the property. The 
defendant relied upon his mortgages of 1866 and 1876. 

Held that the defendant’s unregistered mortgageof 1866. which was optionally 
registrable, was not over-ridden by K’s mortgage of 1869, which was compul- 
sorily registrable and that, therefore, the plaintiff, whose title was derived from 
K* was not entitled to recover the property from the defendant without redeem- 
ing^ the mortgage of 1866, on which he (defendant) was entitled to rely. The 
registration of K’s mortgage in 1869 could not have operated as notice to the 
defendant when he was taking his mortgage in 1866. and, therefore, was not 
such a registration in relation to the defendant’s earlier mortgage as to fall with- 
in the scope of the rule that registration is equivalent to possession. 

The operation of K.’s lis pendens was sufficient to bind the defendant so far as 
his mortgage of 1876 was concerned. The doctrine of lis pendens U in force in 
[170] British India. That doctrine rests, as stated bv Turner, L.J., in Bellamy v. 
Sabineil), not upon the principle of constructive notice, but upon the fact that it 
would be plainly impossible that any action or suit could be brought to a success- 
ful termination if alienations lite were permitted to prevail. This reason 
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for refusing recognition to alienations pendente lite made by a party to a suit 
13 as fully applicable in the case of a regigcered as of an unregistered oonveyanoe, 

Bh-ikun v.Bhaiii (I B.H.C.R. 19) and Goverdhunv. Sakharam {8 Harr, 
S.D.A. Rep. 189) commented upon. 


16 M. 268 = 2 M.L 


LDi 8B., 23 C. 790; 27 C. 368 = 4 O.W.N. 490. xu lu. aDo = z lyi.ix.j. bu xa 
C.P-L.R. 43 ; 7 O.W.N. 11 ; F., 18 B. 444 ; 26 B- 538 ; 6 Bom. L.R. 1043 ; 
(1050) ; 12 Bom. L.R. 940 ; R.. 13 A. 28 = 10 A.W.N. 216 ; 6 B. 193 (200) : 6 b! 
490 (493) ; 9 B. 427 ; 10 B. 453 ; 12 B. 678 ; 13 B. 229 (233) ; 17 B. 741 (744) • 
18 B, 332 (335) ; 20 B. 290 ; 27 B. 452; 16 C.L.J. 394 = 17 Ind. Gas. 927 • 1 C 
L.R. 19 (22) ; U.B.R. (1897—1900 573 ; D . 22 0. 185 ; 13 M. 383 ; 16 Ind* 
Cas. 29 = 105 P.R. 1912 = 185 P.L.R 1912 = 153 P.W.R. 1912,] 


This was a second appeal from the decision of Rao Bahadur M. G. 

Hanade, First Glass Subordinate Judge of Dhulia, with appellate powers, 

varying the decree of the Second Class Subordinate Judge of Yaval, in the 
district of Khandesh. 

The facts of the case are briefly mentioned in the head-note above, 
and will be found fully stated at the commencement of the judgment of 
the High Court. 

The case first came before Westropp, C.J., and F.D. Melvill, J.. whe 
referred it to a Full Bench on the 28th July, 1880. 

The principal question argued before the Full Bench was, which of 
the rival mortgages was entitled to priority. 

The arguments of the pleaders on both sides and the authorities cited 

in support of their respective contentions are mentioned in the judgment 
of the Court. 

Shantaram Narayan, for the appellant. 

Manekshah Jehangirshah, for the respondent. 


JUDGMENT. 

The following is the judgment of the Full Court delivered by 

Westropp, C.J. Motiram Khubohand, osvner of a house and site 
(situate in the district of Khandesh), the subject of dispute in this suit, 
mortgaged those premises, on the 10th December, 1866, to the defendant, 
Dasrat Kliuhchand, for Rs. 95. That mortgage (Ex. 33) is unregistered and 
was without possession. The consideration being less than Rs. 100, the 
registration of the mortgage was optional under s. 18 of Act XX of 1866, 
which Act came into force on the Ist May, 1866, and was, accordingly, 
applicable to this mortgage. 

On the 12th September, 1869, Motiram Khubohand executed a mort- 
gage (Ex. 36) of the same premises to Kaohru for [171] Rs. 200, 

That moitgage was registered on the 22nd September, 1869, but was un- 
accompanied by possession. 

Early in 1876, a suit (No. 186 of that year) was instituted by Eaohro 
against Motiram Khubohand on the mortgage ot 1869. Dasrat was not 
party to that suit. During its pendency — that is to say. on the 23rd 
February, 1876 Motiram Khubohand executed another mortgage (Ex. 34) 
of the same premises to the defendant. Dasrat. for Rs. 200. including 
therein the amount then due on the former mortgage of 1866 (Ex. 33) 

was registered, and purported to be ft 
mortgage with possession. Dasrat did obtain possession under it; but, 
apparently, not until the 7th August, 1874. which is the date of a rent 

note (Ex. 35), whereby Motiram Khub3hand (the mortgagor) attorned ftft 
tenant to Dasrat. 
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In the above-mentioned suit of Kachru, a decree (Ex. ]5) was pro- 
nounced in his favour on the 3rd of March, 1876, for Rs. 190, then 
remaining due to him on the mortgage of 1869, which decree authorized 
him to recover that amount as against the mortgaged premises. Those 
premises were sold by public auction under that decree to Kachru himself 
for Rs. 50, and a certificate of sale (Ex. 4) was given to him under date 
the 8th of March, 1877. That certificate has not been registered ; but, 
the purchase-money being under Rs. 100, the registration was ontional 
(Act XX of 1866, s. 18). Upon the 25th of July, 1877, Kachru sold the 
same premises to the plaintiff Lakshmandas Sarupchand for Rs, 75-4, as 
appears by an unregistered conveyance of that date (Ex. 32). The 
purohase-monev being less than Rs. 100, the registration was optional 
(Act III of 1877. s. 18). 

In 1878 the plaintiff brought this suit to recover possession of the 
premises from the defendant Dasrat. who was then in possession. The 
latter, in his written statement in defence, relied on his mortgages of 
1866 and 1876. 

The Subordinate Judge of Yaval decreed immediate possession to the 
plaintiff. On appeal by the defendant, that decree was varied by the 
First Class Subordinate Judge of Dhulia, Mr. Ranade, who decreed that 
the plaintiff, on paying to the defendant Rs. 190, being the sum then due 
to him on the mortgage of [172] 1866, might redeem that mortgage, and 
not until then recover possession of the premises. 

The present (second) appeal, (which has been heard by a Full Bench), 
has been made by the plaintiff against that decree of Mr. Ranade. 

The reasoning of the Courts below seems to have been this ; — The Sub- 
ordinate Judge of Yaval ruled that Dasrat’s mortgage of 1876 for Rs. 200, 
notwithstanding its registration and the possession subsequently obtained 
under it by him, could not prevail against Kachru*3 registered mortgage 
of 1869 for Rs. 200 ; inasmuch as Dasrat’s mortgage of 1876 was execut- 
ed during the pendency of Kachru’s suit upon his mortgage of 1869, and 
that Dasrat could nob be permitted to rely upon his mortgage of 1866, 
because it was merged in, and superseded by his mortgage of 1876. 
While Mr. Ranade (the First Glass Subordinate Judge with anpellate 
powers) held that the mortgage to Dasrat of 1876 failing as against the 
mortgage to Kachru of 1869, Dasrat was entitled to fall back upon his 
mortgage of 1866. 

As to the ruling of the Judge of first instance, that Dasrat’s mort- 
gage of 1876, having been executed during the pendencv of the suit of 
Kachru on his mortgage of 1869, could not prevail against that mort- 
gage and the decree and sale founded upon it, we would observe that, 
as decided in Balajt v. Khushalji (1) and other cases there cited, the 
doctrine of Us pendens is in force in British India ; but in Balaji v. 
Khushalji neither of the competing mortgages was registered. In Gulab- 
chund v. Dhondi (2) to the decision in which the Chief Justice was a 
party, the earlier deed, on which the Us pendens had been brought and to 
which priority was given, was unregistered and the later deed was regis- 
tered. That case was decided on the principle of Us pendens. The 

(1) 11 B.H.O.R. 24 ; and see Tukaram v. Qopala, Sp. App. 22 of 1872, Printed 
Judgments of 1872, 11th April. Qaneshbhdt v. ChimnojircLv (Printed Judgments of 
1874, p. 189). Manual v, Sanacapalti, 7 M.H.O.R. 104 ; and see Hyde 160 ; and see 
Seo. App. 130 of 1879 (Printed Judgments of 1879, d. 362). 

(2) 11 B.H.O.R. 64. 
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Chief Justice has examined his note of the argument in that case, and 
finds that the remark of Sir William [173] Grant, M. K., in Wyatt v. 
Harwell (1) — that “ even a Us pendens is not deemed notice *’ for the pur- 
pose of postponing a registered to an unregistered conveyance — was not 
mentioned by counsel, nor was it noticed by the Court in its judgment. 
The contest in Wyatt v. Harwell V73,s between an unregistered deed of 1808 
and two subsequent registered deeds of 1808 and 1812 respectively. There 
was nob any Us pendens in the case; so Sir William Grant’s remark was 
simply obiter dictum. Moreover, it proceeded upon the theory that Us 
pendms, when it operates, does so by way of notice. That theory has 
since been wholly exploded by the case of Bellamy v. Sabine (2) — now the 
leading authority on the subject of Us pendens. Lord Justice Turner 
there Slid : “The doctrine of /zs is not, as I conceive, founded 

upon any of the peculiar tenets of a Court of Equity as to implied 
constructive notice. It is, as I think, a doctrine common to the 
Courts both of Law and Equity, and rests, as I apprehend, upon 
this foundation, that it would be plainly impossible that any action 
or suit could be brought to a successful termination if alienations 
pendente lite were permitted to prevail. The plaintiff would bo liable in 
every case by the defendant’s alienating before the judgment or decree, 
and would be driven to commence his proceedings de novo, subject again 
to be defeated by the same course of proceeding.” And the Lord Chan- 
cellor (Granworth) said that it is immaterial whether the “ alienees had 
or had nob notice of the pending proceedings. If this were nob so, there 
would be no certainty that the litigation would ever come to an end.” 
The reason given for refusing recognition to an alienation pendoite lite 
made by a party to a suit, seems to be as fully applicable and as true in 
the case of a registered as of an unregistered conveyance. 

Id Raj Kishen Mookerjee v. Radha Madhub Holdar (3) — before 
Couch, C.J., and Glover, J — it appeared that an attachment against 
M. D, was, on 7th November, 1871, laid upon his immoveable property 
under a common money decree against him. That property was then and 
previously had been subject to a mortgage by M. D to D. In December, 

1871, D. instituted a [174] suit against M. D. on that mortgage, and 
obtained a decree by consent upon it against him in February, 1872, 
directing the realization of what was due on the mortgage by a sale of the 
mortgaged property. On the 18th of April, 1872, the property was sold to 
P, under the attachment of the 7trh November 1871, on the common money 
decree ; but, a few days previously, D. had, under the decree of February, 

1872, in bis mortgage suit caused the same property to be attached. Sub- 
sequently, that property was, under the execution upon D.’s mortgage 
decree, sold to D. The certificate of sale, on the 18 bh April, 1872, toP. was 
registered. The certificate of sale to D. was not registered, and, therefore, 
could nob be used in evidence, but there was an order contirming the sale 
to D. in evidence. The Court held that, notwithstanding that P’s 
certificate of sale was registered, and that D.’s certificate of sale was 
not registered, yet P. was bound by D.'s Us pendens on his mortgage, 
which tis had been commenced before the sale to P. Whether or not 
the High Court were right in deciding Qnlabchand v. Dhondi (4) on the 


(1) 19 Vos. 435. 439 ; soo v. Hond, 2 Jo. & Lat. 720-744 : BtukUy 

Hnnonze, Lloyd & Goold s Rop. Plunket, 327i for a limitation of tho dooision in 
Wyatt V, Harwell. 

(2) 1 De, G. & Jo, 565. (3) 21 W.R.O.R. 349. (4) 11 B.H. 0. R. 64. 
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principle of Us pendens (as we think it was), the decree made in that case 
was, independently of that principle, sustainable on the last point glanc- 
ed at in the judgment, but nob decided that the unregistered mort- 

gage of 1866 to Gulabchand, being for Rs. 15 only, was optionally regis- 
trable under Act XX of 1866, whereas the mortgage of 1869 to Dhondi, 
being for Rs. 251, was compulsorily registrable under the same Act, and 
therefore, there was nob any competition between them The same point 
recurs in this case, and we shall presently mention the authorities for 
that position. In the present case, if the Us pendens oi Kachru be not (as 
we think it is) sufficient to bind Dasrat so far as his mortgage of 1876 is 
concerned, yet, although Kachru had not possession, his mortgage of 1869, 
being both prior in execution and registration to Dasrat’s mortgage of 
1876, has precedence over it. For that position we shall presently men- 
tion the authorities, as the same point recurs in another part of this case. 
Eventually, in the argument before this Court, it was admitted that Ka- 
chru’s mortgage of 1869 must be preferred to Dasrat’s mortgage of 1876. 
The question which remains is, whether [175] Dasrat’s mortgage of 1866 
is overridden by Kachru’s mortgage of 1869. 
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Full 
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Before this Court the value, according to the Hindu law as enforced 
in this Presidency, of possession under one of two competing conveyances 
of land or other immoveable property, has been dwelt upon on behalf of 
the plaintiff, and it has been argued for him that registration is here 
regarded as equivalent to possession, and, therefore, that Kachru’s mort- 
gage of 1869, which was registered, though without possession, must have 
precedence over Dasrat’s mortgage of 1866, which was both unregistered 
and unaccompanied by possession. On these points cases have been cited. 
Those and others we shall now mention. 


It is true that our Bombay Reports, from their commencement, 
contain cases from which, taken in the aggregate, it may safely be laid 
down as a general, but not an invariable, rule, that possession in the 
grantee or assignee is deemed essential amongst Hindus and Mahomedans 
to the complete transfer of immoveable property either by gift, sale or mort- 
gage. Amongst those cases are Tuljaram v. Meean Mahomed f2) ; Maho- 
med Khan v. Keerajee (3) ; Kitndoojee v. Ballajee (4) ; Gopal v. Dinker (5) ; 
JDondee v. Santram (6) ; Hurry v. Pandoo (7) ; Dhondee v. Sukaram (8) ; 
Butunbhartee v. Kisunbhartee (9) ; Antaji v. Kesho (10);' Durga v. Hurta 
(11) ; Chuttrajee v. Krishna (12); Mulapa v. Rungapa (13) ; Raychand v. 
Ganesh (lA)] KuUo y. Ramji (15) ; Bank of Hindustan y. Premchand 


(I) 11 B.H.O.R. 68. (2) 2 Bor., 147 (2nd ed.). 

(3) Sel. Ca. S.D.A. Bom. 187 (reprint). (4) Eellasis R. 5. 

(5) Bellasis R. 58. (6) Morris, Pact I, 56. (7) Morris, Part I. 105. 

(8) 2 Morris Rep. 247. (9) 4 Morris Rep. 44. 

(10) 4 Morris Rrp. 165. 

(II) 7 Harr. (S.D.A. Bom.), 342. (12) 8 Harr. 193. 

(13) 9 Harr. 499. 

(14) 8 Harr., 246 (Sp. Ap. 75 of 1861). An examination, however, of the record in 

that case shows that it was unnecessary to rest the decision there made, in favour of the 
deed of sale of the Vih January, 1855, to Ganesh, on his possession under it and on 
the want of possession by Raychund under his mortgage of Chaituc Sud. 3rd, Shakh 
1773 (A.D. 1851), inasmuch as the mortgage was unregistered, and the de^d of sale was 
registered ; and, consequently, the latter was, by virtue of Reg. IX of 1827,3. 6, cl. 1 
entitled to preference. * • » • ♦ 

(15) Sp. Ap. 73 of 1872, Printed Judgments of 1872. September 9. so far as it 
relates to possession only. 
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1881 [176] Raichand (1) ; Balaram Nemchand v. Appa Dulu (2) as ei 4 )lai- 

AUG. 30. ned in Sambhubhai v, Shivlaldas (3); Kanuy. Krishna {4) ; Eacku v. 

Kachoba{b ) ; Govinda v. Bavji (6) ; and fche comment thereon of West, J., in 

Fdll Lalubhai v. Bai Amrit (7) ; Parmaya v. Sonde (8) : Anant v. Arjun (9), and 
Bench, especially Lalubhai v. Bai Amrit (10) where the Hindu law as to posses- 

sion in the grantee or assignee is elaborately discussed by West, J., and 

6 B. 163 B,asha v. Ragho (11). in which his decision was followed. 

(F.B.). ipQ general rule, as to the necessity for possession, exceptions, 

which mav be classified as follows, have, in many instances, been per- 
mitted, viz. ; — 

Istly. Cases of snn- mortgages in Gujarat : v. Mobhut{li): 

Bhtigwany. Veerchund (13) ; Dulputramy, Umrutlal (14) ; Dulputram 
V. Kishore (15) ; Mathuradas v. Kalia (16) ; Itcharam v. Raiji (17) ; Ran- 
chodas V. Ranchodas (18) : Soecial Apoeal 618 of 1870 (19). 

2ndly. Gases in which the only contending parties are : (a) the 
mortgagor (or volunteers claiming under him) and the mortgagee (or per- 
sons claiming under him) ; (6) or the vendor (or volunteers claiming 
under him) and the vendee (or person claiming under him) : Ghintaman v. 
Shivram{20) ; Shaik Adam y. [177] Baba (21). And see the observa- 
tions of West, J., in Lalubhai v. Bai Amrit (10) upon the dicta in Girdhnr 
V. Daji (22). 

^rdly. Cases in which the subsequent mortgagee or purchaser became 
such with actual notice of the earlier mortgage or sale without possession 
--Gopal V. Krishnappai^'S) \ W aman Ramchandra y .Dhondiha(24^ \ 

Appeal No. 205 of 1870(25): Shaik Adam v. Baba{26)\ Balaram Nemchand 
V. Appa Data (2). These were all oases subsequent to the repeal of Acts I 
and XIX of 1843 by Act XVI of 1864. In Gopal v. Krishnappa the earlier 
unregistered mortgage was executed in 1864 before Act XVI of 1864 came 
into force, but the registered deed of sale was executed in 1867 ; conse- 
quently, there was not any competition between those documents in 
respect of registration. See Indian Law Reports, 1 Bombay, 574 ; Indian 
Law Reports, 4 Bombay, 459; Indian Law Reports, 2 Madras, 108; 10 
Calcutta Weekly Reporter. 65; 11 Calcutta Weekly Reporter. 559 ; 13 
Calcutta Weekly Reporter, 446 : 22 Calcutta Weekly Reporter, 3 5 Vishnu 


(1) 5 B.H.O.R.A.C.J. S.S (81). The case of Burjtvan v. ^aran (4 B.H.Q.R.A.O.J., 
31, and see the remarks per West, J., 2 B. 3'J5) referred to in The Bank of 3indusi<M ▼. 
Prenvchand R iichand, oan scarcely be regarded as a proper instance of the application 
of the general rule ; the defendant being only a tenant, his possession was that of the 
landlord, his donor, Ilarjivan v. Naran seems to bo inconsistent with Sakalchand y» 
Dayabhai (4 B.H.O.R.A.C.J. 70) decided by the same Judges. The Court there direoted 
an inquiry whether the defendant obtainol possession by permission of the donors. If 
be did, hie possession was merely that of bis landlords, the donors, and oould not 
prevent their right of gift or sale. 

(2) 9 B.H O.R. 121. (3) 4 B. 89. (92). 

(4) 5 B.H.C.R. A.O.J. 147. (6) 10 B.H.C.R. 491. 

(61 Printed Judgments of 1676, p. 274. (7) Printed Judgments of 1880, p. 67. 

(8) 4 B. 459. (9) Printed Judgments of 1830, p. 993. 

(10) 2 B 209. (11) Vide supra, 6 B. p. 165. 

(121 Morris. Pt. II. 117. (13) 8 Harr. 177. (14) /6id, 179. 

(15) Ibid. 181. (161 7 B.H.O.R.A.C.J. 94. 

(171 11 B.H.C.R. 41. (18) 1 B. 631. 

(19) Printed Judgmsnts of 1871, April 24th. (20] 9 B.H.C.R. 304. 

(21) 8p. Ac 286 of 1872, Printed Judgments of 1872, December 9th. 

(22) 7 B. H.O. R. A.O.J. 4. (23) 7 B. H.O. R. A.O.J. 60. 

(24) 4 B. 126 ; and sec Nomi v. Kokil, 6 C. 531. 

(25) Printed Judgments of 1871, January l9th. 

(26) Printed Judgments of 1872, Deo. 9th, Sp Ap. 286 of 1872. 
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V. PandharaVt Printed Judgments of 1881, p. 146 ; Virchand v. Purshotum^ 
Priotei Judgments of 1881, p. 86 ; Indian Law Reports, 3 Allahabad, 488, 
505 ; 6 Madras High Court Reports. 391. 

4:thly. If the mortgagee be in possession, the mortgagor, though out 
of possession, may charge or sell his equity of redemption (1). 

othly. Where the mortgagor had not put the mortgagee in possession, 
and, subsequently to the mortgage, had been wrongfully [178] dispossessed, 
it was held that the mortgagee might, within twelve years after the ouster 
of the mortgagor, bring a suit against the wrong-doers for possession of the 
mortgaged land — Krishnaji v. Govind (2). That case was followed in 
Balkrishna v. Vyankatrav (3). where, however, it is not quite clear in the 
judgment whether the mortgagor, Gaiabai, had been in possession at the 
creation ot the mortgage (4). See the comment on the former case in 
Indian Law Reports, 2 Bombay, 323. 

6thly. It has been held that possession by a judgment-debtor having 
a good title, is not necessary to validate a judicial sale of his lands — 
Special Appeal, 519 of 1870 (5). 

Ithhj. It appears to have been held that possession by the vendee, 
who became such at a judicial sale, is not necessary to^ validate the sale 
to him as against subsequent attaching creditors under money decrees 
or as against purchasers at the sales under such decrees — Eaghoo 
V. Vittoo{^), [which case, however, might have been decided on the ground 
that the original vendee’s (Vittoo’s) deed was registered on the 12th Nov- 
ember, 1858, and that such registration was equivalent to possession] ; 
Sunhus^apa v. Moodkapa (7), Naroo v. Konheir (8) [in which case the 
conditional sale deeds appear to have been unregistered] ; Bhakun v: 
Bhaiji (9). An examination of the record in the last-mentioned case 
shows that the report omits some of the principal facts in that case. The 
mortgage to which preference over the judicial sale was given, was for 
Rs. 40, dated 21sb May, 1860, and registered on the 16th January, 1861. 
The judicial sale (for Rs. 43) took place on the 19bb February in the 
same year. The certificate of sale to the purchaser was dated the 1st 
March, 1861. and was noi registered. Even if it had been registered, 
the priority of registration of the mortgage would, by virtue of Regulation 
IX of 1827. s. 6, cl. 1, which was in force at that time, have given 
it precedence over the sale, and rendered [179] the mortgage independent 
of the rule as to possession. That case is also open to Mr. Justice 
West’s remarks upon it in Indian Law Reports, 2 Bombay, 321. Those 
four cases overruled Hormusjee v. Pandurung (10), whioh< independently 
of the ground upon which it was overruled, seems to have been erro- 
neous ; inasmucb as Haroon, the mortgagor, having attorned as tenant 
to Hormusjee, the mortgagee, the possession of Haroon was the posses- 
sion of Hormusjee, and, therefore, good as against an attaching creditor. 


(0 Per West. J., 10 B.H.C.R. 494 and in 2 B. 326. Notwithstandina 
Fenftii V Jtvii (Sp. Ap. 509 of 1871), Printed Judgments of 1872, 11th March. And 
see 2 Maon. H. L. 303-N. ; S.D.A. Dec. Beng. of 1848, 305. Maopherson on 
Mortgages. 92 (5th ed.) ; 9 W. R. 150-243 ; 10 W.R. 126 ; 22 W.R. 389, and numeroue 
other cases. See, too, Reg. v. Anaji, 1 B.H C.R, 93- 

/?) a 1874, Printed Judgments of 1876, p. 13. 

(4) See Qirdhur v, D%ji, 7 B.H.G.R.A.G. J. 4. 

(5) Printed Judgments of 1871, March 13th. 

, (6) Sp. Ap. 52 of 1861, repd., 8 Harr. 229. 

(7) Sp. Ap. 40 of 1861, repd., 578 Harr. 235. 

® (9)- 1 B.ajcr,R. 19., ' 

(10) 3 Moms Rep. 27. ‘ ’ 
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Qlhly. The purchaser at a judicial sale may re-sell without previously 
takipg possession : Govind v. Govinda (1) ; Nanahhai v. Tukaram (2). 

The effect of registration upon the general rule as to the necessity 
for the delivery of possession has next to be considered. For this purpose 
we must distinguish between the enactments as to registration previous to 
the year 1804 and the enactments in and subsequently to that year. 
The earlier decisions, by which registration has. in India, been permitted 
to supply the want of possession, may be attributed to the absolute pre- 
ference accorded to priority of registration by the enactments in force 
previously to 1804. Bombay Regulation IX of 1827, s. 6, cl. 1, enacted 
that “every deed or other writing transferring or mortgaging immoveable 
pronerty situated within the zilla, if registered in the register of title-deeds, 
shall, without regard to the date of execution, if proved to be valid, be pre- 
ferred to, and satisfied before, any deed of the nature specified in s. 3, cl. 1, 
either subsequently registered or nob registered at all.” That enactmest, 
however, contained a proviso, depriving a person, taking with notice of the 
unregistered deed, of the preference which otherwise would have been 
given to his I’egisbered deed. That proviso was repealed by Act I of 1843(3). 
Act XIX of 1843, s. 2, gave to registered deeds of sale or gift of such 
property absolute preference over unregistered deeds of sale or gift of 
the same, whether the latter be executed prior or subsequent to the 
registered deed, and [180] preference to registered deeds of mortgage of 
like property over unregistered deeds of mortgage of the same, whether 
the latter be executed prior or subsequent to the registered deed of mort- 
gage, and excluded the operation of notice. It has been held by the Privy 
Council that a deed, registered under Act XIX of 1843 cannot be deprived 
of the priority given by it, except there be fraud on the part of the 
grantee(4). That Act created no competition between deeds of sale or gift on 
the one hand and deeds of mortgage on the other, but left the first part of 
Bombay Reg. IX of 1827 unrepealed which had that eflect (5). The 
Middlesex Registry Act (6) and the Yorkshire Registry Acts (7), and still 
more distinctly and effectually the Irish Registry Act (8), like Bombay 
Reg. IX of 1827 and Act XIX of 1843, give the preference to priority of 
registration. The subsequent Indian Acts (9) proceed upon a different 
principle. Under them a registered instrument operates from the time at 
which it would have oommenoed to operate if no registration had 
been required or made, and not from the time of its registration 
— a rule which applies both to compulsorily and optionally regifl- 
trablo instruments. Compulsorily registrable instruments under Aot 
XVI of 1864, if not registered cannot be received in evidence in any 
civil proceeding in any Court or acted on by any public ofiicer {10^. Under 
Act XX of 1866 sucli instruments, if unregistered, are inadmissible in 
evidence in any civil proceeding in any Court, cannot be acted on by any 


(1) 1 B. 500, ( J) Printed Judgments of 1873, p. 186. 

' (3) Aota I and XIX of 1843 have been repealed by Aot XVI of 1864 without re- 
onaoting their provisions as to the inenicienev of notice. 

(4) 10 M. I. A. ‘220. 

(51 1 B.H.O.R. 60 ; 4 B.II.C.R. A. C. J. 68. 69. 143. 

(6) 7 Anno, c. 20. s. 1. 

(7) 2 & 3 Anno, c. 4. a. 1 ; 0 Anno, o. 35, s. 1 ; 8('ieo. 11, c. 6, s. I 

(8) G Anne, o. 2, s. 4. Ir. ; 4 B. 145. noto. 

(9) Aot XIX of 1864, s. 67 ; Act XX of 1866. s. 47 ; Act Ylll of 1871. s. 47 ; Act 

Illof 1877.R. 

(lb) Abtxvi of 1864, R. 13. 
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public servant, and cannot affect any property comprised therein (l). Under 1880 
Acts IX of 1871 (2) and III of 1877 (2), such instruments, if unregistered, aug. 3o. 

cannot affect any immoveable property comprised therein, or confer any 

power to adopt, or be received as evidence of any transaction affecting such Full 
property. Under Act XVI of 1864 (3), Act XX of 1866 (4) and Act VIII Bench. 
of 1871(4), an optionally [181] registrable instrument, if duly registered, — 
is preferred to another optionally registered instrument if unregistered and ® 
relating co the same [property, whether such other instrument be of the 
same nature as the registered instrument or not (5). 

We shall now mention some of the reported cases in which, under 
.Beg IX of 1827, s. 6, el. 1, or Act XIX of 1843, registration has been 
held to supply the place of possession. 

Bambuggut v. Scidanandrao{.Q), decided in 1841 — a Poona case — was 
a struggle between two mortgagees of a bouse. One mortgage (dated in 
1832) was registered, but without possession. The other mortgage (dated 
in 1835) was unregistered, but was with possession. The Sadar Divani 
Adalat of Bombay on the ground of its registration gave priority to the 
mortgagee of 1832. That case turned upon Keg. IX of 1827, s. 6, and 
was between Hindus. 

Govind v. Ganeshram (7) is a case in which a registered mortgage of 
land in the zilla of Ratnagiri was in 1853 preferred, by the Sadar Divani 
Adalat, under Act XIX of 1843, to au earlier, but unregistered, mortgage 
of the same land with possession which had been obtained under a 
decree upon that mortgage. The notice to the registered mortgagee, arising 
from the possession of the earlier, but unregistered, mortgagee, was 
rendered of no effect by the then existing enactments as to notice, viz.^ 

Act I of 1843, s. 1, and Act XIX of 1843, s. 1 — both since repealed. 

Umaji V. Hari (8), decided in 1867 by the High Court — an Ahmed- 
nagar case — was a competition between rival mortgagees of a field. One 
mortgage was executed upon the 10th and registered on the 14th December. 

1860. but was unaccompanied by possession. The other mortgage, 
dated 19th October, 1861, was unregistered, but the mortgagee obtained 
possession under a decree recovered upon it in 1863. The High 
Court (Tucker and Gibbs, JJ.) held that “ registration made the defendant’s 
mortgage [ 182 ] (i.e.. the mortgage of 1860) complete, though he did not 
obtain possession of the property mortgaged at the time the deed to him 
was executed, and any subsequent disposition of the equity of redemption 
by the mortgagor would be subject to the first mortgagee’s lien.” The 
mortgage of 1860 was, accordingly, preferred to that of 1861, notwithstand- 
ing the possession obtatined under the latter. That case (as appears from 
the dates) turned upon Act XIX of 1843. 

Sundar v. Gopal (9), decided by the High Court (Couch, CJ., and 
Warden, J.) in 1867, was a case from the Konkan. It was a struggle 
between a registered mortgagee, without pessession against a subsequent 
purchaser loith possession. The dates show that it must have turned 
wholly upon the force of Reg. IX of 1827, s. 6 (10), and not upon any 

(1) S.49; and see 8 B.H.O R. A.C.J. 163 ; 4 B. 89. (2) S. 49. 

(3) 8. 68. (4) s. 60. 

(5) 9 W.R. 547; Panha v. ZuUa^ Printed Judgments of 1875, p. 125; Hari 
V. Ramji, Printed Judgments of 1878, p. 122 ; see also Fualudeen v. FaJeir Mahomed 
5 C. 336. 

(6) Bellasia Rep: 9 an4 Bee p. 70: ' (7) Morris Rep. Pb. Ill, p. 13. 

(8) 4 B.H.C.R., A.C.J. 143. (9) 4 B.H.G.K. A.C.J. 68. 

(10) See 1 B.H O.R, 60 ; 4 B.H.O.B. 69. 
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1880 theory as to registratioa being notice. The mortgage was dated 22Dd 

AUG. 30. March, 1851. The deed of purchase was dated 12th March, 1855. The 

mortgage was registered on the 19th October, 1859, and the deed of 

Full purchase (as an examination of the records shows) was registered on the 
Bench. 24th December, 1860 (1). The registration of the mortgage, being sub- 

sequent to the execution of the deed of purchase, could neither have afford*-' 

6 B, 168 notice nor the means of obtaining notice of the mortgage to the 

purchaser before he made his purchase and obtained possession of the 
mortgaged premises ; but the registration of the mortgage, being anterior 
to the registration of the deed of purchase, gave, by virtue of Reg. 
IX of 1827, s. 6. to the mortgagee priority over the purchaser not- 
withstanding his possession. The parties were Hindus. 

But in Goverdhun v. Sukharam (2) a Mahomedan mortgaged land in 
the Konkan to a Hindu, and his (the Mahomedan’s) son subsequently sold 
it to two other Hindus with his father's consent. Possession was given to 
the purchasers, and not to the mortgagee. The report being defective, we 
have examined the record, which shows that the mortgage (Ex. 27) was 
dated 21st November, 1852, and registered 17th December, 1852 ; and 
that the deed of [183] sale (Ex. 3) was dated the lObh November. 1854, 
and registered on the 3rd January. 1855. That deed is erroneously stated 
in the report of the judgment of the Court to be unregistered. The Maho- 
medan law officer gave it as his opinion in the Assistant Judge s Court 
that a mortgage without possession is, according to Mahomedan law, incom- 
plete, and that as against a subsequent purchaser with possession the mort- 
gagee would have no lien on the property (3), and so the Assistant Judge 
decided. The Sadar Divani Adalab, however, held that the defendant (the 
purchaser) being a Hindu, the Hindu and not the Mahomedan law was, by 
Bombay Reg. IV of 1827, s. 26, applicable; and that by “Hindu law. 
as it prevails in the Deccan” (and we presume in the Konkan also) 

“ not in Gujarat, a mortgage without possession is invalid as against a 
purchaser with possession,” and, therefore, and because Aot XIX of 1848 
created no competition between a mortgage and a deed of sale, the purchaser 
should be preferred to the mortgagee, although liis mortgage was registered. 
The Sadar Divani Adalat, however, forgot that Bombay Reg. IX 
of 1827 was then unrepoaled, and that it did create suoh a competition, 
and, independently of and above Hindu or Mahomedan law, gave priority to 
the document tirat registered, whether or not it was accompanied by 
possession. One of the Judges of the Sadar Divani Adalat who decided 
that case was, as a .ludge of the High Court, a party to a subsequent 
decision in Purshotavi JagjivanW, in which it was held that, with the 
exception of so much of Reg. IX of 1827 as recognizes the effect of notice 
of a prior sale or incumbrance, that Regulation is unrepealed by Acts I 
and XIX of 1843. With that case Goverdhun v. Sukharavi (2) is inconsist- 
ent, and not only is unsustainable on the question as to the effect 
of registration under Reg. IX of 1827, hut also seems to be open to 
doubt in respect of the view there entertained that the validity of 
a mortgage by a Mahomedan to a Hindu, if the latter be the de- 
fendant in a suit, should be tested by Hiodu-law — a proposition which 
seems to involve a serious misapprehension and misapplication of Bombay 

(1) Tho latter important laot is omitted in the report. (2) 8 Harr. S.D«A*R. 139 * 

(3) See Maon. M. L., oh. xi, pi. 16, pp. 74, 354 ; Hedaya, Vol. IV, Bk. XLYlll, oh. i, 
pp. 189 ; 190. Mahonud Khan v. Keerojee, Sel. Oa. 8. D. A. Bom. 187. 

(4) 1 B.H.O.R. 60. 
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tl84] Reg. IV of 1827, s. 26 (1). It could not have been intended by the 
Legislature that the power of a Mahomedan to convey should be measured 
by the Hindu law. 

The registration law applicable to Kanu v. Krishna (2) was Reg, IX 
of 1827. s. 6, the mortgage bearing date in 1858 and the certificate of 
sale in 1862, Of these, the former was unregistered and without posses- 
sion, but in 1859 a decree for possession was passed upon it. Possession, 
however, was not given, as the decree remained unexecuted until after 
the certificate of sale in 1862 had been granted, registered, and posses- 
sion given under it to the vendee. The Court held the decree for possession 
not equivalent to possession, and, therefore, preferred the registered 
certificate of sale. 

The dates of the mortgage and certificate of sale in competition in 
Hart V. Madhavji (3) are omitted in the report. An examination of the 
record enables us to say that the mortgage, there relied upon by the 
defendant, was dated the lOdh December, 1862, and registered on 
the 16th December, 1862. The certificate of sale was dated the 28th of 
June, 1861, and was not registered. The absence of possession by the 
mortgagee was relied upon by the plaintiff, who claimed under the ceitifi- 
cate of sale. The Court, however, held that the regi:>U*af.ion of the mort- 
gage dispensed with the necessity of possession. Inasmuch as Act XVI of 
1861 did not come into force until the Ist of January, 1865, that case 
must be legarded as dependent upon Reg. IX of 1827, s. 6. 

Before noticing the cases falling unde?’ Act XVI of 1861 and subse- 
quent Acts, we must admit that, neither in England nor in Ireland, is viere 
registration held to amount to notice to subsequent mortgagees or pur- 
chasers. The first reported case to that effect seems to be Bedford v. 
Backhouse 14), decided A. D. 1870 by Lord King, C., on the Middlesex 
Registry Act (5). The reason which he gave was: “Though the Statute 
avoids deeds, not registered [185] as against purchasers yet it gives no 
greater efficacy to deeds that are registered than they had before.” There 
A lent money on a duly registered mortgage. Afterwards Blent money 
on the same lands upon a duly registered mortgage. Then A advanced a 
further sum on the same lands on a duly registered mortgage and without 
knowledge of B’s mortgage. It was held that A might tack his second 
advance to his first advance, and recover both amounts in priority to B, 
as the registration of B’s mortgage was not constructive notice to A of 
that mortgage, Wrightson v. Hudson (6), also a case of tacking, was de- 
cided in the same way by Sir Joseph Jekyll, M.R., in A.D. 1737, and on 
the same grounds (7). It was said by him that though Wrightson might 
have searched the register, yet he was not bound to do so. This view, 
although now established law in England, has not become so with 
perfect unanimity. In Hine v. Dodd (8), decided in 1741, Lord 
Hardwicke, 0., said that the Middlesex Registry Act, 17 Anne, c. 20, is a 
notice and a notice to everybody. -In Morecock v. Dickins (9), registration 
in Middlesex of an equitable mortgage was, in A. D. 1768, held not to be 

(1) Vide Sarkies v. Pros''nomoyee Dass#»e, 6 C. 794. (805, 808) as to the somewhat 
similar enactment 21 Geo. Ill, c. 70, s. 17* 

(2) 5 B.H.C.R.A.C.J. 147. (3) 8 B.H.C-R. A.C.J. 50. 

(4) 2 Eq. 0*. Ab, 6l5. pi. 12 ; and see Calor v. CooUy, 1 Cox. 182 (a. D. 1785) ; 
Wisemanv, Weitland^ 1 Y & Jer. 117; Wyatt v. Barwell, 19 Ves. 435. 

(5) 7 Anne. c. 20. (6) 2 Eq. Ca. Ab. 609, pi. 7. 

(7] It is important to remember that tacking is not permitted in the Indian Mofus- 
sil. 2 B.L.R. Appx. 45 = 11 W. R. 310 ;5 B.L.R. 463. 

(8) 2 Atkins 275. ' (9) Ambler 678. 
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constructive notice of itself to a subsequent legal mortgagee so as to take 
from him his legal advantage. Ijord Camden s:) decided with apparent 
reluctance. He said th^it ic “ becomes a serious point whether a Court of 
Equity should not say that in all cases of registry, which is a public 
depository for deeds, and to which any person may resort, a subsequent 
purchaser ought not to search, or be bound by notice of the registry, as 
he would of a decree in equity or judgment at law." Speaking oi Bedford 
V. Backhouse, he said : “ A thousand neglect to search have been occa- 
sioned by that de'.erraiQation, and, therefore, I cannot take upon me to 
alter it. If it was a new case, I should have my doubts; but the point 
has been closed by that determination, which has been acquiesced in 
ever since " In cases in Ireland coming within the Registry Act 
(6 Anne, c. 2, Ir.). tacking is not permitted (1). But L^rd Redesdale 
[186] while adopting that rule, said in Bushcll v. Bushell (2) “ that tiie 
fourth clans'^ of the Irish Statute, 6 Anne, c. 2, which clause h ts not any 
equivalent in the English Acts, gives to all deeds, registered as thereby 
directed, efficacy in law and equity according to the priority of the time 
of registry, except in case of fraud, as where the party has had notice 
aliunde" (3). Ha added : “ It is true the registry is considered as notice 
to a certain extent ; no person thinks of purchasing an estate without 
searching the registry, and, if he searches, he has notice (4) ; hat I 
think it cannot be considered as notics to all intents, on account 
of the mischief that would arise from such a decision. For, if it to be 
taken as constructive notice, it must ba taken as notice of everything that 
is contained in the memorial ; if the memorial contains a recital of another 
instrument, it is notice of that instrument ; if a fact, it is notice of that fact. 
It strikes mo to he a better and safer way of considering it to lettha words of 
the Act operate by their own force, and that the registry shall not be taken 
as notice more here than it is in England or in the Colonies, where it has 
been uniformly held that even enrolments are not considered as notice." 
He Gxprcs-ied himself nearly to the same efifeot in Lntoucfie v. Dunsayiy (5) 
and in Underwood v. Lord Courtown (G). 


The rule, however, is different in America. There the Courts bold 
that registration is, in itself, constructive notice to subsequent purchasers 
and mortgagees. Chancellor Kent (7), with reference to the observations 
of Lord Riiiesdale last quoted, says: But Lord Camden was evidently 
of a different opinion, though he held himself bound by precedents to 
consider the registry not notice. In this country the registry of the deed 
is held to be constructive notice of it to subsequent purchasers aud mort- 
gagees, but we do not carry the rule to the extent apprehended by Lord 
[187] Redesdale." And Mr. Justice Story(8), after referring to the English 
doctrine — which, as we have seen, was not the result of unanhnous opinion 
amongst the Judges who have dealt with the subject — says (para. 403): 

In America, however, tlie doctrine has been differently settled ; and it is 


(1) Sccus in cases in Ireland not coming within the Registry Act. 

(2» 1 Soh. & Lef. 90. 

(3) I Soh. A Lef, 101, 102. For the Stat. 6 Anne, c. 9, Ir., see 4 B. 146, note (1). 
<4) If a purchaser searches the registry he will, in England, be presumed to have 
notice, unless he rebuts the presumption by showing that the search was made for a 
period only in whioh the registered deeds are not inoludoi, Hodgson v. Dean, 9 Sim. A 
St. -291 

(6) I Soh. Lof. 137. 157. (6) 2 Soh. & Lef. 41. 64. 

(7) 4 Comm. Part VI, s. 68, p. 203 (lOth od.). 

(8) 1 Oomm. Eq. Jur. (llth od.). p. 420. 
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uniformly held that fcho registration of a conveyance operates as construc- 
tive notice to all subsequent purchasers of any estate, legal or equitable, in 
the same property (1). The reasoning, upon which that doctrine is founded, 
is the obvious policy of the Registry Acts, the duty of the party purchasing 
under such circumstances to search for prior incumbrances, the means of 
which search are within his power, and the danger (so forcibly alluded to 
by Lord Hardwicka (2) of letting in parol proof of notice or want of notice 
of the actual existence of toe conveyance. The American doctrine certainly 
has the advantage of certainty and universality of application ; and it 
imposes upon subsequent purchasers a reasonable degree of diligence only 
in examining the titles to estates.” 

In Wyatt v. Barioell (3) Sir Wiliam Grant, M.R., in 1815. while 

following the English precedents, admitted that their policy had been 
much doubted. 


Id will presently appear that what Mr. Justice Story says has in 
America been deemed to be the obvious policy of the Registry Acts ” has, 

Court, been preferred to the less logical and more artificial doctrine 
which has been permitted to prevail in England. 

Turning now to cases in which the conflict has been between inatru- 
ments re^strable under the modern Indian Acts relating to registration — 

1871 and Act III of 

11 wtiicn did not (as did the previous enactments) give priority of rank 
to priority of registration, we still find that registration has been treated 
as an equivalent for possession where the instrument earlier in date has 
sen registered prior to the execution of the second instrument, but 
unaccompanied by possession. Possession has been deemed by Hindu 
and Mahomadan law. as interpreted in this Presidency, to amount [188] 
to notice of sued title as the person in possession may have, and any other 
person w o takes a mortgage or other charge upon, or purchases immove- 
able property without ascertaining the nature of the claim of him in posses- 
ssion, does so at his own risk. This is so in England also. Sea Daniels 
V. Davison (4) a,nd the other cases, in which its authority has been recog- 
nised, collected m Sugden's Vendors and Purchaser (5) and 2 White and 
Xudor, 61 et seq. But here the Courts have gone a step further, and have 
e registration under Act XVI of 1864 and the subsequent Acts to amount 

snwfr?’ the absence of, and to be a sufficient 

substitute for possession m the validation of, title. In Motiram Hiraii v 

? the Court (Melvill and Kemball, JJ.), after observing 

per y tor sale in the Civil Court in virtue of such mortgage) Ts 
registered said : We think that the registration must be considered 

existence of the 

Mse An examination, vvhich we have made of the record in that 

case, shows that the mortgage m question was dated 24th January, 1868 

to January, 1868. It was from Kaohari Bhikari 

wal “8vanced by the latter to the former, and 

R<iob ^sequently assigned by Vasudev Ganesh to the plaintiff Hari 
aghunath on the 6tb February, 1872. In 1869 house^ part .of the 

(4) 17 Ves. 433. 

llfck ed., p, 1052, ch. XIII, s. 1, pi. 50. V.G. Wieram VO in en 
PosTOSBion IS priwa facie evidenoe of a seisin in fee.” ® ^ = 

\d; i:*nntea Judgments for 1877, p. 4. 
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mortgaged property, was brought to judicial sale by Vasudev Ganesh in 
execution of a money decree, and he said nothing of his mortgage. An 
attempt was made to bring the case within the authority of Tukaravi v. 
Hamchandra (1). where the concealed mortgage was unregistered ; but the 
Court held that the registration of the mortgage of the 24th January, 1868, 
was sufficient notice. 


In Narsiv v. Kriparavi (2) it appears from the record that a house 
belonging to Mango Lohar was mortgaged by him on the 3rd Septem- 
ber, 1867 (registered lOth September.' 1867), for [189] Rs. 300 to 
Mansuram Devaji (first defendant), who on the 23rd January, 1872, made 
a sub-mortgage of it to the plaintiff Kriparam for Rs. 250. That sub- 
mortgage was registered on the 24th January, 1872, but was without 
possession. Mansuram Devaji on the 1st April, 1873, again sub-mortgaged 
the same house for Rs. 325 to Narsiv, the second defendant- That sub- 
mortgage was registered on the 2Qd April, 1873. Narsiv, subsequently 
having sued Mansuram Devaji on the second sub-mortgage, obtained pos- 
session of the house tlii'ough the Civil Court. Plaintiff Kriparam, the first 
sub mortgagee, then sued Mansuram Devaji and Narsiv for possession of 
the house. It was held bv the High Court that Kriparam’s sub-mortgage 
having been both executed and registered before the execution or re- 
gistration of the sub-mortgage to Narsiv, albeit that Kriparam’s mortgage 
was not accompanied by possession, had priority over the latter under 
which Narsiv obtained possession, "inasmuch as the doctrine of this Court 
is, notwithstanding what was said in Bushcll v. Bushel! (1) Schoales 
and Lefroy, 103) by Ijord Redesdale that registration operates as notice, 
the object of a Registration Act being to give intending purchasers and 
mortgagees notice of prior transactions affecting immoveable property.” 
The observations of Molvill, J., to the same effect in Icharayii v. Raiji (3), 
were there referred to, where ho said that registration secures the same 
object whicli the Hindu Law wished to secure by requiring possession, viz.^ 
notice to subsequent incumbrancers of the existence of a prior in- 
cumbrance. He also cited Story’s Lq. Jur. (9th ed.). s. 395. In 

Nanabhat v. LaksJnnan (4), the mortgage was dated the 3rd January, 1868, 
and registered on the 25th January. 1868. The Court (Melvill and 
Kemball, JJ.) held that the registration of that mortgage was suflicient 
notice of- it to a subsequent purchaser. So in Balaji v. Ra}iichaudra 
G(i7ies}i Kelkar (5) a mortgage of the 5th August, 1866. registered under Act 
XX of 1866 (which came into force on the 1st May, 1866), but 
unaccompained by possession, was preferred to a subsequent nurchas© 
at a Court sale apparently followed by possession ; the [Court 
obseErving that the plaiutiff’s mortgage being registered was valid, 
[190] without possession. A similar decision was made in Radhabai 
V. Sha7}irav Vmayak (6), where it was said “ that the mortgage of Sitabaii 
being prior in idate to that of Radhabai and being registered, is, under 
the rulings of tliis Court, equivalent to possession, as amounting to notice 
to sphsequont iuoumbranoers or purchasers, Sitabai’s claim against the 
land is prior to that of Radhabai.” 


Under Acts XVI of 1864. XX of 1866, and YIII of 1871 there is not 
any competition in lespoct of registration between a dooumout corapul- 
sorffy registrab|e and ,i document optionally registrable. This has been 


4 


(1) 1 B.ai4. 

(31 ll B. Hi C.R. 4l (42). 
(5) 11 B H. C.R. 87. 


(i) Sp. Ap. 119 of 187G, Printed Judgments of 1877, p* 36 

(4) Printed Judgments of 1877, p. 83* 
(6) Printed Judgments of 1881. p 318. 
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mx 3d , Vitlm V. Bamn (3) ; Oghra Singh v. Ablaki Kooer (4) The 

jrrSrrT876S°i M was dated the 27th 

January, 1876, and was m consideration of Es. 95 Tbe registered bill 

Seistrable latter being compulsorilv 

registrable, the Court gave priority to the former, being of opinion that 

there was not any competition between them under s. 50 of Act VIH of 

registration^ 10 ^ 6 ? of T’ ^ ^as been contended that the 

to possession, and. therefore, gave to it prioriov 
ovm Dasrats unregistered mortgage for Rs. 95 of 1866 Inasmuch^ 
however, as it was impossible that such registration in ISfiQ u ’ 

operated as notice to Dasrat when he LsTaktg hi mor gage in 1866' it' 

lion Se HigT P registration is eQuivalent"to ’posses- 
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that day the consideration was the^ a paS na^ hi 
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»=h r,gi,.„tio„ „„ C.sts.io“° °b‘5 “7°.' “? "“1 

impossible that the subseqult rlistratil of tie fi L 

safe! dald’ Isfo Tp ri87"8 
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(7) Supra, 6 B. 165. ' 
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registration of both deeds was solely caused by the misconduct of the 
Sub-Registrar. The Court being of opinion that the registration of the 
plaintiff’s deed, not having been affected until after the execution of the 
defendant Ragho’s deed, could [192] not possibly have operated as notice 
toRagho of the plaintiff's deed, and, therefore, could not be equivalent to 
possession, and observing that Ragho was a purchaser for valuable consi- 
deration without notice (either actual or constructive) of the plaintiff s 
purchase, and had taken the precaution of obtaining possession, and that 
both purchasers were Hindus, held that it could not deprive Ragho of the 
benelit of his possession. 

Lastly, it was contended that the new legislation, contained in s. 50 of 
Act III of 1877, was retrospective so far as to aoply in case where the rival 
instruments were registrable under Acts XVI of 1861, XX of 1866 or VIII 
of 1871, and that it was not necessary, in order to render that section appli- 
cable, that one of the instruments should be registered under Act III of 1877. 
But we cannot yield to that argument, as in this respect also there 
have been two rulings of this Court hostile to such a contention — Kanitkar 
v. Joshi (1) and Selat Icharam v. Deve Govindra}n (2), in both of which the 
question was carefully considered. To the same effect is Bhola Natny. 
Baldeo (3) decided by the High Court at Allahabad, which Court has held 
that it is otherwise where the second and compulsorily registrable instru- 
ment has been registered under Act III of 1877. And see Gangaram v. 
Bansi (1) Lachmandas v. Dipchand (5), as to which two last mentioned 
decisions it would be extra-judicial for us now to give any opinion — the 
point there dealt with not arising in the present case. 

For these reasons we hold that Dasrat’s unregistered mortgage of 1866 
which was optionally registrable, is not overridden by Kaohru’s mortgage of 
1869, which was compulsorily registrable, and, therefore, that the plaintiff, 
whose title is derived from Kachru, is not entitled to recover the pro- 
perty from Dasrat without redeeming the mortgage of 1866, as he is en- 
titled to fall back on that mortgage according to the well-established 
practice of this Court (6). The decree of the First Class [1933 Subordinate 
Judge, Mr. Ranade, is, accordingly, affirmed with costs of this appeal. 

This judgment runs to a very great length, caused however, by the 
desire to collect and classify (for tbe use of the Courts subordinate to this 
Court), so far as may be, the authorities on the difficult subject of the 
relation in which the Hindu and Mabomedan rule as to possession stands 
to the Registration Acts which from time to time have been in force in 
this Presidency. 

Decree affirtned. 


(1) 5 B. 442. (2) Printed Judgments of 1881, 263 ; 5 B> 653. 

(3) 2 A. 198. (4) 2 A. 431. (6) 9 A. 861- 

(6) Eirachand v. BJiaskar* 2 B H.O.R. 198. 

Note.— S ee Dinanath v. Auluck, 7 C. 753 (766). 
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APPELLATE CIVIL.-FULL BENCH. 

Before Sir Michael Roberts Wesiropp, Kt., Chief Justice, Mr. 

Melvill and Mr. Justice Eemball. 


Justice 


another {Original plaintiffs). 
Appellants v. Bhaichand and others {Original defendant). 

Respondents. [14th February, and 3rd March, 1882.] 

between a pui chaser at execution sale and prior morLanL 

9<^0e -Plea ot purchase without notice ~ At an eiJclJon Ll^thT r’ 

what tne juagment-debtor could hontstly sell-Acts XX of 1866 and VlTlif lsiT^^ 

The general rule in the Presidency of Bombay is that amnnawf TTir.;i 
gees or parohaseca of the title of the party in possession ^ ’^tending mort- 

beinlthus wuh'tferm' t ' 

good, IS vilid a aafinst a subee^nent >“ 0 rtBage. in other respects 

such mortgagee or purchaser harnoti^ If, ^ whether or not 

subsequent mortgagee or purchaser for valuahle^^ mortgage. To hold that a 
of a sln-mortgage is entitlpHTrrnr^.^^^^ valuable consideration, and without notice 

.b. ' «z'V.: 

sary, custom that possession is unneces- 

doe< uort hale'by'Tcquir^^^ ur° registers his certificate of sale 

gage of [194J prevlou^dLe When thTror 

of a judgment-debtor in proDerZ k h ^ i'® interest 

judgment-debtor himself^ccnlrt'LnL.r n as selling more than the 

to any equitirexUtT.m LaTnar hi ' I ' . “® °“‘y 

of a san-mortgage he s:ild property a- fin 'nf ®°nn®alment 
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of 1377), notice is given to purchasers thafthe , a? Co'S® (A=t X 
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does not warrant the title. This beina qo if o « Court ordering the sale, 
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to be a purchaser without notice.^ ^ ° ^ understanding, cannot claim 
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Registration, therefore, cannot help him, for on the very face of his certificate of 

sale the property comprised therein is not the property previously conveyed to 

B, but only the residue of A’s estate after such conveyance. 

Sirdhar v. Hakanichand (1) referred to. 

Mukandas v. Shankardas (2) dissented from. 

Lakhmichand v. Kaslur (3) approved. 

[F.. 6 B. 533 (540) (F.B.) ; 10 A.L.J. 114 = 16 Ind.Gas. 625; 6 Bom. L.R. 1013 (1015) ; 

62 P.R. 1903 = 7 P.W.R. 1908 ; Appr., 11 B. 588 (590) ; R.. 9 A. 97 ; 13 A. 28 = 

10 A.W.N. 216 ; 34 A. GSl = 10 A L J. 222 = 17 lod. Gas. 19 ; 6 B. 490 (493) ; 6 B. 

495 (497) ; 8 B. 489 (492i ; 9 B. 10 (15) ; 10 B. 453 ; 17 B. 375 (380) ; 20 B. 158 
(163) ; 21 B. 205 (219) ; 22 B. 945 ; 27 B. 452 ; 29 B. 234 = 7 Bom. L.R. 200 ; 7 M. 

248 ; 9 M. 495 ; 1 N.L.R. 125 ; 142 P.R. 1908 (F.B ) ; 1 8.L.R. 104 ; U.B.R. (1897 
— 1901) 573 ; D., 16 B. 91 (110) ; 8 Ind. Cas. 846 = 9 M.L.T. 207 ] 

This was a special appeal from the decision of H. Birdwood, District 
Judge of Surat, affirming, with a slight variation, the decree of the Second 
Class Subordinate Judge of Vagra. 

Sobhagchand and his brother sued to recover Rs. 149, being principal 
and interest due on a mortgage, exeouted to their father, Gulabchand 
(deceased) by Udesing and Bhavabhai (defendants [l95] 1 and 2), on the 
1st July, 1870, forRs. 99-4-0. The plaint was filed on the 23rd Novem- 
ber, 1872. The plaiutitls prayed for a decree against the mortgaged 
property. 

Defendants 1 and 2 did not appear. Rupchand, defendant No. 3 
answered {inter aha) that on the 24th July, 1872, he purchased the pro- 
perty at a Court sale for Rs, 77, without notice of the plaintiffs' mortgage; 
that he had obtained a certificate of sale dated the 23rd November, 1872 ; 
that it was registered on the 5bh February, 1873 ; that the plaintiffs’ 
mortgage was neither registered nor accompanied with possession; that he 
was not. therefore liable for their mortgage. 

The Subordinate Judge allowed the plaintiff’s claim as against defend- 
ants Nos. 1 and 2 personally, but disallowed it as against the mortgaged 
property. On appeal the District Judge affirmed that decree in appeal, 
with a slight variation as to costs. The plaintiff’s thereupon specially ap- 
pealed to the High Court. 

The case was first hoard by Wkst and PiNHEY, JJ., who referred it 
to a Full Bench with the following remarks: — 

West, J. — The plaintiff’s’ mortgage in this case is dated Ist 
July, 1870. The property mortgaged was sold in execution of a money 
decree on the 24th July, 1872. The certificate of sale was not taken out 
until 29th January, 1873. It was registered on the 5th February, 1873. 
In the meantime the plaintiffs, on the 23rd November, 1872, had instituted 
a suit against the defendants and the judgment-debtor to onforca their 
mortgage. Upon this state of facts, the District Judge has decided 
that, as the mortgage-deed was and is unregistered, it cannot pre- 
vail against the sale which has been registered. The contention for the 
plaintiffs now is that the defendants purchased the property subject to 
their claim, that the registration of their mortgage was optional, its 
amount being under Rs. 100, and that their suit having been instituted 
before the certificate of sale was obtained, that certificate conveyed no 
right that was not subject to such a right as they might be able ta 
establish against the judgment-debtor and the mortgaged property. 
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■R Mathuradas v. Kalia Ehushal (1) bv Sir 

B. Couch that there is an essential difference between a sale [l96l in 
execution and a private sale by the judgment-debtor and that a purch^er 

all vafiSr r iu'Jgment-debtor burdened with 

all valid hens created by him. Tnis decision was followed in the case of 

mtaman v. Shivram ^2) and in Special Appeal 289 of 1873 decided 

nfifh ‘’a.se o{ Mathuradas V. Kalia Khushal 

neither the mortgage nor the certificate of sale was registered • in Ghinta- 

-^^^/^^i^tered. The registration of the mortgage 
in the lacter case might perhaps have afforded a sufficient basis for tL 

decision, but the learned Judges prefer to adopt the principle that charges 

St 1“' S' "“T “““• O" olh„ St the P,“y c °uL"' 

.Lr. “ «>l. or . iude„e.6.or.dito /r. 

a. .h» Ua, ““ Tb.“'„r‘ °° ‘7' 

sir:;; rr ~ ^ ^ - 

:rr * rr^b: “ =• 

for value.” considered in the position of a purchaser 

by fchTs'’SuifS‘Var“este?on 

of the English Courts, as indicated H 971 hi ’ ordinary doctrine 
Couneil already v'TTJ' ‘"“d 

»o.io., aeieal or oo.aS “."I LSu i.u ‘‘Sb^r ’ ““ 

brought bom. to a. purcbator io orTr to i„f l?:i. ,,r‘’ T? 

at least, have been somethintf f/% u* • • ^ title. There must, 

.boPrliy “ 

suggesting a particular inquiry. But with resnect to character 

KfSr? nlkMltd ‘(77s'ryf ThSh ^P.SirM. Westropp.c* j”; 

no notice of an existing sankhat ;*li6s on the olrchlsel 01 ^ 17 °^ 

Property by a private contract. This may imply thaf t ho = • 

of notice from him to the purchaser. The mnfo as to proof 

,18 that, even if the vendees at an exeenfinn present case 

chasers for value it qfcill rAofo fu ♦- ^ deemed pur- 

•^ggce^f the plaintiffs’ mortgage. ° brought without 
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The District Judge considered that this case was to be distinguished 
from that of Mathuradas v. Kalia (1) by the circumstance that here the 
certificate of sale was registered, while in the earlier case it was not. 
Section 50 of the Registration Act XX of 1866, he says, provides that 
the registered sale shall take effect against the unregistered prior mort- 
gage, though the registration of both was optional. Against this it is ar- 
gued that no right was fully acquired by the defendants until the certificate 
was issued to them (Special Apoeal 255 of 1873), and, before that occurred, 
the plaintiffs had instituted their suit to enforce their mortgage-lien. 
Hence it is contended that the final transfer to the defendants of the judg- 
ment-debtor’s rights was encumbered with any charge which in their then 
pending suit the plaintiffs could establish against the property, which suit 
could proceed as well upon an unregistered as on a registered mortgage. If 
the purchase by the defendants liad been a transaction wholly subsequent 
to the institution of the plaintiffs’ suit, this contention would apparently 
[ 198 ] be unanswerable. The result of the /is pcnd&TtB^ according to the 
decision in Special Appeal 406 of 1872 and the decisions m the Ltdnd Mort- 
Qage Bank v. Ram Ruttoyi Neogy (2) and Raj Kishen Mookerjec v. Radha 
Madhub Holdar (3) would bind the property in the hands of its purcha- 
sers, the defendants. But hero the case is somewhat different. The de- 
fendants had agreed to buy and had paid for the prouerty before the 
present suit was instituted. All that remained to do was to take out the 
certificate of sale. Equity would, in such circumstances, regard the 
purchasers as the real owners, although a conveyance had not been 
made to them ; so, to some extent, did the plaintiffs by suing them ; and 
mere notice intermediately acquire! by them of some prior dealing with 
the property, which, as against the judgment-debtor, would have 
affecte! tlie good faith of his sale to them, would not, according to 
the case of Blackwood v. London Chd. Bank of Auatralia (4) prevent 
the purchasers from getting a complete legal title if they could. 
According to thi? analogy, the defendants here might complete their 
inchoate title, if bona Me acquired, notwithstanding the institution 
of the suit, supposing the institution of the suit Quorate 1 only as 
notice of the plaintiffs’ claim. But if the suit would ordinarily ooerafceon 
the property itself so as to bind it prospectively with any right which 
might ho established in that litigation, then a somewhat nice question 
arises. Tlie Roman law (Mackeldey, s. 200) regards property in suit 
as res litigwsa inoapible, during the pendency of the litigation, of aliena- 
tion or of longer possession in good faith. This, however, is not incon- 
sistent with rights, already equitably acquired, being formally completed 
during the litigation. The English maxim is merely pendente lite nihil 
innovetur, and its purpose to prevent proceedings being made abortive by 
conveyances made in order to evade docroos. It canoor., I think, be rea- 
sonably said that the completion of the inchoate sale by taking the certi- 
cate is an innovation — right newly created or attempted to he created, 
the recognition of which would enable a defendant to cheat a plaintiff of 
the fruits of his procooiiugs. Whatever rights the sale, the oei'tifioate, 
and the registra’iion of the certificate could convey tu the defendants in this 
case, apart from the institution of the suit [ 199 ] on the mortgage, are not, 
therefore, in ray view, any the loss conveyed through its institution. 

We are thus brought back to the questions —(1) whether a purchase 
in execution, without notice, of property mortgaged by a sankhat optionally 

) 


(1) 7 B.H. O.R. A,0. J. 24. 
(3) 21 W.R. 349. 
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Poasessio., i, s„bi,ol l„ Ih, 

These questions are of great Dractical imoortanefl - flnri 

TjbS. ss.^raC= t ‘S ? 

PIlNHEY, J.— I concur in this reference 

iaa J.“ *'’• "« “««‘i«"ea in ihei, 

Shantaram Narayan. for the appellants. 

Naki^as Tulsidas, for the respondents. 
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necessary fco perfect a transfer of itncnoveable property by mortgage or 
deed of sale as against subsequent incumbrancers or purchasers, is dis* 
cussed. Many, if not all, of the exceptions to that rule are there mentioned 
— the first of t^ose exceptions being sa'*t-mortgages in the province of 
Gujarac : and the following cases are mentioned in illustration of that 
exception : — Jivd v. Mohhut (l) ; Bhagvdn v. YiTcluiTid (2) ; Dulpdtrani v. 
Amritlal (3) Dulpatram v. Kishore (4); Mathuradas v. Kalia (5), Itcharam 
v.Raiji (6): Raitchoddas v. Rdnchoddas (7): Special Appeal 618 of 
1870 (8). It must be regarded as the established and judicially recognized 
custom of Gujarat that possession [ 20 1 ] is not necessary in the 
case of a san-mortgage to validate it as against subsequent mort- 
gagees or purchasers. This being so, it must be remembered , that the 
main ground of the general rule, as to the necessity of possession 
is that it is notice to all subsequent intending mortgagees or purcha- 
sers of the title of the party in possession ; and whereas in the case of san- 
morbgages the necessity of possession is dispensed with, it seems to follow 
that san-mortgage, in other respects good, is valid as against a subse- 
quent mortgagee or purchaser, whether or not such mortgagee or pur* 
chaser has notice of the san-mortgage. To hold that a subsequent mort- 
gagee or purchaser, for valuable consideration and without notice of a 
san-mortgage is entitled to priority over it, would bo tantamount to 
depriving the san-mortgagee of the benefit of the custom that possession 
is not necessary to validate such a mortgage against subsequent mort- 
gagees or purchasers. We, therefore, think that the first question 
referred to this Full Bench, viz., " whether a purchase in execution, 
without notice, of property mortgaged by a sankhat optionally registrable, 
unregistered and without possession, is subject to the mortgage,” must be 
answered in tlie affirmative. So far as the case of Girdkar v. Hakam- 
chand (9) implies the contrary, we think that it cannot be sustained. 

The answer to the first question being in the affirmative, the second 
question relating to the onus of proof as to notice does not arise. 

The third question is. “ whether the purchaser, who registers his 
certificate of sale, thus acquires a title free from obligation arising from the 
mortgage.” The impression that the Registration Acts were intended as 
much for the benefit of purcliasers at judicial sales as for mortgagees or 
private purchasers, and that it was advantageous that this should be so, 
not only for the protection of purchasers at judicial sales, but also to 
judgment-creditors and judgment-debtors, as being oonduoive to the 
production of a fair price for the property, led me to concur in the judgment 
in Makandas \\ Shankardas (10). But on reconsideration I do not think 
that the registered deed of sale to Shankardas Dadabhai in that case, 
which rested on a previous judicial sale to [202] Kalidas under a 
mere money decree, was rightly preferred to the unregistered sau-mort- 
gage to Shankardas Haribhai, which bore date before the judicial sale 
to Kalidas. Kalidas could not convey to Shankardas Didabhai more 
than the Court had conveyed to Kalidas. When the Court sells the right, 
title and interest of a judgment-debtor in property, wo think that it cannot 
be regarded as selling more than the judgment-debtor could himself honest- 
ly sell. He could honestly sell only subject to any equities existing 


(1) Morris, Part II, 117. (2) 8 Hiu. 177. (3) 8 Hat. 179, 

(4) 8 Har. 181. (5) 7 B.H.C.R. A.O.J- 94. 

,6) n B.H.C.R. 41. (7) I B. 581. 

(8) Printed Judgments of 1871, April 94tb, ’ 

(9) 8 B. H. 0. R. A. C. J. 75, (10) 19B,H*0,R, 941, 
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jud^Qienb obtaiaed wibhoub nobice of a previous charge and a purchase on 
morr.gage.” He refers ihifcr aha) to the following passage in the Forum 
Romcinum : In the case of a judgment-creditor the original security was 
only personal, and a Court of Ijriuiby will not sutfer the person that ori- 
ginally lent upon the security of land to have the security destroyed by 
one who did not lend upon that security. He next referred to the Statute 
1 and 2 [204] Vic., c. 110, which enables the Sheriff to deliver to the judg- 
ment-creditor the whole instead of a moiety of the land of the debtor, and 
observes : ' But though the operation of the writ (of elegit) is rendered 

more extensive against the property of the debtor, it does not anpear that 
the equitable interests in the property, so taken in execution, are affected 
by the Act. or that the law in this resoect has been varied." Referring 
to the Idbh section as enacting that a judgment shall operate as a charge 
on lands, ^c , to which the debtor shall at the time of entering up the 
judgment or at any time afterwards be entitled for any estate or interest 
whatever in law or equity, or ov^er which he sliall have an unfettered 
power of disposing for his own benetit, and that the judgment-creditor shall 
have the same remedy in a Court of Iniquity against the prooerty so 
charged as if the charge had been made by an agreement in writing. Lord 
Lyndhurst says ; “ The effect of this Statute is not only to make the judg- 
ment attach upon the property which was not before bound by it, but also 
to give it the force of an express charge. With respect to the former 
proviso, although the judgment may affect a greater extent of property 
belonging to the debtor, there is nothing to vary the rule as to the equities 
to which the property may be liable. The whole beneficial interest of the 
debtor is bound, not the beneficial interest which a stranger may have in 
the property " In Abbott v. Straiten (1). Sir Edward Sugden also expressed 
his approval of Vice-Chancellor Wigrara’s decision in Whitworth v. 
Gauqain, The case of Watts v. Porter (2), so far as the opinion of the 
majority of the Court of Queen’s Bench was concerned, (Erie, J., dissen- 
tioite) looked in the opposite direction, but it has been overruled - A'cfcer- 
inq V. Ilfracombe Railway Co. (3) ; Robinson v. Nesbitt (4) : Beavan v. Lord 
Oxford (5): Kinderley v. Jervis (6). In Eyre v. McDowell (7), an important 
and well-argued case, it was held by the House of Lords that a registered 
judgment under the provisions of the Statute 3 and 4 Vic., c. 105, and the 
Statute 13 and 14 Vic., c. 29 only affects such property as the debtor at the 
time [205] of the judgment lawfully possessed as of his own right, and over 
which he had the power of disposition, and, therefore, does not displace a 
previous mortgage which is unregistered. And in Evans v. Evans (8/, it 
was held by Ijord Chancellor Blaokburne in the Court of Chancery in 
Ireland that a judgment is not, as' against the lands of the judgment- 
debtor, entitled, under the Statutes 10, Car. I, Sess. 2, c. 3 Ir. and 3 and 
4 Vic., c. 105, to priority over a voluntary conveyance of anterior date 
executed by the judgment-debtor wlien not in embarrassed circumstances. 

For these reasons we think that the third question must be answered 
in the negative. 

Reverting to the first question, we should observe that two Privy 
Council cases were relied upon at the Bar as showing that there is no 
distinction between a private purchaser and a purchaser at a judicial sale. 

(1) 3 Jo. k Lit. 603 (CM, 615). Seo also Meghji w. Ram/i, 8 B.H.C.R- A.C J. 

169. 

(‘i) 3 E. & B. 743. (3) L.R. 3 O.P. 235. (4) L.R. 3 O.P. 264. 

(6) 6 D. M & G. 492. (6) 22 Beavan, 1. f7) 9 Ho. of Lords Ca. 619 (620). 

(8) 2Ir. Ch. Rep. 232. 
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Of these BaiaEna.cl Bossani v, Girdhari Lall[l) was one. There the oues- 
u.on wasone of limitafciOD : and what their Lordships said was that there was 
as uo limitation no distinction in Savour o/the pmcbaser at a judicial sale 
between his light and tnat of a private purchaser, and in this remark thpv 
A-ere simply e.^pressing their disapproval of the view of the High Court of 
^alcu tta, that, although the suit of a private purchaser migdi avo 
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his property in order to pay his debts. If he did this for himself, he would 
be bound to protect the rights of prior inoumbranoers; and the Court, which 
acts for him, is equallv bound to do the same. Under the former Civil 
Procedure Code, Act VIII of 1859, there was no inquiry into title, and 
the law expressly ordered warning to be given to the purchaser that he 
purchased nothing more than the right, title, and interest of the judgment- 
debtor, whatever it might be at the time. Under the present Code, Act X 
of 1877 there is some investigation of title; but, while tins investigation 
mav enable the Court to give some information to purchasers, it is not of 
such a character as to render it possible for the Court to guarantee the 
title, and. consequently, the High Court has, in the rules made by it under 
s 287 of Act X of 1877, provided for notice being given to purchasers 
that the sale only extends to the right, title, and interest of the judgment- 
debtor, and that the Court ordering the sale does not warrant the 
title This being so, it seems’perfectly clear that a person who buys an 
avowedly doubtful title, and pays for it on that understanding, cannot 
claim to be a purchaser for value without notice. As was said by 
Lord Cairns in Radanath Doss v. Gisborneil) ; "An allegation or a plea of 
a purchase for value is perfectly well known and understood, and the aver- 
ments in such a plea are not matters of technicality ; they are matters 
of substance. In pleading a purchase for valuable consideration in this 
country, the very first averment in the plea is that the person selling 
cither was seized, or alleged that he was seized, for an absolnte title : and 
then the plea goes on to say that, being so seized, or alleging that he was 
so seized, he contracted to sell and did sell and convey that absolute title, 
asserting' it to be such, to the purchaser who paid his money for that 

7vhich was thus sold." 

I may add that, if an execution purchaser was treated as a purchaser 
for value without notice, a person who had created a mortgage on his 
estate, and who could not, therefore, sell his estate, as unincumbered, 
without exposing himself to a prosecution for cheating under the 1 enal 
Code, might, bv confessing [208] judgment and having the estate sold by 
the Court, be able to get rid of the mortgage, and obtain the full price 

of an unincumbered estate. . 

I am glad that my decision in Lakhinichaud v. Kastuv which 

was dissented from in Makaudas and another v. Shankardas {3), has been 
rehabilitated by the judgment which has been just delivered. The Regis- 
tration Acts provide that a registered document shall take effect, as regards 
the property comprised therein, against every unregistered document 
relating to the same property. It seems clear that this provision can 

only apply to cases in which the property conveyed by the two aoou- 
ments is the same, or in which the property conveyed by one document 
includes the property conveyed by the other. In other words, it applies 

where the two documents are antagonistic, but not where effect can ba 

given to each, without infringement of the other. Thus, if A inortgage 
his estate to B, and afterwards sell the same estate to 0, G may, 
by registering his conveyance, get rid of the unregistered mortgage ; but ho 
cannot do so if his conveyance is. in terms, only a conveyance of the equity 
of redemption ; for then the estate given to B and the estate given C are 
separate and distinct, and can exist together. So, if A mortgages or sells to 
B, and afterwards C purchases at a Court sale the then existing right, title. 


(1) 14 M.I.A. 1 (17) oftho Report. (3) B.H.C.R. 60. 

(9) 12 B.H.O.R. 241, 
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and iDfceresb of A, C buys in the one case the equity of redemption, and in 
the other case nothing at all. Registration, therefore, cannot help him ; 
for, on the very face of his certificate of sale, the property comprised 
therein is nob the property previously conveyed to B. but only the residue 
of A’s estate after such conveyance. 

OatherecurQoftheoase, the Division Bench (Melvill and Piohey. jJ.) on the 
3rd M*rch, 1882, reversed the decrees of the Ooucts below, and midea decree in favour 
of the plaintiffs for the amount olaime i. to be recovered from defendants 1 and 2 per- 
sonally and from the mortgaged property, with interest at 6 per cent, from the date of 

suit until payment, and directed defendant No. 3 to bear all the plaintiff’s costs 
throughout-. 


Decrees reversed. 


6 B. 209. 

[209] APPELLATE CIVIL. 

Before Sir Michael Roberts Westropp. Kt., Chief Justice, and 

Mr. Justice Pinhey, 


I^RO Damod.4R Ghugri (.Original Plaintiff), Avpellant v. The 
Collector op Poona and another (Original Defendants), 

Respondents.* [9t,h July, 1877.] 

I>ension% Act XXIII of 1371, ss. 3 and i— Jurisdiction of Civil Courl—Deshmukh. 

A suit m a Civil Court by a hereditary iesmufeli relating to a grant of land 

revenue is prohibited by the Pensions Act XXIII of 1871. 

£R.. G B. 211 (214); 29 B. 480 = 7 Bom. L.R. 497.] 

* 7 / • plaintiff Naro sued for Rs. 78-9-0 on accounb of certain sirm- 

for two years. 1869 and 1870. He alleged that the said haks 
had belonged to one Madhavrav Kunjir; that he (plaintiff had purchased 
them at a Court sale in September, 1868, in execution of a decree against 
the said Madhavrav; that Madhavrav died on the 22ad October. 1872 ■ and 
that the Collector of Poona (defendant No. 1) paid the amount o^he 
tiaks to his son Ravji. The suit was instituted in 1874, 

The Collector (defendant No. 1) answered {inter alia) that the suit was 
barred under Act XXIII of 1871; that the plaintiflf only purchased the life- 

interest ^hawav in the vatan - and that the property was inaliena- 
ble under Reg. XVI of 1827, s. 20. The answer of Ravji (defendant No. 2) 
was similar. * 

S.u> ? u Crowe), who tried the 

suit, held that the suit was not barred under the Pensions* Act XXIII of 

hi« lif that Ma,dhavrav’8 interest in the property continued bevond 

ind the plaintiffs claim to the amount of Rs‘ 50, 

tRaron Larpent) reversed that decree, on the ground that Madhavrav had 
oiily a life-interest in the vatan. 

The plaintiff, therefore, specially appealed to the High Court. 

the«nG appeal was whether or not 

the suit was hatred under Act XXIII of 1871. 

The Hon. F. N. Mandlik, appeared for the apnellant. 

Shamrav Vithal, appeared for the Collector (defendant No. 1). 
BHantaram Narayan appeared for Ravji (d efendant No. 2). 

* Special Appeal No, 184 of 1876, 
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JUDGMENT. 

[210] The following is the judgment of the Court delivered by 
Westropp, C.J.— On reading the grant. A.D. 1609, of the /iaA:s (of 
which those in dispute in this suit form a part) together with 1,355 
villages by Rajaram, son of the celebrated Sivaji. to Khundoji Yesaji 
Dabhare as the sirpatilki vatan of Junar, which document was not before 
Baron Larpent, the District Judge, but has, by consent of the parties, in 
order to avoid a I’emand, been produced for our inspection by the Collector, 
we at once perceive that this suit relates to a grant of land revenue 
conferred by the Maratha Government of that day, and, therefore, falls 
within ss. 3 and 4 of Act XXIII of 1871. Yeshvantrav Dabhare, a descend- 
ant of the donee of IGOO, by a sub-grant of the Sth November 1796 
(Shak 1720 1 KartiU Sud), alienated a portion of tho haks above mentioned 
to Baloji bin Subanji Kunjir, an ancestor of Madhavrav Kunjir, under 
whom the plaintitT claims. Those haks, in whosoever’s hands they 
may be, still retain their original character (whether or not the service 
to be rendered for them as sirpatil has been dispensed with) sutli- 
citntly to bring them within the sections of the enactment already 

referred to. The circumstance that thev were levied in the form 

% 

of grain directly from the villagers, does not etlace the fact that 
they originated in a grant from the Maratha Government, and are 
still payable in virtue of that creation. We think, therefore, that this case 
comes within the authority of Vasudev Sadashiv Modal v. The Collector 
of iiatnagiri (1), in which Her Majesty’s Privy Council atlirmed, on the 
2nd March, 1877, the decree of this Court, which held that a suit in a 
Civil Court, by a hereditary dcskmukh, for a percentage on the cash 
revenue and percentage on the grain revenue, was prohibited by the 
Pensions Act of 1871. On these grounds we nihrm the decree of the 
District Judge costs. 

Decree affirmed. 


6 B. 211 

[211] APPELBATK CIVIL. 

Iscforc Sir Miehnol Eohertf: Westropp, KL, Chief Juf^tice, and 

Mr. Justice Konhall. 


JA(;.ilVANt)AS Jax'ERDAS lOriijinal Plaintiff), Appellant v. 

Imdad Ali. rv hln son and heir, Gllam Ztlani 
iOrirfinal Defendant) , Respondent,'^ [20th February. 1882..! 


lieqnlaiion ATi of IS^l'i — Mortnnqc of voion mopertu —Moriooqor' ^ lifeAntercsi — Pom- 
b<\}jActUlotmi> 

On the 3rd Becombor, I86(i, oertnin J property mcrlgaged by the 
deceased defendant to the plaintiff, who obtained a decree on the mortgage in 
1861, and attached ihe rents and profits of the rnfoi on the 6th October of 
the same 5 car. On his (defendant s) death in 1860 his sou succeeded to the 
estate, and obtained a removal of the attachment before 1874. The plaiutifit 
thereon applied fora fresh attachment of the property. 

that the mortgagor, having only life-interest, the vatan came into the 
hands of his son free of the mortgage. 


• Extraordinary Civil Application, No. 13 of 1878. 

(1) 2 B. 99. 
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■LT' aDolicatioQ, under the extraordinary jurisdiction of the 

High Court, against the decision of H. Batty. Acting Assistant Judge of 

ihana. reversing the order of Cuvsetii Rustomji. Second Class Subordinate 
Judge of Kalyan. 


In 18o6 one Imdad Ali mortgaged certain vatan property to Jagii- 

vandas Jayerdas, who in 1861 sued and obtained a decree upon the iiiort- 

gage, and issued an attachment against the propertv. In 18G9, Imdad 

All Hied, and his son and heir. Gulam Zilani, succeeded to the estate, and 

subsequently obtained the removal of the attachment. In 1S76. on the 

application of Jagjivandas, the Subordinate Judge issued a fresh order for 

the attachment of the rents and profits of the miaJt as having been the 

property of Imdad Ali. In anpeal. the District Judge of Thana reversed 

this order, on the ground that the mortgagor, Imdad Ali, had only a life- 

interest in the vafan. and that the property came into his son’s hand'-; 
tree ot the charge. 

.r 1 1^77, the High Court (WestrooD, C.J., and 

T/ i'r application of Hon/ Kao Saheb 

F. N.Mandhk on behali of the plamtitf, calling upon the respondent to 

show cause why the order of the District Judge should not be set aside. 

T 7 (''‘‘til him MaMckshah 

KemTall T show cause before Westropp, C.T., and 


1882 

Feb. 20 

Appel- 

late 

Civil. 

6 B. 21! 


JUDGMENT. 

The following is the judgment of the Court delivered by 

Kemball, J.— This is an application to this Court, in theeMercise of 
Its extraordinary jur.sd.ct.on, to set aside an order made, in anneal, hy the 
Assistanc Judge for the removal of an attachment placed by the Subordi- 
nate Judge of Kalyan at the suit of one Jagjivandas Javerdas. 

'^J'lepf’operty in disput0i3ac/^a^^^2ar^sa?•^^es/mi?^/t7i^aQd kulkcmii vatan 

frudi °° the 3i-d December, 1856, by the then incumbent, 

AH Javerdas filed asuit against Imdad 

Ah m 1861, and obtained a decree on wuicb attachment issued against the 

aforesaid vatan property on the 6tb October, 1861. Imdad Ali died about 

the year 1869 . on his death, his son, who is now showing cause and 

To °hp''esh,Te° subsequent proceedings, succeeded 

to the estate ana sometime subsequently-i.c., before the year 1876 

obtained the removal of the attachment. A fresh application was 

thereafter made by Jagjivan for the attachment of the rents and 

^onts ot the said vatan as having been tbe property of Imdad Ali, and the 

Subordinate Judge made tbe order prayed for on tbe oth July 1876 

Against this order an appeal was made to tbe District Court of Thana' 

order ofltf reversed the 
order of attachment, on the ground that the late incumbent, the mort- 

ofthe chYrge^ ^ °ame into the son’s hands free 

debts?rfhe'^Sp®f1f under Reg. XVI of 1827, liable for the 

debts of the last holder, is too clear to admit of question: and, indeed 

ceeded^°’‘^l“^^® attachment to issue, pro- 

has been SSd' f ' tenures No provision, bowever, of the Act 
as been pointed to us as supporting this proposition, though we find, 
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1882 on reference to the Assistant Judge’s proceedings, that s. 15 of the 
Pbb. 20. Act was relied on before him. it being contended that that section 

[213] ratifying, as it did, settlements made by Collectors with the 

Appel- holders, operated to convert the life-interest into heritable and transferable 
LATE property. No single authority has been shown to us in support of this 
Civil, view; in fact, the right of the decree-holder to have the attachment 

restored, was rested in argument here entirely on the wording of the 

6 B. 211. decree : whereas, on the other hand, the learned counsel, who appeared 

to show cause against the rule, has cited a number of decisions, some by 
the Judicial Committee of the Privy Council and others by the High 
Courts of Bombay and Calcutta, which, in principle, seem conclusively 
to support the view taken by the Assistant Judge. In a suit to recover 
possession of an estate by virtue of an alleged family custom under which 
the estate was descendible to the eldest son to the exclusion of the other 
sons, and was impartible and inalienable, it was uncertain what the nature 
or origin of the tenure of the estate was, but there had been admittedly 
a settlement of it by Government at the time of the perpetual settlement. 
It was held by the Privy Council that, assuming the custom to have existed, 
although by such settlement aoy incidents of the old tenure of the estate 
were impliedly at an end, yet the settlement did not of itself operate to 
destroy the family usage, even though the origin of it could not be shDwn : 
Rajkishen Singh v. Ramjoy Soorma Mozoomdar and others{l). Again, 
where the raj of a particular place, being an ancestral ancient tributary 
principality, was confiscated for rebellion by the Government, and after 
a lapse of twenty years was bestowed on a younger brother of the 
expelled rajah, it was held by the Privy Council that although the 
rai was to be treated as the self-acquired estate of the said younger 
brother, yet that the grant, being from the ruling power, in the absence 
of evidence of the intention of the grantors to the contrary, carried 
the incidents of the family tenure as a rajy as the Government’s 
intention must be taken to have been to restore the estate as it 
existed before its confiscation with no change other than that as 
afifected the expelled rajah and his descendants, and was not, therefore, 
the creation of a new tenure but simply a change of tenant by the exercise 
9^ vis 7najor : Baboo Beer Pertab Sahee v, Maharaja Eajender Pcrtab 
Sahee (2*, [214] And in a third case where lands had been granted for the 
performance of certain services, it was held by the Privy Council that the 
circumstance that there was no longer ocoasion for the performance of the 
particular services, did not justify the resumption of the lands; Alexander 
John Forbes v. Mecr Mahomed Tuquec and others.(S) In connection with 
this last point, it will bo sufficient to note the following cases : Baboo 
Kooloodcep Narain Singh v. Mahadev Shigh (4); Savitri v. i4na7u?arav(5); 
Keoal Kuber v. The Talukdari Scttleineyii Officer (6) ; and Naro Davwdar 
Ghugri v. Collector of Foona{l), 

Our attention has not been drawn to any oonduot on the part of the 
Collector, under s. 15 of Bombay Act III of 1874, which can have brought 
that section into operation with respect to the vatan in the present case ; 
and, even if there had been such conduct, we do not see how such a cir- 
cumstance could act retrospectively so as to give a previous mortgage a 
greater degree of efficacy than it had under the law (Reg. XVI of 


U 1 C. 186. ( 2 ) la M.I.A. 1 = 9 W R. P.O. 15, 

(3) 13 M.I.A. 438= 11 W.R. P.C. 28. (4) 6 W.R. (Oiv. Rul.) 199, 

(5) 12 B.H.O.R. 224. (6) 1 B. 6S6. (7) 6 B. 209, 
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^ existence whan that mArtgige was created. Tne rule nisi 

rverdas applicant Jag,wanda" 

Ride discharged. 

parnes, and decided by Westropp, C.J.. and I<eaibafl, J " 


Justice 


6 B. 215 (F.B.) = 6 Ind. Jur. 416. 

[215] APPELLATE CIVIL — FULL BENCH. 

Before Sir Michael Roberts Westropp, Et., Chief Justice, Mr 

Kemball, and Mr. Justice West. 

Bhavaniram {Original Defendant), Appellant v 
Narayan Shivaram Khisti {Original Plaintiff) 
Respondent.'^ [7th February. 1882.J 

proof-^Ci.. Pro. Cod^?A 

del:6“h:dTZptTaHTr-.‘^^^^^ r' "“-J- 

attachment removed under s 246 of f i ^ leather of A) applied to have the 
alleging that the .sCwa' hU Th 1859). 

sold in fiKeeution, and bought by p thf defen^T Trh ' n”** ‘u" ®'’°P 

against P (the purchaser, to establish his tRle The <4 h a-“ 

the suit. Id appeal the Distripf ^ Judge dismissed 

plaintiff had been in ^^se s fn o« SeXr®'^ that decree, holding that the 

defendant appealed to the H.gh Court! ^ 

sal^'u lty"'up‘on thne(LVant“fp7°who ‘"l" "J''" 8ate of the execution 

against the defendant. ^ ^ property as 

titrerthf °pos^es'or°to mainuin 01 ^^ eu- 

owner Who dispossesses him. ^ t against any other person than such 

4tc:'’rnVato .Ued^pon^Sst^^^^^ ‘‘'T" 

possession was held proved.^ possession, but failed to prove his title while his 

™]S.‘£kss. jr.tia'rt. 'L"; ■»==■ >» 

evidence of his title, he is not bound to do so but may rest his® t 

on his possession, and cast upon the decree-holLr [hn h ^ 

title,— I.e., his right to dispossess the applicant.*^ ourden of proving his 

as that of another, is** not caUed°upon!°when suing to e^UbP h 

his proprietorship as by an action in rem avainst all ®^*8lish his title, to prove 
he eetabliahes a good title as airainst j world. It is enough if 

sold : and as be is in possession that pos essf^Tn itLlf°afr‘'r® "®**‘ '"T 
assertion of full proprietorship for the purpose of thn sn'i . ® for an 

vested in [216] the judgment-debtor can be showraffiS T / "8ht 

or qualify It. Possession constitutes an interest reauirin^affi'^ ^ ®®”*i'®8iot 

superior title on the part of any one who seeks to distnrh 'r® P®oof o« a 

a person in possession of property which has bLn sold^n ’ ®'°8, therefore, where 

property of another, sues to estoblish his titL to such nro3 °rh"' 
proof lies, not upon him, but upon the Der<?on burden of 

execution sale. ^ claims as purchaser at the 
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Bom. T .R. 628 (631) : 3 Bom. L.K 246 ; 5 Bom. L.R. 225 : 9 Bom.L.R. 1801 ; 10 
Bnm. L.R. 571 ; 13 C L J. 649 = 10Ind. Cas.469 ; 1 C.P.L R. 3 ; 7 C.P.L.R. 3; 
12C.P.L.R 59; 14 C.W.N. 141 = 2 Tnd. Gas. 202; L B.R. (1893— 1900) 32 ; 2 
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r.B.R. (1892—1806), 619; (LB.R. (1897—1901). 270.] 


This was a special appeal from fche decision of A. Bosanqaefc, Jadge 
of fche District Court of Ahmednacar, reversing the decree of P.S. Binivale, 
First Glass Subordinate Judge at the same place. 

One Anant Narayan died indebted to Sahebram Bhagvant. After 
Anant’s death, Sahehram obtained a money decree against the sons and 
heirs of Anant, and under that decree attached a certain shoo as being 
the property of Anant Narayan. On September IGth, 1871, the plaintiff, 
who was Anant Narayan's father, alleging that, he was in possession of the 
shop and that it was his pronerty and not the oroporty of ids son Anant, 
applied to the Subordinate Judge, under s. 246 of the Civil Procedure 
Code (Act VIII) of ]8 j 9, for removal of the attachment. That 
application was rejected, and the shop was sold in execution and 
bought by Pemraj, the defendant. The plaintiff then brought this 
suit to establish h\s title. The Subordinate Judge held that the shop 
was not the oropertv of the plaintiff, hut belonged to his son, Anant 
Narayan, and he made a decree ior the defendant. In appeal the 
District Judge reversed that decree, hot'hng that the plaintiff had posses- 
sion of the shop as proprietor, and had in virtue of sucii possession proved 
his title. The defendant thereupon appealed to the llipii Court. 

The special appeal came in the hrst instance before West and Nana- 
hhai, JJ., who referred it to a hull Bench with the following remarks; — 
The District Judge in this case has found that the plaintiff Nara\ an 
was in possession of the property in dispute as proprietor at a time when 
it was attached in execution of a decree against Narayan’s son, Anant-. 
Narayan applied to raise the attachment, but his application was dismiss- 
ed as not having been presented within a reasonable time. The sale of 
the property was proceeded witli, and it was purchased by Peinvai, the 
present defendant. 


[217] Upon this, Nara\ au tiled tlie present suit to have his proprie- 
torship established, and the sale declared void. The Subordinate Judge 
found that Anant was owner of the property. The District Judge found 
that the plaintiff Narayan had possession of this shoi:tas proprietor, ” and 
decreed for the claim set up by him. 

It is now contended, in appeal, that Naravan. con'iing into Court for 
a declaration of his proprietary title, was bound to prove that title affirma- 
tively, and. in support of this argument, the decision of Sargent, C. J., and 
Melvill, J., in Enjkrishna v. Bai Itcha (1) has been relied on. The 
circumstances of that case seem to have agreed in essentials with those of 
the present one: and tlie learned Judges, holding that the plaintiff's were 
bound to prove their title affirmatively, reversed the decree of the Assistant 
Judge in tlio plaintiff’s favour and remanded the cause for retrial. 

To us it appears that a person in possession of property which 
is sold as that of another, ought, in the regular suit which he institutes 
to establish his title, to bo in the same position as to the burden 
of proof as if he had made an application under s. 240, or as if he had 
waited until an attempt was made to take possession, his resistance to 


(1) See note iafre, 6 B. 224, 
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which had led fco proceedings under s. 269 of the Code. He is not caiied 
on bv a sale of the property as that of a stranger to come in and Drove his 
proprietorship as by an action /u rem against all the world. It woull he 
unjust that proceedings between strangers should thus have the eneot 
of depriving him of all the advantages of his possession. It is enough, in 
our view, 11 he establishes a good title as against the judgment-debtor. 

^ fis he is in possession, that possession in 

Itself affords a ground for an assertion of full proprietorship for the pur- 
poses of the suit, except so far as the right vested in the judgment-debtor 
can be stiown affirmatively to contradict or qualify it. A deciaratorv suit 
seems admissible in such a case, because the right of the possessor is 

and as against an assailant he mav, we think, though 
plaintiff, roly on his possession, just as he would if he waited for the 
attempt at dispossession which his proceedin.gs are taken to avert. The 
case 0 . slier w. M hillock (l) shows that mere possession constitutes a 
devisable interest, and it should [218] apparently constitute an interest 
requiting affirmative prooi of a superior title on the part of an.v one who 
seeks to disturb it, II that 1)3 so, the burden of proof lies nece.ssarilv, in 
a case like tnis, on the execution purchaser: but, as a different view seems 

to have been taken by a Division of this Court, we refer the auestion iov 
the decision of a Full Bench. " 

Shiiashaiikar Liovindram appeared for tlia appellant. 

Kao Saheb I , N. Mandltk appeared for the respondent. 

JUDGMENT. 

The following is the judgment of the B'ull Bench delivered by 

dfiprpl^fe™°/Tu Bhagvant having obtained a monev 

STLbt d^n! --^“ant Narayan, deceased, in respect 

shoo o hp ptt h Saheoram Bbagvant by Anant Narayan, caused the 
shop to be attached under that decree as the property of Anant Narayan 

The present plaintiff, Narayan Shivram Khisti, the father oi Anant 

September 16th, 1871 

pphed to the Subordinate Judge, under s. 246 of Act VIII of 1859 

TndL^® attachment, and on the same day the Subordinate 

Judge directed that notice of that application should be eiven to the 

judgment-creditor, Sahebram Bhagyaot. The hatta for Tat fotS 

H -“"id, and the Subordinare 

Jud^e was then informed that ihe 8th of November, 1871 was fixed 

or the sale. It is extraordinary that no further step seel to have been 

IT Ti Subordinate Judge until the Gsh of December, 1871, when he 

tl ST ‘he ground that the sale had taken place on 

the 8bh Novanaber, 1371. and thci’e was. therefore, no longer anv attach 

TphVa'tiTo "““‘'d'Qgly. declined" to consider the 

made wn, th t f l “T i ® on which the application had been 

“ifson AnJnt ^®i°Td to Narayan Shivram Khisti and not to 

tus SOD Anant Narayan, the deceased judgment-debtor and was in th^ 
possessionof Narayan Shivram Khisti. ^ ^eDCoi. and ^^aslnthe 

his tiuT’‘° brought the present suit to establish 

no evidSce'T Jh?'? /“dge in his judgment in this suit. 

[2191 IftT P «°“firmation of the sale of the 8th November 
L Pomi^noi^a^y ^uch certificate, as is required by s. 259 


1332 

FSh. 7 

Fcll 


6 B. 2U 
{F.B.,= 
6 Ind Jur 
416 


(1) L.R. 1 Q.B. 1. 
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of Act VIII of 1859, of that sale hag been produced in this Court, and 
none appears to have been produced in the Court of the District Judge. A 
memorandum (Ex. 3. dated 8th November, 1871) by the Court karkun, 
reporting to the Subordinate Judge’s Court the fact of the sale, has been 
given in evidence in that Court, whence it appears that the price, at which 

the shop was knocked down to Pemraj, was Rs. 13-4. 

In the present suit of Narayan Sbivram Khisti. the plaintiff, to estab- 
lish his title, the Subordinate Judge— holding that the shop was nob that 
of the plaintiff but belonged to his son Anant Narayan — made a decree for 
the defendant Pemraj with costs. The District Judge reversed that 
decree, and made a decree for the plaintiff with costs of suit and appeal. 
The defendant has made a special appeal to this Court. 

The facts appear to be these. The plaintiff and defendant concur in 
claiming title to the shop from Varanshabai, the widow of Gopal Pandya, 
sister of the plaintiff Narayan and paternal aunt of Anant. his son, 
the judgment-debtor. If the allegation in the defendant s written statement 
be true, the shop had belonged to her husband Gopal Pandya. A doou- 
menb (Ex. 27), dated 22nd March, 1857, was produced on behalf of the 
plaintiff Narayan. It recited that Varanshabai’s husband was dead, and 
that she and her co- widow had spent all of their moveable property, and 
had no one bo support them except Babaji Shivram, and that, for the pur- 
pose of such support by him and of the performance of their funeral cere- 
monies, Varanshabai gave over to him part of a bouse and part of a shop. 
The District Judge appears to have doubted the genuineness of Ex. 27. It 
being unstamped, and be, not being satisfied that the omission to have it 
stamped did not arise from an intention to evade payment of the stamp 
duty, declined to accept that duty and the penalty^ under Act XVIII of 
1869, s. 20. and accordingly, excluded it from evidence. The plaintiff also 
produced a deed of sale (Ex. 25, dated 13th August, 1870, and registered 
14th September, 1870) of the shoo and other property by Babaji Shiv- 
ram to his brother the plaintiff, Narayan Shivram, for Rs. 1,499. 
As to the bona fides of this deed, also, the District Judge appears 
to have entertained misgivings ; [2203 inasmuch as in a deed 
of release (Ex. 19), dated 24th September. 1867, (unregistered) execut- 
ed by Anant Narayan to his father, the plaintiff, reciting that the 
plaintiff had no property, Anant Narayan, in consideration of Rs. 50, 
released Narayan, the plaintiff, from any claim of Anant on Narayan s 
estate. The District Judge found it difficult to reconcile the allegations 

in Ex. 25 — that Narayan gave Rs 1,499 in September, 1870, for the shop 
— -with the recital in Ex. 19 that he had not in September, 1867, any 
property. It did, however, appear that in November, 1870, Narayan, by 
mortgage of the shop in dispute, borrowed Rs. 700 from Murlidar Vithal- 
das (Ex. 54). That mortgage was registered. The District Judge has 
not arrived at any positive finding as to the validity of Ex. 25. 

The defendant Pemraj alleged that Varanshabai executed a deed of 
gift to Anant Narayan, but the defendant did not produce or prove any 
such deed, on account for its non-production. 

The District Judge, after so stating, added : It is a remarkable fact 
that Anant Narayan’a right in the shop fetched only Rs, 13-4 at the auc- 
tion sale. It is difficult to imagine that, if the shop had been occupied by 
him as proprietor, it would not have fetched more.” 

The defendant Pemraj endeavoured, but failed, to prove that Anant 
Narayan had occupied the shop until his death. And, on the other 
hand, the District Judge held that Babaji Shivram and, after him, his 
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brother, the plaintiff Narayan Sbivram, have held the shop. To this con- 
clusion the District Judge was led by two rent notes given by a tenant to 
Babaji Sbivram, Exs. 29 and 30 respectively, dated 9th November, 1861. 
and 17bh March, 1863, and by a rent note. Ex. 26, dated 15th September, 
1870, executed by another tenant to the plaintiff Narayan, and by oral 

evidence, more especially an admission made by one of the defendant’s 
witnesses, Lakshmandas Hindumul (No. 47), that he had seen Rupchand, 
the tenant who had executed the rent notes (Exs. 29 and 30) to Babaji 
Sbivram, in occupation of the shop many’ years before he (Lakshmandas) 
gave his evidence. His deposition bears date the 19bh July, 1873. 
Under these circumstances, the District Judge, while excluding Ex. 27 
[221] from evidence, found that the plaintiff had possession of the shop as 
proprietor, and bad proved his title; and, as already stated, the District 
Judge reversed the decree of the Subordinate Judge, and made a decree 
for the plaintiff with costs. 

In the Division Court (West and Nanabhai Haridas, JJ.) which heard 
this special appeal it was contended on behalf of the appellant (the pur- 
chaser Pemraj) that the plaintiff Narayan, seeking, as he was, by this suit, 
a declaration of his title as proprietor, ought to have proved it “ affirmati- 
vely ’’ and that mere proof of possession of the shop previously to and at 
the time of the judicial sale to the appellant was not sufficient to entitle 
him to a decree establishing bis title. In support of that contention the 
decision in Bajkrishna v. Bai Itcha (l) was referred to; West and Nana- 
bhai, JJ., seem to have regarded that ease as in point, but, not being dis- 
posed to concur in it. referred the question to a Full Bench. 

The decision in Bajkrishna v. Bai Itcha (1) seems to be in accordance 
with Bassonada v. Sitharama (2) and, to some extent, with Tirumala- 
sami y. Bamasami (3). There does not appear to have been any autho- 
rity cited in either of those cases. The first of them was cited and followed 
in Bajkrishna y .Bai Itcha (1). We should have been disposed to attribute 
more weight to the Madras cases, if the true value and legal import of 

possession had been considered in them, than we now find ourselves able 
to assign them. 

Serjeant Adams in his well-known Treatise on Ejectment writes 
thus : — 

“ Let us now consider the proofs to be adduced by a claimant in 
ejectment when his title to the lands can be controverted. 

“ And, first, when he claims by descent, he must prove that the an- 
cestor, from whom he derives his title, was the person last seized of the 
lands in fee simple, and that he, the claimant, is his heir. 

“ This seisin of the ancestor may be proved by showing that he was 
either in the actual possession of the premises at the time [222] 
of his death, or in the receipt of rent from the terre-tenant • for pos 
session is presumptive evidence of a seisin in fee until the contrary he 

shown (4). But if it is probable that the defendant will rebut this pre- 
sumption. the lessor (plaintiff) should be prepared with other proofs of hi^ 

ancestors’ title” (5). 

Vice-Chancellor Wigram in Jones v. Smith (6), in considering a ques- 
tion ot,notice, says : Possession is prima facie evidence of a seisin in fee.” 
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(1) See note infra^ 6 B. ‘224. 
(3) 7 M.H.C.R. 420. 

(5) Adams on Ejectment, 281. 
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Doc d. Hmjhes v. Dijcball Q) was an ejectmeDfc brought to recover pos- 
session of a room in a house. The defendant had forcibly taken posses- 
sion of the room. The plaintitf proved a lease to him of the house and 
a year's possession. Chitty, for the defendant, objected that no title was 
proved in the demising parties to the lease; but Lord Tenderdon, G. J., 
said : “ That does not signify ; there is ample proof ; the plainbilf is in pos- 
session, and you come and turn him out; you must show your title. 
There was a verdict for the plaintih. 

In Asher v. Whitlock (2), mentioned by the referring Judges it was 
held that a person in possession of land, without other title, has a devis- 
able interest: and the heir of his devisee can maintain ejectment against 
a person who has enterel upon the land, and cannot show title or posses- 
sion in any one prior to the testator. Cockburn, C.J., said : I take it as 
clearly established that possession is good against all the world except 
the person who can show a good title ; and it would be mischievous to 
change ciiis established doctrine." And again he said : It is too clear 

to admit of doubt, that if the devisor had been turned out of posses- 
sion. he could have maintained ejectment. What is the position of the 
devisee ? There can be no doubt that a man has a right to devise that estate 
which the law gives him against all of the world, but the true owner" and 
again : “ We know to what extent encroachments on waste lands have taken 
place; and [223] if the lord has acquiesced, and does not interfere, can it be 
at the mere will of any stranger to disturb the person in possession." Finally 
he said : “ On the simple ground that possession is good title against all 
but the true owner, T think the plaintiff is entitled to succeed." Mr. Justice 
Mellor, after saying that “the fact of possession \s prima facie evidence 
of seisin in fee," added; “ In the common case of proving a claim to 
landed estate under a will, proof of the will and of possession or receipt of 


rents by the testator is always prima facie sutlicient, without going on to 
show possession for more than twenty years. I agree with the Lord 
Chief Justice in the importance of maintaining that possession is good 
against all but the rightful owner." In that case it is manifest that the 
devisor was neither more nor less than a S(]uatfcer, Yet it was laid down 
as to him, and no doubt correctly so, that if he had been turned out of 
possession by any person other than the true osvner, he (the devisor) could 
have maintained ejectment, and the heir of his devisee was held entitled 
to maintain that action. 

It is true that the plaintilf in the present case did allege title by 
conveyance, and that the District Court has not found that title to he 
proved ; but the plaintiff by his plaint also relied upon his possession, and 
the District Court has found that possession to be proved. We have seen 
that possession is a good title against all persons except the rightful owner 
and entitles the possessor to maintain ejectment against any other person 
than such owner who dispossesses him. The plaintitt' does nob ask the Court 
to declare that he had a good title against the world. He merely asks for 
a declaration that he has a good title against the defendant Pemraj who 
has purchased the premises (whereof the plaintiff is in possession) as the 
property of Ananb Narayan, but is unable to show that Anant Navayan 
had either title to or possession of those premises. Nay more, we 


(1) My. it Mai. 340: and see the notes to Armory v. Di'lamriie, 1 Sm. L, 0.. (3th 
cd.), 375, .scg. 

(■2) L. R IQ. B. 1. Sqq Smilh v, O.rcHiica, Chan. Ca.,25, where it is said by 
Clarendon, C : "He that hath po.sscssioa bath right ag.ainst all but him that hath tho 
very right.” S.P. 10 Vin. Abr. 457 ; ssd vide Borr v. VaniLiU, Chan, Ca. 80. 
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:;uderstanc] fche Distncti J udge as substantially dating that the plainbiifs 
have shown than Anant Narayaa had not any such Dossession* There 
cannot be any doubt that, under those circutnsfances, if Pemraj had 
caused the plaintilf to be evicted, the plainuiff would, within the time 
limited bv law. have been entitled to maintain ejectment against T^emraj 
because the plaintifi'e possession was a good title [225] against every bo^y 
except the true owner. This being so. we fail to perceive any gooJ 'reason 
for re(]Uiring the plaintiff to -wait until he is evicted, or for preventin'' him 
.roin obtaining a declaration, of that which is, beyond all doubt, his'ri-ht 
viz^, chains title as possessor is good against a person who is seeking 
to disturb that possession, and who has not a colour of title to the land in 
dispute and has never had possession of it. The law (l) indeed gives to 
the possessor a still earlier opportunity of defending his possession hv 
permitting him to apply to have the attachment of the judgment-creditor 
raised, and of that advantage the plaintiff has been deprived by the un- 
explained supineness of the Subordinate .Judge above described, 'it seems 

= pop f dispossessed party proceeds, under 

s. ..30 of Act VIII of 18 .j 9, to vindicate the possession of which he has been 
deprived, although he may, if he please, give evidence of his title, he is not 
bound to do so but may rest his right to recover on bis possession, and 
cast upon the decree-holder the burden of proof of title,— i.c., his riMit to 
dispossess the aj^licant This appears to have been so held in the Full 
Bench Calcutta Case— SaiZ/ia Pi/ari v. Nabm Chandra (2), and is quite 
in accord with the value and import of possession as laid down in the 

1 f Y® plaintiff having proved his possession, and the 

defendant haying tailed to prove any title in himself or in the judgment- 

1 possession by either of them, a decree 

^ the title of the plaintiff as against the 

Decree reversed. 

Barikrishna v. Bai Itcha ami a>iother (Sp. Ad No i lO nf 
1872) above referred to, the plaintiffs (Bai Itcha aod Bai Janakl supd^fnf^'ri i' ^ ^ 

of their title to certain land, of which, it was admitted by the defendln^s the n lainrT 

possession for nearlv 30 years. The plaintiffs allnlfe 
that It had been wrongfully sold under a decree obtained by the defendLt ^ 

against a third party and purchased by defendant No. 2. Thrdefendanf-. i I 

(infer aha that the plaintiffs, although in possession, were not tL owners of theZff 
but only the mortgagees r2231 of it The Snhnr/^intifa i,-,a a- • ^ land, 

ing that the plaintlffl hal no ligh^of olnefsh^fn the lanlnurrr 

mortgagees. In appeal, the Assistant Judge reversed that decree lud al oZsT® 

tiff’s claim, principally on the ground that the defendants failed to prove The nf ■” r ^ 
to be mortgagees of the land, as alleged by them In special Plaintiffs 

red by the defendants), it was oonteLed on their behalf that thrAs-tta^f 7'/' 
wrongly placed the burden of proof on them. Assistant Judge had 

The MIowing is the judgment of the High Court (Sirgent C T anfl t . 

Per Curiam.~We think that there is |round for the 
the Assistant Judge has placed the onus probandi on the wrfnf pfrtv T^e Y' 

BuYthe T- r ‘’YY affirmatively (^ee | fY S C Y lYf 

the ground that the plaintiffs have proved that they are ownefs lint becanY/r'a"? Y 

'«“and the case, in ordefthat t^e CoYt 
^nd whether the plaintiffs have proved their title and ° ^ 

ing costs (16th July 1872). ^ ® decree, award- 


1852 

yp.B, 7. 


F L’LL 
J^ENCH. 


6 B, 2(3 

6 Ind. J qp 
^16. 


U) Act VIII of 1859, s. 246. 


(3) See also Sp. Ap. 91 *of 18*75, Printed Judgments of ISTsf p^'^es.* ™ 
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6 B. 225 = 6 Ind. Jar. 369. 

APPELLATE CIVIL. 

Before Mr, J7istice Melvill and Mr. Justice Kemball. 


Lakshman MayARam {Original Plaintiff) , Appellant v . Jamnabai, 
WIDOW. OF Databam Mayabam (Original Defendant), Bespondent,^' 

|7feh February, 1881.J 

Hindu law — Gains of science— Self-acquired properly — Partition, 

The acquisition of a distinct property by a member of an undivided Hindu 
family without the aid of joint funds is his self acquired property, and is not 
subject to partition ; but the improvement or augmentation of the family pro- 
perty by the exertions of one of the members is subject to division. 

Hindu law texts regarding gains of science establish it as a rule of Hindu 
law that the ordinary gains of science are divisible, when such science has been 
imparted at the family expense, and acquired while receiving a family main- 
tenance ; but that it is otherwise when the science has been imparted at the 
expense of persons who are not members of the acquirer’s family. 

When the Hindu texts speak of the gains of science, they intend the special 
training for a particular profession which is the immediate source of the gains, 
and not the general elementary education which is the stepping stone to the 
acquisition of all science. Consequently, the property acquired by a Subordinate 
Judge who had received elementary education at the family expense, but a 
knowledge of law and judicial practice without such aid, is impartible. 

The ruling of the Privy Council in Luxinion Rao Suda%eto v. Mullar Rao 
Bajee (1) interpreted to mean no more than the law as now settled. via., that when 
there is [226] ancestral property by means of which other property may have 
been acquired, then it is for the party alleging self-acquisition to prove that it 
was acquired without any aid from the family estate. 

Case of Bai Mancha v. Notrotaviias (2) distinguished. 

Dictum of flitter, J., in Dhunookdharee v. Ounpat hall (3)— that the Hindu 
law nowhere sanctions the contention that the acquisition of a member of a 
Hindu family who has received education from the joint estate is liable to parti- 
tion-commented on as not strictly correct. 

[F., 15 B. 32; R., 29 A. 244 ; 33 A. 677-8 A.L J. 723 = 10 Ind. Cns. 543 ; 8 B. 154; 
10 B. 1 (16) ; 22A.W.N. 20; 8 Ind. Cas. 930 = 4 S.L.R. 161.) 

This was an appeal from the deoisioo of A. M. Cantem, Subordi- 
nate Judge (First Class) at Bolgaum. 

The facts of the cases and the authorities cited fully appear from the 
judgment of the High Court. * 

Ghanashavi Nilkanth Nadkarni, for the appellant. 

The following texts were cited by him : — 

Manu by Grady, ch. ix, ss. 204, 205, 206, 207 and 208, pp. 214 and 
215 ; Mitaksbara, ch. i, ss. 1, 6, 15, 29. 30 and 31 ; Stokes* Hindu Law 
Books, pp. 384, 385, 387 and 390 ; Daya Bhag by Jimut Vahan, oh. vi. s. 1. 
paras. 3, 4, 5, 6, 15 and 18 ; Stokes’ Hindu Law Books, pp. 266, 267. 268 
and 269 ; Daya Bhag by Jimut Vahan, cb. vi., s. 2. para 1 ; Stokes’ Hindu 
Law Books, p. 280 ; Daya Krama Sangraha by Shri Krishna Tarka- 
lankara, oh. iv, s. 1, paras. 3, 4, 7 and 8; Stokes’ Hindu Law Books, 
pp. 501 and 502 ; Jaganath’s Digest by Oolebrooke in two vols, (3rd ed ), 
Vol. 2, pp, 444 et seq\ Vivad Chintamani by Vaohaspati Mishra, translat- 
ed by Prossono Coomar Tagore, pp. 249 to 253 ; Vyavahar Mayukha by 
Nilkantha, ch. iv, s. vi, paras. 1 to 10 ; Stokes’ Hindu Law Books, 

• Regular Appeal No. 9 of 1881, 

(1) 2 Knapp. 60- (2) 6 B.H.O.R. A O-J. 1, (3) 10 W.R. 182. 
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pp. 73, 74 and 75 ; Smriti Chandrika by Devanna Bhafc, translated by 
T. Krishnasawmy Iyer, ch. vii, paras. 2, 4, 5, 6, 7, 8, 9 and 29, pp. 77 
to 85. 

K. T. Telang^ with him G. R. Kirloskar, appeared for the respondent, 

JUDGMENT. 

The following judgment of the Court was delivered by 

MelvilIi, J. -There is little or no dispute as to the following facts, 
though there may be some doubt as to the accuracy of the earlier dates. 

The plaintiff s father, Mayaram, came to Dharwar about fifty years 
ago. He is said to have been at first a jamadar of peons [227] in the 
Collector’s office. He was then appointed deputy jailor on Es, 20 or 
Rs. 30, and subsequently jailor on Rs. 50 a month. He lost this situation 
about the year 1843, but was shortly afterwards appointed kotval of 
Belgaum, in which post he received a salary, at first of Rs. 15, and 
afterwards Rs. 30 a month. In 1846 he retired on a small pension of 
about Rs. 11 a month. Whether he had any other means, does not 
clearly appear; but he acquired some land and two or three small houses 
at Dharwar, as well as two houses at Belgaum,— one of which, however, 
he sold, and the other he mortgaged during his life-time. He had two 
wives, by one of whom he bad a son, Dayaram, the husband of the 
respondent in this case ; and by the other, two sons, viz,, Lokanath, and 
the appellant Lakshman. Dayaram’s mother died while he was still 
young. Mayaram s family was with him in Belgaum, but appears to have 
returned to Dharwar at some time before the year 1855. In 1849, Maya- 
ram took his eldest son, Dayaram, to Bombay, and introduced him 
to Mr. LeGeyo, who was then a Judge of the Sadar Adalat. Dayaram 
seems to have found some employment in a barrister’s office, and is also 
said to have supported himself by writing petitions ; but after awhile 
he obtained an appointment in the Sadar Adalat, and in 1856 he was 
made Munsif at Ron, in the Belgaum District. From this time down 
to his death on the 1st May, 1875, Dayaram was Munsif and Subordinate 
Judge at Belgaum and other places in the Southern Maratha Country, and 
for six years before his death was First Class Subordinate Judge at Belgaum 
on a salary of Rs. 500 a month. Shortly after his death, the elder of his 
two wives. Bhagirthibai aZias Krishnabai, adopted Bhowaniram, sonof 
Mayaram s second son, Lokanath, and she was appointed by the District 
Court administratrix of the minor’s estate, although the minor remained 
m his natural father s house. Bbagirthi died on the 4th August, 1876, and 
the minor s estate was then placed under the administration of the nazir, 
while the boy remained in Lokanath’s charge. Lokanath died on the 
lODh January 1877. and on the 11th May, 1879, the minor, Bhowaniram, 
also died. The appellant Lakshman then applied to the District Court to 
be put m possession of the estate in the nazir’s hands; but the Court 
considered that Dayaram’s [228] surviving widow. Jamnabai, had a pre- 
ferable title, and the estate was ordered to be delivered over to her. 
Thereupon the appellant, Lakshman, brought the present suit in which he 
claims two houses in Belgaum, a house and two fields at Inchal in the 
tselgaum District, and moveable property valued atRs. 9,693-1-3. The 
movea e property consists almost entirely of Government promissory 
notes, and other securities and money deposited in a bank. 

onrl grounds, namely, first, that 

he and Lokanath formed with Dayaram, (and, of course, with Bhowani. 

ram after Dayaram’s death), an undivided family, and that, as the only 
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surviving male member of that family, he is now entitled to the whole 
estate ; second, that any property which Dayaram may have acquired, has 
the character of joint, property because it was acquired by means of an- 
cestral property, or was so blended by Dayaram with ancestral property 
in his hands that it cannot be distinguished from such ancestral property; 
and, third, that, even if this were not the case, Dayaram’s acquisitions 
had been obtained by means of an education which had been imparted at 
the family expense, and, as such, were subject bo partition.’ 

The burden of proving either that the family was divided, or that, the 
family remaining undivided, the property in dispute was Dayaram’s 
separate estate, lies upon the respondent. We proceed to consider whether 
she has discharged herself from this burden in respect to one or both of 
the propositions just stated. We may say at once that the oral evidence 
on both sides appears to us of little value. There is hardly a point on 
which the witnesses on the one side are not contradicted by those on the 
other ; and many of the statements made on both sides are too improbable 
to receive ready credence. We feel bound to draw our conclusions chiefly 
from the conduct of the parties, and from certain letters (Exs. 67 to 72) 
written by Dayaram to his father, his step-mother, and his brother Loka- 
natb, between the years 1849 and 1861. 

The learned counsel for the respondent has very fairly admitted that 
the evidence falls somewhat short of what is necessary to establish a 
partition between Dayaram and his brothers. The [229] statements made 
by some of the wicnesses for the respondent — that Dayaram left Dharwar 
and came to Belgaum. because he could nob endure the misconduct of 
bis step-mother, and that, while at school at Belgaum, Dayaram lived and 
messed separately from his father, — are quite unworthy of credit. The 
correspondence, to which we have referred, shows clearly enough that 
Dayaram was on excellent terms with his father Mayaram down to the 
death of the latter in 1858, and that, after Mayaram’s death, the relations 
between Dayaram and his step-mother were of a very friendly nature. 
The letters leave no doubt in our minds that Dayaram was united with 
his father down to the latter's death, and that there was no partition 
between Dayaram and his brothers, at all events down to 1861. Indeed, 
down bo bliat date, or nearly so, the brothers were minors, and. therefore, 
nob capable of consenting to a partition. Whether between 1861 and 1875, 
the date of Dayaram’s death, there was anything in the nature of a parti- 
tion between the three brothers, is rather more doubtful. There 
is certainly no direct evidence of anything of the kind liaving taken 
place; and it might bo expected that a man of Dayaram’s position and 
legal knowledge would have taken good care that there should be direct 
evidence of such a transaction, if it had taken place. On the other hand, it 
is certainly very strange that the correspondence between Dayaram and 
his brothers should have ceased so abruptly in 1861. The only explanation 
which the appellant’s pleader can offer on this point, is that, after Daya- 
ram went to Belgaum, it was no longer necessary for him to write to his 
brothers, because Belgaum and Dharwar are in such close proximity to 
one another. Bub the distance is nearly 50 miles ; and, besides, Dayaram 
was not continuously Munsif or Subordinate Judge at Belgaum from 1861 
to 1875. The explanation, therefore, which is offered is nob satisfactory ; and 
in the absence of satisfactory explanation, the sudden break in the corres- 
pondence certainly suggests a suspicion that some change must have 
occurred in the relations between Dayaram and his brothers after the latter 
attained to man’s estate. There is no doubt that the property at Dharwar 
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was. with Dayaram’s consent;, entered in Lokanafch's name, and that 
Lokanath lived there and looked after it. The oral evidence, that Dayaram 
took part in the management of it, is weak [230] in the extreme ; and there 
is no documentary evidence that he in any way interfered with his brother 
tiokanath s management after the latter came of age. It is, moreover, 
stated by the witnesses on both sides — and there appears to be no doubt of 
the fact that, about 1868, Lokanath sold his father Mayaram’s house in 
Beigaum, and that the conveyance was executed in Lokanath’s name; and 
this although Dayaram was at the time Munsif of Beigaum, and might, 
therefore, have been exoected to join in the sale, if he had retained any 
interest in the ancestral property. The explanation offered by one 
of the plaintiff’s witnesses (No. 45), viz., that Dayaram did not wish 
to appear in the transaction, because he was a public servant, and, 
as such, forbidden to hold immoveable property in the place where he 
was employed, is, on the face of it, absurd. The prohibition in question, 
if it then existed, could not have suggested to Dayaram's mind that 
there was any impropriety in selling his father’s house ; and the supposition 
that he had any scruples of the nature is contradicted by the circum- 
stances that he bought other houses, or, at all events, continued to hold 
other houses, while he was Munsif and Subordinate Judge of Beigaum. 
These considerations certainly create a suspicion that there must have been 
something like a partition between Dayaram and his brothers, or, at all 
events, a tacit understanding between them that Dayaram should abandon 
his claim to Mayaram’s property, and that his brothers should rest satisfied 
with the exclusive enjoyment of that property, and such further assis- 
tance as Dayaram might see fit to afford to them. As we shall presently 
see, it is difficult to explain the conduct of Lokanath and the plaintiff after 
Dayaram s death, except on the supposition that some such understanding 
existed, or, at all events, that Dayaram’s brothers recognized the justice 
of such a division of the estate. As, however, the respondent’s counsel does 
not insist that there was any partition, and prefers to rest the defence on 
the ground of self-acquisition, we will go on to consider whether the res- 
pondeat has proved that the property in suit was acquired by Dayaram in 

such a manner as to exempt it from the ordinary rule of partition among 
the members of a united Hindu family. 

Tbe case mainly relied upon by the appellant, as bearing upon that 
division' of this question which relates to the existence [231] of a nucleus 
^ ancestral property, is the case of Luximon Boo Sudaseiv v Mullar 
Uao Bajee fl). Tha,t was a suit brought by the nephew of Sudasew Punt 
Bhow, the Prime Minister of the Peshwa, to recover from the Bhow’s 
adopted son a share in the very large property left by the Bhow at his 
death. The grounds on which the claim was founded, were that there 
had been no division of the ancestral property between the Bhow and his 
brothers, and that by the Hindu law. until a division of a joint property 
or inheritance is effected between the members of a family, the acquired 
fortune of each member falls into and belongs to the common stock, and 
is divisible accordingly. The defence was that the property did not be- 
long to the common stock, and ought not to be divided, because the Bhow 
had acquired it by means of his own skill and capacity, without any 
assistance from the family property. The dispute had been referred to 
arbitrators, who, after taking the opinions of the different members of the 
Panchait and also of the sbastris employed in the judicial establishments of 
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1882 the Deccan, made an award in the plaintiff’s favour. An appeal was made 

Feb. 7, from this award to the Governor in Council in Bombay (the Governor being 

Mr. Mountstuart Elphinstone), who made a decision in conformity with 

Appel- the award. The case went in appeal before the Privy Council, and in 1831 
LATE judgment was delivered by the Lord Chancellor. The judgment is brief, and 
Civil. material portion of it is as follows. After discussing the question of 

the onus of proof, Lord Brougham said : “Now it appears here very doubt- 

6 B. 225- fui and indeed (although we may suspect it) there is no proof in the cause 
6 Ind. Jur. that shows bow this property was acquired ; but it is perfectly clear, as it 
36®' appears to their Lordships, that there was some, although not a large, 
family property in which the Bhow shared, and which was never 
abandoned by him while he was enjoying his more splendid fortunes in 
the Darbar at Poona ; and it appears, too, from the correspondence 
that he left bis brother in some sort of charge of this property, and 
always appeared to take an interest in it, and to receive reports respecting 
the management of it, though bis agent complains of not having received - 

any orders from him . 4= * * + + * j*. Q^mjot, therefore, be 

said that there was no property, [232] though it was very small ; 
nor can it be said that he gave it up, for he maintained a more immedi- 
ate connection with it than would be supposed natural to a man 
placed in a much higher situation than the rest of his family, 
and separated from it by local circumstances. Upon the whole, viewing 
this as a question of Hindu law. (upon which it is impos- 
sible to speak with any great confidence,) and the question appear- 
ing to their Lordships to have been decided upon proper grounds, throwing 
the proof upon the right party, and that proof not having been given, it is 
their opinion that the decree appealed against must be affirmed.” 

It is contended, and certainly not without some show of reason, that 
the circumstances of the case just cited are on all fours with those of the 
present suit. Here, as there, we have a small amount of ancestral pro- 
perty, to which it is not shown that Dayaram ever formally abandoned 
his claim, though there is, as we have said, strong reason to suspect that 
he did so. Here, as there, we have a brother left in charge, while 
Dayaram was enjoying his more splendid fortunes elsewhere; and we 
have a correspondence showing that, at all events down to 1861, Dayaram 
took an interest in, and received reports regarding the management 
of the ancestral property. But. after a very careful and respectful 
consideration of the observations of the Privy Council in the case cited, 
wo do not think that it gives any very strong support to the plaintiff’s 
case. It is impossible not to perceive that Lord Brougham’s judgment 
gives forth an uncertain sound. The Hindu law bad not at that time been 
studied with that attention which has since been devoted to it ; and Lord 
Brougham found it impossible to speak with any gi'eat confidence upon a 
question of Hindu law whioh has since been settled as clearly as such ques- 
tions can be settled. If full effect be given to the words of the judgment 
whioh we have quoted, it would come to this, that so long as there is any 
ancestral property, however small, and so long as any member of the family 
shares in such property, and has not abandoned it. all acquisitions of such 
member are subject to partition. That would be equivalent to saying that 
no member of a united family, who shares in an ancestral property, can 
acquire any separate property. Their Lordships cannot have meant this; for, 
if they had, they would not have troubled themselves to [233] consider whe- 
ther the defendant had proved that the property in dispute bad been acquir- 
ed by the Bhow. The judgment is probably not very well reported ; but^ 
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taking it as a whole, we have no doubt that what their Lordships intended 
was this : that, when there is ancestral property by means of which other 
property may have been acquired, then it is for the party alleging 
self-acquisition to prove that it was acquired without any aid from 
the family estate. This proposition, so stated, is, no doubt, strictly in 
accordance with the law as now settled. In Dhurm Das Pandey v. 
Mussumat Shama Soondri Dibiah (l) the Judicial Committee say : It 
is allowed that this was a family who lived in commensality. eating 
together, and possessing joint property. It is allowed that they had some 
joint property, and there can be no doubt that, under these circum- 
stances, the presumption of law is that all the property they were in posses- 
sion of, was joint property until it was shown by evidence that one member 
of the family was possessed of separate property. Such evidence may be 
received, but their Loi'dships are of opinion, that such evidence has not 
been given in this case with regard to any part Of the property. Now, 
what has been relied upon with regard to a portion of tbe property, has 
been chiefly that it was purchased in the name of one member of the 
family, and that there are receipts in his name respecting it ; but all that 
is perfectly consistent with the notion of its having been joint property ; 
and, even if it had been joint property, it still would have been treated 
exactly in the same manner. We have heard from the highest authority, 
from the authority of Sir Edward East and Sir Edward Ryan, whose most 
valuable assistance we have in this case, (and it gives me a confidence 
that I should not otherwise have felt) that the criterion in these cases in 
India is to consider from what source the purchase-money is paid. Here 
there has been no evidence given that the appellant bad any separate 
property, or that it was from his funds that any part of the purchase- 
money was paid ; therefore, I think, that, so far on this point of the case, 
no difliculby can be entertained, and that the whole of the property must 
be considered as joint property.” 

We may also refer to a case decided by the Supreme Court at [234] 
Calcutta in 1843, which has been much relied on by the appellant, as 
showing that, when the earnings of one member of a family have been 
blended with the family property, the whole must be considered as joint 
estate. That is the case of Guruchurn Doss v. Golukmoney Dossee (2). 
The bill showed that Ram Mohan Doss whose property was the subject 
of dispute, died, leaving two sons, Ramkistno Doss and Doorgapersaud 
Doss. Ramkistno Doss was blind, and consequently Doorgapersaud was 
manager of the joint property, and inconsequence of his brother’s blind 
ness treated the whole property as his own, and made his will on that 
supposition. In the trial of the cause it became material to determine 
whether Doorgapersaud Doss had any separate estate and property at the 
time of his death ; and on that issue the Court found the following special 
verdict : — ‘ That there was ancestral property which descended from Ram- 
mohan, the father of Doorgapersaud, at the death of the said Rammohan. 
That Doorgapersaud, by his own industry as clerk in several offices and by 
mercantile dealings, greatly increased the property and died possessed of 
the said family property and of such addition thereto. That there is no 
evidence of any origin of the property of which he so died possessed, except 
such ancestorial property and such his industry. That he lived and died 
in the same house with the other members of the family as a member 
of an undivided Hindu family.’ ” To the state of facts.so found the 

(1) 3 M.I.A. 229, (2) 1 Fulton 165. 
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Court had to apply the law. Peel, C.J., observed; “If the fact had 
been that the earnings of Doorgapersaud. which were in their own 
nature his separate property, had not been blended with the ancestorial 
property and its augmentations, proof of that fact would have entitled 
the plaintiff to a verdict on the trial of the issue. ”****♦ 
Upon an attentive perusal of the words of the finding, they appear 
to me to exclude the existence of any acquisition unblended with the 
joint fund, to show that the property was at the death of Doorgapersaud 
the same fund, but augmented by the two distinct sources and origins 
of increase specified in the verdict. »'** + *“ rjx^Q unity of 

the fund being established, whether the additions thereto be termed an 
increment, or augmentation, or improvement, [235] and whether they be 
derived in the one mode or the other of the modes of increase above referred 
to, the division must, according to the authorities, be made by an equal parti- 
tion.” Grant, J., said : “ Doorgapersaud’s industry was employed in two 
ways : first, as a clerk ; second, in mercantile dealings with the common 
stock, i.e., the improving and augmenting the common stock (or patrimony 
descended) through commerce,’ in the very words of the Mitakshara. The 
only part of the accumulated wealth he died possessed of, which could have 
accrued by any other than the dealing with the ancestorial property, was 
such savings as might have been made from his salary as a clerk. But if his 
salary was mixed up with the proceeds of the inheritance, it must be taken 
as blended with them for the common benefit of the family, as such admix- 
ture has in all cases been taken. As, on the one hand, an inconsiderable 
benefit derived to the acquirer from inherited property shall not convert into 
an improvement of that property what is. in fact, a new acquirement by scpa^ 
rate industry^ so, on the other hand, an inconsiderable contribution by 
separate industry to the general stock, or to the maintenance of the family, 
should not convert what is substantially the improvement and augmenta- 
tion of the inheritance into a nexo acquirement by separate industry.” The 
whole of the judgments in this case will well repay a careful study ; but 
it is unnecessary for us to quote further from them. The distinction dx'awn 
by the Court was between the acquisition of a distinct property without 
the aid of the joint funds, and the mere improvement or augmentation of 
the family property by the exertions of one of the members. In the one 
case it was held that the acquired property would be impartible ; in the 

other, that the accretions to the oi'iginal estate would be subject to 
division. 

In the present case, then, the question which we have now to decide 
is, whether the respondent has proved that the purchase money of the 
estate in dispute came from Dayaram’s separate funds, or whether, on 
the contrary, there is any sufficient ground for holding it to be a mere 
augmentation of the common stock. 

Now the property left by Mayaram was undoubtedly of very small 
value. There was a house at Belgaum, but it was heavily mortgaged, and, 
as we have already said, it was ultimately sold [236] by Lokanath, and 
it is not proved that Dayaram received any of the purchase money. The 
land at Dhavwar is said to have yielded about Rs. 200 per anyiutn^ and 
some small sum may perhaps have been obtained from the houses at the 
same place. It is alleged by the appellant that these rents were 
leoeived by Dayaram. The evidence on this point is very weak. Wit- 
ness No. 42 says that he held the land for seven or eight yearSi that 
he gave it up ten years ago, and that during the term of his tenancy he 
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paid rent to Dayaram. He has, however, no receipts, and it is retnark- 
able that no tenant should be forthcoming who can say that he has paid 
rent to Dayaram within the last ten years. Thera are some witnesses 
who state vaguely that Dayaram used to come to Dharwar during the 
Court vacations, and receive the rents ; but it is impossible to hold that 
there is any satisfactory proof that, at all events subsequently to 1861, 
Dayaram reeeivedanythingfromtheDharwarproperty. Assuming, however, 
that he did receive the rents, it is quite certain that none of the money 
remained in his pocket. It is in evidence that the marriage expenses of 
Lokanathand the anpellant were defrayed by Dayaram ; and it is also admit- 
ted by the appellant’s pleader that the amount uniformly allowed by Daya- 
ram for the maintenance of his brother and step-mother at Dharwar exceed- 
ed the amount which appears to have been realized from the rents of 
the property. Witness No. 43 says that Dayaram sent from Es. 10 to 
Rs. 30 monthly, and witness No. 27 states that from 1863 to 1875 
Dayaram sent regularly every month from Re. 1 to Rs. 15, and occa- 
sionally from Rs, 50 to Rs. 100. The appellant’s pleader puts the amount 
at Rs. 30 per mensem on an average. The correspondence also shows 
that sums were from time to time paid by Dayaram on account of 
repairs to the Dharwar property. It follows conclusively that from this 
source Dayaram could not have derived any part of the purchase-money 
of the property in dispute. On the other band, his salary appears to 
have been amply sufificient to have furnished the funds for the purchase. 
We are told that in 1863 he bought land at Inchal worth Rs. 500. In 
1864 he bought a house at Belgaum worth Rs. 3,000. In 1866 he bought 
a house at Tnchal worth Rs. 1,000, In 1872 he purchased another bouse 
at Belgaum [237] worth Rs. 1,000. These are the valuations now pub upon 
the pi'operty bv the appellant, though they were stated at a less amount 
in his plaint, and the estimate is alleged by the respondent to be in excess 
of the true value. We have no means of saying what Dayaram actually 
gave for the houses and land ; but. supposing the amounts to have been as 
stated above, it is impossible to say that Dayaram’s income was not suffi- 
cient to provide funds for the purchase, not only of the immoveable pro- 
perty, bub also of the promissory notes and other securities left by him at 
his death. We do not know what his salary was when he was in the 
Sadar Adalat ; but after the year 1856, when he became a Munsif, he could 
never have received less than Rs. 100 a month. Several civil lists have 
been produced by the appellant’s pleader in Court which show, as we are 
told, that, at all events from 1866, Dayaram drew Rs. 200 a month, in 1869 
Rs. 400, and from that time till his death in 1875 Rs. 500 a month. His 
letters show that he was very careful, if not penurious, in money matters ; 
and there can be little doubt that he saved a very large portion of his 
salary. 

An attempt has been made by the appellant to show, by direct evi- 
dence, that Dayaram received a considerable amount of family property 
after Mayaram's death. The story is that Mayaram, just before his death, 
looked up in a box jewels of the value of Rs. 2,000, and Rs. 4,000 in cash, 
and gave the box to the witness Venkatsingh for delivery to Dayaram. 
About three months after Mayaram’s death, Dayaram went to Dharwar, 
and received the box from Venkatsingh. The Subordinate Judge has held 
the evidence produced in support of this story to be entirely false ; and we 
see no sufficient reason to dissent from his conclusion. The witness 
Lakshmansingh stated in Court on a former occasion that the box was 
delivered by Venkatsingh to a peon sent by Dayaram ; while in his present 
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1882 deposition he says that he saw it delivered by Veukataingh to Dayaram 

Pe^ 7. himself. This witness, therefore, can hardly be regarded as reliable ; and 

App„^_ other member of the panch,” in whose presence Che delivery of 

the box is alleged to have taken place, has been called to support the 
LATE story. But the most serious objection to the story is the apparent 

Civil, impossibility that Mayaram at this death could ^238j have been pos- 

sessed of Rs. 2.000 in ornaments and Rs. 4,000 in cash. Mayaram 
6 Ind Jn"" received a very large salary. He retired in 1846 on a pension of 

’ ^ ^ ^ month. Subsequently to that date, he had no means of 

raising money except by mortgaging his house — for the purpose, we are 
told, of paying the expense of taking Dayaram to Bombay. If, then, 
Mayaram had no money, and was obliged to run into debt in 1849, how 
are we to suppose that between that data and 1858 he was able to accu- 
mulate Rs. 4.000 out of his pension and the very small rents of his Dhar- 
war property. 

But, after all, the best proof that the property in dispute was the ac- 
quisition of Dayaram is furnished by the conduct of the members of the 
family. 

They had the bast means of knowing the fact, and the appellant and 
Lokanath had the best reason for disputing it. if it was not a fact. But it 
is quite clear that, during Dayaram’s life, they never dreamed of setting 
up a claim to any of the property in his hands, nor does it appear that 
Dayaram ever rendered to his brothers any account of his savings 
or his investments. It is true that he sent them money ; but the 
amount was quite insignificant in comparison with what they were entitled 
to, if Dayaram's salary was liable to partition. And. in sending the 
money, it is apparent that Dayaram did not do so, because he recognized 
any right on the part of his brothers to demand it. To take a single 
example, we find in the last letter to Lokanath (Ex. 72) the following 
passage : “ You and Lakshman should take pains, and continue to earn 
so much, at least, as is required for your expenses. You are no longer 
quite young. If you should want any assistance, you may occasionally ask 
for it. But if you sit idle, and continue to trouble me frequently, I will not 
listen to it." We have already mentioned that, after Dayaram’s death, 
bis widow, Bhagirthibai, entered upon the administration of the whole 
of Dayaram s estate on behalf of the adopted son. There appears to have 
been no opposition on the part of Dayaram’s brothers. Bhagirthibai ad- 
ministered the estate till her death without any remonstrance or complaint, 
although the District Judge says (Ex. 9) that she was an imprudent 
manager and wasted the estate. Neither Lokanath nor the plaintiff 
[ 239 ] objected to the administration of the nazir after Bhagirtbibai's 
death, and we find Lokanath speaking of the allowance made to his 
mother by Dayaram and Bhagirthibai as if it had been an act of bounty 
on their part. When Lokanath died, the appellant made an application 
(Ex. 54) to the Court, in which he certainly stated that he, Lokanath, and 
Dayaram, had been a united family, and that there had been no partition 
of the ancestral and self-acquired property ; but even then he made no 
claim on his own account, but simply asked that a different arrangement 
might be made for the maintenance of the minor. The proceedings through- 
out show that, just as Dayaram’s administrators never thought of taking 
charge of the Dharwar property, so neither Lokanath nor the appellant 
ever dreamed of setting up any claim to the property in dispute until 
after Bhowaniram’s death. It is suggested that Lokanath may have for- 
borne to do so, because Bhowaniram was his natural son. This is not 
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likely ; but, at any rate, there is no explanation of the appellant’s long 
acquiescence in the continuance of a state of affairs so inconsistent with the 
rights which he now alleges. Since 1865 he has been employed in the 
police ; — not so lucrative a profession, we may suppose, as to reader him 
indifferent to the acquisition of Rs. 3,000 in ready money, which, if bis 
present contention be true, be has been in a position to claim at any 
moment since Dayaram’s death in 1875. The only possibles inference 
from his conduct appears to us to be that until Bhowaniram’s death he 
always regarded the property in dispute as the acquisition of Dayaram, 
and, consequently, as the exclusive property of Dayaram, and, after 
\ Dayaram’s death, of his adopted son; and the fact that he so regarded it 

f and acquiesced in its being dealt with accordingly, affords the strongest 

proof that the property was so acquired. 

For these reasons we are of opinion that the respondent has proved 
that the property was acquired by Dayaram solely by means of his own 
exertions, and not by the aid of the ancestral estate. 

It remains to consider the argument that, even on the assumption 
that Dayaram acquired the property out of the salary earned by him as 
Munsif and Subordinate Judge, yet the property is none the less subject 
to partition, inasmuch as Dayaram’s education was imparted to him at 
the family expense. 

[ 240 ] The evidence as to Dayaram’s education is very conflicting, 
and none of it appears very reliable. For the appellant id is alleged that 
he was educated in Marathi, Kanarese, and English, by a private tutor, 
whom Mayaram retained on a salary of Rs. 4 per mensem. If this be 
so, the education so cheaply obtained is not likely to have been very 
extensive. The respondent’s case is that Dayaram was educated in the 
Mission School at Belgaum, which is probably the case. Bub, by way of 
improving the story, the witnesses add that Dayaram was supported by a 
charitable allowance from the missionaries. As Mayaram held a respect- 
able and fairly well-paid appointment in Belgaum, this is unlikely ; but it is 
likely enough that Dayaram received a free education in the Mission School, 
in which case it could not be maintained that he received his education at 
the family expense, merely because be was maintained at the family expense 
while he was receiving his education. We will, however, for the sake 
of argument, assume that Mayaram did pay something for such educa- 
tion as Dayaram received before be went to Bombay. When we 
proceed to consider what this education amounted to, we see no reason 
to believe that it consisted of any thing more than the ordinary elementary 
education — reading, writing and arithmetic — which is likely to have been 
imparted at a Mission School in Belgaum thirty or forty years ago. The 
question to be decided is, whether the circumstance, that Dayaram 
acquired such an ordinary education, while a boy, at the family expense, 
rendered him incapable of calling his salary his own, when he rose by his 
learning and merits bo the position of a Judge. 

We do nob think it necessary to enter upon a disquisition regarding 
the numerous texts of Hindu law which have been cited to us by the 
learned pleader for the appellant. Those texts, or most of them, have been 
^t out and discussed in the case of Ghalahonda Alasani v. Ckalakonda 
Eatnachalam (1), which has long been a leading authority on the subject. 
That was a case in which the adoptive mother of a dancing girl claimed 
iier property, on the ground that it had been acquired by skill imparted at 
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the mother's expense. The High Court of Madras, overruliog a very 
elaborate judgment of the Civil, Judge decided that, if those [24l] gains 
were to be considered as the gains of science, they ware joint property of 
the acquirer and her mother. The authority of this case was recognized 
in general terms by Couch. O.J., in Bai Mancha v. Narotamdas (l), in 
which the question was whether the earnings of a vakil were partible. 
It is to be observed, however, that the vakil united the business of money- 
lender with that of pleader, and that there was joint property of which he 
had the use : so that perhaps this case can hardly be regarded as of any 
great authority on the point. On the other hand, \nDlmnnoohdharee Lall 
V. Ganpat (2), Mitter, J., said : “ The plaintiff’s case in the Court below 
was that the defendant received his education from the joint estate, and 
that he is consequently entitled to participate in every property that has 
been acquired by the defendant by the aid of such education. But this 
contention is nowhere sanctioned by the Hindu law, and I see nobbing in 
justice to recommend it. Tliis last case was, in a measure, approved and 
some doubt thrown on the authority of the Mafras and Bombay cases by 
the Judicial Committee in Pauliem v. Panliem (3) in which the following 
passage occurs : — “This being their Lordships’ view, it does nob become 
necessary to consider whether the somewhat startling oroposition of law 
pub forward by the appellant — which, stated in plain terms, amounts to 
this: that if a member of a joint Hindu family receives any education 
whatever from the joint funds, he becomes for ever after incapable 
of acquiring by his own skill and industry any separate property — is 
or is not maintainable. Very strong and clear authority would be 
required to support such a proposition. T’or the reasons that they 
have given, it does not appear to them necessary to review the text books 
or the authorities which have been cited on this subject. It may 
be enough to say that, according to their Lordships’ view, no texts which 
have been cited, go to the full extent of the proposition which has been 
contended for. It appears to them, further, that the case reported in 
the tenth volume of Sutherland’s Weakly Reporter— Lall 
V. Ganpat (2) in which a judgment was given by Mr. Justice Jackson 
and Mr. Justice Mitter, both very high authorities — lays down the 
law bearing upon this [242] subject by no means so broadly as it is 
laid down in the two cases which have been quoted as decided in Madras ; 
the first being to the effect that a woman adopting a dancing girl, and 
supplying her with some means of carrying on her profession, was entitled 
to share in her gains (Chalakonda Alasarii v. Chalakonda Ratnachalayn (4); 
and the second to the effect that the gains of a vakil who has received no 
special education for his profession are to be shared in by the joint family 
of which he was a member {Durvasala Ganyadhurudu v. Darvasala 
Narosamma (5) ; decisions which have been to a certain extent also acted 
upon in Bombay (Dai Mancha v. Narat077idas (l).j It may hereafter 
possibly become necessary for this Board to consider whether or not the 
more limited and guarded expression of the law upon this subject of the 

Courts of Bengal is not more correct than what appears to be the doctrine 
of the Courts of Madras.” 

^ It certainly appears to us that the dictum of Mitter, J. that the pro- 
position which we are considering '* is nowhere sanctioned by Hindu 
law, is not strictly accurate. The texts which have been cited to us 


(2) 10 W.R. 122. (3) 1 M. 262 I. A. 109. 

(5) 7 M.H.O.R. 47. 


(1) 6B.H.0.R. A.C.J. 1. 
(4) 2 M.H.O.R, 66, 
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do, in our opinion, establish ifc as a rule of Hindu law that the ordinary 
gains of science are divisible, when such science has been imparted ab fehe 
family expense, and acquired v^hile receiving a family maintenance, bub 
that it is otherwise when the science has been imparted at the expense 
of persons who are not members of the student’s family. Bub the ques- 
tion still remains, whether the term " science,” as used in the texts, is, 
in modern days, to be construed as meaning a mere general education, and 
nob rather a special training for a particular profession. The words which 
we have italicised in the judgment of the Judicial Committee in Paulievi 
V. Pauliem^ as well as an observation of one of their Lordships, in the 
course of the argument, that the Madras case of the dancing girl was a 
case of a special training, and not necessarily applicable to a case 
of general training, may seem to indicate that, if the question comes 
again before their Lordships, it will be considered chiefly with regard to 
the nature and extent of the education imparted at the family ex- 
pense. Mr. Mayne, in his valuable work on Hindu law, discusses 
[243] this question with his usual ability. " It is difficult,” he says 
(s. 256). ‘ to see why a person who has made gains by science, after having 
been educated or maintained at the family expense, should be in a 
worse position than any other person who has been so educated or 
maintained, and who has afterwards made self-acquisitions. Jimuta 
Vahana la*ys it down that, where it is attempted to reduce a separate 
acquisition into common property on the ground that it was obtained 
with the aid of common property, it must be shown that the joint stock 
was used for the express purpose of gain. * It becomes not common merely 
because property may have been used for food or other necessaries, since 
that is similar to the sucking of the mother’s breast.’ This seems to be 
good sense. If a member of joint Hindu family were sent to England, at 
the joint expense, to be educated for the Bar or the Civil Service, it seems 
fair enough that his extra gains should fall into the common stock, *as a 
recompense for the extra outlay incurred. It might be assumed that, 
when the outlay was incurred, the reimbursement was contemplated. 
But it is different where all start on exactly the same level, with nothing 
but the ordinary maintenance and education which is common to persons 
of that class of life.” 

We think that we shall be doing no violence to the Hindu texts, 
but shall be only adapting them to the condition of modern Hindu society, 
if we hold that, when they speak of the gains of science which has 
been imparted at the family expense, they intend the special branch of 
science which is the immediate source of the gains, and not the elemen- 
tary education which is the necessary stepping stone to the acquisition 
of all science. Adopting this principle, and applying it to the'present 
case, we find, as we have said, that there is no reason to suppose that 
Dayaram acquired at Dharwar and Belgaum anything more than a rudi- 
mentary education. We see no reason to doubt that the knowledge of 
law and judicial practice which qualified him for the post of a Judge was 
acquired by him in a lawyer’s office in Bombay and in the Sadar Adalat. 
Assuming that the burden of proving that this knowledge was acquired 
without any aid from the family estate lies upon the respondent, (though 
the observations of the Privy Council in Liiximon Bao Sudaseiu v. [244] 
MulUr Bao Bajee (1) tend to the opposite conclusion,) we find sufficient 
in the evidence, and especially in the earlier letters written by Dayaram 
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from Bombay, to show that Dayaram was not receiving pecuniary aid 
from his father, but on the contrary was supplying his father with such 
money as he could spare. 

We are, therefore, of opinion that the appellant’s case fails on all 
the grounds on which it has been rested : and we, accordingly, affirm the 
decree of the Suboi'dinate Judge with costs. 


Decree affirmed. 


6 B. 244 = 6 lad. Jur. 421. 

APPELLATE CIVIL. 


Before Sir Michael Roberts Westropp, Ki., Chief Justice and 

Mr. Justice Kemhall. 


Nawab Mir Kamaludin Husenkhan {Original Plaintiff), 
Appellant v. Partap Mota {Original Defendant), Respondent. 

[13th September, 1880.] 

The Summary Seiilemcnt {Bombay) Act Vll of 1863, ss. 2. 6, ^—Jaghirdar^Inam- 
dar—Suit for contribuiion—The Indian Contract Act, IX of 1872, ss. 69 and 70. 

The plaiDtiS was the jat^Itirdar ol a village in which the defendant held cer- 
tain land as inamdar on the annual payment of a certain quit-rent. The 
plaintiff’s jaghir was, in point of time, subsequent to the defendant’s inam. 
Ever since the time of the jaghir, the ancestors of the defendant, (and, after 
them, the defendant himself) paid the quit-rent to the ancestors of the plaintiff, 
and, after them, to the plaintiff himself. In 1869 the summary settlement was 
introduced into the village under Bombay Act VII of 1863. Under s. 9 
of that Act, a notice was served upon the plaintiff by the GoUeotor in respect of 
the village, and he accepted the settlement provided in ss. 2 and 6 of the 
Act. Government, accordingly, granted the village to him at the summary set- 
tlement of two annas in the rupee of the full assessment. No notice was served 
upon the defendant under the Act, nor did the plaintiff inform the defendant of 
the notice which the plaintiff had received in respect of the village. The cer- 
tificate issued by the Collector to the plaintiff, previously to the grant of the 
snnad regarding the settlement, contained the following passage Before the 
village (Vesu and Sanya) were granted in jaghir, lands were held by pefa-inam- 
dars over whioh the jaghirdars has no right They are entered in the sanad 
only for the purpose of raoeiving the settlement and paying it over to the 
Sarkar.” In 1877 the plaintiff sued the defendant for the amount of three 
years’ summary settlement which he (plaintiff) had paid to Government on 
account of the defendant’s land. 

[245] Beld that the defendant was not liable to pay, whether regarded as an 
independent iaamdar holding directly under Government or as a tenant of the 
plaintiff. 

Held, also, that ss. 69 and 70 of the Lilian Goatraot Act IX of 1872 did not 
apply to the oaso. 

Jaisingbhai v. Hataji (1) referred to and approved. 

This was a second anpeal from fche decision of H. Birdwood, District 
Judge of Surati. reversing tbe decree of Chandulal Mathuradas, Second 
Class Subordinate Judge at the same place. 

The Subordinate Judge allowed the plaintiff’s claim, but bis decree 
was reversed, in appeal, by the District Judge. Tbe facts of the case are 
fully stated in the judgment of the High Court. 

The principal question argued in the second appeal was whether the 
defendant was liable to pay the amount of the summary settlement claim- 
ed by the plaintiff. 

• Second Appeal No. 160 of 1880. 

(1) 4 8.179. 
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Shantaram Narayan, appeared for the appellant. 
Pandurang Balibhadra, appeared for the respondent. 


1880 
Sep. 13. 


JUDGMENT. 

The following is the judgment of the Court delivered by 

Westropp, C.J. — This is a suit to recover Rs. 7, being the amount 
of summary setciement assessment for three years which the plaintiff 
alleges that he has paid to Government in respect of certain lands in the 
village of Vesu held by the defendant. 
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The summary settlement under Bombay Act VII of 1863, appears 
to have been introduced into that village in 1869, The plaintiif is the 
jaghirdar of the village, which is said to have been granted to his ancestor 
by the Government of the Gaekwar when the village formed part of the 
territory of that prince. 


The defendant is a girasia, and holds in inam, in the same village, 
thirteen bighas of p^ms-laad, for which he pays a khandni (quit-rent) of 
Rs. 13-13 annually and no other Government land assessment. It is 
admitted on both sides that the ancestors of the defendant have held that 
inam from a period anterior to the grant of the village in jaghir to the 
plaintiff’s ancestor, and ever since that grant have paid the Rs. 13 13 to 
the ancestors of the plaintiff or the plaintiff. It does not appear whether 
that payment was made to the plaintiff and his ancestors for their own 
benefit, or as the agents of Government for the benefit of the State, 
save so far as Ex. 16 leads to the inference that [246] the latter 
was the case. If the thirteen bighas were subjected to a full assessment, 
it has been proved that it would be Rs. 2-8 per bigha, i,e., Rs. 32-8 
annually for the whole of his inam. So it appears that the defendant, 
inasmuch as he has uniformly paid only Rs. 13-13, holds the lands 
“ partially exempt from the payment of land revenue" — the words used 
in the preamble and text of Bombay Act VII of 1863. 

Notice under s. 9 of that Act was served upon the plaintiff in 
respect, apparently, of the whole village, but he [on the ground that the 
grant, to his ancestor, of the village was made by the Gaekwar, and, there- 
fore, as the plaintiff argued, that he (the plaintiff) was not liable to be 
served with notice under the Act], declined to receive the notice. But he 
did not, as required by cl. 8 of s. 9, send any answer in writing to the 
Collector, demanding an inquiry into his (plaintiff’s) title to hold the 
village in jaghir wholly or partially exempt from payment of land revenue, 
and he accordingly was deemed to have accepted the settlement 
as provided in ss. 2 and 6 of the Act, and he appears to have 
acquiesced therein. And Government purported to grant the village to 
him at the summary settlement of 2 annas in the rupee of the full assess- 
ment. It is not pretended either that the Collector sent any notice under 
the Act to the defendant or to any of the other minor inamdars of the 
village, or that the plaintiff communicated to the defendant or to other 
minor inamdars the fact of such a notice having been sent to him in 
respect of the village of Vesu. 

A document, numbered as Ex. 16 in the Regular Appeal, has been 
produced by witness (No. 17) and given in evidence on behalf of the 
plaintiff. It is an extract from the Collector’s Outward Register, and is a 
copy of a certificate issued on the 28th August, 1869, by the Collector to* 
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bhe plaintiff, and runs thus : — ** Before the villages IVesu and Sanya) 
were granted in jaghir, lands were held by peta-incimdars over which 
the has no right. They are entered in the sanad only for the 

purpose of receiving the settlement, and paying it over to the Sarkar. 
In this manner the sanads have been prepared. But as these villages 
have not been surveyed, the measurements have not been put in the 
sanad ; consequently the sanads are retained [247] here pending the 
survey, and this certihcate has been given jaghirdar). When the 

survey is held, this certificate should be produced, and the sanads will be 
granted to you jaghirdar) after the measurements have been inserted, 
and you should give to the registrar a fee of 1 anna for each sanads 25th 
August, 1869.” This arrangement mide by Government (the Collector) 
with the plaintiff {the jaghirdar) is not alleged or proved to have been 
entered into with the privity or consent of the defendant or other minor 
inaindars. The defendant must be regarded either as an independent 
inamdar holding directly under Government, or as a tenant of the plaintiff. 

The Collector, by issuing the notice under s. 9 to the plaintiff 
only, treated him as holder of the whole village. Neither the Collector 
nor the plaintiff gave to the defendant any opportunity of standing upon 
his rights as an independent inamdar (if such be were), and demanding 
an inquiry into his title. 

Section 7, no doubt, provides that "any settlement made with the 
holder of land, held wholly or partially exempt from payment of land re- 
venue, in accordance with s. 6 and the rules annexed thereto, shall, so far 
as the right of Government to levy the annual quit-rent mentioned in the 
said section is concerned, not only be binding upon such holder, his heirs 
and assigns, but also on the righr-ful owner, his heirs and assigns whoso- 
ever such rightful owner may be.” 


The portion of that section now quoted was intended to protect 
Government in the event of any mistake having been made in ascertaining 
the rightful owner to be served with the notice, but was not intended to 
authori;;e the Collector deliberately to overlook the rights of holders known 
by him to bo such. Exhibit 16 shows that the Collector believed the pcta~ 
inamdars (of whom the defen lant w is one) to be holders perfectly inde- 
pendent of the plaintiff, and nevertheless the Collector ignored them as 
persons entitled to demand an inquiry into their title under the Act. 
We do not say whether or not they were so ; as, whether they were so 
or were tenants of the plaintiff, it seems to us that the result of this suit 
must be the same. If the defendant were, in 1869, an independent holder in 
possession of his thirteen bighas, [248] we cannot regard the plaintiff as 
a holder of the lands within the meaning of cl. (/) of s. 32, the glossarial 
portion of the Act. In this view there has not been service of notice upon 
any holder of the thirteen bighas; and, if we are to regard the plaintiff as 
the agent of Government under Ex. 16 to collect assessment from the defend- 
ant any other peta'inaindars^ he is suing for that to which Government 
is not entitled, for there has not been any summary settlement in respect 
of the defendant s thirteen bighas either with any dc facto or any dc jute 
holder thereof. The fact that the defendant held thirteen bighas, and 
that the plaintiff held other lands in the village, does not constitute the 
plaintiff and defendant joint holders under ol. 5 of s. 9 of the Act. For in 
the view that the defendant was an independent bolder of those thirteen 
bighas, he was^ neither a joint holder nor a holder in common with the 
plaintiff. Their holdings were in that view separate. 
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If we take the other view, and regard the defendant as a tenant of the 
plaintiff, we find no provision in the Act which enables a landlord or 
superior holder to distribute the sun^mary settlamenc assessment anoongst 
his tenants or sub-holders, such as there is in the Bombay Local Fund 
Cess Act (III of 1869, s. 8) with respect to the recovery of local cess by 
superior holders from their tenants. There is nothing in the Bombay Act 
VII of 1863 which indicates any general intention on the part of the Bom- 
bay Legislature to enable the holders, from Government, of lands wholly or 
partially exempt from payment of land revenue to alter existing contracts 
as to rent between those holders and their sub-tenants. The preamble 
of Act VII of 1863 only speaks of an intention to deal with " the relative 
rights of Government and the holders ” — evidently by tbe expression 
“holders" meaning those who hold directly from Government. And in 

s. 4, where the Legislature outsteps that intention by treating of 
“ any special or extra cess, fine or tax" customarily levied from the holders, 
occupants or of land, and enacts that Government may, in lieu 

of such extra cess, fine or tax, impose on the land “any sum, which 
may be deemed a fair equivalent, as an annual assessment to be paid 
under all circumstances,” the second clause provides that “whenever, 
under the preceding clause, any such cess [249] fine or tax, hitherto 
payable by the occupant, cultivator, or other person not being the owner, 
shall be made leviable from the owner, it shall be lawful for such owner 
to recover from such occupant, cultivator, or other person, so long as the 
said occupation, cultivation or other tenure of the land shall endure, the 
amount of the commuted assessment fixed in lieu of such cess, fine or tax," 
This section shows clearly that it was the intention of the Bombay Legis- 
lature to confine the right of the owner (that is, superior holder) to recoup 
himself, as against his sub-tenants, in respect of annual assessment by wav 

of summary settlement to be levied from him by Government under the 

Act, to cases in which such annual assessment was substituted for a special 
or extra cess, fine or tax previously payable by such sub-tenants. It is 
easy to understand why the Bombay Legislature should not empower the 
landlords to recoup themselves as against their tenants in other instances 
than those in which a burden, theretofore directly borne by the latter, was 
rendered payable in the first instance by the former. 

The immunity to be gained by the landlord under the Act from 
inquiry into his title to total or partial exemption from payment of land 
revenue, and for which immunity he was to pay a quit-rent of two annas 
in the rupee of what would be a full assessment, was not necessarily any 
benefit to his sub-tenants, many of whom were, no doubt, already paying 
to him rack-ren ts, and could not in fairness be subjected to any additional 
burden. Nor, in such a case as the present, does there appear to be any 
]ust reason why tne summary settlement assessment, payable under the 
Act by the plaintiff, should, so far as it respects the lands held by the 
defendant, be ultimately chargeable on him. His title is admitted bo be 
older than that of the plaintiff. When “ the village of Vesu '' was granted 
by the Gaekwari Government to the ancestor of the plaintiff, it must be 
^ken as so granted subject to rights which were good as against that 
government, which could not lawfully grant more than belonged to itself. 
We cannot presume that it intended to confiscate such rights in favour 
of Its grantee, and no evidence of any such intention in this case has been 
brought to our notice. That the State cannot, by its grants, destroy 

® which are good against itself, is very [250] clearly express- 
ed by Professor H. H. Wilson in bis observations quoted in 12 Bombay 
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High Court Reports, Appendix, p. 34, and in those of Mr. Mountstuart 
Elphinsfeone quoted in the same volume. Appendix, p. 39 ; and see B. N. 
Mandlik v. Dadaji Bapuji Desai (1), Desai Himatsingji v. Shivsang 
Bhavabhai (2). It matters not whether the sanad or grant contains a 
reservation of such rights. The State cannot grant what does not belong 
to it. And whether the defendant is to be regarded as the immediate 
tenant of Government or as the tenant of the plaintiff, wo do not see how 
the defendant’s elder title could justly be made to bear the annual charge, 
or any part of it, incurred by the plaintiff as the price of evading an inquiry 
into his junior title, or how the circumstance that the plaintiff has so 
escaped, can benefit the defendant. If the defendant’s rights were good 
against the Gaekwari Government, which granted the village to the plaint- 
iff, those rights would be equally good against the present Government, if it 
resumed the village, or if it caused the village to be sold for non-payment, 
by the plaintiff, of the summary settlement assessment so long as the 
defendant paid x'egularly to the person who, or the Government which, 
might at the time be entitled to receive it, the annual khandni of Rs. 13-13, 
with which only his thirteen bighas were chargeable. 

Section 4 of Bombay Act VII of 1863 has been repealed by s. 2 and 
sob, A of Bombay Act V of 1879, but is re-enacted in ss. 49 and 50 of the 
same Act. 

We see no reason for holding that, under the circumstances above 
detailed, ss. 69 and 70 of the Indian Contract Act .could be properly ap- 
plied in this case. 

The decision of a Division Bench of this Court in Jaisingbhai v. 
HatajiiS) seems to be in accordance with that at which we have arrived 
in this case. 

For the foregoing reasons only we affirm the decree of the District 
Judge with costs. 

Decree affiniied. 


6 B. 291. 

[251] ORIGINAL CIVIL. 

Before Sir Charles Sargent, Kt., Justice. 

Brito and another (Plaintiffs) v. The Secretary op State for 
India in Council (Defemiant).'^' [I3th August. 1881.] 

SflZi {Bombay) Act VII of 1873— Aci XVIII of 1877 — Duty paid Mtififr former Ac/ — 
Effect of neio Act bp which duty mcrea^ied coming in/o operation before iwjwvai of 
salt-“hicreased duty paid under protest— Suit to recover excess — Set-off— Excise 
duty— Customs. 

Prior to the 28th December, 1877, the oxoifo duty on salt manufaolured 
in Bombay was Rs. 1-13-0 per maund, and the Act whioh regulated the importation 
and transport of salt in the Presidency of Bombay was the Bombay Balt Act Vll 
of 1873. The plaintiffs, who wore salt merohants, were desirous of exporting salt 
from the salt-works at Uran and Panvel, and accordingly, under the provisions of 
Aot VII of 1873, made four several applications in writing to the Assistant Collector 
of Salt Revenue for the necessary permits on the following dates, uu., 37th No- 
vember. 1877 : 17th December, 1877 ; 17th December, 1877 ; and 24th Dooembat 
1877 . Each application stated the amount of salt which it was proposed to exporti 
and at the time of sending in such applications the duty payable in respect of the 

• Suit No. 606 of 1878. 

(1) 1 B. 623 {528). (2) Printed Judgments of 1880, pp, 186, 187» 

(3) 4 B. 79. * t't' * 
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meationed was paid. Receipts for the duty so paid were 

9 Sfh n applications were duly registered before the 

28th December 1877. The salt comprised in the first three applications amounted 

maunds°2*74rha/h ‘i*! quantity, with the exception of 

h^ft th ^ been removed by the plaintifls before the 28th December. 1877 ; 

but at that date no part of the salt which was the subject-matter of the last 
pp ica ion (24th December, 1877) and which consisted of maunds 10 483 had 

force Iv wSrict fh^e ev® ^877 cam; into 
rom Rs 7^3 0 fo Rs Q fi n n manufactured in Bombay was raised 

Til fi'* , * i P ' maund, and on that day the sarkarkun refused 

to allow the plamtifis to remove the balance of the first three lots Iviz 2 748 

unless an addiUoLl dulr at ’Ihe 
rate of eleven annas per maund, was paid in respect thereof, allegine^ that the 

t^LT?- Ta . paid under protest 
to Br^l^h Mai amounting to Rs. 9,096-5-0, aL exported the Lit 

to British Malabar, having previously obtained certificates from^ the Collector 

that excise duty at the full rate of Rg. 2 - 8-0 per maund. had “een na^d ^nn 

production of these certificates at the ports o^f British 
Malabar, the salt was admitted free of customs dntv Tho «ia:«f;ff u 

^°'?000 d* to recover the said sum of Rs. 9,096-5-0 together^with XumLf 
Ko. 1,000 damages alleged to have been sustained by reason of tha dpiav in 
removing the salt caused by the conduct of the Lrkarknn Th« 
ooU.aM .tat ta,i.g paid lb. dta, I, ol ttaZl. 

importation of the salt into the norts of T^riHoU payable on the 

longer recoverable' from the defendant The therefore, no 

tor of Customs at Bombay forceryfioLtes tha? ^7 applying to the Collec- 

authorities as money had and received to tha of the customs 

of the enhanced customs duties at such poLs. ^ Plamtifis) to the payment 

The P^tiffsjvere salt merchants, carrying on business in Bombay, 
manufacture, storage, possession and transport of ^salt i^thT^Sd 

Deferbefimtt'was'^^^ (VH of 1873). Until the Tai^rs^h 

Svrne Sh f ® Of the Collector of Salt 

salt from thf R ^ J torequire merchants who were desirous of exporting 
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1881 lying, requiring him to permit the removal of the salt on which such duty 
AUG. 13. had been paid. 

[253] In accordance with the usual practice, the plaintiffs made four 

Original several applications, in the above stated form, for the removal of salt 
OlVIL. belonging to them, which was then lying atPanvel and Uran. The appli- 

cations were made on the following dates, viz., 27th November, 1877; 17th 
® ® * December, 1877 ; 17th December, 1877 ; and the 24th December, 1877 ; 

and at the time of such applications the respective amounts of duty payable 
in rtjtopect of salt therein mentioned was duly paid. Eeoaipts for the duty 
so paid were given to the plaintiffs by the Collector of Salt Revenue, and 
all four applications were duly registered at the office of the sarkarkun 
before the 28th December, 1877. 

The salt comprised in the first three applications amounted, in all, to 
maunds 20,972. The whole of this quantity, except maunds 2.748, had 
been removed by the plaintiffs before the 28bh December. 1877; but at 
that date no part of the salt, which was the subject-matter of the last 
application (24th December, 1877), and which consisted of maunds 10,483 
had yet been removed. The plaintiffs complained that they had made 
arrangements for the removal of the balance of the three first lots 
(2,743 maunds) and of the last lot of maunds 10,483 ; but on the 
28th December, 1877, the sarkarkun refused to allow any of the said 
salt to be removed, unless an additional duty, at the rate of eleven annas 
per maund, was paid in respect thereof, alleging that the same was leviable 
under Act XVIII of 1877, which came into force on the 23th December, 
1877. 

The plaintiffs, ultimately, paid under protest the additional duty 
demanded, amounting to Rs. 9,096-5-0, and filed this suit to recover such 
payment together with a sum of Rs. 1,000 damages, alleged to have been 
sustained by reason of the delay in removing the said salt caused by the 
conduct of the sarkarkun. The plaintiffs contended that, having paid 
the duty in respect of the salt comprised in the four applications and the 
same having been received by the Collector before Act XVIII of 1877 
came into force, they were nob liable to pay any further duty, and that the 
Act XVIII of 1877 did nob apply to the said salt. 

In his written statement the defendant alleged that no application, 
under s. 26 of Bombay Act VII of 1873, for a permit [254] for the 
removal of the salt on which the increased duty had been levie'l, was 
made by the plaintiffs before Act XVIII of 1877 came into force on the 
28bh December, 1877. By that Act the excise duty on salt manufaotured 
in the Presidency of Bombay was raised from Re. 1-13 per maund to 
Rs. 2-3 per maund. 

In the following paragi'aphs of his written statement the defendant 
sought to establish a set-off against the plaintiffs* claim : — 

6. "The defendant further says that the plaintiffs* said applications 
were for leave to export the said salt to British Malabar within the 
Presidency of Madras, and that the plaintiffs, for the purposes of such 
export, obtained from the authorities at the ports of export, on the 30th 
day of January and 9tih and 16bh days of February, 1878, five certificates 
that excise duty at the full rate of rupees two and annas eight per 
maund had been paid by the plaintiffs on the said balanoe of such salt. 

7. " The plaintiffs thereafter imported the said balanoe of salt by 
sea into British Malabar. At the time of such import a customs duty of 
rupoes'two and annas eight per maund was, under and by virtue of the 
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on all salt imported bv 

sea into British Malabar or any other port of British India. 

into RriUsh M allowed to imoort their said salt 

ru;e°es two and°“ aVexS du^Hf 

1 ^ 1 .^ IK exemption from customs duty under and hy 

August!V 875 Government of India dated the 5 th of 

9 . If the plaintiffs had paid excise dutv on the said salt at the 
rate of rupee one and annas thirteen only per maund. they would hive 
had to pay a further duty thereon at the rate of eleven annas ner maund 

anla: eTght pe'r“mrund° 

tel puiSSrtjjsuu “’'oft ‘9°o?6‘ fd rir «™ 

had to*mv te Dlaiotiffa would hava 

p^r r.“,d“' 0 “ "'1 — telLou ooiy 

not plaintiffs admitted that they could 

not prove damages beyond the sum of Rs, 50 . ^ ^ 

Inverariiy and Jardine, for plaintiffs 

MaM (Advocate- General) and Lang, for defendant. 

XXrVof authorities were cited in the argument -—Act 

Bo„h.y 

feTlim S*r”* * '®®?' “■ ® ' ■'" '* Kalmnii d) ■. Note 

JUDGMENT. 

ir:i« LruiTaLr BrA“>'s^'“‘,"i 8 “ 6 T;“™-. -rf “■? 
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duly notified to the same officer not later than the 26th Deoembefr 
On the 28th December, however, 2,748 maunds comprised in the threo 
earlier applications as well as 10,483 maunds, the subject of the latest 
application made on the 24th December, still remained to be removed, and 
it was admitted by counsel for the plaintiffs that no formal application 
for the removal of this salt was made to, and received by, the sarkarkun 
as contemplated by a. 26 of the Bombay Act VII of 1873 until after the 
28th December. On that day the Act XVIII of 1877 came into force, 
by the sixth section of which the excise duty on salt manufactured in 
Bombay was raised to Rs. 2-8-0- per maund. The formal application 
to the sarkarkun to be allowed to remove the above salt was subsequently 
made by the plaintiffs, when they were informed that they must pay 
the higher duty, — no formal application for removal, as contemplated by 
the Act, having been made before. The plaintiffs ultimately on the 16th 
January, 1878, paid to the salt authorities, under protest, the difference 
between the higher and lower duty, amounting to Rs. 9,096-5-0, on 16th 
January, 1878. 

Now, when Act XVIII of 1877 became law on the 28bh December, the 
excise duty of Re. 1-13-0 bad been already paid on the salt in question ; 
and although such duty may, according to the practice of the department, 
have been credited only to the account of the taluka and not of the 
revenue, the plaintiffs had acquired the right to remove the salt, when- 
ever they might think proper, by simply complying with the usual forms 
required by Act VII of 1873 ; and it would bo contrary alike to principle 
and authority to construe Act XVIII of 1877 as operating retrospective- 
ly 60 as to destroy that right and to impose a heavier burden on the 
plaintiffs as a condition of their removing the salt. Indeed, I do not think 
that the Advocate-General ventured to dispute that the increased excise 
duty had been improperly levied from the plaintiff by the salt authori- 
ties. 


It was admitted, however, by counsel for the plaintiff that the salt in 
question had been subsequently imported into Madras ports under the 
authority of the certificates. The customs import duty at the above 
ports had been raised, by 8. 4 of Act [267] XVIII of 1877, from 
Re. 1-13*0 as fixed bv art. 49 of the Indian Tariff Act of 1875 to Rs. 2-8-0 
per maund, and it was admitted by Mr. Macpherson for the plaintiffs that 
the salt in question was allowed to pass free on the strength of its having 
already paid the duty of Rs. 2-8-0 per maund at Bombay, as stated in the 
above certificates. Under these circumstances it was contended for the 
Secretary of State that the Rs. 9,096-5-0 which had been paid to the salt 
authorities in respect of the duty at Rs. 2-8-0 per maund must be deemed 
to have been already appropriated by the plaintiffs to the payment of the 
customs duty payable on the importation of the salt into the Madras ports, 
and was therefore no longer recoverable from the defendant. I think this 
construction must prevail. The customs duty on the salt in question was 
not levied on importation into the ports of Madras on its being shown by a 
proper certificate issued by the Collector of Customs at the port of Bombay 
that the excise duty had been duly paid on its removal. That being so, 
the plaintiffs, by applying to the Collector of Customs at Bombay for 
such a certificate, by presenting it at the Madras ports, and claiming on 
the strength of it that the salt should be admitted free of customs duty, 
virtually appropriated the Rs. 9,096-5-0 excess of excise duty which 
remained in the hands of the customs authorities as money had and receiv- 
ed to the use of the p^intiffs to the payment of the enhanced customs 
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duty at such ports. As to interest on the Es. 9,096-5-0, it may be that 
the appropriation of the Es. 9,096-5-0 was not complete until the plaint- 
iffs made use of the certificates at the ports of import; but interest does 

not run at law on money had and received and no notice was given to the 
Government in the interval, such as is required by Act XXXII of 1839, 
to enable the plaintiff to recover interest as damages. I think, however,’ 
that there is no sufficient reason for doubting the plaintiff’s statement that 
he incurred a loss of Es. 50 by his having to compensate native craft which 
had come toUran by his directions to bring away the salt in question, and 
was afterwards obliged to leave without cargo. This claim was asserted 
very early in the correspondence between his solicitors and the Govern- 
ment authorities, and the smallness of the sum claimed is in favour of the 
bona fides of the plaintiffs. 

must pass for the plaintiffs for Es. 50. Parties to 

pay their own costs. 

Attorneys for the plaintiffs.— Messrs. Craigie, Lynch and Owen. 

Attorneys for the defendant.— Messrs. Hearn, Cleveland and Little. 


6 B. 2S8. 

OEIGINAL CIVIL. 

Before Sir Michael Roberts Westropp, Kt., 

and Mr. Justice Mehnll. 


Chief Justice, 


Mayabhai Pr.’SMBHAI (Original Defendant), Appellant v. 
IRIBHUVANDAS JaGJIVANDAS, BY HIS ASSIGNEE, MOTILAL 
TRIBHOVandas (Original Plaintiff), Respondent.’^ [6th August, 1881.] 

Decree^Execution—Liitiiiaiion Act XV of 1877 sch TJ ci o j 

Code. of 1877. s. 230. Procedure 

The plaintiffs obtained a decree of the High Court of Bombay against the de 

22nd Pebruar^y, 1867. The defendant, after the passing of the Lcle 
a^inst him, resided in Ahmedabad. In July, pUintiff assigned his decree to L 
who in 1876 assigned it to M. Prom time to time M. oLined orders for tC; 

TheTaaf ** decree, but was always unable to proceed to execution 

1879. In April, 1879, the decree was transmitted to the Court at Ahmedabad 
execution and that Court in September, 1879. issued a Xranrof «“ st against 
thedefendant against the order for which the defendant appealed 

thf d«7e^?°f 1°'*’ February, 1880 I^ ipHl llsi 
the defeodant was IQ Bombay, and M the decreA lool, 

calling on defendant to show clufe ^ 

against him. On 3rd May the summons was made absolute The defendant 
ed. and contended that the application lor execuGon was barred 
under s. 230 of the Civil Procedure Code (Act X o IS^vT wbinb 
- with cl. 180 of sch. II of Limitation Act, XV of 1877 

Ueldf that the application was not barred OIaiicia ifln 4 -u ^ ^ ^ , 

the tnmitation Act XV of 1877, was intended to re folindeuroTs^^^^^^^^^ 

Civil Procedure Godeiand not to be in any wav contrnllAfl hv ?*- g oo/v 
not apply to decrees made by the High Cou^t? Mention 230 does 

£F., 36 C. 543=9 C.L.J. 271 = 1 Ind. Gas. 168; Ippp,, 20 C. 551; R., 7 M. 530.] 

tb. d„n. F.b™„y, I867,',bo«]lt^b:U° ,td” g“S 
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In fchis suit the plaintiff Tribhuvandaa Jagjivandas had obtained a - 
decree against the defendant on 22qd February, 1867, for Es. 15,582-8-0 
and costs. 

[259] On the 6th July, 1872, the plaintiff, Tribhuvandas Jagjivandas 
assigned the above judgment-debt to Laliubhai Balmukundas, his execu-. ^ 
tors, administrators and assigns, for Rs. 6,000. 

On 5fch October, 1876, Laliubhai Balmukundas assigned the judgment- 
debt to Motilal Tribhuvandas, his executors, administrators and assigns, 
for Rs. 5,000. 

After the passing of the decree, the defendant resided atAhmedabad, 
At the date of the application for execution he was in Bombay. 

Motilal Tribhuvandas from time to time obtained from the High 
Court orders for the execution of the said decree, but was unable to execute 
the same. The last order was made on the 4th February, 1879. 

On 15th April, 1879, an order was made by the High Court that the 
decree should be transmitted to the Court of the Subordinate Jud^e of 
Ahmedabad for execution. 

On 23th August, 1879, an application was made to the Court at 
Ahmedabad for execution of the decree, and on 10th September, 1879, a 
warrant of arrest was issued against the defendant, returnable on 25th 
October, 1H79, but the defendant could not be found. The defendant 
appealed to the Appellate Side of the High Court against the order of the 
Court at Ahmedabad by which the warrant of arrest was issued ; but the 
High Court, on 10th February, 1880, confirmed the order. 

On 27th February, 1880, the Court at Ahmedabad extended the time 
for the defendant’s arrest to 12th April, 1880. On the 9th April, 1880, a 
further extension to 12th August, 1880, was granted. 

On the 30th April, 1881, a summons was granted, calling on defend- 
ant to show cause why tbe decree should not be executed against him, 
and on 3rd May, 1881, that summons was made absolute by Bayley, J. 

The defendant appealed. 

Starling (with Marriott^ Advocate-General) for appellant contended 
that the application was barred by s. 230 of the Civil Procedure Code, 
(Act X of 1877), which was to be read with cl. [260] 180 of sch. II of 
the Limitation Act, XV of 1877. He referred to Azhootosh Dutt v. Doorga 
Churn (1) ; Anandrav Chiniajt v. Thakarchand (2) ; Ramkishcn v. Scdhiiik)] 
Byraddi Subbareddi v. Dasappa Ban (4). 

Lang, lor respondent, was not called upon. 


JUDGMENT. 


Westropp, C. J. — We think the order of Bayley, J., must be affirm- 
ed with costs. Clauses 178 and 179 of the second schedule of the Limita- 
tion Act show that cl, 180 of that schedule was intended to be inde- 
pendent of s. 230 of the Civil Procedure Code, and uot to be in any way 
controlled by it. We think that s. 230 does not apply to decrees made 
by the High Courts ; see Unnoda Persaiid v. Krtsto Coomar (5) ; Thorpe 
Adams (6) ; The Queen w. Champneys (7). 

Order afinned. 


-vttorney for appellant. — Mr. Shamrav Pandurang. 
Attorney for respondent. — Mr. J, Macfarlaiie, 


(2) 5 B. 245. (3) 2 A, 276. 

(5) 16 B.L.R.60 (note) = 19 W.R. C, R. 5, 
(7)L.R.6 C.P.384. 


(1) 6 0. 504. 

(4) 1 M. 403. 

(6) L.R. GO.P. 125. 
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6 Boni. 261 


Before Sir Charles Sargent. XL. Justice, and Mr. Justice Melvill. 

Aben Sha Sabit Ali and another {Plaintiffs) v. Cassirao 
Baba Saheb Holkar and others {Defendants) 

[I7tih March, 1382.j 

Privy Council, appeal to-^Ceritficate as to value of subject-matter of ike suit^Final 

' a -Interlocutory Order-Civil Procedure Code {Act X of 

io/7j, SS» 695, 600. ' 

An order in a partnership suit for account refusing to allow the plaintiffs to 
have their accounts taken m a particular manner suggested by themselves, unless 
they would consent to give certain credit in their accounts to the defendants is' 

c A. meaning of cl. (6) of s. 595 of the Civil Procedure 

Code, ^though the effect of such order may be to make it impossible for the 

an consequently, an appeaUrom such, 

an order of the High Court to the Queen m Council does not lie. 

[R., 8 B. 648; 1 O.G. 205 (207) ; 52 P.R. 1907 = 34 P.L.R. 1908 = 119 P.W.R. 1908. ] 

f plaintiffs, for a certificate under s. 600 

of he Civil Procedure Code (Act X of 1877) preliminary to tiling an appeal 

^ u® Westropp. C. J., 

and Melvill, J., ontheSOch July, 1881. 

The suit was for dissolution of partnership and for an account of cer- 
tarn opium transactions m which the plaintiffs and defendants had been 
engaged The plaintiffs alleged that there had been large losses in the 
partnership transactions, which they had paid, and they sought to recover 

defendants. The defendants, on the 
alleged tliali the transactions had resulted in profits which the 
plaintiffs had appropriated. They alleged, further, that, by the contract 
of partnership, all transactions were to be effected bv one of the 
defendants named Vittuldass Mungulji ; that the plaintiffs had violated 
SarlT by themselves entering into some contracts, and they asked 

I’® transactions, and that the 

refereed to the Master in Equity to take an account of the part'nershin- 
dealmgs and transactions between the plaintiffs and defendants. One o^ 

thL tCsai^ decree was as follows “ And this Court doth declare 

lv‘f/^J ” dealings and transactions as were entered into by the defendant 
Vittuldass Mungulji in the name of the plaintiffs and on behalf of the said 
partnership, and doth order and decree the same accordingly ” 

he cetSfied inquiry the Master made a special report in which 

be certifaed that the partnership had effected contracts of sals of 1 

chests of opium ; . that, of these, Vittuldass MnngnirLd entered into 

orJhe na°f 615 chests in the name of the plaintiffs and on behalf 

Of the partnership, and that the contracts for the remaining 620 chests 

shfp but“that h'°‘° partners on behalf of the said partner- 

daas Mungulji from the contracts of sale entered into by the othe? 

* Late Supreme Court file. Equity Side.- 
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1882 partners. The plaintiffs alleged that upon all these contracts of sale a 
March 17. loss had been incurred. 

[262] The Master also reported that certain teji inundi (1) contracts 

Original for the purchase of 450 chests of opium set out in an annexed schedule 
Civil, been entered into ; that the contracts for some of these chests had 

been made by the defendant Vittuldass Mungulji in the name of the 
plaintiffs and on behalf of the firm, and that the contracts for the remain- 
der of the chests had been made by the other partners ; but that he was 
unable, on the evidence, to distinguish bow many of the 450 chests formed 
the subject-matter of such contracts as had been entered into by Vittul- 
dass Mungulji in the name of plaintiffs and on behalf of the partnership, 
and how many of the chests formed the subject-matter of the contracts 
which had been entered into by the other partners, or to distinguish the, 
two classes of contracts* 

To this report some of the defendants filed exceptions, but their 
exceptions were overruled by the Court, which confirmed the Master’s 
report, and the case went back again to the Master's oflSoe. 

The plaintiffs were unable to produce further evidence before the 
Master with reference to the special class of contracts of which an account 
was ordered by the decree ; and in June, 1880, they pronosed that out of 
the 1,235 chests, made up of the 615 chests and the 620 chests mentioned 
in the Master's special report, there might be selected the 615 chests in 
I'espect of which the loss was least, and, therefore, in resnect of which the 
amount claimable from the defendants was least favourable to the plaint- 
iffs ; and that such 615 chests might be considered as the chests in respect 
of which the plaintiffs were entitled to claim in account from the defend- 
ants. subject to the plaintiffs proving that they had paid the losses 
incurred in respect of such 615 chests. 

The Master refused to adopt this proposal, and thereupon the plaint- 
iffs moved before West, J., for an order that the Master he directed to 
proceed in the matter in the way suggested by the plaintiffs. After 
argument, West. J., made an order on the 7th October, 1880. substantially 

in the terms proposed by the plaintiffs. Fiom that order the defendants 
appealed. 

Before the Appeal Court — which consisted of Westropp, G.J., and 
[263] Melvill, J. — a point was taken which had not been suggested in the 
Court below, viz., that it appeared, in the evidence taken before the Master, 
that in respect of the 450 chests, which formed the subject-matter of the 
tcji mundi contracts, a profit had resulted to the partnership; that the 
defendants were entitled, under the decree, to bo credited with the profits 
made upon the chests which were the subject-matter of the teji inundi 
contracts of purchase described in the decree : that, by reason of the mode 
in which the plaintiffs had kept the books, it was, as stated in the Master’s 
report, impossible for the defendants to show how many of the chests fell 
within the specified class of contracts and that it was unjust that the 
plaintiffs were, under the order of West, J., to be relieved from the neces- 
sity of giving strict proof that the particular chests, in regard to which 
losses had been sustained, fell within the class of contracts on which the 
defendants were to be liable under the decree : while the defendants were 
to be held bound to give such proof with respect to the particular chests 
on which a profit had been made. The evidence had, however, failed to 
identify the particular 450 chests. 


(1) Ten mundi contracts are a’oertain class of wagering contracts. 
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>'ef«sed to confirm the order made by West, J., 
unless the plaintiffs would consent to give the defendants credit in the 
accounts for the profits made upon the whole of the 450 chests which 

® ®"’^j?°*;-™‘‘tter of the teji mundi contracts of purchase, it being 

within the 

contracts described m the decree. The plaintiffs refused to do this, and 
CB 0 Uourfc thereupon reversed the order made by West, J. 

dnrfl ^ petition, under s. 600 of Civil Proce- 

to shnw ^ ^ January, 1882, obtained a rule nisi calling on the defendants 

talnoTf ^ certificate should not be granted that the amount or 

value of the subject-matter of the suit exceeds the sum of Rs. 10 , 000 . 

Kirkpatrick, lor the defendants Nos. 1 , 2 and 3 . 
defeD^nt^°°' (Acting Advocate-General), for the fourth 

Starling, for the plaintiffs. ‘ 

Por the dgfgn^a^Qtg contended that the plaintiffs’ petition 

“m wt rlhi il°' ' orfo" 

sel reTerred to k Coun- 

qtat 24 1 Supreme Court, 1823, els. 60 and 63, 
& 25 Vic. c. 104; Letters Patent, 1862 and I 860 ; Act VI of 1874 • 

SonllLr v "i'J = ™£r 73 )f ^Danfetf “cf ^ 

pp. 850, 855, 857; Seton on Decrees (’ 2 nd ed., 1879)r*Vor II,T 6 oT’ 
■v™ard De hZlln^e ''' Discount Company 

the natur?yI 7 o!?’ f°°°®k ‘^^at the order sought for was in 

S Ann^ fnd k k f®'-J®‘».nanng which had been refused by the Court 

order was Vln ^ Alikhan v. Bajah Ojoodharam (7). The 

order was really a final order, as the plaintiffs could not proceed with the 

JUDGMENT. 

• ,, J-— We think that the order made bv the Court of Anr,a i 

.be 

LI H 

fche same wordq a-q « 4 nf A/**, -^t-t 10^4 i.i oode, which is in 

decrees anTorLg and all othi d ^ is between final 

boweve, v,„ J 

kj.. .t. [288] r. ®ori 


fii 4 .70, <") 2 A. 85. 

'7 ® Ch. D. 589. 

87)5 \V.B. P.O. 83 = 10 M.I.A, 640. 


(3) 9 B.H.C.B. 398. 
(6) 3 O.P.D. 67. 
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1882 Be la Graiiqe (l), “ fchere cannot be an order which is neither final nor 
March 17. interlocutory.’' Now the order in question is certainly not the final order 

in the cause. It does not deal finally with the rights of the parties th the 

Original suit, but merely atfects the mode in which their rights are to be ascertained 
OlVIL. and determined, and falls within the definition of an interlocutory “order 

given by Cotton, L.J., in the same case, viz.^ “ an order which directs 

6 B. 260. 0 ^^ action is to proceed.” 

It has been urged that the order now before us is, in effect, final, inas- 
much as, while it stands, the plaintiff will be unable to establish 
his case against the defendants. Cotton, L.J., however, in the case just 
referred to, cites White v. Witt (2) as an authority for the proposition 
that “although the effect of a final judgment will result from making an. 
order unless it be set aside, still this circumstance does not prevent the 
order from being interlocutory.” In that case Jessel, M.R., says : * It 
has been said and truly said that in this particular case the whole cause of 

action was referred to chambers It is impossible for ua to look at the 

nature of the contest ; we must look at the form of the proceeding. ” 

We are, therefore, of opinion that the order against which the plaint- 
iffs seek to appeal, is not a final order within the meaning of cl. {b) of s. 595 
of the Civil Procedure Code, and wo must refuse to grant the certificate 
which has been applied for. 

Attorneys for the plaintiffs : Messrs. Tobin and Roughton. 

Attorneys for the defendants : Messrs. Payne and Gilbert and 
Messrs. Craigie, Lynch and Owen. 


6 B. 266. 

[266] ORIGINAL CIVIL. 

Before Sir Charles Sargent^ Kt., Justice. 

- - ) 

Nusserwanji Mbkwanji Pan day and others, (.Plaintiffs) v. 

Gordon and others, (Defendants).* 

[24th, 26tb, 27th, 29th and 30th August, 1881.] 

Co7npany — hijunctio7i—Snit by agents of company to restrain it from carrying into 
effect a resolution of dvectors^Power to appoint solicitors to company^Practice’— 
Joinder of causes of action— Same parties suing in different — Civil Proc$» 

dure Code Act X of 1877, .ss. 26 and 31. 

By the Memorandum and Articles of Association of the New Dhummsey Poon- 
jabhoy Spinning and Weaving Company, the pUintifis’ firm of M. P. & Co. were 
appointed agents of tho compAny for twenty-five years, and it was provided 
that they should have tho general control and maoagement of the company* 
Clause 98 of the Articles provided that the said firm, as such agents, should have 
full power and authority (infer alia) to appoint and employ, in or for the purposM 
of the transaolion and management of the affairs and business of the company, 
such solicitors as they should think proper. An agreement dated 26th August, 
1874, was also entered into between the company and tho partuors in the firm of 
M. F. & Co., their executors, administrators and assigns, for the fivw being 
constituting the partnership firm of M , F, ib Co., whoroby it was agreed that the 
said firm should bo ageuts to the company for twenty-five years to buy and sell, 
&c., and particularly to exercise all tho powers contained in ol. 98 of thf 
Articles of Assooiation. Messrs, C. & B, were duly appointed solioitora to tho 
company and acted as such for a considerable time. Morwanji Framji, one of 
the members of the said firm of M. F. tfc Co., died in the middle of March, 1876. 
The plaintiffs complained that G., one of the shareholders in the company, became 


* Suit No. 324 of 1881. 

(1) 3 C. P. D. 67. (2) 5 0h,X). 689. 
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desirous of ousting the plaintiSs from the position of agents of the company, and 
of becoming the managing director of the company ; that, in July, 1881, he pro- 
cured his own election, and that of certain nominees of his as directors of the 
company ; and on the 8th August, 1881, procured the passing of a resolution at 
a Board meeting to the effect that as Messrs. C. & B., the cLpany’s solicitors, 

Tnmna desirable for the interests of the 

change should be made, and that Messrs. H. C., &L. be appoint- 

nLin^th ' The plaintiffs alleged that the only object of 

resolution was to facilitate the design of G., of ousting the plaint- 

Ik / m ®g®°cy, and getting the management of the company for himself • 

that Messrs, H. C . & L. had been for a long time the solicitors of G H had 
been ad rising him in his designs upon the company and upon the plaintiffs and 

they contended that the resolution was a breach of the contract between the 

lomllnl ^“The Dlainrtf ' violation of the Articles of Association of the 
company. The plaintiffs sued G. and two other directors of the company and 

^ injunction against the defendants to 

1874 and^i^nf'?“ cn““iitting any breach of the agreement of 26th August 

Messrs H C If effect the resolution appointing 

Messrs. H. C., L., as solicitors for the company, and to [2671 restrain them 

CTotf nf rnThThii:rut -- 

commet ’tLf fht firif M^f “Tforlrt^^ f if 

Of the company for t wf^y.fi;fye;;a^‘;f IlU^Ve'“^h\"toVuro^n^ L^t^t^af ^ 
by Its nature survived to the plaintiffs after the death of Merwanji J>am^I 

management. company m virtue of their general powers of 

rcSmrffir^ 'c?urrwoTd‘LtrnL^tr;rn^^^^^^^^^ 

grouZltt°thI resit n^f If i“i“nction on the 

faff's °'®' ’■ i“ n'^'^cr thal this pIinfStT 

the defendants, it was proposed that the plaint sh^nM V pressed against 

cause of action in two of the nlaintiffo /ic «/,« be amended oy alleging a 

it. .11 >h. ,1.1,111, „ ,11,'."“™“.”" " * ““ “ *““» 

ID,.. Tc r f ” ^ 

K r"”“ f, ‘jys: - ?‘l'j 
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Dhuramsey Poonjabhoy Spinning and Weaving Company. Limibed, and 
the fourth defendant was the Company itself. 

[268] The plaint stated that by cl. 4 of the Memorandum of As- 
sociation (1) of the said company it was provided that the plaintiffs’ 
firm should be appointed agents of the said company, and the said clause 
provided that the company should enter into an agreement with the 
plaintiffs' firm providing for the continuance of the plaintiffs’ firm as 
such agents for the term of twenty-five years on the terms specified in 
the said clause. 


By cl, 97 of the Articles of Association (2) of the said comoany it was 
provided that the then members of the plaintiffs’ firm of [269] Merwanji 
Framji and Company, and such other persons as should for the time being 
constitute the said firm should, upon entering into an agreement with the 
company, be the agents of the company for twenty-five years, and 
should have the general control and management of the company ; and 
by cl. 98 it was provided (3) that the plaintiffs’ firm, as such agents, 
should have full power and authority (mter alia) to appoint and employ 


(1) Clause 4. — Merwaoji Primji Panday, Nusserwanji Merwinji Paoday, Dorabji 
Framji Pandayand Dbunjibhoy Pestooji Paoday. and such other person or persons 
as shall for the time being constitute the firm of Merwaoji Framji and Company, now 
carrying on business in Bombay, shall be appointed agents of the company for the 
purpose of carrying on the business of the company, and the company shall enter 
into an agreement with them providing for their continuance in such appointment 
during the term of twenty-five years at the remuneration of a commission of one half 
anna on every pound of cotton yarn manufactured and sold bv the company, equal or 
superior in quality to thirties, and of a commission of ono-quarter of an anna on every 
pound of cotton yarn and cloth manufactured and sold by the company, inferior in 
quality to thirties, and of commission on all other yarns, cloth and other fabrics manu- 
factured by the compauy as the director^ of the c )mpany for the time being, and the 
members of the said firm of Merwanji Framji and Company for the time being shall 
agree upon ; and also providing that, in the event of the company being wound up 
during the said period of twcoty-five years, the«aid firm of Msrwanji Framji and Com- 
pany shall be entitled to receive and shall receive from the said company or the 
liquidators thereof as omoensatim for the loss of their said appointment such a sum 
of money as will ho the tbon present value of an annuity for the remainder of the said 
term of twenty-five years of an amount equal to the annual amount earned by them 
as commission as aforesaid on an average of the three years next preceding the wind- 
ing up of the company if the company shall have so long existed, and, if not, on an 
average of the period during wbioh the company shall have existed, which sum is to be 
ascertained by two actuaries, one to be named by the said company or the liquidators 
thereof, and the other by the said Merwanji Framji and Company, or, if they differ, by 
an umpire to be named by them. 

(2) Clause 97. — That Merwanji Framji Paoday, Nusserwaoji Merwani Panday, 
Dorabji Framji Panday, and Dhunjibhoy Pestonji Panday, and such other person or 
persons as shall for the time being constitute the said firm of Merwanji Framji 
and Company shall, upon entering into an agreement with the company in that 
behalf, be the agents of the company during the term of twenty-five years, and they 
shall have the general control and management of the company at the remuneration 
and upon the terms and subject to the conditions to bo specified in an agreement to 
be entered into between the company and the persons hereinbefore mentioned in 
pursuance of 01. IV of the Memorandum of Association. 

(3) Clause 96. — The agents shall have full power and authority to enter into such 
contracts and agreements as they may think proper for the purposes of the company, 
and to appoint and employ in or for the purposes of the transaction and management 
of the affairs and business of the company such soorotaries, managers, bankers, solioi- 
tors, engineers, clerks, brokers and other officers as they shall think proper, with 9U0l> 
powers and duties, and upon such terms as to duration of office, remuneration or other- 
wise as they shall think tit, and in like manner from time to time to remove or suspend 
them or any of them ; and gonorally to appoint and employ any persons in the servioa 
or for the purposes of the company as they shall think fit, upon suoh terms and oondi- 
tioDs as they shall think proper. 
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in or for the purposes of the transaction and management of the affairs 
and business of the company such solicitors as they should think proper. 

The following are the material portions of the agreement entered 
into between the plaintiffs* firm and the company in pursuance of cl. 97 
of the Articles of Association : — 

“Articles of agreement made and entered into this twenty-sixth day 
of August, 1874, between the New Dhurumsey Poonjabhoy Spinning and 
Weaving ^ Company, Limited, a joint stock company registered under 
the provisions of the Indian Companies Act. 1866, and hereinafter 
called the said company, their successors and assigns of the one part 
and Merwanji Framji Panday, Nusserwanji Merwanji Panday, Dorabji 
Framji Panday and Dhunjibhoy Pestonji Panday and their executors, 
administrators and assigns, the person for the time being constituting the 
partnership firm of Merwanji Framji and Company, carrying on business 
in Bombay of the other part, hereinafter described as the said firm of 
Merwanji Framji and Company, whereby it is mutually agreed and 
covenanted by and between the parties hereto as follows : 

“ Krse.— The said firm of Merwanji Framji and Company shall be 
and shall serve the said company, and hereby agree and covenant with 
the said company, their successors and assigns to [270] serve the said 
company as agents of the said company for the purpose of carrying on 
the business of the said company during the term of twenty-five vears 

from the date hereof for the consideration hereinafter mentioned, and as 

such agents the said firm shall have full powers and libertv to buy at all 
times and at their discretion raw cotton, jute, wool and other fibres and 
products and to sell the yarn, cloth and other fibres to be manufactured 
by the said company, and particularly to exercise all the powers contained 
tn clause 98 (mnety-eight) of the Articles of Association, and do all such 
other acts and things as may be necessary for the purpose of carrying on 
and promoting the business of the said company. 

• said company for themselves, their successors and 

assigns shall and hereby agree and covenant with the said firm of Mer- 

wanp rramji and Company to retain the said firm of Merwanji Framii 
and Company as such agents as hereinbefore mentioned, for and during the 
full terrri of twenty-five years from the date of these presents, and to pay 
to them for their services as such agents as aforesaid, by wav of rumunera- 
tion, a commission of one-half anna on every pound of cotton yarn manu- 
factured and sold by the company, equal or superior in quality to thirties 
and a commission of one quarter of an anna on every pound of cotton yarn 
and cloth manufactured and sold by the company inferior in quality to 
thirties, and on all other yarns, cloth and other fibres manufactured by 
the company such commission, as the directors of the said company for 

the time being and the said firm of Merwanji Framji and Company shaU 
agree upon, ^ ouau 

A memhers of the firm of Merwanji Framji 

« Go., died ID the month of March, 1876. ^ 

alleged that the first defendant had bought a large 

4a plaintiffs believed, of ousting 

the plaintiff s firm from the position as agents of the comnany, and with 

himself becoming the managing director of the company 

ally wit^oTT® 'witli other shareholders, especl’ 

My with one Cassumbhoy Dhurumsey, he Was able to command a 

majority at any meeting of shareholders and to carry any resolution 
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[271j In the month of July 1881, the first defendant procured his 
own election and tbat of certain nominees of his as directors of the said 
company. The following paragraphs of the plaint state the material part 
of the plaintiffs’ case : — 

The first defendant has made no secret of his intentions, but has 
openly avowed that he will cause the Board of Directors, on which he has 
now a majority, to pass a resolution depriving the plaintiffs of their agency, 
although he is perfectly aware tbat such a resolution would be ultra vires 

and of no elfect.” At a Board meeting held on 8th August, 

1881, it was proposed by the first defendant and seconded by the said 
Jumabhoy Lai j i, the third defendant, that as Messrs. Crawford and Boevey, 
the company’s solicitors, wore also the solicitors of the agents, it was 
desirable, for the interests of the company, that a change should be made, 
and that Messrs. Hearn, Cleveland and Little be appointed solicitors of 
the company, 

10. The first and second plaintiffs, who were present at the said 
Board meeting in their capacity of directors, protested against any such 
resolution being put or passed, upon the ground that no notice whatever 
had been given of any such resolution, and on the ground that any such 
resolution was ultra vires^ and a direct infringement of the plaintiff’s 
rights as agents of the company. They expressed their willingness to en- 
tertain and consider any suggestion made by the Board as to the desir- 
ability of changing the solicitors of the company, but objected altogether to 
the Board interfering with the rights of the agents. The said resolution 
was, in spite of the protests of the first and second plaintiffs, carried by 
the votes of the first, second and third defendants. 

11. The plaintiffs submit that the said resolution was beyond the 
powers of the Board to pass, and was a direct breach of the contract be- 
tween the said company and the plaintiffs, and a violation of the articles 
of association of the said company. The only object of passing the said 
resolution was to facilitate the designs of the first defendant of ousting the 
plaintiffs from their aeenoy and getting the managership of the said com- 
pany for himself. Messrs. Hearn, Cleveland an l Little have for a long 
time past been the solicitors for the first defendant, and have been advis- 
ing [272] him throughout in his attemots to get upon the direction of the 

said company and in his designs unon the said company and the 
plaintiffs.” 

12. The plaintiffs themselves believe that the interests of the 
company are perfectly safe in the hands of Messrs. Crawford and Boevey, 
but they are nevertheless (without prejudice to their rights) willing to 
appoint any independent firm of solicitors as solicitors of the company in 
case it is thought desirable that the solicitors of the company should be 
different from the solicitors of the agents. They certainly, however, will 
not appoint Messrs. Hearn, Cleveland and Little as solicitors of the said 
company, as the plaintiffs say they are and have been the solicitors and 
advisers of the first defendant ; and the only result of appointing them 
vyill bo that the first defendant's views will be carried out, and his inten-^ 
tion to oust the plaintiffs from their position as agents will be attempted 
to be carried out. Such attempt must, the plaintiffs are advised, be mos^ 
detrimental to the company, as it will embark the company in expensive 
litigation without a hope of success. 

13. ^ There is no dispute whatever between the company and the 
plaintiffs’ firm as agents aforesaid, though the plaintiffs have little doubt 
that the first defendant and his nominees and those in his interests will 
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do their utmost to invent and gat up imaginar> disputes and complaints 
against the plaintiffs.” 

The following was the prayer of the plaint : — 

A passed on the 8th 

August, 1881, appointing Messrs. Hearn. Cleveland, and Little, solicitors of 
the company, is ultra vires and void. 

2. That the defendants may be restrained by the order and 

injunction of this honourable Court from committing any breach of the 

said agreement of the 26th August 1874. between the plaintiffs and the 

said company and, in particular, from carrying into effect the resolution 

appointing Messrs. Hearn, Cleveland, and Little as solicitors for the 

company, and that they be restrained, by the like order and injunction 

from doing anything inconsistent with the Memorandum and Articles of the 
Association^ of the said company. 

_ [273] “ 3. That the defendants may be restrained, by the order and 

n? li°“°urable Court, from employing the said Messrs, 

-tlearn, Uleveland, and Lintle as solicitors of the said company, and from 

paying any of the moneys of the said company to the said Messrs. Hearn 
Cleveland, and Little.” ’ 

died in^March ^18^^' parties in the plaintiffs' firm, 

n plaintiffs obtained a rule nisi calling 

on the defendants to show cause why they should not be restrained from 

^rrymg into effect the resolution of the 8th August, 1881, appoint 

Messrs. Hearn, Cleveland, and Little as solicitors for the company and 

C*®''eland, and Little as soHcitors 

01 tne said company. 

The rule now came on for argument. 

Bhn (Advocate-General) and Lang for the first three defendants 

under which the plaintiffs' firm was appointed agents, is an Seme^t Sr 
personal service. Mervanji Framji, one of the persons therein appointed 
died m March, 1876, and the agreement then determined. In no case 

‘o prevent the breach of such an agreement- 
Specific Eehef Act I of 1877. s 21. cl. (b). It is also an agree^t fm 

more than three years ; see cl. (g) : Mair y. Himalaya Tea Company il) ■ 

Lindley on Partnership, p. 1013. The plaintiffs can be removed from the 

agency although appointed by the memorandum of association. The 

memorandum of association can be altered as to matters which are not 
necessarily contained in it ; Duke's Case (2). * 

[Sargent J.— The question here is not whether the agents can be 
removed but whether the plaintiffs, being agents, have not tL power to 
Qippoiot the solicitors to the companyj 

This hf a ^ to prevent the agents exercising this power. 

Ihis IS a naatter of internal regulation, and the Court will not interfere 

ounsel referred to the following cases -.—Johnson v. Shrewsbury (3) • 

wSsall-I-r^ ® 7 - ; WolverZmZn aid 

Bley V tIZv ^^ciilway Company (6) ; 

n^hn7' 1 Positive Government Security Gommnv (7) * Orton v 

The t i„ Brick 0.„p,r., (8), Ueilio TfZ Alc,,eB.LI, 


(1) L.K. 1 Eq. 411. 

(4) 1 De G. M, & G. 604, 
(7) 1 Ex. Div. 20 — 88. 


(2) I Ch. Div. 620. 
(5) 2 Phil. 60. 

(8) 3 H. <fe C. 868. 
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Company (1) ; South Wales Railway Company v. Wythes (2) ; Ogden v; 
Fossick (3) ; Feto v. Brighton Company (4) ; Ferguson v. Wilson (6) ; 
Spackman v. Evans (6) ; Anderson's Case (7). 

The Court will not interfere merely to restrain anticipated injury : 
Earl of Bipon v. Hobart (8) ; Haines v. Taylor (9) ; Pattison v. Gil* 
ford (10) ; Indian Companies Act X of 1866, ss. 8, 9, 10. 

Jardine, for the company, did not address the Court. 

Inverarity, for the plaintiffs. In support of the rule. — We contend the 
directors had no power to pass the resolution. The directors have only 
the powers which are given to them by the articles of association ; 
Bennett's Case (11) : Ernest y, Nicholas (12). 

[Sargent, J. — The plaintiffs here do not sue as shareholders and 
complain of the acts of the direccors as ultra vires. They complain of a 
breach of contract entered into with the company.] 

We complain both as shareholders and as outsiders ; if necessary, 
the plaint can be amended. Two of the plaintiffs are shareholders in the 
company, and they can sue in that capacity as well as in the capacity of 
persons contracting with the company. The same act which injures the 
three plaintiffs as contractors, gives two of them a cause of action also 
as shareholders. The grievance complained of by them in both capaci- 
ties rests on the same facts. Counsel referred to the Civil Proo^ure 
Code (Act X of 1877), ss. 26, 31, 53, 45, 46; Booth v. Briscoe (13) ; 
Durham v. Spence (14) ; Umfreville v. Johnson (15) ; Vale of Neaih 
Colliery Co. v. Furness (16) ; [275] English Rules and Orders, Order 16, 
Rule 1 ; Harry v. Davey (17). As to the right of amendment. Budding 
v. Murdoch (18) ; Buston v. Tobin (19). 

Sargent, J. — I cannot allow an amendment in this case. The 


plaintiffs in the plaint sue as parties who have made a contract with 
the company who are defendants, and they complain of the breach of 
that contract on the part of the directors of the company. Now, it is 
argued that the act which constitutes the breach of the contract was ultra 
vires ; and in order that this point may bo pressed against the defendants, 
it is proposed that the plaint should be amended by alleging a cause of 
action in two of the plaintiffs as shareholders as well as a cause of action 
in all the plaintiffs as parties contracting with the company. I 
do not think such an amendment can be permitted. S. 26 of the 
Civil Procedure Code allows all persons to be joined as “ plaintiffs in 


respect of the same cause of action.** The question is, therefore, whetjher 
the plaintiffs, as shareholders, would have the same cause of action as 
is alleged in the plaint as now framed. No doubt the plaintiffs, both as 
shareholders and as contractors, would complain of the same act, vu,, the 
passing of the resolution in question by the directors. But the words 
cause of action *’ mean not only the act complained of, but also the 
right violated by that act. Now, in this plaint, the rights of the plaintiffs 
which are alleged to be violated by the resolution, are rights given them 
by their agreement; but the rights of the plaintiffs as shareholders would 
be the rights secured to them by the articles of association. The causes 
of action, therefore, cannot be said to be the same. They are perfectly 


(1) L.R, 9 O P. 603. 

(4) 1 H. & M. 468. 

(71 7 Oh. Div. 93. 

(10) L.R. 18 Eq. 263. 

(13) 2Q B.D, 496. 

(16) 46 L.J. Ch. Div. 276. 
(19) 49 L.J. Oh. Div. 262. 


(2) 5 De Q.M. & G. 880. (3) 4 Da G P. A J. 426, 

(5) L.R 2 Oh. 77. (6) L.R. 8 Eng. A Ir. Ap. 171. 

(8) 3 May and R. 369. (9) 2 Phil. 209. 

(11) 6 De G.M. A G. 297. (12) 6 H.L. 417. 

(14) L.R. 6 Ex. 46. (16) L.R. 10 Ch. 680. 

(17) 5 Oh. D. 697. (18) X Oh. D. 42. 
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distinct; and if the amendment asked for were permitted, the result 
would be such a misjoinder of plaintiffs as is contemplated by the latter 
part of s. 31 of the Code. I, therefore, refuse to allow anv amendment 
and the suit must proceed, framed as it is at nreseot, viz., as a suit bv 
parties contracting with the company, and not as a suit bv shareholders ] 
Inverarity resumed.-The Court can enforce the contract bv restrain- 
mg the company from employing other agents or solicitors. [276] Counsel 

(2) ; Dietnchnen v. Oabbtorn (3): 
V. Rolte ii) ■ Great Northern v. Manchester Railway Company (5) • 

IFcfester V. Dillon (6j : Montague v. Floekton{7) ; Pechter v. Montgomery (8) ’ 

olverhampton and Walsall Baihoay Company v. London and N w' 

Railway Company 1.9) ; Doherty w. Allman (10) ; De Mattos v. GibsondlV 

Contract Act (fX of 1872), ss, 40 and 42 ; Pritchard’s Case (12) • Orton 
V. Cleveland Fire Brick Gornpany (13). 

JUDGMENT. 

Sargent, J.— The question which I have to determine is whether 
the plain.itfs, who are the agents of tne New Dnurumsev Poonjabhoy Soin- 
ning and Weaving Mill, are entitled to an interlocutory injunction of this 
Court to restrain the three first defendants, who are three of the directors 

of the company, and also the company itself from carrying into effect the 

resoktion passed at a Board meeting held on the 8th August, 1881 anpoint 
mg Messrs. Hearn, Cleveland and Little as solicitors for the comoanv 

‘oil j;z" “ 

.ion syst r..TJ' J s trr r: ■ 

S“h6 llZIT n ‘"’“""S”' ‘I>o ™'' i‘ sinW lh»? two 

of ohe plaintiffs were shareholders, and it was sought to maintain the 
injunction also, on the ground that the appointment was contrary to the 

^^sociation, and, therefore, ultra vires, and I was asSd 
^ a low the plaint to be amended by alleging that two of the plaintiffs 
ere such share-holders. I, however, expressed my opinion that^a nlaint 

/s e^nf ^ amount to such a misjoinder as 

having^Xsed toVuowUTal'ndmenf 

[277] Now, by cl, 4 of the memorandum of associaHnn nf fv. 

»ny „ provided tb.6 <bl, Lord.bip „.d Ih, IST.t , » S' 

mte (1).) In pursuance of this provision an asreemenf woo • P’ 

affelt^ IffisL'^Vh^ company on 26th August, 1874, to the Mbwhng 

.hojoioL .1 C|““ f »' 

Lordship read the clause; see S 2 cpra, p. 269, note (]) )* ^ 

of 24tL Board 


(1) 2 Phil. 60. 

(4) 15 Sim. 88. 

(7) L. R. 16 Eq. 189. 

709 * 

fl2) L.R. 8 Oh. 966. 


(2) L.R. 4 Oh. 654. 

(5) 5 De G. & J. 138, ( 149 ) 
(8) 33 Bea. 26. 


(3) 2 Phil, 52. 

(6) 3 Jur. N. S. 432. 
(9) L.R. 16 Eq.433. 
(11) 4 De G. & J. 276. 
(13) 3 H. <fe C. 868. 
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On the part of the defendants it was said that the contract had been 
determined by tbe death of Mr. Merwanji, and further that the powers 
conferred on the ageuts by cl. 98 of the articles were subject to and sub- 
ordinate to the powers of management vested in the directors by cl. 94 of 
the articles of association (1), but that in any case an injuuctiori could not 
be granted consistently with the principles upon wbion relief is given by 
injunction either by English Courts or under the Specific Belief Act. 

As to the first of the defendants’ objections, I think that, having regard 
to tbe memorandum and articles of association, the contract, however in- 
formally and clumsily worded, was that the firm, for the time oeing, 
should be the agents of the company for twenty-five years. The right, 
therefore, to sue on the contract would, by its nature, survive to the 
three plaintiffs after the death of Merwanji. 

[278] It is to be remarked that cl. 4 of the memorandum of association, 
els. 97 and 98 of the articles of association, and the agreement entered into 
between the company and the firm, from which several instruments the 
agents derive their powers, contain no provision that the exercise of those 
powers should be subject to ths assent or control of the directors. Tbe 
powers are given absolutely and unconditionally, and to be exercised as the 
agents may think fit. Again, cl. 94 of tbe articles of association, which 
determines the powers of the directors and confers on them the manage- 
ment of the business of the company and the power to do all acts which 
the company are authorized to do (otherwise than in geueral meeting), ex- 
pressly makes such powers subject to the provisions of the articles, them- 
selves, and, therefore, in subordination to those powers which are by ols. 97 
and 98 of those articles, and the agreement expressly conferred by the 
company itself on the agents. It is plain, I think, that the directors have 
no other right to interfere with the agents in the exercise of their powers 
otherwise than as representing the company in virtue of their general 
powers of management of the business of the company, and in such char- 
acter to watch over the interests of the company, and take care that those 
powers are properly and efficiently exercised by the agents in accordance 
with their contract. The directors, therefore, in taking upon themselves 
to appoint Messrs. Hearn. Cleveland, and Little as solicitors were exceed- 
ing their powers. 

However, it seems to have been admitted throughout, that the de- 
fendants and Cassumbhoy Dhurumsey have sufficient votes to control the 
company in general meeting, and there is, therefore, no practical reason for 
separating the company from the defendants in the consideration of the 
question of injunction, although the conduct of the directors may well 
affect the question of costs. The real question, therefore, to be determined 
is, whether the Court will interfere by injunction to prevent the company 
from appointing a solicitor. 


(1) Clause 94. — The business of the oompany shall be managed by the Board who 
in addition to the powers and authorities by the said A't, or by these presents expressly 
conferred upon them, may exorcise all such powers, give all suoh consents, make all 
such arrangements, and generally do all suoh acts and things as are or shall be by the 
said Act and those presents directed or authorized to be exercised, given, made or done 
by the company, and are not thoroby expressly directed to bo exercised, given, made 
or done by the company in general meeting, but subject, nevertheless, to the provisions 
of the said Act and of these presents, and subject also to such (if any) regulations as ate 
from time to time prescribed by the company in general meeting; but no regulation made 
by the company in general meeting shall invalidate any prior act of the Board which 
would have been valid if the regulation bad not been made. 
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The wording of fche resolution of 8th August, 1881, shows that the in- 
tention of the Board was not Co apooint an additional solicitor to repre- 
sent their interests as distinct from those of the agents, but to effect a 
change in the solicitors of the company. 

[279] Had the action of the Board been confined to appointing an 
additional solicitor, I think it may well be doubted whebher that would 
be m violation of the agreement with che agents, although it might well be 
a course which the shareholders themselves might object to The 
appointment, however, of a firm of solicitors to be the solicitors of the 
company in substitution for the firm already appointed by the a^’ents 
was clearly an interference with the powers of the agents, and, therefore’ 
in breach of their contract. Tne Specific Relief Act purports to deal only 

witn perpetual injunctions, leaving temporary injunctions to be regulated 

by Gha^ XXXV of theOodeof Givil Procedure. Sections 492 and 493 

of that Gode state the particular cases in which a temporary injunction 

may be granted. In the latter section ic is provided that an application 

may be made for a temporary injunction to “ restrain a breach of contract.*’ 

R IS plain, however, that, apart from the special circumstances which 

defcermme whether the Court should, in its discretion, grant an injunction 

before the hearing of the suit ; the same general principles must equallv 

apply to the granting of a temporary injunction as to a perpetual injunc- 

tiOD, and those principles must, therefore, be sought in the Specific Relief 
Act itself. 

Now, the contract between the plaintiffs and the comnany is in the 
affirma ive form throughout. The firm agree to serve the comoany as 
agents for the purpose of carrying on the business for twenty-five years 
for the consideration therein named ; the firm to have full newer to exer- 
cise all the powers contained in cl. 98 of the articles of association and 
to do alt such other acts and things as may be necessary for carrying on 
and promoting the business of the company. The comoanv, on the other 
hand, undertake to retain the firm as such agents as aforesaid for the term 
. of twenty-five years, and to pay them for their services as such agents a 
certain remuneration or commission. The object of the enumeration of 
the particular powers conferred on the firm would appear to have been to 
defane with greater accuracy the nature of the agency they were to admi- 
nister. In other words, the company undertakes that the firm shall be 
their agents with certain powers, and the Court is now asked to interfere 

by injunction, to restrain the company [280] from usurping one of those 
powers in violation of their contract. 

A great deal of learned argument was addressel to me as to the cases 
m which the Court of Chancery has been in the habit of granting relief by 
iDjunetion m the cases of an afiBrmative agreement such as tht present 

V Trr7r“fTrr/ it t° authorities than the cases of Catt 

V. Tourled) before the Lords Justices; Wolverhampton and Wohall 

Railway Y. Lor^m and North Western Railway Company (2) be'ore Lord 

Doherty Y. Allman (3)before the House of Lords to sLw 

that Che Court, as Lord Cairns says in the latter case, “ although it cannot 

enforce affirmatively the performance of a covenant, will, in special cases 

being done which would be a departure from and 
violation of the contract.” The two former cases are good illustrations of 
t e oiroumatances in which the Court will thus interfere. This statement 


(1) 4 Oh. App. 654. (2) L.R. 16 Eq. 439. (3) L.R. 3 App. Oaaes. 709. 
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of the practice of the Court of Chancery is adopted in s. 57 of the Speoifio 
Relief Act. 

Before considering whether the present case is one in which the 
Court would grant an injunction, I may allude to an objection which was 
taken for tbe defendants, viz., that the Court would not assist the 
defendant, as there was no mutuality of remedy ; the Court not haying 
any power to compel the plaintiffs to perform their part of the contraoti. 
The remarks, however, of Lord Gotteuham in Dietrichsen v. Gahbnrn (1) 
dispose of this objection, as it is not alleged that the plaintiffs have not 
performed their contract up to the present time. Lord Cottenham says: 

“ The equitable jurisdiction to restrain by injunction an act which the 
defendant by contract or duty was bound to abst ain from, cannot be 
compared to cases in which the Court has jurisdiction over the acts of 
the plaintiff; for, if that were so, it could not interfere to restrain the 
violation of contracts by tenants or of duty by agents as in the oases of 
Yovati V. Winyard (2) and Green v. Folgham (3), or by an attorney 
as in Chobnondeley v. Clinton ^4), in none of which cases was there 
[281] an ytbing to be done by the plaintiff which equity could enforce. 
Such also ^re cases of injunctions sought by tenants against their land- 
lords as Bmkin v. Huskisson (5), where there was a negative agreement, 
and Squire v. Gaviphell (6), where one was attempted to be raised by the 
exhibition of a plan. In none of these cases was there any equity to be 
administered against the plaintiff, and yet the jurisdiction was assumed." 
Moreover, the proviso at the end of s. 57 of the Specific Relief Act shows 
that the injunction may be granted, “provided the applicant has not 
failed to perform the contract so far as it is binding on him.*' 

The circumstances of Hill v. Grolls (7), decided by Lord Lyndhurst, 
which was relied on for the defendants, were very special. The case is 
explained by Lord St. Leonards in Lx^mley Wagjier(S}. However, it 
may well be doubted whether it was rightly decided. 

It is to be remarked that the power, the violation of which is com- 
plained of by the plaintiffs, is ancillary to the agency which the plaintiffs 
have to administer. At the close of cl. 1 of the agreement it is said 
the plaintiffs are to exercise all the powers contained in ol. 98 of the articles 
of association, and all such other acts and things as may be necessary for 
the purpose. of carrying on and promoting the business of the company, 
i.c., neoessaiV for the proper exercise of the agency vested in the plaintiffs. 
That being so. I apprehend that the propriety of granting an injunction to 
restrain the company from doing an act in usurpation of one of the powers 
mentioned in s. 98, must greatly depend upon whether the Court 
would compel the company to retain the plaintiffs in their service on the 
business of the company. The question arises, therefore, whether the 
Court, consistently with principle and authority, could compel the company 
to r^et^in the plaintiffs as their agents ? 

‘ In Johnson v. The Slirewshury and Birmingham Railway Companyi9) 
thb Court was asked to restrain the company from determining 
a cootradt with the plaintiffs who had contracted to work the line and 
keep the engines and rolling plant in repair at a [282] specified remunera- 
tion. Lord Justice Knight Bruce describes the inadvisability of enforcing 
such a coritriiot by injunction in the followi ng terms : — “ We are aske d 

(l)2PhU,5a. (2)1J. &W, 394. (3) 1 Sim. & St. 398. 

(4) 19 Vo3. 261. (5) 4 Sim. 13. (6) 1 My. .t: Cr. 459. 

(7) 2 Phil. 60. (8) 21 L J. Oh. 398 = 1 De. G. M. A G. 604. 

(9) . 3 Do. O. M. & G.914. : 
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to compel one person to employ against his will another person as 
hia oonfadential servant for duties, with respect to the due performance 
of which the utmost confidence is required. Let him be one of the 
best and most competent persons that ever lived, still, if the two do 
not agree— and good people do not always agree — enormous mischief mav 
be done. In Mmr v. Himalaya Company (1) the plaintiffs had contracted 
with the company to act as managers of their tea estates. A dispute 
having arisen between the plaintiffs and the companv as to tbe terms upon 
which they had recognized the agency, the directors appointed a new 
manager in the room of the plaintiffs’ firm, and refused to recognize them 
any longer as their agents, and the plaintiffs filed than a bill to restrain 
w from acting upon and enforcing his voluntary resignation. 

mu' V, ’ mjunction.and in, his judgment referring to Johnson 

V. Ike hhreiosbury and Birmingham Railway Company (2) says : “ Even 

assuming, in favour of the plaintiff, the construction given by him to the. 

articles that he was to be irremovable, except by the authority of a general 

meeting, or that his acceptance of shares was conditional on his being 

retained as agent, the Court cannot act in his favour, as the duties of an 

agent are in the nature of personal service, and, as such, incapable of 

being enforced in equity.” In Stocker v. Brocklebank (3) we find Lord 

J-ruro expressing his opinion that the contract between the parties being 

one of service and hiring, the Court could not interfere to compel tbe 

relationship. The contract in that case was that the 
plaintiff should manage tor tbe defendant’s business of working certain 
patents which had become vested in them. 

• ‘’bat the principle to be deduced from, these cases 

IS tnat the Uourt will not compel one man to continue to emplov another 
in services of a personal nature, by which I understand services of such 
^ nature as to depend for their efficiency upon the personal qualities of 
those with whom the contract is entered into, and more 'especially 
When they are services of trust [283]and confidence. It was said that the 
apncy in this case was not a personal service, because it was vested bv 
the company in a firm, whose members might be ever changing.. But the 
efficiency of the agency will none tbe less depend upon the members of 

company may fairly be supposed (if, 
mnni of ‘’^ve had any share in the appoint- 

^ the^fS^m circumstances of this case), to have select- 

?s h no«ll T principle to the present ease, 

fbnsn ^ conceive any duties of a more confidential character than 
those of a manager of a spinning and weaving company, to whom the entire 

Sin« manufactured articles, and 

^ entrusted, together with the largest 

efiBcient discharge of those duties. Would it be 

bnomn!n;™‘’-?®f “ ^e?vier burden on a company of this character, than 

forfeh^d th ® exercise of such duties after it had 

forfeited the confidence of the directors and shareholders. I can come to no 

perffirmri than this Court would not, either by decreeing specific 

employ but would leave the latter to their action for damages ^ 

which ifonlv T' ‘>‘^0 company from doing that 

Which 18 only a violation of what is ancillary to. or incidental io the 
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pHncioal part of the contract, viz.^ the agreemont that the plaintiffs 
should be agents for twenty-five years. The case of Brett v. East India, 
and London Shipping Company (l) has, I think, a distinct bearing on this 
question. Here the exercise of the powers mentioned in cl. 98 of the 
articles is but an adjunct to the agency, and if the Court could not compel 
the GomDany to retain the plaintiffs as their agents, would it not be worse 
than futile to restrain them from doing acts which are equivalent to carry- 
ing on the business of the company, simply because they are in violation 
of the agents' powers. It is to be remarked that V. C. Wood reserves bis 
opinion as to wh it the Court would do if the term in the agreement, the 
violation of which he sought to be restrained, were [284] quite distinct from 
the rest, by which I understand him as meaning if there had been no ques- 
tion of removing the agents. In the present case the agents have not 
been removed; but it is evident, from the affidavits on both sides, that the 
appointment of the firm of Messrs. Hearn, Cleveland and Little is with a 
view to that end. [His Lordship here read the affidavits.] The perusal 
of these affidavits can leave no doubt on my own mind that the appoint- 
ment of new solicitors to the company is regarded by both parties as the 
first active operation against the position of the plaintiffs as agents — the 
fii'sb parallel against the fortress at present occupied by them, and from 
which they are able to dominate over the affairs of the company. Under 
these circumstances it would not be, in my opinion, in accordance with 
the principles which determine the action of Courts in Equity of England 
(an i which are always treated as our best guides iii such matters) if I were 
to interfere by injunction with the resolution of the directors of the 8th 

August, 1881. 

This suffices to dispose of the rule ; but I cannot help remarking that, 
independently of the above considerations, I doubt much whether the 
merits of the case would not preclude the interference of the Court on 
behalf of the plaintiffs. This contract is certainly not one which, to 
use the language of Lord Cairns in Eley v. Positive Government Security 
Life Ass^iranoe Company (2) , ^'ought to receive any special favour from 
the Couit." The appointment of the plaintiffs as agents was the result 
of a previous arrangement between them and Cassumbhoy Dhurumsey, 
the previous agent, who had a commanding influence in the old company, 
just as, in the case cited, it was one between the agents and the promo- 
ters, and under circumstances which were the same. In this case there is 
the additional circumstance that by the arrangement (and this term iu 
the arrangement could not, in any possible view of the subject, be denied, 
to have been brought to the notice of the shareholders) half of the 
remuneration to be paid to the plaintiffs, which the shareholders would, 
naturally suppose was the necessary one to obtain the entire and efficient! 
services of their agents, was to be paid over to Cassumbhoy. In other 
words, the transaction was one entered into to suit exclusively [285] the 
interests of the old and new agents, and with little or no regard to the 
real interests of the company and behind the backs of the shareholders. 
The rule must, therefere, be disoharged, but without costs, as I consider 
the directors to blame in acting, as they did, without first calling a general 
meeting to decide upon a matter which was provided for by the articles of 
association. The three first defendants must pay the costs of the 
company. 

Rule discharged, 

(I) 2H. A m. 404. ^ ^ (2) 1 Exch. Div. 20. 
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Attorneys for plaintiffs. — Messrs. Crawford and Boevey. 

Attorneys for the first three defendants. — -Messrs. Hearn, Glevelandj 
and Little. 

Attorneys for the fourth defendant. — Messrs. Graigie, Lynch, and 
Owen. 


6 B. 285 = 6 Ind. Jur. 482. 

GEIMINAL JURISDICTION. 
Before Sir Charles Sargent, Kt., Justice. 


Empress v. Bal Gangadhar Tilak. [9bh March, 1882.] 

GomYniss'OYi trifil—Eoidcnce of Gwcrmnent servant ordered on service taken 

by commission mevioudy to departure— High Court Criminal Procedure Act X of 
1875, s. 76. 

Where a Goveroment servant who had executed his recognizince to appear and 
give evidence for the prosecution at a crimiaal trial to take place in the High 
Cjurt o( Bjoabay was subsequently ordered to a distant station on the public 
service, and could not, with due regard to the public interests, return to B mbay 
in time for the trial. 

Held, on the application of Government, that his evidence might be taken by 
commission before his departure from Bombay, under the provisions of s 76 of 
the High Ooutf Criminal Procedure Act X of 1875, 

[R., 19 B. 749 (7o7) ; D.. 24 C. 551 (556).] 

The accusad was charged by Rao^Bahadur Mahadev Wasudev Barve 
with defamation. 

One 01 the witnesses for the prosecution was Brigade Surgeon Joynt. 
Ha was examined on the 22 Qd February at the preliminary inquiry in the 
Police Court}, but counsel for the defence declined then bo cross-examine 
him, wishing to reserve the cross-examination until the case came on for 
trial at the S jssions. 

[286] On the lab March, 1882, the accused was committed for trial 
at the Sessions of the High Court fixed bo commence on the lOoh Anril, 
1882, and Dr. Joynt duly executed his recognizance to appear at the said 
Sessions when called upon to give evidence. 

Early in March, Dr. Joynt received orders from the Military authori- 
ties to proceed at once bo Quetta, and it became necessary to apply to the 

Court for an order dispensing with his attendance at the Sessions. A notice 

was served upon the attorneys for the accused, informing them that an 

application would be made to the Court “ for an order that the personal 

attendance of Dr. Joynt as a witness at the next Criminal Sessions be dis- 
pensed with.” 

Hon. F. L, Latham (Acting Advocate-General), on behalf of Govern* 
ment, applied for an order in the terms of the above notice, and read an 
affidavit by the Government Solicitor, in which ha stated that he was 
informed by Government that Dr. Joynt’s services were urgently required 
at a distant station, and that he (Dr. Joynt) could not, therefore, with due 
regard to the interests of the public service, be detained in Bombay longer 
than was absolutely necessary, and that he (the Government Solicitor) 
had received instructions from Government to take proceedings on their 
behalf 105 an order dispensing with the personal attendance of Dr. Joynt 
at the said Sessions so as to render his services available fo r public duty 
elsewhere without returning to Bombay in April next. 
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/wuemniy, for the prosecution, did not object. Dr. Joynt's evidence 
might be taken by commission under s. 76 of Act X of 1875. 

P. M. Mehta, for the accused. — I object to the order now applied for. 

It is important for the defence that Dr. Joynt should be examined and 
cross-examined before the jury at the Sessions. I submit that the Govern- 
ment has no locus standi to make this application. This is a private 
prosecution, and the Government is not a party. Section 76 does not 
contemplate an application by a third party. 

[Sargent, J. — The Government applies on behalf of its servant 
Dr. Jovnt.] 

[287] [Latham . — It is to the Government that Dr. Jo>nt is bound 
over by his recognizance to attend the Sessions.] 

Again, the section clearly does not apply to a case where the witness 
is within the jurisdiction. The duty of examining a witness would not be 
imposed on a Magistrate where it might be performed by the High Court 
itself. 

The application, of which notice was given to us, was only for an 
order dispensing with Dr. Joynt’s attendance. Section 76 only provides 
for taking evidence by commission, bud no application for a commission 
is now before the Court. 

The affidavit in this application made is insufficient. No case of 
urgency is shown. 

JUDGMENT. 

Sargent, J. — I think a commission to take Dr. Joynt’s evidence 
must be allowed. It appears that Dr. Joynt has received orders from 
Government to proceed at once to a distant station where his ser- 
vices are urgently required, and that it is important that he should not be 
required to return to Bombay early in the month of April. Under these 
circumstances I think the order, now applied for, should be granted, unless, 
indeed, there was something very special in the criminal case to be tried 
at the Sessions which rendered it necessary, in the interests of justice, that 
Dr. Joynt should be personally present. There is nothing suggested here 
to lead to any such conclusion ; and it appears to me that his evidence, 
both in examination and cross-examination, will be just as efiective if taken 
on commission as it would be if he were to appear in Court. It has been 
argued by the counsel for the defence that the Court is not authorized to 
grant a commission to examine a witness who is within its own jurisdic- 
tion. There is, however, nothing in the language of s. 76 in support of this 
contention, and I think I may make the order now applied for, and direct 
Dr. Joynt’s evidence in this case to bo taken on Monday next before the 
Chief Presidency Magistrate. 

Solicitor to Government.— H, Glevcland, 

Attorneys for the prosecution, — Messrs. Hearn^ Cleveland and Little. 

Attorneys for the accused. — Messrs. Shapurji aiid Thakurdas, 
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[288] APPELLATE CEIMINAL. 

Before Mr. Justice West and Mr. Justice Pinhey. 

Empress v. Daji Narsu and Govinda Natha * 

[8th March, 1882.] 

at the time the confession is made or^ at anv raU /k® a Magistrate 

writing, the confession is bad and inadmissible in ev'ide^e ' 

osJ^crL^r t Tord:rL“^f^^st“ 

amount to a distinct confession of tne offence “fed 

£R., 23 B. 221 (228) ; Rat. Unrep. Or. Gas. 436 (439),] 

ihe d^x.” i 

».de by .be ..id D.ii bi. N.™ Ld hi, feSow pL “.tZdT W*' 

N.th. .enteecd Ob oo.vlotiob el murder, to tr.nswrt.tieo k, |il] 

The circumstances of the case are as follows : 

•*.u L ^ charged before R T? f 

ars r o-r tebeTib^:?. L!“if S 

under circumstances which amounted to the offence of murder. 

fhA do P'^osecutioD alleged and the evidence showed that the death of 
the deceased was not due to suicide, and that it was due to a blow inflictod 

resst'n T do'h^d f -sans of a heavy weapon Th^ 

htseTfld^r" admission of GovinS 

sort of a grudge "agai^ft he dec^Ltd.^^aTi^g ourof au^rillg^ 

[289] One Manu Mali, a fellow worker with the deceased in a fioM 
deposed to having been an eye-witness of the murder. He said herald 

a company of performers ; that they stayed tCe til n pT 

went to their field and slept at the distance of 25 cubits froL onra'nother 
deceased having near him, as was his wont, his iron-bound stick Somot’i!J 

up the stick which lay near and hit him on S" eh ternnk Iwh 

^"btt:L7.u -a,tb— 

did he perceive that Narsu had been dead. He then wenfto the - 1 ®“ 
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1882 chief constable who came a few days afterwards to the village to conduct 
Mabch 8. the investigation. 

The prisoner Govinda, on the 3rd of February, 1882, — that is, a day 
Appel- after the murder, — made a statement before the 3rd Class Magistrate of 
LATE Koregaon. This statement was in the form of question and answer, and 
Criminal. mark of the prisoner and the signature of the Maui^trabe. Tt 

— was also certified in due form that the statement had been taken nown in 
6 B. 288— the presence and the hearing of the Migistrate ; that it was accu'*a!e : and 
6 Ind. Jur. that the confession was voluntarily maie. This latter fact, howe er, was 
WO not recorded at the time or on the same day, but some few days nh rwards. 

Govinda also made a statement before the committing Migistrate. 

In this he tried to throw the principal blame on the sboul Jers >>: Daji, 
and admitted no more than that he had intended to give the d ceased 
Narsu a sound beating. 

A statement of the prisoner Daji's was also deposed to by two mem- 
bers of the inquest who examined Narsu’s body soon after the murder. 
The Panch depose ** that Daji admitted before them he had gon i to where 

Narsu was asleen in a field and had struck him on the head wiib an iron- 

* 

bound stick and killed him." 

[290] The Session Judge relying upon the above statements and the 
evidence of two more witnesses, which he said corroborated tno-^w state- 
ments, came to the conclusion that " the actual killing of the deceased 
Narsu was the act of Daji, and that the prisoner Govinda wi^ there 
present, and abetting, by previous agreement, personal injury to Narsu, 
though he may not have imagined the killing of Narsu." And being of 
opinion that the act of each amounted, in law, to murder, convi -^t 'd each 
of that offence, sentencing Daji to death, and Govinda to tr.insporcation 

for life. 

Both the convicts apoealed to the High Court. 

Branso7it for Govinda and Gcinesh RamchciJidra Kirloskir^ for Daji. 
The findings of the Judge are based on illegal evidence : the s'a ement 
of Govinda before the 3rd Glass Magistrate did not hoar, at the time it 
was made, the certificate that it was voluntarily made, but was 
added on three or four days afterwards. This is contiMry to the procedure 
laid down in ss. 122 and 346 of the Code of Criminal Procedure (X of 1872) 

and the ruling of the Court in the case of Bill (l). The siatunentis 

objectionable on another ground also. It bears the mark of G )vinda*3 
attestation ; and Govinda is a person who can write. The Legislature could 
nob have intended to allow persons who can write to put their mark only. 
His statement before the committing Magistrate does not amount to a con- 
fession of his guilt, and cannot be considered against Diji. The alleged 
confession of Daji is also inadmissible before he was in police custody. 
The other evidence is incredible, and insufficient for coaviotion of any 
accused. 

Nayiabhai Haridas, Government Pleader, contra. 

JUDGMENT. 

West, J. — The first question which we have to consider in this case, 
is how muob of the evidence which has bean raoot'dai by th^ Session 
Judge at the trial of the prisoners is legally admissible? We are of 
opinion that the statement of Govinda before the Subordinate Migistrate 
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(l) 10 B.H.C.R, 166. 
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® ’■^a'Soa that the certificate as to the Magistrate’s he- 

that the confessioQ was voluetarily made, was not recorded bv the 
Magistrate at the time toe statement was made, but three or four days after- 

Criminal Procedure {X of 1872J enacts 
L that tne Magistrate shall make a memorandum to that effect at the 
oot of the confession. We thi^k that the making of such a memorandum 

IS a judicial, or, at least, a quasi-judicial act. A good many acts of a 

ministerial nature in_ay proieriy be performed not precisely at the time 
contemplated when tney are of a kind leading up to or following judicial 

and s rictly gone through. It is not permissible for 
a Magistrate, after a statement of a person has once gone out of his 
hands to attach to it, several days afterwards, the certificate that it was 
voluntarily made. To enable him to do so he must either depend solely 
upon hig own memory or have his memory refreshed by the impression 
o some one, perhaps by a police officer who was present at the time the 
statement was taken down. This is unsatisfactory. If the statement in 
the present case did not amount to a confession, we misht consider whether 
we should no. allow it to be proved in some other way ; but the conten- 

P'‘osecution is that it does amount to a confession, and. having 
agaid to the case of B.ii RUan (I.) and other cases in which the decisiof 

which rhTn ^ fallowed, we are of opinion that a confession upon 
Tn the da v m ‘•^“O'-ded at the time, or, at any rate. 

L aviJenIr'" '>*'“■ “■“* <“«"»• 

Tne next piece of evidence is the confession of Daji deposed to bv 
t^LTr'^^th^^ ^ Punch Tne Government Pleader felt himself unable 

Sstdv Thi r -police 

enSe 1 choosing the lessor of two evils, has excluded 

confessions fcaken under such circumstances. 

.a "sxt point for consideration is the statement of prisoner Govinda 

■" ^his it is obvious that Govinda does 

and '°‘’®'>tion is to exculpate himself 

and make Daji the murderer of Narsu. When a person admits guilt to 

ffir hi" f P^'°® penalties pfovided 
for h s guilt there is a guarantee for his truth, and the Legislature provides 

12921 statement may be considered against his fellow prisoners charged 
L<ss-Jj with the same crime. By exculpating himself Govinda faik ro 

fn^th ^ *^^'d f ^ h's statement must also be set aside in weigh- 

ing the evidence against Daji. ^ 

This reduces the evidence to the deposition of Man □ Mali for the 
evidence of Babaji and Shiva-besides being conflicting-7s not vS 
material. Manu s evidence is not free from objections. He does not 
^^laL^‘* Statement till after the arrival of the chief constable to his 
lountv T investigation. It is not quite unusual in this 

aWrLd“%'f"^ to withhold information of the kind. They 

pened To w-l “a complicity in the crime they have hap- 

sa rtr^' considerable caution. It if no° 

denoe the ! ci’^denca to such testimony. Shorn of Govinda’s evi- 

manffiulati!n ° ^aars. moreover, indications of police 

manipulatioD, and we are unable to uphold the convictions. 


(1) 10 B.H.G.R. 166. 
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We accordingly reverse the sentences, but not without regret. The 
case has net been efficiently handled, and justice has possibly been defeat- 
ed. We are unable to say to whom this result is due ; but there has been 
mismanagement on the part of some one there is but little doubt. A 
strong suspicion remains in our mind as to the guilt of Daji. But under 
the circumstances we must acquit both him and Govinda. 

Conviction reversed^ 
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APPELLATE CIVIL. 

Before Sir Michael Roberts Westropp, Kt., Chief Justice and Mr. Justice 

Melvill. 


Bhavanishankar Shevakram and another (Plaintiffs) 

V. Pdrsadri Kalidas (Defendant).* 

[14th February. 1882. J 

Jurisdiction — Jadgment^Decree— Native Courts, suit on decree of — Suifs in India on 
judgments of Courts in [ndia^Suit on foreign jiddgment — Jurisdiction of Small 
Cause Court — Civ* Pro, Code {Act X of 1877), s. 434. 

No suit is maintaiaable in any Court in British India founded upon the judg- 
ment of a Court situate in a Native State. 

[293] The Courts of British India oinnot enforce the decrees of any Native 
Coarts, except as provided by s. 434 of the Civ. Pro. Code, Act X of 1877. Under 
that seotion the decrees of certain Native Courts may be executed in British 
India, as if they had been made by the Courts o! British India. 

A suit will not lie in the Courts of India upon the judgment of any Court in 
British India. The only exception to this rule iR in the case of judgments of a 
Court of Small Oaases on which suifs are permitted to be brought in the High 
Court in order to obtain execution against immoveable property. 

A foreign judgment creates an obligation belonging to the class of implied 
contracts. 

A Court which entertains a suit on a foreign judgment cannot institute an 
inquiry into the merits of the original aotiou or the propriety of the decision. 

<3u£cre -Whether suits on foreign judgments ate maintainable in the Civil 
Courts of India. 

[Dise., 7 M. 164; N.F., 22 C. 222 = 21 I.A. 171 = 4 M.L.J. 267 ; F.,8B. 593; R.. 8 
B. 1;24B.86.] 

Under s. 617 of Act X of 1877, this case was referred for the opinion 
of the High Court by G. M. Cursetji, Judge of the Small Cause Court of 
Ahmedabad. 

On the 14th August. 1877. the plaintiffs obtained a decree against the 
defendant, for a sum less than Rs. 500, in one of the Courts of His High- 
ness the Gaekwar of Baroda. Both the parties resided in Ahmedabad, 
and the plaintiffs sued the defendant, on the said decree, in the Small 
Cause Court of that place. The defendant pleaded that the Court had no 
jurisdiction to entertain the suit. The Judge of the Small Cause Court 
was of opinion that he had jurisdiction. 

Thera was no appearance for the plaintiffs. 

Manekshah Jahangirshah, for the defendant. 


* Small Cause Court Relerenoe 5 of 1680. 
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JUDGMENT. 

Melvill J.— The question referred for our decision is whether the 

Oourt of Small Causes at Ahmedabad has jurisdiction to entertain a suit 
on a foreign judgment. 

If we were to give a general answer to a question stated in such 
general terms, we should say that, in our opinion, a Court of Small Causes 
IS as competent as any other Court to entertain a suit on a foreign 
judgment, provided that the judgment be for a sum not exceeding Es 500 
In Manoharam Kalliavdas v. Bakshe Saheb (1) ; Couch C J exnressed 
a doubt whether the obligation created by a judgment comes’ within the 
terms of s. [294] 6 of Act XI of 1865, namely, “ claims for money 
due on bond or other contract, or for rent, or for personal property, 
or for the value of such property, or for damages.” But for many 
years past this Court has consistently held that Courts of Small Causes 
have jurisdiction over claims arising out of implied, as well as exnress 
contracts. Thus, in Dullab Shtvlal v. T. C. Hope (2), it was held 
that a Court of Small Causes has jurisdiction over a claim to recover back 
taxes illegally levied. Similar decisions were passed in regard to a suit for 
money bad and received by the defendant to the use of the nlaintiff ■ 
Batanshanker v. Gulabshanker{3)\ and a suit bv one surety against another 
for contribution ; Eari Trimbak v. Aba Saheb (4). These are a few 
instances, among many, of implied contracts which Courts of Small Causes 
have been held competent to enforce. The obligation arising out of a foreign 
judgment is of a similar nature. The law raises an implied contract 
to pay a sum of money, adjudged to be due from one man to another by the 
sentence of a foreign or Colonial Court (Addison on Contracts, 6th ed. 

P- as stated by Parke, B., in Williams y. Jones (5) 

IS that where a Court of competent jurisdiction has adjudicated a certain 
sum to be due froni one person to another, a legal obligation arises to pay 
tnat sum, on which an action of debt to enforce the judgment may be 

maintained. It is in this way that the judgments of foreign and Colonial 

Courts are supported and enforced.” This is equivalent to saying that a 
foreign judgment creates an obligation belonging to the ciass of imnlied 
contracts, which are described as arising from the “ general implication 
and intendment of the Courts of judicature, that every man hath engaged 
^ perform what his duty or justice requires 3 BIk. Com 163 164 

EwzjLXnef observations of this Court in Umedchand v. Sha 

But the wider question remains whether any Court in British India 
ought to entertain a suit founded, as this suit is, upon the judgment of a 

Goiarif V Grey(7j. “ it is not an admitted princ^l of the k w rnatn^ 
that a State is bound to enforce within its territories the judgment of a 

d°o^n “t Continental nations (including France) 

do not enforce the judgments of other countries, unless where there are 
reciprocal treaties to that effect. But in England, and in those States 

common law, such judgments are enforced 
not by virtue of any treaty, nor by virtue of any statute but 
upon the principle stated by Parke. J.. in Williams y^ Jones'’ Here 
in India, the jurisdiction of our Civil Courts is carefully defined by 


(p 6 B.H.O.R.A.C.J. 231. 

(3) 10 B.H O.R. 21. (4] 4 B. 32U 

(6)5B.H. C.R. 0.0. J. 16(22). 


(2) SB.H.O.R. A.C.J. 2X3 
(5) 13 M. & W. 633. 

(7) L.R. 6 Q.B. 139. 
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statute ; and, if it had been intended that suits should be brought in those 
Courts on foreign judgments, it might have been expected that such suits 
would ba expressly provided for. It cannot be said that the question of 
foreign judgments escaped the notice of the Legislature ; for by s. 14 
of Act X of 1877 a foreign judgment is allowed to be pleaded in bar. no 
doubt on the principle that " nemo dehet bis vexiri pro eadem causa” 
But the Code contains no provision for making a foreign judgment 
an engine of attack, as well as a means of defence. It is not, however, 
nec:^S 3 arv for us to express any general ooinion uoon this question. The 
reports show that suits on the judgments of French Courts in India have 
been entertained by the Calcutta and Madras C)urt3 (1), and we are not 
by any means to be understood as saying that those suits were improperly 
entertained. What we are now concerned with, is the judgments of 
Courts situate in Native States. We cannot find in the reports a single 
instance in which a suit founded upon the judgrnent of such a Court has 
been entertained by a Court in British India, and in the absence of prece- 
dent, we are not disposed to express an opinion favourable to the enter- 
tainment of such suits. There has been much conflict of opinion as to 
the eonolusiveness of foreign judgments Mr. Smith s notes to the 

Duchess of Kingston's ca'^e (2) ; Taylor on Evidence, s. 1553; Story on 
the Conflict of Laws, s. 607): but it may now bo taken as established 
that a Court which entertains a suit on a foreign judgment [^96] 
cannot institute an inquiry into the merits of the original action or 
the propriety of the decision. It can feel no confidence that it is doing 

justice between the parties, except in so far as such confidence is based 
upon its general belief that the tribunals of the foreign State ordinarily 
conduct judicial inquiries with intelligence and integrity. Are we justified 
in reposing such confidence in tne tribunals of Native States ? Some 
Courts in Native States may be sufficiently well constituted and their 
procee lings sufficiently well conducted, to entitle their judgments to res- 
pect ; bub this is notoriously not so in regard to other States, and, indeed, 
must be regarded as the exception rather than the rule. Our Courts are not 
in a position to draw distinctions, which would necessarily be invidious, 
and not necessarily correct, between the Courts of different Native States. 
Section 434 of the Code of Civil Procedure imposes this duty upon the 
Governor-General in Council, who is oerbainlythe best informed, and, there- 
fore, the fittest authority to discharge it. That section provides that the 
Governor-General in Council may from time to time, by notification in 
the Gazette of India^ (a) declare that the decrees of any Courts situate in 
the territories of any Native Prince or State in alliance with Her Majesty, 
and not established by the authority of the Governor-General in Council, 
may be executed in British India, as if they had been made by the 
Courts of British India, and ib) cancel any such declaration. We 
think that it is safe and proper to hold that the Legislature did not 
intend that the Courts of British India should in any wav enforce the 
decrees of any Courts situate in Native States, except such Courtsas may 
have been notified bv the Governor-General in Council under s. 434. 
It follows at once from this that a suit cinnotlie in a British Court upon 
the judgment of any Native Court not so notified. As regards Courts 
which liave been so notified, s. 434 provides that their decrees may be 
executed in British India as if they had been made by the Courte 


(1) 4 W.R. 108"15 W.R. ft00 = 8 M.H.O.R. 14, 

(2) 2 Smith’s L. Oases, p. 730 (6th ed.). 
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of British India. We think that it was clearly the intention of the Legis- 
lature than the decrees of the privileged Native Courts should occupy 
the same position as the decrees of British Courts, and should not 
carry with them any greater advantages. If, therefore, a suit would not 
he upon ihe judgment of one of [297] our own Courts, neither is there 
reason to suppose that it will lie upon the judgment of one of the pri- 
vileged Nitive Courts. Now, upon this question we may refer to the 
observation of Couch, C. J., in Mancharam v. Bakshe Saheb (1). The 
question which he was considering was whether a suit could be main- 
tained upon the judgment of a Court in British India ? He said : “ The 
Legislut-. re has been careful in the Limitation Act to provide that the 
judgments and decrees of Civil Courts shall be enforced within certain 
periods , and if an action might be brought upon a judgment or decree 
which IS within those provisions, the Law of Limitation might be 
evaded. When an action on a jurfgment or decree will not give to the 
pbintid a higher or batter remedy than be already has, there is no 
advantage in allowing it to be brought; and it would be contrary to the 
spirit oi the Code of Civil Procedure, to do so. Where it will give 
a higher or better remedy, the case is different, and there are cases in 
which an action may be the only mode of enforcing a judgment or 
decree. In the last paragraph the Chief Justice was probably referring 
to judgm-'n^s of a Court of Small Causes, on which suits are permitted to 
be brought m the High Court, in order to obtain execution against im- 
moveahle property. Except in this peculiar case, it must be taken to be 
^btled GPan a su't will nob lie in our Courts upon the judgment of any 

India ; and it follows, for the reasons which we have 
stated, t lat a suit will not lie upon the judgment of any native Court, 
although such Court may have been notified under s. 434. The decrees of 

the Gou- rs so notified may be enforced by execution in the ordinary man- 
ner, but not by a suit upon the judgment. 

It is not stated in this reference vvhether anv notification has been 
made und-.r s. 434 in favour of the Courts of His Highness the Gaekwar. 
We have not been able to find any such notification in the Gazette of India ; 
and it is orobably because no such notification has been made that the 
decree ho'der in this case has resorted to the expedient of bringing a suit 

upon his ludgment. Our reply to the Judge of the Court of Small Causes 
must be that the suit cannot be maintained. 


6B. 298 = 6 Ind. Jar. 426. 

[298] APPELLATE CIVIL. 

Before Mr. J uslice Melvill and Mr. Justice Kemball. 


Mancharam (.Original Plaintiff), Appellant v. Pranshankae 
(Original Defendant), Respondent.* [ISth March, 1882.] 

office, alienation of, when valid -Par tibi- 
itiy of iuch oficss—Parixtion — Mode of partition of such offices. 

Of seoalar, are no doubt treated by the 

u be "tr^Tn aeof d“ “ but modern custom, whether or uot 

accordance with aocient law, has sanctioned such partition as 
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can be had of such property by means of a performance of the duties of the office 
and the enjoyment of the emoluments by the different oo-parceners in rotation. 

There is no reason why the alienation of a religious office to a person standing 
in the line of succession, and free from objections relating to the capacity of a 
particular individual to perform the worship of an idol or do any other necessary 
functions connected with it, should not be uphold. The alienation, therefore, by 
a divided member of a Hindu family to his sister’s son. of the right of worshipp. 
ing a goddess and receiving a share of the offerings was upheld, 

F., 35 C. 226 = 7 C.L J. 315 = 12 C W.N. 323; 12 C.W.N. 98; Rel., 36 ^ “796 = 
13 C.W.N. 1084 = 3 Ind. Gas. 76 ; R.. 9 B. 198 ; 20 H. 495 ; 23 B. 131 ; 17 C. 657 *, 

23G.645;24C 83 ; 6 M. 76 ; 16 M. 183=2 M.L.J. 1^ ^1^ 

288; 1 C.W.N. 493; 10 Ind. Gas. 399; 13 Ind. Gas. 225 = 5 6 L.R. 107 ; U B.K. 
1892—1896. 420 ; D., 19 A, 428 (433) ; 34 G. 828 = 11 G W.N. 782.] 


This was an appeal from the decision of S. Hammiok, Assistant 
Judge of Surat, confirming the decree of the Subordinate Judge of Bulsar, 

The facts of the case were as follows : — 

There was a temple of the goddess Ashapuri in the village of Vejal- 
por. It was founded by two brothers. Ghulabat and Bhagvanbhafe. 
Bhagvanbhat died, leaving behind him two sons, the defendant Mancha- 
ram and Devsbankar. Devsbankar died, leaving him surviving a son 
named Ganpatram. Ganpatram died on the 9th of February, 1876, leav- 
ing behind him a widow. On the 12tb of August 1875, Ganpatram 
made a will, bequeathing all his estate, including the right of worshipping 
the goddess and receiving his share of the offerings, to his nephew, the 
nlaintiff Pranshankar (a son of Ganpatram’s sister). Pranshankar ob- 
tained a probate of the will from the District Court of Surat. 

The plaintiff sued for a declaration of his right to worship the god- 
dess and receive his share of the offerings, and (or a perpetual injunc- 
tion restraining the defendant from interfering with the exercise of his 
right. The plaintiff further sought [299] bo recover Rs. 120 on account 
of the offerings received wrongfully by the defendant (his mother a unole). 

The defendant, intcv did, contended that the right claimed was not 
partible, and could not be alienated to any person not in the male line of 
succession of the founders ; that the family was united ; and that, in fact, 
Ganpatram never made the will set up by the plaintiff : and that, even if 

he did. it was invalid. 

Both the Courts below found on these points in favour of the plaint- 
iff, and gave him a decree. The defendant appealed to the High Court. 

Shantaram Narayan, for the appellant. 

Naiiabhai HaridaSy Government Pleader, for the respondent. 


JUDGMENT. 

Melvill, J.— The first objection taken to the decree appealed against 
is that a religious office and its endowment, or the fees connected with 
it, are impartible; that they cannot lose their character of joint pro- 
perty ; and that, consequently, in accordance with the rule in force in tnis 
Presidency, viz., that a co-parooner cannot give or devise by will his share 
in the undivided estate, the bequest by Ganpatram to the plaintiff must be 
treated as null and void. 

No doubt, hereditary offices, whether religious or secular, are treated 
by the Hindu text writers as naturally indivisible ; but modern ousto^ 
whether or not it be strictly in accordance with ancient law, has sanctioned 
such partition as can be had of such property, by means of a performance 
of the duties of the office, and the enjoyment of the emolument, by the 
different co-parceners in rotation. One of the most recent oases on the 
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subject is that of Mitta Kunth Audhicarry v. Neerimjiin Audhicarry and 
others (1), ia which it was held that the roasoos for which one of several 
joint owners is entitled to a partition of the joint property apply also to 
the case of a joint right of performing the worship of an idol ; and that the 
joint owners of such a right are entitled to a decree for tho performance 
of the worship by turns. 

The next objection to the Assistant Judge’s decree is that a religious 
office, and particularly one which involves the worship [300] of an 
idol, is by its nature inalienable. Among the cases cited upon this point 
were several in which it has been held that the right of a sebait, to perform 
the worship of an idol, cannot be sold in execution of a decree. The 
reasons on which these decisions were based, must commend themselves to 
every mind as necessarily consonant with Hindu law and sentiment. In 
the cases of Boy Ohowdry Kishen Pershad Surmah alias 

Rajah Baboo and another (2) and Kali Gharan Gir Gossain v. Bangshi 
Mohan Das Baboo (3) it was said, that, if such property were subject to at- 
tachment and sale, the purchaser might be a Mahomedan or a Christian, 
whowould be both unwilling and incompetent to perform the service of the 
idol; and in the case of Dubo Misser v.Srinibas Mlsser f4) Mr. Justice Mitter 
further observed that he might be unfit to prepare food for the idol. The 
same reasons would militate against an unrestricted right of alienation by 
private sale or gift. Such an alienation to an improper person would 
defeat the object of the endowment, and in some cases, as in the Privy 
Council case Rajah Vurmah Valia v. Rave Vurmah Kunhi Kuity (5), it 
might be inconsistent with the presumed intention of the founder of the 
endowment. It may be admitted, also, that it would not be 
desirable to lay down any such rule regarding such alienations as would 
involve the Courts in nice questions of ciste distinctions, bearing upon the 
capacity of a particular individual to perform the worship of, and pre- 
pare food for, a Hindu idol. But there may be alienations which are 
free from any of these objections ; and in such cases there would appear 
to be no reason why any restriction should be placed upon the exercise 
of the ordinary rights of property. Assuming that, for the reasons 
which we have stated, the alienation of a priestly office to a stranger 
would be invalid, it does not follow that an alienation to a member of 
the founder’s family, standing in the line of succession, would be 
open to objection. In Sitarambhat v. Sitaram Ganesh (6) the sale of an 
hereditary priestly office was upheld, where the purchasers were the 
inext in succession to the office. In that case it was said : “ It is not 

1301] necessary to decide the question as to whether such offices can be 
sold to strangers. In this case the purchasers were grand-children who 
would eventually succeed to the office as heirs, and the grandfather did 

m their favour. There have been 
.previous dealings with this office of a somewhat similar nature which is 

some evidence of a usage justifying the alienation in the present case ” 

We do not think that there is much difierence, in principle between 

the case just oited and that now before us, though the endowment 

in the present case is of too recent a foundation to render any evidence 

of usage possible. In both cases the purchasers are :p 0 ifion 8 standing 

ID the line of succession, and claiming through females : and though 

in the present case the purchaser is not the next, hair, but only a 

possible heir— for he is Ganpatram’s sister s’ son, and. therefore 

W 14 B.L.R. 166. (2) 7 W.B. 266. 

(4) 5 B.L.B. 617. (5) 1 M. 235. 
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1882 handhu, if not a sapmda: Srinivasa Ayyangar v. Bengasami Ayyangar (1) 
March 13, — yet the next heir, Ganpatram’s widow, has expressed her acquiesoenoe 

in the bequest to the plaintiff. If the alienation of a priestly ofi&ce is open 
Apprt - to objection only on the grounds that it would be contrary to the founder's 
LATE intention that the office should pass out of his family, and that it would 
Civil. incompatible with the due performance of the duties of the office that 
— it should be held by a person of a different religion or caste, then, (in the 
6 B. 298= absence of any restriction to a particular class of heirs, imposed either by 
6 Ind. Jur. founder or by usage), there would appear to be no reason why an 
^26. alienation should not be upheld, which is made in favour of any person 
standing in the line of succession, and not disqualified by any personal 
unfitness. 

For these reasons we confirm the decrees of the Courts below with 
costs. 

Decrees confirmed, 

6 B, 302 = 6 Ind. Jur. 428. 

[302] APPELLATE CIVIL. 

Before Mr. Justice Melvill. 

Motigavri (Origmal Paintiff), Appellant v. PUANJIVANDAS AND 
OTHERS iOrigmal Defendants), Respondents, [10th January. 1882.] 

Court Fees Act, VII of IHIO—Metiiorandutn of appsalStamp^Suil for recovery of Uind 
and money- 

In deciding the amount of stamps to be borne by the memorandum of appeal^ 
the High Court is not bound by the decision of tbs Court of first instance as to 
the stamp on the plaint. 

[P., 16 B. 82 : R., 20 B. 265 ; 30 M. 61 = 16M,L.J. 462 = 1 M.L.T. 426.] 

This was a reference, under s. 5 of the Court Fees Act VII of 1870, 
by the Taxing Officer of the High Court, Appellate Side. 

The defendant No. 1 had, in a suit against the plaintiff, obtained a 
decree for Rs. 7,595, and in execution of this decree certain property had 
been sold to defendants Nos. 2 and 3. The plaintiff has brought thia 
action to recover this property and the sum of Rs. i,417-2-8, being the 
profits derived therefrom by the defendants Nos. 2 and 3, and also mesne 
profits until recovery of possession, or, failing this, to recover Rs. 3,300 
from the first defendant, being the amount realized by him by the sale of 
the property, on the ground that the former decree against her was null 
and void, she having been a minor and not properly represented in the suit. 

Plaintiff stamped her claim as in a suit for Rs. 4,747. The Subordinato 
Judge held that the suit was virtually to set aside a decree for Rs. 7,595, 
and was, therefore, insufficiently stamped, and on this and other grounda 

dismissed it. 

Plaintiff appealed and stamped her appeal to the same amount as she- 
had stamped her plaint. The District Judge thereupon dismissed the 
appeal, on the ground that the Court of first instance having decided what 
the stamn duty was, he was precluded by s. 12 of the Court Fees Act 
(VII of 1870) from re-opening the question, and he, therefore, held that 

the appeal was undersfcamped. 


(1) 2 M. 304. 
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The plaintiff appealed to the High Court, and stamped this second 
appeal as she stamped the plaint and first apDoai. 

[303] The questions referred by the Taxing Officer for decision 
were — 

Whether, when the Court below had decided that a certain stamp 
was payable on the plaint, the appellate Court was bound to accept its 
valuation as the basis on which the appeal is to be valued ? 

What was the correct valuation of this appeal? 

The Taxing Officer’s opinion was that, in valuing the appeal, he was 
not bound to follow the valuation put on tbe plaint by the Court below ; 
that in this case the plaint had been overvalued, as the suit was one for 
possession of land and mesne profits ; and that, as regards the alternative 
relief sought, the larger of the two reliefs must determine the amount of 
the stamp. 

The Chief Justice having referred the question to Mr. Justice Melvill 
for disposal, his Lordship delivered the following . 

JUDGMENT. ;o 

MelvilIi, J. — The Court is of opinion that, in deciding the amount 
of stamp to be borne by the memorandum of appeal, this Court is not 
bound by the decision of the Court of first instance as to the stamp on the 
plaint. The Court is also of opinion that the Registrar and Taxing Officer 
is right in holding that the appeal ought to be stamped as in a suit for the 
recovery of land and money, and that, as regards the alternative relief 
sought, the larger of the two reliefs sought must determine the amount of 
the stamp. This decision will be final as determining the stamp on the 
memorandum of second appeal ; but it will not preclude the Division 
Bench, before which the appeal may come, from determining (contrary to 
the ex-parie decision now passed by the Court), that the lower appellate 
Court was right in holding itself bound by the decision of the Court of 
first instance on tbe question of stamp. 


6 B. 304. 

[304] APPELLATE CIVIL. 

Before Mr. Justice Kemball and Mr. Justice Pinhey. 


R\NCH0DJI and others (Original Plaintiffs), Appellants v. Lallu 
AND OTHERS (Original Defendants), Eespondents."^ [9bh March, 1882.] 
Judge — Judicial discretion — Appeal — Review ^Limitation, 

Where the law leaves a matter within the disorebion of a Court, and the Court, 
after proper inquiry and due consideration, has exercised the discretion in a 
sound and reasonable manner, the High Court will not interfere with the oonclu- 
sion arrived at. even though it would itself have arrived at a different conclusion. 

Consequently, where a District Judge, after due inquiry, refused to admit an 
appeal presented after the time prescribed by the Statute of Limitation, the 
High Court would not interfere with his order. 

[R., 23 B. 513; 31 B. 33«8 Bom. L.R. 858; 8 A.L.J. 793 = 11 Tnd Cas 814 * 1 L B R 
313 : 3 0. 0. 37 (40).] ’ ‘ ' 

This was an appeal from the order of G. M. Macpherson Judge of 
Surat, dismissing a petition of appeal agalost the decree of Eao Saheb 
Chunilal Maneklal, Subordinate Judge of Bu laar. 

* Second Appeal, No> 450 of 1881. 
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The plaintiffs sued for a declaration that a right to recover a carbain 
assessment which the defea Jants possessed against them under two instru- 
ments executed by the ancestors of the plaintiffs to those of the defend- 
ants in 1808 and 1829 was limited to the amount of assessment which 
the Government might fix. They also prayed for an injunction restrain- 
ing the defendants from suing them for a large sum. 

The defendants, inter alia, contended that the sbipulatioiis of the 
documents should be carried out to the fullest extent, and that the plaint- 
iffs’ suit did not lie. 

The Subordinate Judge rejected the claim of the plaintiffs, who appeal- 
ed to the District Judge. 

The District Judge refused to admit the appeal. 

Nanabhai Haridas, Government Pleader, for the appellants. 

Gokaldas Kahandas, for the respondents. 


JUDGMENT. 

Kemball, J. — This is an appeal against the order of the District 
Judge of Surat, dismissing a petition of appeal on the ground that it was 
presented after the period prescribed therefor. It appears that the decree 
of the Court of first instance was passed by the Subordinate Judge of 
Bulsar, on the 27th April last, shortly [305] before the commencement of 
the annual vacation. and the petition of appeal against it ought bo have been 
presented on the 16th June following, the day on which the Courts in the 
Surat District re-opened. It was not, however, presented till the morning 
of the following day, i.c., the 17th, when the appellant, Ranchodji, repre- 
sented to the District Judge by petition (the truth of which was sworn bo) 
that he had left his village of Eru for the nearest railway station, Navsari, 
at 9. P.M. on the 15bh idem, in order to catch the mail train which would 
have taken him to Surat on the same night; but that the axle of tlie cart, 
in which he was travelling, having broken, he was. in consequence, delayed 
on the road, and did nob reach the aforesaid railway station till after the 
said train had left. He further stated that he went on by the very next 
brain to Surat, and, on arrival there, proceeded to the Court, which he 
reached at 5 P.M., only, however, bo find that the Court had risen. This 
explanation the District Judge considered “quite insufficient”, and de- 
sired the production of further affidavits, especially as to the times at 
which appellant Ranchodji left his house and arrived at the station. 
Affidavits and further affidavits of the cart-driver who had accompanied 
the said appellant Ranchodji from his village to the spot where the cart 
broke down and of a friend who met Ranchodji at the station were accord- 
ingly pub in, and on a consideration of these, coupled with the original 
petition, the District Judge found that, whereas Ranchodji had said that 
on bis cart breaking down he proceeded at once to the station which he 
reached just as the train had left, it appeared from the affidavits that he 
stayed some three quarters of an hour to catch his bullocks which had fied 
when the axle broke, and arrived by so much late at the station; and fur- 
ther that, looking at the hour at which Ranchodji stated he left his village 
and at the advertise! time for the mail train to leave Navsari. he must have 
left himself barely time in any case to reach the station. The appeal was 
accordingly rejected. Had such an application, based on such affidavits, 
been presented to this Court, I have little doubt, speaking from an experi- 
ence of almost twelve years in it, that the result would have been differ- 
ent ; but the question which we have to consider is, whether this Court 
has any power to interfere with the disoretion of the [306] Court below 
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which expressed itself not satisfied with the sufficiency of the reason put 
forward by the appellant Ranchodji for the delay. The said appellant 
himself appears to have felt this difficulty; for instead of stating, as 
he was required to do by s. 541 of the Civil Procedure Code, (X of 
1877), the ground of objection to the decree appealed against, he con- 
tented himself, after setting forth the facts, with this request : “Your 
Lordships will, therefore, be pleased to order such appeal to be received 
and disposed of on the merits.’* However, it has been argued here by 
Mr. Nanabhai, on the said appellant’s behalf, that if this Court is disposed 
to think that the delay should, under the circumstances explained, have 
been excused, it can and ought — an appeal being given by law against 
the District Judge’s order of rejection— to interfere, albeit the matter 
was one entirely within the District Judge’s jurisdiction. Several 
cases have been cited by Mr. Nanabhai in the course of his argument. 
Zaibulnissa Bibi v. Kuhum Bibi (l); Hardatrai Shrikisondas v. Victoria 
Finance a'nd Butiion Association (2) : Juggoniolmn Ghose v. Manickchund 
and another (3) ; Murtunjoy Chuckerhaity v. John Cochrane, Official 
Assignee of the estate of Messrs. Hickey, Bailey and Co., Insolvents (4); 
M. G. Pendse v. B* S. Malse (5) ; Mowree Bewa v. Soorundarnuih 
Boy (6) ; The Secretary of State for India in Council v. Mutu 
Sawmy and another (7) ; Bee and a^iother v. The Bude and Torrington 
Junction Bailway Company (8); Duhey Sahat v. Ganeshi Lai (9). 

With reference to the cases quoted from Moore's Indian Appeals 
while I am unable to see the applicability of the second case, itis sufficient 
for ma to observe that it is, to say the least, extremely doubtful whether 
the Judicial Committee, though dealing as they have to deal with ques- 
tions of fact as well as law. would, save under exceptional circumstances, 
interfere with the discretion of a Court. The other cases cited seem to me 
only to go to this, that the discretion of a Court is liable to review or appeal 
where such Court is acting through caprice or prejudice, or where the dis- 
cretion [ 307 ] is exercised without any proper legal materials to support it. 
There can be no doubt that where the exercise of discretion is perverse this 
Court can and will interfere, as it did in the case of Hardatrai Shri- 
kisondas v. Victoria Finance and Biillian Association (2) ; but I am not 
aware of any single authority for the proposition that a sound and reason- 
able exercise of the jurisdiction given by law to a Court is open in any 
wav to revision, though there are decisions to the contrary : see Baj 
Coojnar Boy v. Sheikh Mahomed Wais and others (10) and In the matter of 
Bhujohuree Mundul (11). It is, I think, impossible to hold that the Judge 
in the present case has exercised his discretion capriciously or without 
material sufficient in law to satisfy himself whether or no there was suffi- 
cient cause for the delay ; and the order complained of. being the result of 
the exercise of a judicial discretion vested in the Judge* is, in my opinion, 
clearly one with which an appellate Court cannot interfere. The decree 
(which the order appealed against must be taken bo be under s. 2, Civil 

Procedure Code), of the District Judge must, therefore, be confirmed with 
costs. 

PiNHEY. J. The appellants Ranchodji and sixteen others filed a 
suit in bba Subordinate Court at Bulsar against eleven defendants to 
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1882 obtain a deciaratory decree. The Subordinate Oourt, on the 27th April, 
S(IARCH 9. 1881, dismissed the claim with costs. The summer vacation intervening, 

the District Court of Surat re opened on the 16bh June, and, therefore, 
Appel- plaintiffs desired to appeal from the decision of the Subordinate 

LAXE Court, they should have presented their aopeal to the District Court on 
Civil. that day. No appeal was, however, presented until the following day, — ■ 

that is, the 17th June. The memorandum of appeal and a vakalatnama 

6 B. 301. Jq name of all the plaintiffs were taken from their village to Surat hy 

the appellant Ranehodji. who is now present in Court ; and the reason 
which he gave to the District Court at Sui*at for nob presenting the 
appeal in time, was that he missed the mail train wliich would 
have brought him to Surat on the morning of the 16bb, and that 
the next train brought hina to Surat on the 16bh after the District 
[308] Court was closed, and so he could not present the aopeal 
until the 17bh. The District Court, after postponing the case for enquiry 
and taking evidence, refused to admit the appeal, considering the delay in 
presenting it not satisfactorily accounted for. The District Court found 
that, notwithstanding the extended time given by the occurrence of the 
vacation for the presentation of the appeal, Ranehodji had pub off taking 
the appeal to Surat until the last brain that would have taken him to Surat 
in time, and had, moreover, pub off starting from his home for that train 
until it was almost (if not quite) physically impossible for him to catch 
that train. 

We are asked to set aside the order of the District Court and to 
direct that Court to admit the appeal and proceed to dispose of it on its 
merits. I am, however, of opinion that the order of the District Court 
should not be set aside. No error of law was committed by the District 
Court : but. after a proper enquiry and due consideration of the facts 
alleged by the appellant Ranehodji, the District Court, in the exercise of 
its discretion, held that the delay in presenting the appeal was not 
satisfactorily accounted for. That is nob an order which the High Court 
should reverse on appeal, even if the members of the Court think they 
individually would have treated the appellant more leniently if either 
of them had bean presiding over the District Court when the appeal 
was presented : Eaj Goomar Roy v. Shaikh Mahotned Wats and others (1). 
That case is on all fours with this ; and I entirely concur with the 
opinion expressed by Jackson, J., in it. In all the other oases which 
have been cited for the appellant (with one exception), in which the 
High Court varied the order of the Court below, whether for receiving 
or refusing to receive an appeal after time, the ground on which the High 
Court's order proceeded was that the Court below either had exercised no 
discretion at all, or had no legal evidence before it on which the discretion 
of the Court oould operate. The only exception to this rule is the ease 
of Hardatrai Shrikisondas v. Victoria Finajice arid Bullioyt Association (2), 
and that case was not a ease in which the Court below had refused 
to admit an apnaal after time, bub had refused to ra-admit a case 
dismissed for default in oonsequenoe [309] of the non-appearance of 
the plaintiff. The suit was dismissed under the Code of Civil Procedure, 
of 1859 : and, under s. 119 of that Code, an appeal was specifically given 
from an order refusing to set aside the dismissal of the suit. And the 
order of the Judge rejecting the plaintiff’s application was so obviously 
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perverse and improper, that counsel for the defendant did not apparently 
attempt to support it. 

In the present case the District Court considered the reasons given, 
for the delay in presenting the appeal fully on their merits, io the 
exercise of its discretion, determined that the delay was not satisfactorily 
accounted for. I have given the substance of the reasons of the District 
Court’s order above. I further notice that it appears from the District 
Court’s judgment that the appellant appears to have endeavoured to mis- 
lead the Court by falsehood, or, at least, by prevarication. To use the 
words of James, L. J., in Sheffield v. Sheffield, I would “ not encourage 
appeals in cases which, like this, depend entirely upon the discretion of 
the Judge,” especially where, as in this case, the Judge has exercised his 
discretion carefully and after having the case before him on two separate 
days. 

I would confirm the order of the District Court with costs.* 
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Decree confirmed accordingly with costs. 


6 B. 309. 

APPELLATE CIVIL. 

Before Mr. Justice Melvill and Mr. Justice Kemball. 

Mir Azimudin Khan {Original Plaintiff), Appellant y. ZlA-UL-NiSA 

AND ANOTHER {Original Defendants), Respondents.^ [7th March, 1882.] 

Soile by a young person not a minor — Grounds for its cancelment — Sale by seamen-^ 
Sales by expectant heirs of reversionary interests. 

In the cise of a sile by a person, young indeed and in distressed circumstances 
but not without advice or means of infocmatiou, of an estate Actually vested in 
him, but not to be obtained without litigation, the party seeking to set aside 
the sale must establish the fraud, actual or consbructive, which entitles him to 
relief. It is not sufficient for him to show that he did not receive the full* value 
of the estate to which the result of the litigation might ultimately show him to 
be entitled. The diSarence between that value and the purchase-money, if not 
[310] too disproportionate, may be legitimately taken to represent the difference 
between certainty and immediate enjoyment on the one hand, and risk, worry, 
expense and delay on the other. 

The exceptional equitable principles which, in a sale by an expectant heir of a 
reversionary interest, throw upon the purchaser the onus of showing. that he gave 
a fair price, and which, on failure of such proof, entitles the expectant heir to 
have the sale set aside, have no application in the above oase, or in that of every 
ignorant and improvident person. 

Where a person, by right of inheritance, sued for a declaration 6f his title to 
a share in a certain sum of money to which the defendants laid claim, and the 
defendants met that allegation by setting up a sale, which the plaintifi admitted. 

Held that the plaintiff was bound to mention in his plaint the faot that he had 
parted with his title, and to allege the particular circumstances — misrepresen- 
. tation, undervalue, or fraud— on which he relies to have the sale set aside : also 
that the cause of action arose at some time within the period of limitation 
applicable to the case. If sufficient cause exists, the Court may require the 
plaintiff to amend the plaint. , • 

[Rm 6 B. 467 {469).] 

_ This was an appeal from the decision of Eao Bahadur Mangeshvar 
Balyant, Subordinate Judge, First Glass. Surat. 


* Regular Appeal, No. 34 of 1860. 
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The appellant Mr. Azimudin Khan and his sister Fatma Begam 
brought this suit in 187*1 to obtain a declaration of the title of the plaint-* 
iffs to a share of annas two and pies three in the rupee pZws anna one 
and pies six in the event of the marriage of the female plaintiff, in all 
annas six. in a sum of money in the hands of the Agent to the Governor 
of Bombay at Surat. The plaintiffs stated that they were entitled to the 
three-fourths share of their deceased brother Jenudin. one-fourth going bo’ 
bis widow. 

The female plaintiff having died in the CDurse of the suit, Mir 
.\zimudin subsequently claimed seven annas and eight and quarter pies 
share in the rupee in Government promissory notes and cash of the value 
of Rs. 1,75,415-8-11 held in deposit by the Agent as a share, three annas 
in the rupee, adjudged to the plaintiff's father in the estate of the late 
Nawab of Surat by an award of Mr. W. E. Frere, the then Agent, dated 
21st December, 1852, and finally upheld by Her Majesty in Council in 
1869. The plaintiff rested his claim on an alleged will, dated 11th April, 
1863, of his father, and also upon the law of inheritance. 

The defendants contended, amongst other things, that the plaintiff’s 
share had been sold to them on the 306h of April. 1855. The plaintiff 
admitted the sale, but averred that it was effected [ 311 ] under pressure 
for an inadequate consideration, and should be set aside. 

The Subordinate Judge upheld the sale, and rejected the plaintiff’s 
claim. The plaintiff Mir Azimudin Khan appealed to the High Court. 

The Hon, F, L. Latham ( Advocate General), Framii R. Vikaji 
and Pandurang Balibhadra appeared for the appellant. 

Jardine and Shantaram Narayan appeared for the respondents. 


JUDGMENT. 

Mblvill, J. — The previous history of this case is so clearly and suc- 
cinctly stated by the Subordinate Judge in his judgment, that we cannot 
do better than borrow his description. 

“ 1. Nawab Mir Afzuludin Khan died in A.D 1842, leaving a daugh- 
ter Bakti-nl-Nisa Begam, who was married to Mir Jaffar Ali and the 
present defendants are his daughters. 

“2. The late Nawab left also two widows and two cousins, all of 
whom are dead. One of these two cousins was Mir Kamrudin Khan, 
plaintiff's father. 

" 3. On the Nawab’s death, a dispute arose as to his inheritance 
among the sharers, and legislation was resorted to in 1848 (Act XVIII of 

1848). 

" 4. Mir Jaffar Ali, on behalf of his two daughters (then minors), 
claimed the whole estate. The then Agent, Mr. W. E. Frere, adjudicated 
on the claim, and awarded it in the following proportions, in' 2 ., to Mir 
Kamrudin Khan annas 3 ; to the defendants in right of their mother, who 
had died in the meantime, annas 8 ; to Mir Mohihudin Khan, the other 
cousin, annas 3 : and to each of the two widows an anna ; making in all 
sixteen annas, 

“ 5. This award was made on the 21st December, 1852. 

" 6. Against this award all the parties appealed to Government, who 
confirmed the Agent’s adjudication on or about the 23rd July, 1853. Daring 
the pendency of appeal, Mir Kamrudin Khan made his will (Ex. No. 34), 
dated 11th April, 1853, and died soon after, viz., on the 5th May, 1853, 

"7. In appeal. Government confirmed the decision, and Mir Jaffar 
Ali, as guardian of the defendants; feeling dissatisfied with the decision, 

664 



4 MIR AZIMUDIN KHAN V. ZIA-UL-NISA 



appealed to the Privy Council ; but the appeal was [312] rejected (30bh 
June, 1854) as not cognizable by that tribunal, who made a suggestion that, 
if the case in question were referred to them by Her Majesty for their 
opinion, they would submit their opinion. 

8. On the 30bh April. 1855, one Mahomed Ali, brother-in-law of 
Mir Jaffar Ali Khan, obtained tbree documents, viz.y a deed of sale 
(Ex. No. 57) executed by Mir Kamrudin’s heirs; second, a petition to the 
Agent to His Excellency the Governor (Ex. No. 89) informing him of the 
sale which they had effected, and stating that they bad transferred all their 
rights and title in the three annas' share to the vendee, so that he might 
not be obstructed in recovering it. They also requested by the said petition 
that a copy of the sale-deed should be ma^e, and kept in the records of 
the Agency, and the original returned ; third, a viukhtyarnama (Ex. 
No. 90) appointing one of the plaintiffs, Mir Azimudin Khan, for presenting 
the sale-deed to the Agent. 

“9. To the sale-deed and to the petition to the Agent the signature 
of the plaintiff Azimudin Khan has been made by Mir Jenudin, his 
brother, and the signature of Fatma Begam has also been made by Mic 
Jenudin, as her Agent. 

10. On the presentation of the documents, the Agent, on the 3rd 
May, 1855, endorsed an answer on Ex. No. 89, to the effect that a copy 

of the deed would be taken and returned, but that, by doing so, Govern- 
ment is nob to be supoosel to be bound by the arrangements effected. 

11. On the 3rd May. 1855 (Ex. No. 134) the Agent made a 
report to the Government on the subject of the sale. 

12. Government, in reply, dated 8bh June, 1855 (Ex. No. 135) ap- 
proved the agent’s advice to the vendors, and, therefore, the Agent infornc- 
edthe vendors Jenudin, &c. (16th July 1855. Ex. No. 89) that Govern- 
ment had no objection to the sale as already effected, 

13. In order to prove that a portion of the consideration money 
had been paid, receipts (Exs. Nos. 53 to 64) have been produced by the 
defendants to show that about Rs. 16,000 were paid. 

[313] ■ ‘ 14. Exhibits Nos. 65 and 102 are extracts of the day-book 
containing entries of the debit of Rs. 32,000, the amount for which the 
sale was effected. These are dated 30fch April, 1855. 

15. In 1861, Mir Jaffar Ali, as guardian of his daughters (defend- 
ants), petitioned Her Majesty the Queen by way of appeal against the 
decision of the Agent and the Bombay Government, and the matter was 
referred to the Privy Gouncil, and their Lordships, on the 17th March, 1869, 
gave their opinion, confirming the decision of the Bombay Government 
(Ex. No. 121 ). 

“ 16. Mahomed Ali, the purchaser, made an affidavit, under date the 
27tb March, 1862, to the effect that he had made the purchase in trust 
for Mir Jaffar Ali with his monev (Ex, No. 113), 

" 17. Mir Jaffar Ali died in 1863. 

"18. After the receipt of the Privy Gouncirs decision, Mr. Hope, 
the then Agent, invited all the heirs and claimants to the late Nawab's 
estate for distribution of the assets of the Nawab in the hands of the 
agent. 

19, The plaintiffs and the defendants both set up their claims. 

20. Plaintiffs asked their share as legatees under the will of their 

father Mir JKamrudin Khan,, and the defendants set up their title as 
purchasers through Mahomed Ali. .. 
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" 21. The pUinfciffs ware, therefore, ordered by the Agent to file an 
action in the Civil Court to establish their title to three annas' share. 

“ 22. Government accorded their final sanction to the institution 
of this suit under Act XVIII of 1848 under date Sdh October, 1872 (Ex, 
No. 3).” 

The plaint in the present suit makes no mention whatever of the sale 
whereby the plaintiffs and other heirs of Mir Kamrudio conveyed all their 
rights to Mahomed Ali on the 30bh April, 1855. It simply states that a 
sum of Ks. 1.75,415-8-11 is available for distribution among Mir Kamru- 
din's heirs ; that this sum is claimed by the defendants, but on what 
ground is not stated ; and it, therefore, asks that a decree may be made 
declaring the plaintififs, as two of Mir Kamrudin’s heirs, entitled to a cer- 
tain specified shave of the sum mentioned. 

[344] This plaint was, of course, immediately met by the answer that 
the plaintiffs had sold their interest in the property seventeen years before 
the institution of the suit, and that for this, and other reasons, they were 
not entitled to the declaration sued for. 

This being the state of the pleadings, and the sale being admitted, it 
appears to us clear that we could not, without an amendment of the 
plaint, make a declaration of title in favour of the plaintiffs, or rather of 
the surviving plaintiff. The plaintiff Azimudin stands in this position. 
He asks that he may be declared entitled to certain property as one of 
the heirs of Mir Kamrudin ; but he is obliged to admit that, seventeen 
years before the institution of the suit, he and the other heirs of 
Mir Kamrudin sold all their interest in the property to Mahomed AH. 
As he brings this suit in bis own name, and docs not make Mahomed Ali 
a party, he must be taken to admit, and by his counsel he does in fact 
admit, that Mahomed Ali was merely an agent of Mir Jaffar Ali, the father 
of the defendants, and that the purchase was, in fact, made for the benefit 
of Mir Jaffar Ali. The defendants being Mir Jaffar Ali's heirs, it follows 
that they are entitled to the property claimed, and that the plaintiff 
cannot be entitled bo the declaration asked for, so long as the conveyance 
of the 30bh April, 1865, remains uncancelled. 

The case made for the plaintiff is that he is entitled to be relieved 
against that conveyance; hub this is a case which be has never made for 
himself in the manner which the law requires. Before he could ask for a 
declaration of his title, he was bound to mention in his plaint the fact 
that he had parted with that title, and to allege the particular circum- 
stances — misrepresentation, undervalue, or fraud — on which he relies, as 
entitling him to have the conveyance set aside. He was also bound to 
state that the cause of action arose at some date within the period of limi- 
tation applicable to the case. As it is, we have nothing but the suggestions 
of counsel that the plaintiff may have been influenced by a statement in 
the conveyance which is said to amount to a misrepresentation, and that 
the plaintiff may not have known, until recently, that he had been imposed 
upon. These suggestions may or may not have much to support them ; but 
they cannot supply the place of allegations which the law requires the party 
himself [316] to make upon oath. If. therefore, we thought that there was 
any prospect of a sufficient case being made out to entitle the plaintiff to 
relief, we should still require him to amend his plaint, and to state the 
circumstances on which ho grounds his claim to relief, and to show that his 
right to relief is not barred by lapse of time. As it is. however, we have no 
doubt that the best case which could be made for him has been submitted 
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to the Court in argument; and it has not been suggested that any evi- 
dence is forthcoming which is not already on the record. That argument, 
and the evidence before us, have not led us to the conclusion that the 
plaintiff would be entiitled to have the conveyance of the 30th April, 1855, 
set aside ; and it is, therefore, unnecessary for us to direct him to amend 
his plaint by inserting therein a demand for the cancellatioa of that 
instrument. 

The grounds, on which it has been contended that the conveyance 
is voidable, are that there was a distinct misrepresentation by the purcha- 
ser, and that advantage was taken of the distressed circumstances of the 
vendors to induce them to part with a valuable estate for a very inade- 
quate consideration. 

Now, on the 30th April, 1855, the data of the conveyance, the state 
of affairs was this : Mir Jaffar Ali had appealed to the Privy Council 
against the decision of the Bombay Government, confirming Mr Frere’s 
award, and the Privy Council had, on the 30th June, 1854, declined to 
entertain the appeal (l), on the ground that the provisions of Act XVIII 
of 1848 debarred them from exercising jurisdiction. At the date of the 
conveyance, therefore, the appeal to the Privy Council was no longer 
pending, and, consequently, it is contended that the following passage in 
the conveyance contains a false statement of fact : “The defendants” 
(Mir Jaffar Ali, on behalf of his daughters) ** were dissatisfied with the 
decision (of Mr. Frere), a^nd made an appeal in England, and there ike 
case has not as yet been decided.*' It is admitted that Mahomed Ali, the 
purchaser, was not actually apprized of the result of the appeal, but it is 
said that, as he was an agent of Mir Jaffar Ali in the transaction, and Mir 
Jaffar Ali was acquainted with the facts, the ignorance of the agent cannot 
Enable Mir Jaffar All’s heirs to take the benefit of the misrepresentation. 
[ 316 ] Assuming this to be so (and the authority of Gornfoot v. Fowke (2) 
to the contrary is not very strong : see Story on Agency, s. 139, note), 

we have to consider whether the words in question amounted to a misre- 
presentation, and, if so, whether the misrepresentation was such as to have 
been likely to influence the contract by causing Mir Kamrudin’s heirs to 
give a consent which they would otherwise have withheld. Now, al- 
though the Judicial Committee declined jurisdiction, yet it appears to 
us that their decision could hardly have been regarded by any of the 
parties at the time as a final decision of the case. Their Lordships 
are reported to have said ; “ The petitioners, therefore, will take such 
course as they may be advised with reference to an application to the 
Crown, through the Board of Control or otherwise. By possibility, in 
consequence of such application, if made, the matter may come here 
again ; and their Lordships will readily do their duty in bearing it. 
At present, they consider it not to be within their ordinary function to 
do so (3). Here we have not so much a decision as a suggestion of 
a mode in which a decision might ultimately be obtained; and as Mir 
Jaffar Ali was a man who had both the means and the determination to 
try every mode of getting Mr. Frere’s award set aside, and did, in fact, 
postpone the final decision of the Privy Council for fifteen years longer, 
it can hardly be said that there was any misrepresentation on the part 
of Mahomed Ali, when ha said that “ the case has not as yet been de- 
cided.” But, assuming that the expression was not strictly accurate, wo 
are still of opinion that, if the plaintiff had been acquainted with the 

(1) 6 M,I,A. 499. (2) 6 M.& W, 358. (3) 5 M.I.A. 499 (510.) 
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exact terms of the Privy Council judgment, he would not have been any 
the less eager to enter into the transaction. Two considerations must 
have been present to his mind, and have acted as an inducement to him 
and the other heirs to accept the offer. 

Rs. 32,000, paid down, in lieu of all claims to a share in the Nawab’s 
estate. The first was that Mir Jaffar Ali might ultimately obtain a judg- 
ment in his favour; and there was nothing in the Privy Council judgment, 
if the plaintiff had known its terms, to allay this fear. The second was that 
the heirs of Mir Kamrudin were likely, even if they were ultimately success- 
ful, to [317] be kept for a long time out of the fruits of the litigation ; and 
the Privy Council judgment certainly held out no prospect that this 
period was likely to be abbreviated. Jaffar Ali was a most determined 
litigant. The proceedings of the Legislative Council of India, of the 31st 
July, 1858, show that, when the Privy Council refused to entertain his 
appeal, he was in no way discouraged. He applied to the Court of Directors 
to order the retention of the Nawab’s esfate by the Government of 
Bombay, until he could come to some settlement with the other claimants. 
When the Court of Directors refused bis request, he went to the Board 
of Control, and obtained the order he wished for, much to the indignation 
of the Court of Directors. He then applied to the Indian legislature 
to amend Act XVIII of 1848, so as to enable the Privy Council to enter- 
tain his appeal. Failing in this, we are informed that he got a Bill 
carried through the House of Commons, but it was thrown out in the 
House of Lords. Finally, he adopted the suggestion of the Privy Council, 
and in 1861 obtained from Her Majesty a reference of his petition to 
the Judicial Committee. It was not until the 22nd February, 1869, that 
the Judicial Committee finally reported to Her Majesty that they found 
no reason that the award and adjudication of Mr. Frere, and the decision 
of the Right Honourable the Governor of Bombay in Council of the 27th 
July, 1853. thereupon, should be disturbed. Jaffar AH died in 1863. It 
was not till 1871 that Mr. Hope, the Agent of the Governor at Surat, 
was able to proceed to the distribution of the estate. With such a 
prospect of vexation, and delay, and possible failure, before them, it seems 
impossible to hold that Kamrudio’s heirs were misled in 1855 by the 
misrepresentation, if such there were, or that they were thereby induced 
to enter into a transaction, which they would have repudiated, if they 
had been more accurately informed. 

Next as to the allegation of inadequacy of consideration. This, if 
made out, would, according to the ordinary rule, be no ground for relief, 
unless the bargain were so unconscionable as to point clearly to the 
conclusion of fraud. The sum actually paid (for we consider it prov- 
ed that the full amount named in tlie conveyance was paid), was 
Rs. 32,000 Now, we have really no sufiGcient materials to enable us 
to say what was the actual value of [318] the share of Mir Kamrudin’s 
heirs in 1855. It is alleged in the plaint, and the allegation has not 
been controverted, that the value of the share in 1871 was Rs. 1,75.415, 
But in the interval of sixteen years the landed portion of the estate 
must undoubtedly have increased greatly in value, in consequence 
of the extension of railways to Gujarat, and the funded property had 
been increasing at compound interest in the hands of the Government. 
The learned Advocate-General, in opening the case, estimated that if a, 
distribution of tim Nawab's estate had taken place in 1855. Mir Kamru- 
din’s heirs would have been entitled to about Rs. 96,000, out of which, 
however, ho admitted that they would have been bound, under the 
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terms of Mir Kamrudin’s will, to set aside one anna in the rupee, or 1882 
Es. 6, 000, for a purpose therein specified ; so that the amount actually at March 7 . 

their disposal would have been Ks. 90.000. According to this estimate, 

(for which it cannof; ba said that there are any sufficient data). Mir Kam- Appel- 
rudin s heirs leceive 1 little more than onO’third of the amount which would LATE 

have come to their bands if the distribution of the Nawab’s estate had -*[viL 

taken place immediately. In his reply, the Advocate-General submitted 

to the Court another estimate, to the effect that Es. 32,000 (of the 6 B. 309. 
Broach currency), improved from 1855 to 1871 at 9 per cent, compound 
interest (not an unusual rate in this country, and less than Mir Kamru- 
din’s heirs were paying to their creditors) would have amounted in 1871 
to Es. 1.24,000; so that, upon this calculation, the claim of Mir Kamru- 
din’s heirs was discounted for rather more than two-thirds of its actual 
value, as determined by the event. But. whichever of these two widely 
divergent estimates be adopted, it seems imnossibleto say that the bargain 
is proved to have been an unconscionable one. The interest sold was 
the subject of very exnensive and nrolonged litigation. It might turn out 
to be worth nothing at all ; and, at all events, would yield no fruit so long 
as Mir Jaffar Ali was able to persuade or compel the Bombay Government 
to withhold distribution. The vendors relieved themselves of the worry 
and expense of struggling against Mir Jaffar Ali’s persistant attacks. 

They obtained a sum of money sufficient to enable them to pay off all 
their creditors, who were putting great pressure upon them, and whose 
claims were accumulating at a high rate of interest. [319] They were 
able to keep half the purchase-monev for their own wants, and without 
it it does not appear that they would have had any adequate means of 
subsistence. Considering all these circumstances, we cannot boll that 
the transaction was an unfair, or even an improvident one. The best 
proof that it was not so, is afforded by the opinion expressed at the time 
by a person who was in the best possible position to form an opinion on 
the subject. Mr. Hebbert, the Agent of the Governor at Surat, was in 
charge of the whole of the Nawab’s estate in 1855, and, therefore, knew 
better than any one else what was the value of the share of Mir Kam- 
rudiu’s heirs. He was a car ful and able judge, and comnetent to form 
an opinion of the probable results of Mir Jaffar All's efforts to upset 
Mr. Frere’s award. It was his duty to advise the Government in the 
matter of the administration of the Nawab’s estate, and to protect the 
interest of Mir Kamrudin’s heirs as much as those of the other claimants 

On the 3rd May, 1855, we find Mr. Hebbert writing to the Government 
the following letter : — 

“I have the honour to report, for the iutormatioa of the Right 
Honourable the Governor in Council, that Mir Kamrudin’s heirs have this 
day jointly presented a paper to me, apprizing me of their having sold their 
right to fVths of the property of the late Nawab of Surat to Mir Mahomed 

Qo brother-in-law of Mir Jaffar Ali for Rupees 

dJ.OOO. I have, at their request, placed an authenticated copy of the 
bond on tne records of the Agency, but have told them I canuo't assent 
to their transaction in any way without the sanction of Government 
1 have little doubt the real purchaser is Mir Jaffar Ali, though, as he 
^ absen. m England prosecuting his claim to the whole of the late 
Wawab s estate, as his sole heir, he seeks to conceal the fact by purchas- 
ing in another’s name. All things considered, I think Mir Kamrudin’s 
heirs have made no bad bargain, and I know of no reason why Govern- 
ment should object to the transaction. After adjusting Mir Kamrudin’s 
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1882 debts, I understand about Rs. 15,000 will remain available to his 

MABCH7. family. I have strongly advised them to invest this, and live on the 

interest thereof, with what other property they have; but I have no 
Appel- they will follow my advice. They are an [320] uneducated, 

LATE thoughtless set, and will, I fear, shortly be worse off than ever.’* To 

OiviL. this letter the Secretary to Government, on the 18th June, 1855, sent 

the following reply : — * I am directed by the Right Honourable the 

6 B. 309. Governor in Council to acknowledge the receipt of your letter No. 16, 

dated the 3rd ultimo, and to infrom you that Government entertains no 
objection to the sale, by Mir Kamrudin’s heirs, of their share of the pro- 
perty of the late Nawabof Surat, and it approves of the advice given by 
you to the vendors.” 

It would certainly be a strange proceeding on our part if, after the 
lapse of so many years, and with the very scanty materials on which wo 
are asked to form a judgment, we were to declare that the view taken by 
Mr. Hebbert and the Bombay Government at the time of the transaction 
was altogether erroneous, and that instead of the sale by Mir Kamrudin’s 
heirs being, as Mr. Hebbert described it, ** no bad bargain,” there was in it 
(to use Lord Thurlow’s words in Groynne v. Heaton (1)) an inequality so 
strong gross and manifest, that it must be impossible to state it to a man 
of common sense without producing an exclamation at the inequality of it.” 

We may add that there is no evidence whatever of any haste or 
precipitancy in the transaction which we are considering, nor of any con- 
cealment, nor of any inability on the part of Mir Kamrudin’s heirs to 
acquaint themselves with the real value of the property. The estate was 
in Mr. Hebbert's hands : he was a trustee for all the claimants : and it is 
not to be supposed that he would have withheld any information which 
it was important to any of them to obtain. The conveyance was pre- 
pared in the house of the Kazi. It is in evidence (and the evidence has 
not been contradicted, though the statement was made before Mr. Hope 
in 1870, and Mr. Hebbert is still alive to contradict it) that Mr. Hebbert 
was consulted as to the sale before it took place, and expressed his ap- 
proval of the transaction. Ho was the trustee of the vendors, and the 
fact that everything was done with his consent is the strongest 
proof of the hona fides of the proceeding. The plaintiff, though young, 
was not a minor at the time ; and though his sister Fatma was a 
Mahomedan lady, she [321] does not seem to have lived in very strict 
seclusion ; and the evidence shows that she was an active woman, who 
took an important part in the management of the family affairs, and 
that in this particular instance she was informed of, and understood, 
the nature of the transaction into which she was entering. Finally, 
both the plaintiff and Fatma had the assistance of their elder brother 
Jenudin, and they had an independent legal adviser in their family- 
lawyer Dhirajram (witness No. 118). It has, indeed, been suggested 
by counsel that, as Dhirajram was a creditor of Mir Kamrudin’s heirs, 
and received payment of his debt out of the purchase -money, he was not 
an honest adviser. But the witness (who was called by the plaintiff) 
has himself stated that he discouraged the sale ; and the plaintiff has not 
contradicted him upon this point, nor made any attempt to discredit his 
honesty. 

On the whole, we may say that we are thoroughly statisfied, from all 
the circumstaooesof the transaction and frotn Mr. Hebbert’s opinion, that 


(i) 1 Bfo. O.C. 18. 
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the sale by Mir Kamrudiu s heirs was not aa UDconscionable bargaie ; 
and we are not satisfied, from the evidence adduced, that the bargain was 
even an ill-advised or improvident one, or that the price paid was less than 
the market value of the property at the time. 

In what we have hitherto said, we have dealt with the case as falling 
under the general rule that a sale is not to be set aside for mere inadequacy 
of price, unless the party seeking relief show that the price was so inade- 
quate as to indicate fraud. But we must not omit to notice the argument 
which was much pressed upon us, that the Court ought to deal with this 
case, not under the general rule, but on the peculiar principles upon which 
Courts of Equity deal with sales by expectant heirs of reversionary inter- 
ests. and that it ought to set aside the sale, even without proof of fraud if 
the purchaser fail to prove that he gave a fair value for the nroperty. 
Even if the onus of proof were thus shifted upon the defendants.’ we are 
not prepared to say that wo should not hold that they bad sufificiently dis- 
charged themselves of it. But, in fact, this is not a case of the sale of a 
reversionary interest, but of an interest in possession, although the sub- 
litigation. The leading case on the subject is Chesterfield v. 
L322J Janssen, and the other cases bearing upon the subject are col- 
lecten in White and Tudor's note to that case. We do not find that any 
of those oases relate to the sale of an expectancy not contingent upon the 
death of some person other than the parties to the contract. Mr. Story 
(Equity Jur., s. 333) grounds the relief in this class of cases upon the 
circumstance that the contract or other Act is substantially a fraud 
upon ^e rights of third persons ; and in Chesterfield v. ‘ Janssen, 
Cord Hardwicke makes_ observations to the same effect. “ In most of 
these cases,” he says, “ have concurred deceit and illusion on other 
persons, not privy to the fraudulent agreement. The father, ancestor, 
or relation, from whom was the expectation of the estate, has been 
kept in the dark. The heir or expectant has been kept from dis- 
closing his circumstances, and resorting to them for advice, which 
might have tended to his relief, and also reformation. This misleads 
the ancestor, who has been seduced to leave bis estate, not to his heir or 
his family, but to a set of artful persons who have divided the spoil be- 
forehand.” Evan if the principle could be applied to a case like 
the present, the evidence would fail to make out the principle ground 
of relief m such cases ; for there was here no concealment from the 
person holding the estate, and interested in preserving ib, but on the 
contrary, as wo have said, a reference to Mr. Hebbert for advice, and an 
approval of the sale by him and by .the Government. The only case to 
which we have bean referred, and the only one which we have been able 
to fand, in which the sale of an expectancy other than a reversionary 

TO ^ principles, is that of How v 

ire.dow (1) in which (contrary to the dictum of Lord Hardwicke in 

Chesterfield v. Janssen, that the contracts of sailors, selling their shares 

before they knew what they were, could not be set aside here”), a sale 

of prize money by a seaman for a quarter of its value, and under 

circumstances of actual fraud, was set aside by the Master of the Eolls 

bir Thomas Clarke, who observed: “It is reasonable to consider thj 

vendor at least in as favourable a light as a young heir. I am warranted 

in saying that by what has been often said in oases of this kind 

and what has been done by the Legislature itself , which has considered 

(i) a Ves.'Sen. 516. 
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1882 them as a race of meo loose and unthinking [323] who will almost for 
MARCH?, nothing part with what they have acquired perhaps with their blood; 

therefore are they restrained by two Acts of Parliament. In this, and in 
Appel other cases, seamen have, no doubt, been treated as a peculiar class, who, 
LATE on grounds of public policy, and because of the special necessity ofprotect- 

Givil. iog them, are to be treated with the same indulgence as expectant heirs. 

— But transactions by seamen are an exception to all ordinary rules (see 
8 B. 309. Story’s Equity Jur. s. 322 ; Fonblanque on Equity, Book I, Chap. II, s. 12, 

note); and we can find no authority for extending the exception to all 
ignorant and improvident persons, and for requiring persons who deal 
with them to make good the bargain, according to the rule stated by 
Lord Cottenham in Earl of Oldborough v. Erye (1), that where a 
party deals with an expectant heir, the onus is upon him to show 
that he gave a fair price.” In the case before us we have nothing 
more than the sale by a person, young indeed and in distressed cir- 
cumstances, but not without advice or means of information, of 
an estate actually vested in him, but not to be obtained witnout 
litigation. In such a case we think that the party seeking to set 
aside the sale must establish the fraud, actual or constructive, 
which entitlos him to relief. It is not sufiSoient for him to show 
that he did not receive the full value of the estate to which the result of 
the litigation might ultimately show him bo be entitled. The difference 
between that value and the purchase- money may, if nob coo dispropor- 
tionate, be legitimately taken to represent the difference between 
certainty and immediate enjoyment on the one hand, and risk, worry, 
expense, and delay on the other. 

It only remains to notioe an argument co which the learned Advocate 
General declined bo commit himself, but which was put forward by Mr. 
Framji Vikaji, namely, that the sale was void ab initio, as being contrary 
to the rules of Mahomedan law. This argument, if we understood it 
aright, proceeded upon the ground that the conbraob was for future delivery 
at an indefinite time. We have looked at the authorities to which Mr. 
Framji referred us ; but we do nob find that they are of such a character 
as would oblige us bo hold that such a sale as we are considering is forbid- 
den by tiie Hedaya. 

[324] For these reasons we confirm the decree of the Subordinate 
Judge with costs. This decree, however, is without prejudice to any 
right which Mir Kamrudin’s heirs may have, jointly, to receive from the 
Government one-sixteenth of the property held by the Government as 
Mir Kamrudin's share : which sixteenth is stated by the plaintiff’s 
counsel to have been devised by Mir Kamrudin in trust for a specific 
purpose, and bo have been, conse<iU 0 ntly, nob liable to alienation by Mir 
Kamrudin’s heirs. 

We are constrained to notioe with disapprobation the very prolong^ 
period over which the trial of this and the companion oases extended in 
the lower Courts. There was nothing in the oiroumstances of those oases 
which rendered such delay necessary. The suits might have been 
decided in a very much shorter time, if the different Subordinate Judges, 
before whom they came, had bean less ready to grant adjournments, 
many of which apnear to have been asked for by the pleaders of the 
parties without any sufficient reason. 


(1) 7 Cl. A P. 436 (466). 
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APPELLATE CIVIL. 

Before Mr. Justice Melvill. 


Balkrishna Dhondo and others {Appellants; V. Nagvekar 

AND another (Respondents). [13bh February, 1882.] 

In cages in which it is competent to the mortgagor to sue to recover a nnriinn 

regarded as distributed over the 
regards the portion of the property sued for, “the nrin 
cipal money expressed to be secured ” must be taken to be the DroDortionate 
amount of the debt for which such portion of the property is liable. ^ 

[DiBS., 23 T.L.R. 123 ; Appr., 8 A. 438-=6 A.W.N. 116.] 

u ^ reference, under s. 5 of the Court Fees Act VII of 1870 

cLd High Court. Appellate Side, for the decision of the 

i^nief Justice, who referred the matter to Mr. Justice Melvill. 

The circumstances of the reference were thus stated : 

for property was mortgaged 

kvour^TtheVm of mortgage for Rs. 304 was executS in 

tnirds to two of the mortgagees. For some time all three mortgagees 

continued in joint possession, but after a time they efieoted a partition 
among themselves, each taking his one-third share. Partition 

mortgagor's widow, and seeks to 
redeern the one-third share which the mortgagor had not sold. He valued 

a Rmin“f one-third of Rs. 1,505 (native currency) with the addition of 
a small item representing the cost of a notice, and has stamped his appeal 

Sty oVS“l^S ^3®-154. The shirastedar claimed stamp 

auDy on Ks. 1,505 or its equivalent m Government rupees.” 

The question referred by the Taxing Officer for decision was— 
and arrangement the mortgage-debt has been broken up 

iS thereon, must the Court- fee be calculated accord- 

‘ of cl. IX of s. 7 of Act VII of 1870 “ according 

mortg.«« expressed to be secured by the instrument of 

S thB ‘^® of the principal 

of the debt as remains to form the subject-matter in dispute ’—fmdr 

phraseology of item 1 of sch. I of the Court fSs Act)! ' 

No one appeared to support or oppose the reference. 

JUDGMENT. 

in appears to me to be sufficient. In oases 

i n which It 18 competent to the mortgagor to sue to recover a portion o 

* Befetenca by Taxing Ofacer, High Court, 
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Company-^Winding up^Liahilitu of compiny for loan to secretary, treasurer^ and 
agent — Principal and agent — Undisclosed ^^rincipai — Election — 7«difln Conlraol 
Act {J.X of 1872), ss. 230, 233, 234. 

By the Memoraadum and Arliolos of Association of the New Fleming Spin- 
ning and Weaving Company, N.K. was appointed secretary, treasurer, and agent 
of the compiny with power to raise or borrow from lima to time, in the name ot 
otherwise on behalf of the company, such sums of money as he might think 
expedient by bonds, debentures, or promissory notes, or in such other manner as 
be might deem best; and for the purpose of seouring the repayment of any 
money so borrowed to make any arrangement which be might deem exp'e'dlant by 
conveying or assigning away property of the company to trustees or otherwise. 
N.K was also secretary, treasurer, and agent of three otbor .mill companies ia 
Bombay. . .....I 

On the 31st October, 1878, the directors passed the following resolution : — 

That the unallotted shares bo filled up in the name of Nursey Kessowji, 
secretary, treasurer, and agent who is empowered to mortgage them afa'fait 
^ rate of interest to onAble him to obtain funds for the me of the company.”- 

On the 11th November, 1878, P. advanced a sum of Rs 1,00,500 upon the tetma 
contained in a Gujarati writing of that date, and. signed by N.K> In this doolU 
ment N.K. acknowledged the receipt of the money for which 335 shares in the 
New Fleming Spinning and Weaving Company wore duly handed over as security, 
and he agreed to repay it within three months. The last clause in the agree- 
ment stated that it was “ duly agreed to and approved by him (N.K )\ and hia 
heirs and representatives.” As an additional seouritj^ P,‘, when alvauoing the 
'loan, obtained from K.N. (father of N.K.) a guarantee in the following terms 

To'Thuk'er Purmanuadass Jivandass. ' ■ 

"Written by Sha Kossowjl Naik. 

•' To wit .'—This day 8ha Nursey K-ssowji has received from yoU'Rg. 1,00,800 
namely one lakh and five hundred, having depoutod, by way -of security, 338, 

■ - namely, three hundred and thirty-five ‘ shares ' of ' Tee New Fleming Spiuning 

and Weaving Gompan^, Limited.' If your said money oaunot bo paid with-in- 
terest by the expiration of the time, and you should sustain nay kind' ofldssih 
(respect of) that, I am duly to pay the same. As to that l am not to raise any 
obstacle or objection. In case it should be necessary, I am- to fill up aud duly 
deliver to you an * indemnity bond ' on stamped ptpar through your vakiKsoU- 
oitor). This writing is duly agreed to and approved by mo and my heirs and 
representativds. Bombay, the ilth of November in the English year, 1878.” 

On the evening of the day on which the loan was made, vi^., 11th November, 
1878, but without the knowledge of K. N., it was agreed between N. K. and P. that 
- the tim&fortrho repayment of the loan should be extented to -sis. months. In 
.£3273 December, 1978, N. K. became insolvent^ and on 28th December, -1878 j 
a petition was presented to the High Court to wind up the New Fleming Spinning 
and Weaving Gempany. On the 30tb December P, through his solioitois 
wrote a letter to the company, stating that'N. K, bad obtained a lotn from him 
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the mortgaged property, I think that this debt must be regarded as distri- 
buted over the whole property, and, as regards the portion of the property 
sued for, “ the principal money expressed to be secured ” must be taken 
to be the proportionate amount of the debt for which such portion of the 
property is liable. 


6 B. 326. 


[326] ORIGINAL CIVIL. 
Before Mr. Justice Bay ley. 


In re THE INDIAN COMPANIES AOT X OP 1866. 
PURMANUNDASS JiVANDASS (Claimant) V. H. R. CORMACK 

AND OTHERS (Official Liquidators). 

19bh, 2l9t, 22Qd, 25th and 23bh July and 13bh September, 188L] 
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ed in thfoompany-''stook°.' ^ T'o^th“’’irtLr“hVrec“e "°^^ whether the fact appear- 1881 

Director,” statioff that etter he received a reply signed by “K N 

17th JanuarylefsM o^d^rw^e tr'tbe ^ 0“ 

Spinning and Weaving Company Tnd nn fL Fleming ^ 

to the official liquidators of the ^company of hi<? 8®^® notice OrIGINAI/ 

the money advanced by him on the 11th Nh^pyt!!!^ ° fo?^) the company for DTVrr 

holding that, by extending the periodTihll^’,'^ * " unsuccessful, the Court 

and that K. Twl'^s ooTeiuUrd.sThtgTd'^Jn K.N.'f koTwtdgl 

affidavit m support of his claim aeaiW ° ^ ^ bis 

the claim. ciaim against the company. The company resisted 

Association, to l^utWhe°N.*’K ^to'^hLrow'^' Memorandum and Articles of 

and that they had done so, and \tith t w oTTb company, 

unallotted shares. ‘ bad entrusted him with the 

was obtaining U on' behalf of tfaffourmUl Mmn believe that N.K. 

:p7 

" p.- : “ : T‘ 

Fleming Spinning and WeavinrComna^*^ *^*^0 New 

*5® rank as a creditor of the comDant^nrfh*^'^ against the com- 

with interest from the date of the loan nf^ advanced to N.K. 

[Km 9 B. 373 (400) ; 20 M-L.J. 969.] ‘ 

the N0wSing‘''s5'nX^anTwer? f the winding up of 

fcrt fche sum of Rs. 1,00 500 which qh as a creditor 

Kesaowji. the seeretaryf tiea^ Nursey 

of the said company on the 11th 

on stS Bi«i.od, onpried 

tion. Nursey Kessowjrwho carHed onTn f -“f °f Associa- 

m Bombay under the firm of Nursev Kes<?owlf business as merchant 

the. seel-etary, [328j troAsuvar, and^a«ent for appointed' 

. With fun power and anthoritrto e£ into = u“ years, 

ments as' he may think proper for the company ” agree- 

treasurer, and agent and his nominee :— " ^ ^ seoratary,' 

the c6mpany such sfms'of^mLefL The Wr°^T o« 

notes, or z«s«c;i other ma.nneLs they dean best \ promissory 

| 0 eunng t^ repayment of any money so borrowed fibT- P“‘'-DQS0 ot 
^° 4 . 9 \rry into effect any ai-rangement which ^ interest to maKa’ 

by conveying or assigning any vropeHv of tr ^ expedient 

Otherwise.^' " ' ^ ■ J Property of the company ^6 trustees of 

on the 6tb AuguBt^TsTsf ThTdlLTior^oX appeared that 

ing resolution ;— • . ® '‘^® ®<^“ipany passed tha-iolbw- 
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1881 ** Resolved — That Messrs. Nursey Kessowji and Company be the 

Sep. 13. bankers of the company, and that interest payable by them on cash bal- 
““ ance due by them to the company be annas 8 per cent, per mensem, and 
Obiginal interest payable to them on cash balance by the company be annas 12 per 
Civil, cent, per mensem.'* 

At another meeting of the directors, held on the 31st October, 1878, 

6 B. 826. following resolution was adopted : — 

“ Besolved — That the unallotted shares be filled up into the name of 
Nursey Kessowji, Esquire, the secretary, treasurer, and agent, who is 
empowered to mortgage them at a fair rate of interest to enable him to 

obtain funds for the use of the company. 

“ The number of certificates of shares with the names of mortgagees 
be recorded at the first meeting of the Board held after such transaction 
is done." 

It was further proved that persons acting on behalf of Nursey Kes- 
sowji had been, for some days prior to the 11th November, 1878, endea- 
vouring to obtain the loan of the money in question [329] from the claimant. 
During the negotiations it was represented to the claimant that the money 
was wanted for the company, which was then in difficulties ; that, finally, 
the claimant agreed to advance the sum required on the security of 335 
shares in the company, the market value of which was then Rs. 400 each. 
The terms upon which the loan was advanced, were contained in the 
following Gujarati agreement executed by Nursey Kessowji to the claim- 
ant : — 

“ To Shot Purmanundass Jivandass. 

Written by Sha Nursey Kessowji— I give in writing to you as 
follows: — I have this day received from you Rs. 1,00,500, namely, one 
lakh five hunderd in cash on the following conditions : 

“ First as follows Interest for the said Rs. 1,00,500 is fixed at 
Rs. ^ namely, rams (i.e., annas) twelve per cent, per mensem. 

“ Second as follows The time (for the repayment) of the said money 
is fixed at months 3, namely, three ; should I pay within that time the 
money received from you nevertheless calculating the interest for the 
above-mentioned fixed period (1) I am duly to pay you (the same). 

“ Third as follows As security for the repayment of the said 
Rs. 1.00,500. shares 335, namely, three hundred and thirty-five, of the New 
Fleming Spinning and Weaving Company, Limited, have been deposited 
at your office, and the (money) has been received. As to the same when 
I shall pay your said money with the interest, you are duly to transfer the 
said shares to me. And whatever expenses (namely for) the transfer-foOi 
&o., there may be incurred. I am duly to pay. 

*' Fourth as follows The time (for the repayment) of the said money 
is fixed at months 3, namely, three, on the expiration of the said period 
whenever you may demand payment of the said money, I am duly to pay 
(the same) with interest; should I fail to pay the same you are to sell 
the said shares at -the market rate by private contractor by public auction, 
according as you may find it convenient without (your) sending me a 
notice, and recover your money with interest. And should you demand 
margin money on the price of the said shares decreasing, I am 
[330] duly to pay (the same) ; should I fail to pay (the same), you are 
at liberty to dispose of the said shares at the market rates either by 


(1) Meanicg that interest (or the whole period is to be paid* 
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private eontraob or by public auction according as you may find it conve- 
mant without (your) sending me a notice. On this score I am not to 
raise any objection. And on the sale of the said shares as to whatever 
expenses (namely) for stamps. &o., there may be incurred, and on ra- 
covering your money with the interest and expenses as to whatever the 
deficit or the surplus may be, I am duly to give and take credit for the 

nrosenf^R? Inn •— ^^>0 market value of the said shares is at 

^ twenty-five, and should I without notice 

Tt the msTf *“ “^ys^llthe above-mentioned shares 

objec Jn ^ 

“ “Sr’’*’" 

to 3555 follows :— The numbers of the said shares are from 3221 

follows:— The said shares 335 in mv name are ^iven 

heir ^ liability with respect to the same rest on my 

from tSuh^N “°“oy 'foly accrue 

irom the 11th November in the year 1878. 

b« , 7 a particulars, agreeably to the above writing I 

till * /I 1 you, and have made and 

J!! '^"ly agreed to and approved by me and my heirs 

d representatives— Bombay the date 11 th Novembei’, 1878 ” 

from Kair,," 1°'' tlio Claimant obtained a guarantee 

termsf- ' ' ® following 

“ ^If'^aker Purmanundas Jivandass. 

“ rp '^**'*'®*^ I’y ^laa Kessowji Naik. 

Es 1 nn •■— This day Sha Nursey Kessowji has received from you 

«s. 1.00,500, namely, one lakh and five-hundred, having denosited 13311 

‘ oamely three hundred and thirtv five ‘ shares ’ of 

aid money cannot be paid with interest by the expiration of the time 

in case It shcDuld be necessary. I am to fill up and duly deliver to vou 
n indemnity bond ’ on stamped caper through your vakil fsoHnifLl 
This writing is duly agreed to and approved by me and mv 
rapwsencativas. Bombay the 11th of November in the English year 

i«» o®1L nat 

tinn ?f and without the knowledge or sane- 

1“ ‘1“ lo”r,h„S be ex“ „dJa 

- - -s; 
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c Fleming Spinning and Weaving Company, Limited, I have received 

8EP.^13. ithe said sum) the time thereof has been fixed for 3, namely, three 

Original Tq rfu consent it is enlarged by further time 

nj!l months. Sba Nursey Kessowji, I will (a) give credit for 

CmL. the interest thereof at the rate of 1, namely, (one) ib) per cent., Sha 

6 B, 326 Kessowji. In all, the time in respect of the above-mentioned 

money is fixed for 6, namely, six months. Should I pay the monev 
within the said time (still) I will without any objection truly give you 

credit for interest for 6, namely, six months. Bombay, dated the 11th 
November, 1878.” 


After this document had been executed, the money was paid to 

Nursey Kessowji by the claimant, and the share certificates handed over 
as security. 

[332] In the month of December, 1878, Nursey Kessowji became 

insolent, ^d on the 28th December, 1878, a petition was presented to 

^e High Court to wind-up the New Fleming Spinning and Weaving 

Company. On the 30th December. 1878, Messrs. Macfarlane and Gilbert, 

the claimant’s solicitors, wrote the following letter to the Secretaries of 
the Company : — 


“ 30th December, 1878. 

The Secretaries of the New Fleming Spinning and 

.. ^ , Weaving Company, Limited. 

Gentlemen, 

"W^eare instructed by our client, Mr. Purmanundass Jivandaas to 
ask if the sum of Ks. 1,00,500, borrowed by Messrs. Nursey Kessowji and 
Company from our client on or about the 11th day of November last, 
appears in the books of the New Fleming Spinning and Weaving Company, 
Limited, to the credit of our client. 

" We understand that the above sum of Rs. 1,00,500, was borrowed 

by Messrs. Nursey Kessowji and Company on behalf of the above com- 
pany. 

“ Please confirm this. 

An early answer will oblige. 

Your obedient servants, 

(Signed) Macfarlane and Gilbert. " 


To this letter they received the following reply:—- 

lOth Janmry 1879. 

" Messrs. Macfarlane and Gilbert. 

“ Dear Sirs, 

We beg to acknowledge receipt of yourt letter dated 30th December 
last, addressed to the secretary of this company, inquiring whether the 
sum of Ra. 1,00,500 borrowed by Messrs. Nursey Kessowji and Company 
from your client, Mr, Purmanundass Jivandass, appeared in the books of 
this company , in reply we beg to confirm that the above said sum 
appears in the company’s books in your client’s name. 

The clerk who handed us the letter was shown the entry to this 

effect. 


Yours faithfully, 

(Signed) Kbssowji Naik, 

Director." 

[833] On the lOfch January, 1879, Nursey Kessowji and Company 
tiled their petition in the Insolvent Court, and on the 17th January, 1679,' 
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an order was made by the Court to wind-up the New Fleming Spinning 
and Weaving Company. ° 

On the 4fch February, 1879, the claimant’s solicitors wrote the fol- 
lowing letter to the official liquidators of the Companv : — 

Dear Sirs, 

On behalf of Mr. Purmanundass Jivandass, of Hornby Eow, Fort, 

Bombay, we beg to give you notice that he claims from the company a 

sum of Rs. 1,00.500 and interest thereon at 9 per cent, per annum from 

the 11th November, 1878, under an agreement dated that day, and signed 

by Nursey Kessowji, the secretary, treasurer, and agent of the company. 

Our client holds, as further security for this advance. 335 and 50 shares 

in the company, and he also bolds the personal guarantee of Mr Kessowii 
Naikforthe same. 

“ Dated this 4th day of February. 1879. 

Yours truly. 

(Signed) Chalk and Walker.” 

On the 24th April, 1879, the claimant filed his affidavit in proof of his 
claim against the company. 

XT M already endeavoured to enforce the guarantee given by Kessowi 

Naik. In March, 1879, he filed a suit (No. 258 of 1879) against Kessowji 

XT Kessowji, however, had discovered the agreement of the 

^ between the claimant and Nursey Kessowji, by 

which the time of the loan had been extended to six months. He accord- 
ingly tiled a written statement contending that the claimant’s suit was 
premature. The claimant on the 17th June, 1879, obtained leave to with- 

1879 bring a fresh one on or before the 24th June, 

^ On the 18th June the claimant filed another suit (No. 385 of 1879) 
against Kessovpji Naik to enforce his guarantee against him. In that suit 
however, he failed. The learned Judge (Sargent, J..) held that the agree- 
ment between the claimant and Nursey Kessowji guaranteed by Kessowji 
Naik bad been varied subsequently [334] to the guarantee without his 
knowledge or consent, and that he (Kessowji Naik) was, therefore, dis- 
charged. The decree in that suit was confirmed in appeal. 

In reply to the claimant’s affidavit of proof against the companv the 
official liquidators contended that the loan was made to Nursey Kessowii 
personally, and not to the company ; that the claimant had, at all events’ 
elected to pve credit to Nursey Kessowji and to Kessowji Naik as guaran- 
tor, and that he sought to charge the company only after he bad failed to 
recover the said loan from Nursey Kessowji or from Kessowji Naik. 

and Telang for the claimant.— Nursey Kessowji had ample au- 
thority to borrow on behalf of the company, and the claimant knew it The 

T ^^i the company. Both Nursey Kessowji and the 

company are liable : Indian Companies Act, (X of 1866), s. 233. Even 

though the claimant gave credit to Nursey. ha is not nrecluded from suing 
the company if ib was the principal : Pollock on Contracts {3rd ed.) 109 ■ 

S ory on Agency, ss. 160 A. 288-289. The law in force here as to the liabi: 

^■sent 13 contained in ss. 230-234 of the Contract 
wi,- that the company is the principal, the claimant has done 

nothing to di^ntitle him from suing : Calder v. Dobell (1) Curtis v Wil- 
hamson (2); Pollock on Contracts (3rd ed.) 114. 


(1) L. R. 6 0. P. 486. 


(2) li. R. 10 Q, B. 57, 
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1881 Marriott (Advoeato General) and Inverarity for the company.— The 

SEP. 18. loan by the claimant was to Nursey Kessowji personally, not to the 

company, and the comnany is not liable. The claimant gave credit to 
Original Nursey and to his father and not to the’company. Further, we contend that 
Civil, the claimant made his election to charge the agent, and cannot now charge 

the company : Paterson v. Gandesequi ; 2 Smith’s Leading Gases (6th ed.) 
313 : Indian Contract Act (IX of 1872), s. 234 ; Story on Agency, 
s. 446 ; Smethurst v. Mitchell (1). The company had no power to 
mortgage unallotted shares, and, therefore, could not appoint Nutsey 
Kessowji their agent to mortgage them. Counsel referred to Memoran- 
dum and Articles of Association ; Brice on Ultra Vires, 157; [335] Balfour 
V. Ernest {2) ; Turquand v. Royal British Bank (3) ; Rideley v. Plymouth 
Banking Company (4) ; Ashbury Raihoay Company v. Riehe{5); Phcenix Life 
A ssurance Company (6) . 


Cur, adv, mdt. 


JUDGMENT. 


September 13. Bayley, J. — This is a claim by Purmanundass Jivan- 
dass, who carries on business at Hornby Row, in the Fort, to rank as a 
creditor of the New Fleming Spinning and Weaving Company, Limited, in 
liquidation, inrespect of a sum of Rs.l.OO.SOOwhich on the 11th November, 
1878, he lent to Nursey Kessowji, then the secretary, treasurer and agent, 
and also the banker of the said company, repayable in throe months with 
interest at 9 per cent, per annum. To secure this loan, Nursey Kessowji 
executed a Gujarati agreement containing various provisions, and deposit- 
ed with Purmanundass 335 shares in the New Fleming Company, the 
advance being made at the rate of Es. 300 per share, such shares being 
then worth Rs. 400 each in the market. By a Gujarati contract of the 
same date, but on unstamped paper ; Kessowji Naik, the father of 
Nursey Kessowji, guaranteed the repayment of the above loan, and on 
the 23rd of the same month executed a writing duly stamped, and which 
was in the same terms as the unstamped guarantee of the 11th November. 

Subsequently to the execution of the above-mentioned documents 
by Nursey and Kessowji on the llth November, but without the know- 
ledge or sanction of Kessowji and at a later period of the same evening, Nur- 
sey and Purmanundass, by a document dated and signed on the llth 
November, agreed that the time for repayment of the loan should be ex- 
tended for a further period of three months ; and, after such paper had 
been duly signed by Nursey, the money was paid, excepting Rs. 800, for 
which Purmanundass gave a promissory note payable on demand. 

Nursey Kessowji became insolvent at the end of December, 1878, 
and on the 28th December, 1878. a petition was presented to the High 
Court to wind up the New Fleming Company. On the 30th December, 
1878, Purmanundass' solicitors, Messrs. Maofarlane and Gilbert, 
wrote to the secretaries of the New [336] Fleming Company, and 
asked if the sum of Rs. 1,00.500 borrowed on the llth November, 
appeared in the books of the Now Fleming Company to the credit of 
their client, and stating that they understood that such sum was 
borrowed by Messrs. Nursey Kessowji and Company on behalf of the New 
Fleming Company. By a letter dated the lObh January, 1879. headed 


(1) 1 E. & E, 022 = 28 L 1 R B 241. 

(3) 0 El, & Bl. 327. (4) 2 Ex. 711. 

(0) 441. 


(2)5 0. B. N. 8. 600 
(6) L. R. 7 H, L. 663. 
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S® M and Weaving Company. Limited, and address- 

A- (• Maofarlana and Gilbeit, signed only by Kessowii Naik 

wS °fc'’wa3°Sed®lR‘^?fh A 

St dlteA Si A A° the receipt of the 

n° ^ confirm that the abte sum 
appealed m the Company s books in Purmanundass’ name, and that the 

th^fi Zh° them the letter was shown the entry to that effect On 

M fi?“ S® ^4S 1879, Messrs. Macfarlane and Gilbert wrote 

LSI stating that the shares held by PuTmS 

Zres o7TS'“ahoS‘"®° 335 

snares of the above company as a deposit in the first instance and 
erwards a further deposit of 50 shares more ; and that they (Messrs 
Macfarlane and Gilbert) were informed by their client that sL shares 

^tate if they would pir thramoL 

not hear from the company satisfactorily in reply within 

, Purmanundass would sell the shares without further 
reference, and would assert his claim as he might be advised 

to w?na ;h?N?w StardomVa'ov" Orooo 

P,irn?nl ‘a® ^‘‘^^Pebruary, 1879, by a letter of that date addressed by 

MesSr H^*E ’ Cn''°“®l ‘I®*' solicitors (Messrs. Chalk?and Walker) to 
iviessrs. H. E Coimack, ISiowroji Purdunji and M. E. DeQuadros the 

WaTkIr ‘ol'^fehaff Pleming Company, [337] Messrl Chalk and 

f'L fi! ^ ^ ^ Purmanunoass. gave them notice that he claimed 
° company a sum of Es. 1,00,500 and interest thereon at 9 per cent 
per annum from the 11th November, 1878. under an agreement of that dav 

and signed by Nursey Kessowji, the secretary, treasurer and agent of the 
company ; that their client held, as further security for tbL advance 335 

Mr. KessowTLIk forAheTaidTum^"*^ guarante’e of 

fhen^Zpr::Lg';rpS^*^ 

Ma°oIaL*^°V^h claims, Purmanundass made an affidavit in proof™! 
bs^claim which was affirmed on the 23rd, and filed on the 24th AprU, 

oo?y ■.“ iur r“,™a “’■ 

The schedule showed that fche debts of Nursev Knaor^^n 
amounted to the enormous sum of Rs 1 96 62 514 4 p j mpany 

On the 29th March, 1879, he filed his plaint in mit 268 of 187 Q 

=srp~rr r s 
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withdraw his suit on payment of costs, with liberty to bring a fresh one on 
or before the 24th June then instant. 

On the 18th June, 1879, he accordingly filed another suit (No. 385 of 
1879) against Kessowji, which was heard by Sir Charles Sargent on six 
days in June, 1880; and on the 8th July, 1880, he passed a decree in 
favour of the defendant, with costs, holding that the agreement for the 
advance of Rs. 1,00, 500 by way of loan made betwe^^n Purmanundass and 
Nursey had been varied after the execution, by Kessowji Naik, of the 
guarantee, the subject of the suit, and that Kessowji was not aware of, 
and did not assent to. such variation. 

[338] Purmanundass appealed against that decision ; but the decree 
of Sir Charles Sargent was confirmed, aud the appeal dismissed with costs. 

The official liquidators by the affidavit of one of them. Mr. DeQua- 
dros, sworn on the lOth and filed in this matter on the 11th January, 
1881, denied that Purmanundass had any claim in respect of his loan of 
Rs. 1,00,500 against the New Fleming Company, and alleged (para. 2) 
that the contract for the loan was made with, and the loan was made to, 
Nursey Kessowji in his personal and individual capacity, and not as secre- 
tary, treasurer, and agent of, or for, or on behalf of the company; and 
(para. 8) even if the Court should be of opinion that the New Fleming 
Company must be considered to be the principal on whose behalf 
the loan was raised, the official liquidators submitted that on the 
evidence of Purmanundass given and recorded in his suit 385 of 
1879 against Kessowji Naik, it was apparent that before the making 
of the said loan he knew or was informed that it was required 
for the said company, and that he nevertheless elected to give credit 
to and to treat Nursey as the principal, and as the only person, 
save Kessowji Naik as such guarantor as aforesaid, liable bo him in 
respect of the said loan, and that he sought to charge the company 
only after he found it impossible to recover the said loan from Nursey 
and Kessowji. The official liquidators craved leave to refer to the 
proceedings of record in the said suit, and especially to the evidence 
therein of Purmanundass, of John Gordon, and Premohuod Roychund. 

It appears that Purmanundass made no claim against Nursey or his 
estate, and that Nursey did nob in his schedule insert him as a creditor; 
also that Purmanundass made his claim against the Nevr Fleming Com- 
pany, which he formally did by his letter dated the 4th February, 1879, 
to the otficial liquidators, written within less than three weeks of the 
date of the order to wind up the company (dated 17r.h January, 1879,) 
and nearly two months before he took proceedings against Kessowji Naik 
on his guarantee, the plaint in his first suit against that person not 
being filed until the 29th March, 1879. At the heaving of the matter 
of this claim before mo, which occupied seven days from the 19th 
July to the 4th August 1881, the learned Advocate General, who [339] 
appeared for the official liquidators, took many points in addition to 
those raised in the affidavit of Mr. DeQundros, and the case was argued 
with great ability by him on behalf of the New Fleming Company and by 
Mr. Lang on behalf of Purmanundass. The evidence of Purmanundass 
and of Mr. John Gordon and of Premohund Roychund, who had negotiated 
the loan, was taken orally before me, and their evidence, given before Sir 
Charles Sargent, was also out in. The accounts of the respective books of 
Purmanundas. of Nursoy Kessowji and Company, and of the New Fleming 
Company are annexed to the affidavit of Mr. DeQuadros, and were relied 
on very strongly by the Advocate-General. The Court, therefore, has all 
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liquidators that the loan 
snarantA« !.■ ^ Purmanundass gave credit to him and to Kessowii’s 
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1881 Association on the other, said (p. 667) : '' With regard to the Memoran- 
SEP. 13. dum of Association, your Lordships will find, as has often already 

been pointed out, although it appears somewhat to have bean over- 

Original looked in the present case, that that is, as it were, the charter, and 
Civil, defines the limitation of powers of a company to be established under the 
— [341] Act. With regard to the Articles of Association, those Articles 

6 B. 326* pi 3 ^y a part subsidiary to the Memorandum of Association. They accept the 

Memorandum of Association as the charter of incorporation of the com- 
pany, and so accepting it, the Articles proceed to define the duties, the 
rights, and the powers of the governing body as between themselves and 
the company at large, and the mode and form in which the business of 
the company is to be carried on, and the mode and form in which changes 
in the internal regulations of the company may from time to time be 
made. With regard, therefore, to the Memorandum of Association, if you 
find anything which goes beyond that memorandum, or is not warranted 
by it, the question will arise, whether that which is so done is ultra 'uires, 
not only of the directors of the company, but of the comi^ny itself. 
With regard to the Articles of Association, if you find anything which, 
still keeping within the Memorandum of Association, is a violation of the 
Articles of Association or in excess of them, the question will arise, 
whether that is anything more than an act ultra vires the directors, but 

intra vires the company.” 

By the Memorandum of Association of the New Fleming Company 
it is provided (cl. vi) “ that Nursey Kessowji. Esquire, shall be the secre- 
tary, treasurer, and agent of the company at the remuneration, upon the 
terms, and subject to the conditions and provisions contained in^ the 
agreement set forth in the schedule annexed to the accompanying Articles 
of Association.” And by ol. vi, the nominal capital of the company 
is Es. 22.50,000, divided into 3,757 shares of Es. 500 each and 1.486 
shares of Es, 250 each, which capital may ba increased. 

By cl. 6 of the Articles of Association, “ the allotment of so many 
of the shares in the original capital as shall nob be required for the pur- 
pose of paying for the property business and good-will of the Fleming 
Spinning and Weaving Company, Limited, as mentioned in the Memo- 
randum of Association and in ol. 102 of the Articles, and as have not 
been allotted at the date of the registration of the Articles, shall exclu- 
sively appertain to, and be vested in the directors, who shall have the 
power, at their absolute discretion, to allot all or any of ^oh shares 
as fully or in part paid up at a discount or otherwise in [ 342 ] such 
manner and to such person or persons as they, in their absolute discretion, 
shall think fit.” By ol. xvi of the agreement set forth in schedule A 
annexed to the Memorandum of Association, and referred to in the above 
cited ol. iv of that Memorandum, Nursey Kessowji was to deposit with 
such bank or hankers, as the directors should appomt, all money due from 
him to the company and exceeding in amount at any one time the sum of 

Es. 5,000. 

By cl. 116 of the Articles of Association, Nursey Kessowji was ap- 
pointed secretary, treasurer, and agent of the company for the period of 
twenty-five years at the remuneration, on the terms and subject to the 
conditions specified in the agreement set forth in schedule A annexed to 
the Memorandum of Association, and by ol. 117 he was declared to have, 
during the said period of twenby-five years, full ooweraud authority to enter 
hito such contracts and agreenients as he may think proper for the purposes 
of the co 77 ipanyt and to appoint and employ in, and for the purposes of the 
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transaction and tnanagement of the affairs and business of the company or 

otherwise for the purposes thereof ; an(i from time to time to remove or 

suspend such managers, bankers, solicitors, engineers, clerks, brokers and 

other ofdcers as he shall think proper, witb such powers and duties and 

upon such terms as to duration of office, remuneration or otherwise as he 
shall think fit. 

cl, 102 of the Articles of Association among other powers and 
authorities expressly given to, and conferred upon, the board of directors, 
and the secretary, treasurer, and agent, wei-e the following : 

‘ (c) To raise or borrow from time to time in the name or otherwise 

on behalf of the company such sums of money as they from time to time 

think expedient either by way of sale or mortgage of the whole or any part 

of the property of the company or by bonds, debentures, or promissory 

notes, or in such other manner as they deem best ; and for the purpose of 

securing the repayment of any money so borrowed with interest to make 

and carry into effect any arrangement which they may deem expedient 

by conveying or assigning any property of the company to trustees or 
otherwise'* 

[343] From the minutes of a meeting of the directors held on the 
6th August, 1878, it appears that the agent, i.e., Nursey Kessowji, inform- 
ed the Board that the company was registered on the 31st July, 1878, 
audit was noted (inter alia) that Messrs. Nursey Kessowji and Company 
be the bankers of the company, that interest payable by them on cash 
balance due by them to the company be 8 annas par cent, per annum, and 
that interest payable to them on cash balance by the company bo annas 
12 per cent, per mensem. 

This appointment in August, 1878. of Nursey Kessowji and Company 
as bankers of the company— Nursey Kessowji and Company being a trad- 
ing firm carrying on very large and hazardous speculations as was 
shown by their schedule filed in the Insolvent Court on the 8th February, 
1879, and not a firm of bankers in the ordinary sense of the word— 
seems to have been a very questionable act on the part of the directors 
and looks much like a violation of cl. xvi of the agreement set forth 
in sch. A accompanying the Memorandum of Association, and which 
agreement so incorporated in the memorandum formed a part of 
it, and a part of what, according to Lord Cairns, was the charter of 
the company: for. by cl. xvi of that agreement, Nursey is to deposit 
with such bank or bankers, as the directors should anpoint, all money 
due from him to the company exceeding in amount at any one time the 
sum of Es. 5,000 ; clearly contemplating some other bank or bankers, and 
not the firm in which Nursey himself was the senior and only moneyed 
partner. Clause 117 of the Articles of Association, giving power to Nursey 
Kessowji to appoint bankers of the company, would not, I think, autho- 
rize the appointment of his own firm to act as bankers. The consequences 
which resulted from this appointment were most disastrous to the com- 
pany ; as, from the minutes of a meeting of the directors held on the 6th 
January, 1879, it is recorded that, from the trial balance-sheet of the 
Mairs of the company made up to 28th December, 1878, it appeared that 

Messrs. Nursey Kessowji and Company were indebted to the comnanv in 
the sum of Es. 11,65.333. 

From the minutes of a meeting of the directors held on the 9th 
January, 1879, it appears that a letter dated the 8th January, [344] 1879 
from Nursey Kessowji was read, intimating to the director’s that as he 
was unable to meet his engagements, and was being pressed by his 
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creditors, he felt he had no alternative left but to file his petition in the 
Insolvent Debtors’ Court, which he said he intended to do that day. 

The minutes of meetings of the directors held on the 6th and 21th 
August, 25th September, 17th October, 2nd November, 29th November 
and 12th December. 1878, show that the powers of borrowing were largely 
exercised by the directors, — the agent reporting to the Board at such 
meetings what loans had been taken or renewed, and what had been paid. 

I now come to the power expressly given by the directors to their 
secretary and agent to raise the money in question. At a meeting of the 
directors held on the 11th October, 1878, the agent informed the Board 
that there were 787^ unallotted shares of Rs, 500 each, which appertained 
to, and were vested in, the directors with power at their absolute 
discretion to allot. (That the directors had such power appears by cl. 6 of 
the Articles of Association already noticed.) The Board resolved that the 
agent be desired to insert advertisements in the local papers asking appli- 
cation for the purchase of the unallotted shares (787i) of the company. 

At a meeting of the directors held on the 31st October, 1878, the 
agent informed the Board that the unallotted shares could not be sold 
in the market at a fair rate. The Board then passed the following 
resolution : — 

“ Besolmd — That the unallotted shares be filled up into the name of 
Nursey Kessowji, Esquire, the secretary, treasurer, and agent, who is 
empowered to mortgage them at a fair rate of interest, to enable him to 
obtain funds for the use of the company. The number of certificates of 
shares with the names of the mortgagees to be recorded at the first meet- 
ing of the Board hold after such transaction is done.” 

The argument that these unallotted shares were not a part of the 
property of the company, which the company, having regard to ol 3, 
sub-cl. (c) of the Memorandum, and cl. 102, sub-ol. (c) of the Articles 
of Association, could validly mortgage, [345] appears to me to be quite 
unreasonable ; and if any authority on this point were required, it is to be 
found in the case of The York and North Midland Railway Gonipany v, 
Hudson (1) — a decision which declares the position and duties of directors 
in regard to shares placed by the company at their disposal in a very 
clear and unambiguous manner. 


In that case a general meeting of the York and North Midland itail- 
way Company placed 12,058 shares in a projected extension line *■* at the 
disposal of the directors.” The Master of the Bolls, Sir John Romillyj 
in his judgment Said (p. 491) : ** The directors are persons selected to 
manage the affairs of the company for the benefit of the shareholders ; it is 
an office of trust, which, if they undertake, it is their duty to perform 
fully and entirely. A resolution by shareholders, therefore, that shares or 
any other species of property shall be at the disposal of the, directors, is a 
resolution that it shall be at the disposal of trustees ; in other words^ that 
the persons entrusted with that property shall dispose of it within the 
scope of the functions delegated to them in the manner best suited tp 
benefit their cest 2 iis qtie trust and he held that Hudson, who was the 
chairman, and exercised unoontrolled authority in the oonduot of tho 
concerns of the company, having sold a considerable. part of such shares 
at a premium, was liable to account to the company for their produce 
with interest at ^5 per cent. ' ' 


r 





(1) 16 Beav, 485. 
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^ chairman of the company, allotted a 

numbei of the unappropriated shares to his nominees, which were sold at 

a piemiu^m and of which tne produce was received by him, was held as 
trustee bound to the company for the profit made. He also, whilst chair- 
man of the comoany, appropriated various unallotted shares to the use 
of varmus persons, whose names be did not mention, in order to secure or 

wrsTn r ‘ insinuated, 

was in the nature of secret service money ” 

nroneTfv defendant had anplied the 

propel by of the company in a manner which would not bear the light he 

must suffer the consequences, and that, being charged [346] with the 

receipt of the rnoney, he could not discharge himself by the suggestion of 

such^i application, and he directed an account accordingly. \ 

f powers especially given bv cl.lo2, sub-cl. (c) 

of the Articles of Association to the Board and the secretary, treasurer’ 
ana agent, co raise or borrow from time to time in the manner or other- 
wise on behalf of the company, such sums of money as they from time to 
time think expedient by bends, debentures or promissory notes or in such 
other manner as they deem best, I entertain no doubt that the Board of 

to raise money for the com- 
pany, and upon the security of the unallotted shares. 

_ No doubt cl. 103 of the Articles of Association states that a receipt 

O'" i’y any parson authorized by a resolution 
o the directors to give a receipt for any moneys lent to the company, shall 
be an ettectual discharge on behalf of the company for the moneys in such 
receip. acknowledged to be received, and the person paying any such 
money shall not be bound to see to the application, or be answerable for 
any misapplication thereof. No such resolution has, in terms, been pro- 
auced aubhorizmg Nursey to give sucb receipt. 

I think, however, there is ground for holding that Nursey, by impli- 

authority. The resolution of the Board of Directors of 
the^Slst October, 1878. states that the number of certificates of shares- 
with the names pf the mortgagees is to be recorded at the first meeting of 
the Board held after such transaciion is done.” The transaction is not 
to be reported while it is in progress, but after it is “ done ” The 
transaction would, of course, not be •' done ' — j.c., not completed— until 
the money was paid, and the money would not bo paid until the shares 
were handed over to the leader. Agents often make contracts without 
disclosing the names of their principals. A person might lend money to 
Nursey on the security of these shares, knowing that Nursev was borimw- 
mg on benalf of some principal, but without knowing precisely who that 
principal was. The directors here sent Nursey into the market to raise 

money for the company on the security of the unaUotted shares, which 
scood. all ot them, in Nuraey’s name. 

Assuming— what, however, is not very probable— that the 
leader had read the Articles of Association, he might have seen that; by 

orifi: -L; . Kessowji had during twenty-five years full power and 
autnoritry to enter into such contracts and agreements as he may think 
proper for the purposes of the company. 

the Contract Act (IX of 1872), an agent having an 
authority to <Jo an act, has aubhonby. ta do every, lawful thing which is 
pecassary to do ^ch act. A person landing money to Nursey on the 

security ofthese shares might, under carfcain circumstances, be jastihad 
m tak-mg; Nursey s receipt alone, -Ha certainly would, if Nursey did not 
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1881 disclose who this principal was. Then, if, as the learned Advooate- 
Sep. 13. General contended, the directors had no power to borrow on the unallot- 
— ^ * ted shares, the money lent would, nevertheless, be still money lent. 
Original although the security might bo valueless. And all that the lender would 
OlVIL. have to do, would be to return them. On the first branch of the case, 

therefore, I am of opinion, that the directors had ample power under the 
6 B. 826, Memorandum and Articles of Association, and that they authorized the 

secretary, treasurer and agent to borrow money for the purposes of the 
company, and with that object they entrusted him, as they lawfully 
might, with the unallotted shares then worth about Rs. 400 each, to 
raise money in the market by mortgage of such shares. 

I will next consider the circumstances under which the loan of 
Rs. 1,00,500 was made by Purmanundass to Nursoy on the 11th November, 
1878, and the liability (if any) of the New Fleming Company in relation 
thereto. Negotiation for a loan from Purmanundass had been going on 
for about a month before the 11th November, 1868, between Purmanundass 
and Mr. Gordon, Secretary of the Chamber of Commerce, and Premchund 

Roychund acting on behalf of Nursey. 

Premohand in his evidence before me stated that in October, 1878, 
Nursey asked him to get him money from any place, saying that he 
wanted money for the mills. He wanted two lakhs. Premohand suggest* 
ed the name of Purmanundass as a likely person, and that Mr. Gordon, 
who was intimate with Purmanundass, should be asked to speak to him. 

[348] Mr. Gordon stated in his evidence before me that in October. 
1878, just after the failure of W. Niool & Go., Nursey came to him and 
asked him to obtain for him a loan from Purmanundass. Mr. Gordon’s 
evidence on this point is extremely important, and I will give it in his own 

words : — 

I asked him what he wanted the money for. He said he was hard pressed by the 

znilboreditors, and the money was wanted to pay off the mill-deposits. 

The mill had received tho^money on deposit like banks for fixed periods of time at 

fixed rates of interest. . 

He said ho wanted a lakh and a half i and would give 600 shares in Fleming MiU 
Company or the Nursey Mills. Nursoy was secretary, treasurer, and agent of the Flem- 
ing and the three.other mills. 

He used to manage all four mills. 

I communicated Nursey 's request to Purmanundass. I told him what Nursey want- 
ed the money for, and the security offered. 

Ho ultimately agreed to advance one lakh and Rs. 500 ; that must have been about 

three or four weeks afterNursey's application to me. 

There was some haggling about the rate of interest, and about the amount to bo 

advanced on each share. 

Purmanundas refused to abate his terms for sometime. 

A day or two before the loan was made, Nursey came again to mo and asked me to 
got PurmanundassB to lend the money. 

I saw Nursey on Sunday, the 10th November ; I saw Purmanundass on Sunday at 
Nursey's request. 

I wont to Kessowji’s bungalow on Sunday, after seeing Purmanundass ; Nursey was 

at Kessowji*s bungalow. ^ x t j * 

On the Monday 1 saw Purmanundass again, and communicated what baa taien 

place at Kessowji’s bungalow. , 

On the Sunday and the Monday the interest and the amount were arranged and 

the number of share to bo given. , . 

I understood from Nursey that be wanted the money for the oompanies, and not 

for his own purposes. , , ,, „ 

J told Purmanundass distinctly that the money wins wanwa for the mills- 
In cross-examination by thejAdvocate-General, Mr. Gordon said : — 

The understanding in my mind was that he wanted the money for the four muls 

or for some of them. . 

The ca 5 }rc 5 si(m I thinJc he used was iluU he was preswo by the miu<cr 0 atfDr& 
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g®''® ‘bis very important answer 

r34^l Prll^h I- ^ he wanted the ynoney lor 

WsSj Premchuud s evidence was to a similar effect. He said— 

Narsey told me he wanted money for the mills Iwentwiih tv.t j ^ 

PurmanuDdaas. 1 told him for what purpose the m^ney was wanted 
other occasions without Mr. Gordon. ^uuney was wanted. I saw him on 

/ told him Nursey wanted tht inoney for the mills. 

I did not tell him which of the four mills the money was wanted tor 

Compa^“r ‘be Fleming 

Bharfs^'''^ authorised him to borrow money on those 

I do not recollect whether I told Purmanundass that. 

I understood that the loan was being made to the Fleming Company. 

In cross-examination ha said :— 

Nursey told me the money was wanted for the mills. 

He did not say he wanted the money for any particular mill ” 

G»e,“l, r.™ '■"* “ ‘i” '■V l~mea Ad.oc.te. 

He explained that on re-examination thus — “Purmanundasa ori .3 

the money to Nursey with Kessowji's guarantee on the sb^es 
ihat is what I mean by saying he gave credit to Nursey ” 
Premchund, whose knowledge of financial matters in Bomh«v w 
and IS. probably unrivalled, said that the mill companies (i e the f 

which Nursey was the secretary, treasurer, and asenirwlre ’ i. u T 

and that Nursey Kessowji and Company’s creditors and the m il 
were both pressing about the llth November. ' creditors 

Both Mr. Gordon and Premchund appeared to mo to eive h. • • j 

S I »» rJyZ'pZt 

to accept as correct his statement that Mr. Gordon told him^ th^ ® 

vsras required for the New Fleming Company. Mr Gordon ^ 

that Nursey did not tall him which [350] Lll in paHicuir^'h 
the money for, and that he (Mr. Gordon) told p,f.. ^ j wanted 
money was wanted for the mills generally. uimanundass that the 

dass I^acHf lh“rh': M Purmanun- 

nX.:r/.d’'.s:?r t 

for any particular mill, and that N^sey borrowed fh 

Hmey .,s doblo, (o, tb« .mount rira„o,d ta, hi. . “n«'teed 

a.b....o., „bi,„„.od. ib myopiulob, o.T.S’.^.ttS'EbrSbS 
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on the shares, that he was to look for payment out of the proceeds of the 
335 shares (then worth Bs. 400 each), and if there was any balance, he 
was to be recouped out of the guarantee of Kessowji Naik. 

I consider it to be clearly proved that Purmanundass lent his money 
and paid it to Nursey, who, he was led to believe by Mr. Gordon and Prem- 
chund, was raising the loan on behalf of the four mill companies, of each 
of which Nursey was, and was known by Purmanundass to be secretary, 
treasurer, and agent, but that neither during the progress of the three or 
four weeks’ negotiations, nor when the loan was finally arranged and the 
money paid on the 11th November, 1878, was Purmanundass aware or 
informed for which of the four mill companies the loan was obtained ; in 
other words, that the money was advanced to Nursey and the documents 
signed by him and by Kessowji on the 11th November, he, the said Nursey, 
then acting on behalf of an undisclosed principal. 

Sir Charles Sargent upon the evidence before him in suit No. 385 of 
1879, the second suit brought by Purmanundass against Kessowji Naik, 
arrived at a similar conclusion, as will be seen from the following pas- 
sage in his judgment — 

It does not appear, upon the evidence, that the plaintiff was given to 
understand when the loan was negotiated that it was [351] required 
for any particular mill. He seems to have been told simply, as he des- 
cribed it in cross-examination, that Nursey wanted money. In re-exa- 
mination, he says he was told that it was wanted for the Fleming 
Spinning Company. This is not consistent with either Mr. Gordon’s or 
Premohund’s evidence — the latter of whom particularly says that Nursey 
did not say on whose account he wanted it. However this may be, 
in December, 1878, plaintiff, no doubt, had reason to think that it had 
been borrowed for, and on behalf of. the company ; and the question 
arises, whether the plaintiff has so elected to treat the company, the 
undisclosed principal, as his debtor as to have discharged Nursey, in 
which case it would follow that the defendant would himself be discharged 
from his guarantee.’* 

Nursey having, therefore, obtained the loan while acting on behalf 
of an undisclosed principal (the New Fleming Company), what were or 
are the liabilities of the latter, first upon the English authorities, and, 
secondly, under the Indian Contract Act, No. IX of 1872, which is 
mainly based upon English law and English decisions. 

Thompso7i V. Davenport (1), decided by the Court of King’s Bench in 
1829. is a leading authority upon this point. There, at the time of mak- 
ing a contract of sale at Liverpool, the party buying the goods represent- 
ed that he was buying them on account of persons resident in Dumfries, 
but did not mention their names, and the seller did not enquire who they 
were ; but afterwards debited the agent who purchased the goods. It was 
held that the seller might afterwards sue the principals for the price. 

The judgment of Lord Tenterden, C.J., is constantly acted upon in 
Courts of England at the present day. I will quote from that portion of 
it which is most applicable to the facts now under consideration : — 

On the other hand if at the time of the sale the seller knows not 
only that the person who is nominally dealing with him is not principal 
but agent, and also knows who the principal really is, and notwithstand- 
ing all that knowledge chooses to make the agent his debtor, dealing 


(1) 9 B. & C. 78. 
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toith him and him alone, then, accordintr r<?*59l r 

on the failure of the aeeot turn vnT^' tbe seller cannot afterwards, 
once made his election at Ih^ ^ principal /raumg 

between the one Zl tt ZhZ Po^‘>er of choosrZ 

M’Kune, who came to thL f!! ® were informed that 

that is, that he was an aeent hut'fh ^ S°ods, was dealing for another ; 
pal was. They had not thembr?^^^^ not mformed who the princi- 

election Not hiowinn who fhl * “eans of making their 

power at that instant of making theiZhctfon 

said judgment in the same case 

he dlftft£‘rarnTwro'L: cotrSS i ^ 

self personally liable, yet. unless the seller 'dSs soShinVL”^''® 

the present case the “ 3110 "^ '^i^^overed. In 

no authorifcv to show that mere knowlA/lc Tfu ^ i but there ig 

the right of the sZr to l^^to Z -^^stroys 

that principal is, provided he did not klow who'hTwZZ I'hZtilT^ 
purchase was originally made ” ' ^ t/ig 

« JiTpolSt'.,''- 1871, is 

Cherry’s credit not Sing good enoZh to “"“e. 

upon his own sole responfibility, he^gave the^pfabtiff °th''^'° ^ contract 
principal, and bought' and sold Z^!= P'amtiff the name of his 

P^7iif and Cherry in which the 'latter warSmeTasTheluveZTh 
sent the defendant an advice note informing him that h!^K '.g Cherry 

[333] market tailing, Cherry was oallod opoTbv the "piSSS’t 

mg to obtain payment from Cherry, the plaintiff sued the ddandant ‘ 

" n-A questions to the furv, of Shifh fi . p*" 

the third was “ Did the plaTntiffs knLTn« tK f him and 

Sh ;.£f h'l - hS” 

Brett Jl.-"‘vTst"e®;'pt,1!’ hi' “f 

experience in commercial cases— held that the fact thft thn d , Z*'®/!'* 

under which the contract was made wL ad JissS hat theT k 
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1881 necessarily amounb to an election on the part of the plaintiff to give credit' 
8BP. 13. to Cherry, and to him alone. The rule to set aside the verdict for the 

plaintiff vpas refused. 

OBIGINAL Bovill, C.J., said (p. 489) : “ It has for many years been a generally 
OlVIL. received impression that when a broker makes a contract for an undis- 
6 B~^6 principal, the latter may sue upon it, and equally, that when 

discovered, he may be made responsible for its performance. There can 
be no doubt that the defendant might have sued unon the contract so made 
by Cherry ; and I am equally of opinion that he may be made responsible, 
provided that parol evidence was admissible to show that he was the real 
principal.... The suppression of the principal’s name is entirely consistent 
with the practice of many trades to conceal transaction of speculation. The 
effect is that if the broker enters into contracts in his own name, and has 
a principal, those whom he contracts with, will have the responsibility 
both of the principal [3S4] and of the brokers. There is nothing incon- 
sistent in thus giving an option to hold either responsible. I am of 
opinion that, in accordance with all the authorities, the parol evidencewas 
admissible." 

Mr. Justice Willes said (p. 494) ; " I do not agree with Mr. Holker 

that two persons cannot be severally liable on the same contract. The 
question is, whether there was anything in the circumstances of this case 
to negative or conclude the liability of both principal and agent, or to 
substitute the liability of the latter for that of the former... .There is 
nothing to prevent the seller from insisting upon having both principal 
and agent liable to him at the same time, with the additional advantages 
of knowing the principal's name at the time. ..To hold that asking the 
name of the principal at the time is to discharge the principal, would seem 
to me to be contrary to common sense." 

Of Mr. Justice Montague Smith’s judgment I will only quote this 
passage (p. 497) : — 

The cases show that the sellar may make his election whenever the 
principal is discovered ; and the only diflerence in principle bet\veen the 
case where the principal is disclosed and where he is not disclosed, is, 
that, in the former case, the election may be made at the very time the 
contract is made." 

An appeal was brought against the above judgment, and was decided 
in the Exchequer Chamber in June, 1871, by Kelly, C.B.. and six other 
Judges, without calling upon the counsel for the plaintiff. 

Kelly. C.B., said (p. 499) ; “ I think the case is free from doubt or 
difficulty : the contract was made in the name of Cherry, the agent; but 
the case shows that it was made cn behalf of a principal who was named 
at the time. I think the plaintiff had a right to sue either the agent or 
the principal at tiieir election. No doubt the election being once deter- 
mined, there is an end of the matter as when the agent has been sued to 
judgment. Here, however, nothing was done to determine the election 
at the time ; this action was brought against the principal." 

Martin, B., said that the fact of his name having been mentioned 
at the time, did not make the defendant the less a principal. [355] 
Blackburn, J., said he apprehended that, where a man is acting as agent, 
the principal is not the less bound because the contract is so drawn as to 
make the agent also liable. 

Hannen, J., referred to Story on Agency where it is said ; "If the 
agent possesses due authority to make a written contract not under seal 
and he makes it in his own name, whether he describes himself to be an 


692 



*11-] PURMANUNDASS JIVANDASS V. CORMACK 6 Bom. 356 

also will be liable t^be sued 

r/,1 -liH " In' " - ^F” 

affirmed. coocurred. and the judgment was 

, Jtb.?:'.:' "t“tb^’7i''”^ xi" ”'■•'• «"• «' ‘h* 

Bl,okb„„ b the „,u« orbi, iie«tl°aV 1317°-^ 

down in the oaLV/ k^^Swrv. ^rior^ls m‘ fw ^p^Rs/un^th'^ th^ 

MiSis 

“ “~r.t irbV^brpS!::; ,Sa‘ 

(decidfdlJ Jffiv Armstrong v. Stokes (3) 

iven Seffit to anfl Vr “ recent one to tbe affect that a vendor who has 

against the undisclosed principal iT the ^cipT hS 

the agent at a time when the vendor still gave credit to the ft^tAn^ 

Au the considered judgment of the Court in Armstronn ^ 

.hi. „™ p, .g„pS;x How wh^r “rr. “ttiirti 

the unnamtd°“ Habflitv on the othe/ 

Wt. principals.’ In every case, therefore, where the sale iFto a 

broker, the vendor knows that there is or oueht fr^ K^a * • i 

between whom and himself there is establish^ I privltyT'c^n’ 
Ind th^ • '’• iri addition to that of the broker • 

some extent trusts to his liability. This is. therefore, a ver^differeS 

%ind of case from that ot a person selling goods to a person whom at the 
time of the contract he supposes to be a principal/* 

of Bav“lev "'in on the dictum 

.hat tbg sailer .hoald c.U on the principal, such a state of aocounts 


(1) L,R. 7 Q.B. 126. 
(3) L.R. 7 Q.B. 699. 


(2) L.R. 6C.P. 486. 
(4) 10 Ex. 739. 
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would be an answer fco an action brought by the seller where he had look- 
ed to the responsibility of the agent — said (p. 746) : “ The expression 
‘ make it unjust' is very vague; but, if rightly understood, what the 
learned J udge said is no doubt true. If the conduct of the seller would make 
it unjust for him to call upon the buyer for the money, as, for examplor 
where the principal is induced by the conduct of the seller to pay his agent 
the money, or the faith that the agent and seller have come to a settlement 
on the matter, or if any, [357] representation to that effect is made 
by the seller either by words or conduct, the seller cannot afterwards throw 
off the mask and sue the principal. It would be unjust for him to do so. 
But I think there is no case of this kind where the plaintiff has been pre- 
cluded from recovering, unless he has in some way contributed either ta 
deceive the defendant, or to induce him to alter his position." 

I have quoted from the two earliest of the above cases at some length, 
as the law laid down in Thompson v. Davenport and in Galder v. Dobell 
appears to have formed the groundwork of as. 230, 233 and 234 of the 
Indian Contract Act (the sections most applicable to the present case), 
which Act received the Governoi'-General’s assent on the 25th April, 1872, 
long before which time the report of the decision of the Court of Common 
Pleas in January and of the Exchequer Chamber in June, 1871, in the 
latter case must have reached Mr. Fitz James Stephen, who is supposed 
to have framed, and who carried the Indian Contract Act, 1872, through 
the Legislative Council. 

What are the liabilities of an undisclosed principal under the Indian 
Contract Act, the provisions of which, so far as they extend to tho present 
case, must, no doubt, be held applicable ? 

The material sections are the three just referred to, viz,, ss. 230, 233- 
and 234. (His Lordship read the sections). 

Mr. Pollock in his Principles of Contract (p. 237, 2nd ed., 1878) 

says that s. 230 of tho Indian Contract Act, which ho quotes, is based 

upon English law; but it does not exactly represent it, as it omits to 

provide any fixed rule for the treatment of contracts made by an agent- 
in writing. 

Sub-cl. 2 of that section makes an agent personally liable who does 
not disclose the name of bis principal. In the present case Nursey made 
himself personally liable by his written agreement of the Ilth November, 

1878 ; and his liability on that agreement has never been disputed. Sub- 

ol. 2 is inapplicable here, as there is no necessity, and, indeed, it would 
be incorrect to presume a contract on Nursey’s part when he has made 
an express contract on which he is liable. 

Sub-cl. 3 of that section appears to me not to apply here, as the 

principal, the New Fleming Company, was not disclosed at [358] the 

time of tho contract ; and as such principal, when subsequently disolose'd, 
could and can be sued. 

Section 233 is the one most applicable to the present case, as here 
the agent Nursey is, or rather was until he filed his schedule in the Insol- 
vent Court, personally liable on his contract with Purmanundass, and, 
therefore, Purmanundass, the person dealing with him, may hold either 
him or his principal, tho New Fleming Company, or both of them, liable. 
The illustration to that section distinctly applies to tho present case. 

The latter portion of s. 234 is evidently based on the law laid down 
by Lord Tenterden, O.J., in Thompson v. Davenport (1) ali'eady cited by 


(1) 9 B. & C. 78. 
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me That section provides that when a person who has made a 

with an agenc induces the principal to act upon the belief, 

the^ptiLipar^ ^ afterwards hold liable 

I consider that section to be wholly inapplicable here, as Purmanun- 

uTknowT^^^h^?’ his money to Nursey did 

not ^now for what principal Nursey was acting, and did notask, and was 

to the B°iH bound to ask, who that principal was ; and, according 

to the evidence, he never then or at any subsequent period induced the 

directors of the New Fleming Company to act upon the belief that Nursev 
on y woula be held liable. The loan, too, was for six months and Zld 
not be repayable until May. 1879. Purmanundass has never takeranv 
steps against Nursey, who became insolvent in December 1878 and as 
already stated filed his petition in the Insolvent Oou on the ibth 

‘he real principals, by his solicitors' letters of the 
30th December, 1878. 11th January, 1879. and 4th February. 1879 did 
all in his power to assert bis claim against the company— a claim which 
be has never abandoned up to the present moment. 

the 6th Q’^adros's affidavit) affirmed on 

slys^;^^ ’ ® 1881, Purnanundass 

[339] “ It was never my intention to waive my claim against the 

said company, but, on the contrary. I also intended to make my date 

against it and for such purpose in January. 1879, actually employed 

oounsel, Mr Macpherson, to draw a plaint for me in respect of my said 

claim in which plaint the said company was made one of the defendants ” 

That statement was not contradicted or sought to be impeached in 
any manner by the official liquidators. 

The official liquidators of the New Fleming 
Purmanundass’ claim derived no assistance, that^’l 
the provisions of the Indian Contract Act. 

Then, how do the facts stand as to election 

.mA (1) it was held that the mere fact of filing an 

affidavit 01 proof against the estate of an insolvent agent to an undiscover- 

f<f f undiscovered principal is known to the creditor 

debtol ** election by the creditor to treat the agent as his 

said (p. considered judgment of the Court, Mr. Justice Quain 

acHoI to proceedings taken against the agent by 

S Il f A ®hort of judgment and satisfaction would be sufficF 

ent to exclude resort to , the principal, was the point raised in the case 

oi Priestly v. F’crme (2).”...The Court there held that where an agent has 
made a contract in his own name, has been sued on it to judgment, even 

“ 1 °° maintainable against the 

principal , but it is clear from the language used by Bramwell, B., in deli- 
vering the judgment of the Court, that whilst it was considered that 

clSve°e\eftT“^^ ^^“^‘action would constitute a con- 

clusive election, yet that no legal proceedings short of judgment would 


Company in resisting 
can see, from anv of 
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1881 have that effect, for he distinctly points out that by the word ** sue ** he 
SEP. 13. means ** sue to judgment.” 

riPTOTMAT Here no action was ever commenced against the agent, and every 
URIGINAL effort was made to intercept and withhold the affidavit in [360] bank- 

GiviL, ruptcy which had been made, as it would seem without duo consideration 
0 g 326 . without any intention whatever to discharge the present defendants 

from responsibility. We think it would be going much too far to hold 
that this was, in point of law, a binding election to deal with the agent as 

alone liable, and abandon all right to take proceedings against his prin- 
cipals. 

. It will be recollected that in the judgment of Kelly, C.B., in Galder 

V. Dobell (l) in the Exchequer Chamber, he said : “I think the plaintiffs 
had a right to sue either the agent or the principal, at their election. No 
doubt, the election being once determined, there is an end of the matter, 
as where the agent has been sued to judgment.” 

In the present case, Purmanundass, directly he knew who the prin- 
cipals really were, elected to proceed against them, and in no wav and at 
no time can be said to have elected to proceed against Nursey Kessowji, 

An election once validly made is final, and cannot be opened or 
altered and a fresh election made. 

In Sniethurst v. Mitchell (2) — where the price of the goods being due 
in October, 1857, the plaintiff in November was informed that the 
defendant was the principal, but took no proceedings against him until 
September, 1858, and had by his conduct lying bv for those months induced 
the defendant to alter his position in regard to his agent to his prejudice, 
and was, therefore, held not entitled to recover the price of the goods from 
the defendant Hill, J., said (p. 979):** All the authorities concur in set- 
tling the principle by which this case is to be decided for the defendant. A 
vendor cannot hold the principal liable where there is any circumstance in 
the case which renders it not right or equitable that he should do so ; for 
instance, by lying by, and by his conduct inducing the defendant to change 
his position. That is a true and correct principle, and this case falls 
directly within it. Here the plaintiff has by his conduct induced the 
defendant to alter his position, and having done so, he cannot now 
make his election and sue the defendant,” 

•;i / Crompton concurred in the remark of Hill, J., and 

said (p. 980) : I am inclined to say that in a case of this kind to 
charge the principal, the vendor must make his election within a reason- 
able time after he has been disclosed to him, and the election once made 
cannot be altered. In this case, if I may say so, the election was the 
other way. When did the vendor elect to look to during the year ? His 
conduct clearly shows that he elected to take the agent as his debtor.” 

Although the decision there was in favour of the defendant, the 
grounds on which that decision was rested, and the views expressed by 
those learned Judges, each of whom, when at the bar had had very great 
experience in commercial cases, especially at Liverpool, are extremely 
applicable to the present case. 

Pucmanundass no doubt a^'terwards sued Kessowji Naik, the guaran- 
tee, but he did not sue him r.o judgment, i.e.. he did not ob^ain judgment 
against him, as the suit was dismissed with costs. No case has been 
cited, nor I believe does any exist, which shows that suing a person, 
who has guaranteed a loan, or the price of goods sold to an agent, and, 

(1) L.R. 6 0.P. 499. 
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Kessowli rnrCompTy! and'of III nTw 

to me to stand in the way of the claimant. SlinrasZ’dId wth 
ratmTll°y d?bit NurL'y hts“ booffTnd '’tt“Sie's"would“lT' 

dered himself personally liable to repay the money. Im media te^vh^’ 
the money toNursey, Purmanundass’ resnonsibilitv . be paid 

a»d Ihe rnaon,, b „hi„h Nmay d„lt with the' 'moDoJ Ttd'TbrZ?.; 

o "S 'he “■* “S '"- 

ui wDicQ ne was the secretary fcreaQnrAv « j . L»auy 

?ooks “«°ess to “any of their' 

p Jt:rre’nti’. -it- STbS; "nT“sr ^^d^I 
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Sinfr ■ the account of the New 
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=rLstrrrry/s.rh;r£:“' ^ 

His firm s cash-book shows that on the 12th Novflmhp.- ;i tt. 
that on which the loan was made a sum nf Ra qq 

Purmanundass’ loan, was p“d by Nursey Sssow??a;d1^""’^^ 

New Fleming Company ; but the official liquidators, in th?°r“zTa7fir 7 

interests of their insolvent company, do not allow Purmanundass credit 
for a single pie of that by no means small sum ■ n,, credit 

«h. a„rt to ai,„i,. hi.Lu,. ri”rih ‘ o?b, ' “’•» ** 

d.n b 80 lbi.'d‘°b '““r"’ “■*“ I'«ra»»md.s. Jiv.D. 
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Purmanundass must have his costs of, and incidental to, his olaiifl 
and of the hearing thereof, and of this day, out of the estate of the 
company ; such costs to be paid by the official liquidators in full and in 
priority to any claims of shareholders. 

The official liquidators will have their costs, to be taxed as between 
attorney and client, out of the estate of the company. 

All the above costs to be taxed as if this were a long causa in 
Court. 

Note. — An appeal was filed by the official liquidators against the 
above decision, but was not proceeded with. 

Attorneys for the claimant. — Messrs. Hearn, Cleveland and Little. 

Attorneys for the company. — Messrs. Ardasir and Hormasjee. 
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ORIGINAL CIVIL. 

Before Mr. Justice West. 

Bai Maneckbai {Plaintiff) v, Bai Mebbai and others [Defendants).^ 

[15th December, 1881.] 

Parsis-- Statute of Frauds-Stat. 20, [Charles 11, c. ^-‘Trusi— Resulting inisi. 

The plaintiff, who was the widow of G., sued the defendant, the executrix of 
J,, to recover a sum of Rs. 7,394-9-6, part of the purchase-money of a house 
which had been sold by J. in his lifetime, and which the plaintiS alleged had 
been, shortly before his death, conveyed by her husband G. to J. in trust to sell 
and hold the proceeds in trust for G.'s family. The defendant denied the trust, 
and insisted that J. had purchased the house from G, for valuable consideration. 
Both J. and G. were Parsis. 

Held that, even assuming that no consideration was given by J, to Q. for the 
house, the plaintiff was not entitled to succeed. 

In the absence of consideration, the trust of the house, which was admittedly' 
conveyed by G. toj., would have resulted to G, unless, under the provisions 
[864] of 3. 7 of the Statute of Frauds (29 Charles II. o. 3), he (G.) had deolated 
in writing some other trust whioh was to supersede the resulting trust in his 
own favour. No such declaration of trust in writing was proved. If, on the 
other hand, the trust did result to G., he, no doubt, might, as equitable owner 
of the house, have disposed of his interest by will. If he did so, the plaintiff 
had not qualified herself to sue as his representative. Probate had not been ob- 
tained of the will, and until the will was proved, it could not bo said that G* 
had made a particular declaration of trust by it. Nor without probate could the 
plaintiff take up the position of legal representative of her deceased husband 
entitled to enforce his rights, and, amongst others, his rights under the supposed 
resulting trust. Except as executrix or as administratrix the plaintiff could 
not recover property, or enforce rights equitably vested in her deceased husband. 

The Statute of Frauds (29 Charles II, c. 3), except so tar as it has been repealed, 
applies to Parsis in India. 

[R., 33 B. 122 = 10 Bom. L.R. 417; 33 B. 509 = 11 Bom. L.R. 85 = 2 Ind. Gas. 701 = 6 
M.L.T. 301.1 


The plaintiff was the widow of one Gustadji Bhikaji Dantra, and 
the first defendant was the widow and exeoutx'ix of one Jamsetji Burjorji 
Mestry. 

The plaint alleged that, in 1865, Gustadji bought a house in Bombay 
for Rs. 17,000, which sum was made up of a sum of Rs. 10,500 of bis 
own and the dowries of his three daughters, Putlibai, Jaiji and Bhikaijh 
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Shortly after effectiug the said purchase, Gustadji became ill, and durin« 
his Illness he conveyed the house to Jamsetji Burjorji Mestry The con- 
veyance, thougd m form a sale, was really made and accepted as a trust 
the said Jamset]] undertaking to hold the said house in trust to dispose of 

In January, 1867, Gustadji died, leaving the plaintiff Maneckhni fhi. 

s.rv'iri."'’ s&CLd zs: it’ 

th, hi, a.a.b, St Li td t fat™ ,td*dTir‘"'d h"" “ 

->‘«-aTd"hrc:. ‘ttzit 

Oq the 20th April, 1868, the bouse was sold for TJe *- 

The material issues raised were — 

Whether the claim was barred by limitation. 

Whether the plaintiff could maintain the suit she not hpvi'nrt t- i 

b.ind loinedT', “S 

Whether the phintiff was entitled to the relief sought 

abowSr/."'^‘o^"rsi;iir'js^^ 

eabi, 10 Paraia. This i. . t„.. "1 1‘a „'oo “ L „( 

property, not immoveable property itself As to limifflf “°^oyeable 

fa ir: alt'K; »aS .£H“ *” 

wrifing'"""^"'^’ ^ as wrorairy'’as"°by 

Banff (with Latham, Acting Advocate General), for defendants 

Uto ,eara alto the tot i. said to b.* , b,o„ fctd *?,' 1 , 1 ?“:, 

furnishing of the purchase-money Ly be proved L^e ff t^ ; 

the house bv Guatadii f-n Tameon; ^ P ovea. Here, if the transfer of 

- -1^ Hustadji to Jamsetji was gratuitou s, there was a resulting 
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lool trust for the transferor. The law implies no other trust. Sections 91 
Dec. 15, and 92 of the Evidence Act exclude oral evidence of the trust: Daimoddee 

OniriMAT Taridar (1); Banapa v. Sundardas (2); Adriskappa v. 

Gurushidappa(3) ; Ktonheim v. Johnaon (4). Apart from objections found* 

Evidence Act, the alleged trust has not been validly created. 
6 B. 363, English law applies to Parsis : Navroji v. Bogers{.b). The Statute of 

Frauds is in force in India, except so far as it has been repealed : Motley’s 
Digest, 594. No administration has been taken out to Gustadji’s estate. 


JUDGMENT. 

West, J. The first issue in this suit raises the question of limita- 
tion, and the fourth that of the capacity of the plaintiff to maintain the pre- 
sent suit without being joined by the other beneficiaries under the alleged 
trust in virtue of which the claim is made, and without having taken out 
letters of administration to her deceased husband Gustadji. In dealing 
with either of these issues, however, the other principal questions between 
the parties will be disposed of. I will first consider the fourth. 

There is no serious doubt as to the conveyance of the house in 
question hy Gustadji to Jamsetji. both now deceased. For the defendant 
Merbai it is contended that the evidence as a whole shows that this 
conveyance was one for value ; and no distinct and direct acknowledgment 
on tiie part of Jamsetji, that he took the property otherwise than as full 
owner and free from any trust, has been put forward by the plaintiff. 
There are circumstances proved in evidence which are consistent with a 
trust held for her benefit. Perhaps it may be said that they are more easily 
reconcileahle with such a trust than with the counter theory of Merbai's 
counsel. But the property being primarily, and as to the legal estate that 
of Jamsetji and his representatives, it lies on tho^e who would establish 
any right in it, to make this out, not [8673 only by proving facts 
consistent with it, but by facts inconsistent with any other state of the 
relations between the parties, or, at least, so nearly inconsistent as 
virtually, for practical purposes, to exclude any other hypothesis than that 
of the trust relied on. 

Now, though there are some facts in this case which, so far as appears, 
we must account for either by the consciousness on Jamsetji's part that 
Gustadji and his family had a legal claim upon him, or else by a strong 
feeling of kinaness and generosity on his part towards his less fortunate 
friend, I do not, on the whole evidence, find m'’self able to refer what took 
place so certainly to the former cause as to say decidedly that Jamsetji 
was, and must have been, under a legal obligation, much less that he 
bad accepted the particular trust here relied on. It is not a thing alto- 
gether unknown that a friend should make to a friend or to the family of a 
dead friend concessions which, had they been insisted on, would have 
afforded evidence of rights contradictory of his own. The safer assumption 
generally is, no doubt, that people act from selfish motives, stand at arm's 
length from their acquaintances, and give nothing but what they are 
obliged to give. Thus from a oonoession we infer a right to it on the 
other side, and rely on a general presumption that each party to a trans- 
action has done the best for himself. But this, though a useful presump- 
tion, derived from general experience, is, after all, but a presumption, 
and here it has to meet the contrary presumption of ownership resting 
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boss and contradictory, and the indicatioL it^rds Le bv no 
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Gusfcadii Qrt f ^ have been, had circumstances been different 

of his famil appears, dealt as owner with Jamsetjiand the members 

.n.w<JS,X 

he oops'deration for the house or he did not Tf 

consideration, though solemnly acknowledged by Gustadii ^asE Ttv ® 

IsfjlssrSSKili: 

sonal ohligatioEheTas L'unrwtth‘regL'dTo“'iI P®^" 

with th! proner\v^tf?'" '' I" ^declaration of trust in parting 

Supposine tha/ E® e^fecl’oal unless made in writing 

resulting trust imZdTatl ^ ^ Property without consideration, a 
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i881 any other trust a manifestation in writing was necessary, and this 

Dec. 15. had to be made by Gustadji. It ig the beneficial owner only who 

ORTri^jAT <3eclare the trust which is to supersede the resulting trust in 
wwioiwAi. his own favour [Eronheim v. Johnson (l)) and under the Statute of 

Civil. Frauds, s. 7, this must be in writing. It was contended that 

Parsisarenot subject to the Statute of Frauds, but for this conten- 
tion no authority was produced. The powerful and exhaustive lu-lg- 
ment in Naoroji v. Eogets (2) establishes the general subjection of the 

as such, to the English law introduced here with 
regular Courts, and of that law the Statute of Frauds was an integral 
part. If it were necessary under such circumstances to resort to general 
reasoning on the subject, it might not be hard to show that the public 
benefit and the checking of fraud are likely to be furthered as much 
amongst Parsis as amongst Englishmen in Bombay by the salutary 
provisions of that Statute ; but, whether for good or evil, th*e pro- 
visions apply, I think, to Parsis. A Calcutta case to which I referred at 
the hearing {Sarkies v. Prosonomoyee (3)) shows that the English law even 
of dower may be applied to Armenians, who, though Christians, had never 
had the institutions out of which dower sprung in Western Europe. The 
Statute of Frauds applies to transactions not having necessarily any 
religious character or governed by family law. The Parsis are. I think, 
as subject to it as any inhabitants of Bombay, to whose circumstances it is 
indeed in its 7th section particularly applicable. 

Gustadji, if recognized as equitable owner in virtue of a resulting trust, 
might have disposed^ of his interest by will. Perhaps [370] he did ; 
but, if he did, the plaintiff has not qualified herself as his representative. 
Probate has not been taken out of the will, and till the will is proved it 
cannot be said that Gustadji has made a particular declaration by it. 
Nor without probate can the plaintiff Manekbai take up the position of 
legal representative of her deceased husband entitled to enforce his 
rights, and, amongst others, his rights under the suoposed resulting 
trust. If there is a will but it is invalid, Manekbai might still 
possibly be made her husband*8 representative as administratrix, but 
this she has not had done. It was not contended, nor could it be con- 
tended that, except as executrix or as administratrix, she could recover 
pioperty or enforce rights equitably vested in her deceased husband. 
The effort has been to make out a declaration on Gustadji*s part, and 
an acceptance of a trust by Jamsetji under which the plaintiff and 
her daughters became beneficiaries to whom Jamsetji was directly 
responsible, ^ and whose equitable rights adhered to the estate or 
followed it into the hands of his widow Merbai. This suggestion is, as 
I have said, consistent with some of the facts proved ; but the negative 
facts are strong on the other side — too strong to be overcome by such 
testimony as has been placed before me. But here again the Statute of 
Frauds would prevent the success of the plaintiff, unless not a declared 
but a resulting trust in her favour could be made out through knowledge 
on Jamsetji s part in taking the conveyance of her equitable co-ownership. 
It is impossible, I think, to say that this is proved. 

If it were proved, or a trust were in any way established, it would be 
necessary to find on the first issue whether the enforcement of the right i9 
or is not barred by limitation; but, finding that the right itself is not exist- 
ent or, if existent, is not at present vested in the plaintiff in such a 
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to enforce it by a suit, I find for the defendant on 
me tourth issue, and reject the claim with costs 

Attorneys for the plaintiff.-Messrs. Tohin and Boiighton. 

Attorney for the defendant.— Mr. Pestonji Kavasji. 

6 B, 371 = 6 Ind. Jur. S33 = Chitty’s S. C. C. R. 102. 

[371] ORIGINAL CIVIL. 

Before Sir Charles Sargent, Ft., Justice, and Mr. Justice Melvtll. 

B 00 DA.JI AND OTHERS {Plaintiffs) v. Bhaskar 
JAGONNATH AND ANOTHER {Defendants).* [lOth Dscember, 1881.] 

Promissory note— Negotiable instrument— Material alteration. 

An alteration which vitiates an instrument must be aa au • 

strument on the face of it to operate differentlv frnm M. ^ the in- 

The alteration of the rate of interest in one nf m instrument. 

Uld to be a material alteration vilt^g the Lte a Z promissory note 
was a penal clause to which, even if unaltered, the CourT^LKgWe^^est^^^^ 

IF., 10 B. 487 ; R., 12 C.P.L.R. 33.] 

The following ease was stated for the oninion nf fho n 

under s. 7 of Act XXVI of 1862, by W E Hart” F r«f T ^ r 
Small Causes at Bombay of 

language and character, o/the nature of T^omisso"^'*^*^™! 'f Marathi 

'“‘“'“a '“‘“e oS- ■ ‘f S'S 
of Ibis ‘te P»po,., 

“ ‘ !□ respect of these rupees we will continue to pay interest at thp 
rate of annas eight per month per cent. ; as to the fixfld ' .. 

these rupees, we will pay off your runees within ten months 

rupees remain unpaid beyond the fixed time, we will pay SterS'"''. 
rate of rupees two (2) per cent, per month.’ ^ ^ Merest at the 

3. Both the word * two' and the figure ' f9'l ' ;i • ai , 

par., ,...m lo ha,, heap ater.d from (1) r»p.o“™ly 

ac.o««, JthriSg :S"- »■«»'>« 
j_ T hundred on the 9th day of June in the vear Ififtft Po ^ooA^ *. 

hundred ha^yrh^ p2^o?Lcoun^t’'of 1his“ bondT accol/TIsS] 

iZcZ- ' «< <*« PW.1 par,, 'i, I 

5. The words above italicised are in each case h-rr fi-.Q t- i 

t^erLnS^^^ been written subsequent t<; 

for “ ‘st mZ“op:.rp.'irr;‘“i' 

pal moneys of the note for Es. 600, they charge Es. 20^9-7 T 

ca cniated at 6 per ceut. per annum for ten months from 15th Detox'S’ 
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1877, Co Hth August, 1878, and at 24 percent, per annum from 15th 
August, 1878, to the filing of the suit. 

“ 7. The defendants at the hearing by their pleader admitted the 
making of the note on 15th October, 1877, but contended that it was now 
void by reason of material alterations having been made in it without their 
knowledge and consent. They also pleaded limitation (which plea was 
subsequently withdrawn), and contended that they were not liable to pay 
penal interest at an enhanced rate. 

"8. The material alterations of which they complained were, firsif 
the alteration of the enhanced rate of interest from one to two per cent, 
per month, as shown above in paras. 2 and 3 ; and, second^ the addition 
to the second endorsement which made it appear that the Rs. 200 paid 
on 10th August, 1880, had been paid on account of interest^ whereas 
they contended it bad been paid on account of principal. 

“ 9. The plaintiff by his pleader consented to allow both the pay- 
ments endorsed on the note to be taken as having been made on account 
of principal, and to admit (for the purposes of this suit only) that the 
alteration in the amount of the enhanced rate of interest from one to two 
per cent, per mensem had been made without the authority of the defend- 
ants. 


“ 10. On these facts and admissions I held that the note was not 
void as against the defendants, first, because the alteration in the 
amount of the enhanced rate of interest was not a material alteration of 
the contract; and, second, because the endorsements evidencing payments 
on account were no part of the contract. 

[373] *‘11. 1 considered that a material alteration sufficient to avoid a 
contract must be such an alteration as materially alters not only the 
wording of a term in the contract, but its legal effect : Suffell v. The Bank 
of England (1). In the present case the alteration was in a term of the 
contract to which no effect could have been given, even in its unaltered 
state : for, as originally written, it provided for the increase of the rate of 
interest from 6 per cent, per annum to 12 per cent, per annum, as a penalty 
for the non-payment of the amount due on the note within ten months 
of its execution. The defendants in contending generally that they could 
not be called on to pay penal interest at an enhanced rate, virtually com- 
pelled me to strike out of the note the whole clause providing for it, and 
the legal effect, or rather non-effect, of that clause was not, in my opinion, 
changed by the alteration of an inoperative provision for the payment of 
interest at the increased rate of 12 per cent, per animm, into an equally 
inoperative provision for the payment of interest at the increased rate of 
24 per cent, per ammm. 

12. With regard to the endorsements, I was of opinion that, as 
they were no part of the note originally executed by the defendants, an 
alteration in them could not be said to be such a material alteration in 
the contract as would entitle the defendants to avoid the note. These 
endorsements are evidence merely of the payment of certain sums on 
account of the note. Assuming the endorsements to have been subse- 
quently altered, so as to make it appear that money paid as principal had 
been paid as interest, this might entitle the defendants to insist upon 
having the money applied as it was originally paid, but it would not, in 
my opinion, entitle them to decline to make any further payment on 
account of the note. 


(1) 7 Q.B.D, 270 per Lord Qoletidge, O.J., at p. 271, 
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^ plaintiffs for Rs. 200. with 

interest at 6 uer cent, per to be calculated, taking both payments 

endorsad on the note to ha.e been made on account of princioaT aT the 
coSts Rs°ir“ and I certified the pJntiffs pleader’s 

I '''’® d^^feidant’s pleader, and because [374] 

"::L2T the opinion of the High Court on the Lo foHowTng 
( 1 ) Is the alteration of the penal rate of interest in the note from 

Ih. p»®., »' "“vm*! P.,t of tbe oontaPt hetwe» 

15. The defendants have lodeed in thi<? nAnrf- a. ^ 

“• ““ sr.s^^cS-v'.Li: 

Tne parties did not appear in person or by counsel. 

JUDGMENT. 

... Sargent, ,J -The conclusion to be drawn from the English author 
.ties ,s th|t an alteration which vitiates an instrument must be such as 
to cause the instrument on the face of it to onerate differentlv from the 
original instrument (Davidson v. Cooper (1). Gardners Wnhh fOlT 
as It is expressed in Suffell v. Bank of EnXnd^ZoISoo!\^ 
aReis or attempts to alter the cnaraoter of the instrument itself, and which 
Snce o“-^ contract which the instrument contains or is 

In the present ease the alteration effects a material change in the 
contract as it appears on the /ace of the instrument. But it is said thS 
being in a penal clause to which the Court would not give effect hA^r 
intrinsically material it may be, it cannot be said t^eS ^^hangeTZ 
opera lon of the instrument. The clause, however, is not void abiniZ It 
operates according to its plain language until relieved against bv a Court 
of Equity or possibly treated as a penalty by a Court of Law in an acZn 
brought on the instrument. It is further to be remarked thaT Z relZ 

2 c:.rLTr202 

To hold that the alteration under such circumstancAQ Jq i 

would, W 0 think, be contriry to the snirit of the rule as FSTSl If 

Lord Denman in delivering the judgment of the ExcbeauL cLmhA- 
Davidson v. Cooper (1). “ The strictness of the rub.’’ ^e saJ^s “on this 

T ®='P’a'ne3 on the princi- 

£ fiZ K custody of -an instrument made for his 

benefit is bound to preserve it in its original state. It is highly importan- 

for preseiving the purity of legal instruments that this principZhZd be 
borne in mind and the rule adhered to. The party who may suffer has 
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The reasoning of fehe Court in Anandji Visram v. Nariad Spinning 
and Weaving Company (l). where the circumstances were analogous to 
those under consideration, has a close bearing on the present case. The 
Court was there asked to hold an alteration in the Memorandum of Associa- 
tion of the Company, which was in its nature material, to be immaterial 
on the ground that the alteration was illegal. The Court, however, refused 
to do so on the ground that the plaintiff’s position was practically altered 
by the fact that he would have to resort to legal proceedings to be 
protected from it if attempted to be enforced against him ; and, further, 
that the nature of his remedy was far from clear. The nature of the 
remedy, it is true, is not open to doubt in the present case, but the result 
of its application can scarcely be said to be otherwise. We think, there- 
fore, that the first question referred to us should be answered in the 
affirmative, which renders it unnecessary to answer the second Question. 

Plaintiff to pay costs of reference. 


6 B 376 = 6 Ind. Jur. 5S5 = Chitty ’8 S. C. C. R. 106. 

[376] ORIGINAL CIVIL. 

Before Sir Charles Sargent, Kt., Justice, and Mr. Justice Mclvill. 

Venu (Plaintiff) v. COORYA Narayan (Defendant).* 

[10th December, 1881.] 

Malicious prosecution, action for — Heasonablc and probable caiise — Effect of order of 
discharje of a person accused of an offence before a Magistrate — Presidency AfoyiV 
trates'Act IV of 1877, ss. 87, 121, 122. 

The dischargo'of an accused person by a Presidency Magistrate, under s. 87 ol 
the Presideucy Magistrates’ Act IV of 1877, is such a termination of the prose- 
cution as entitles the accused to maintain an action for malicious proseontion. 

[R., 19 B. 717.] . , 

The following case was stated for the opinion of the High Court 
under s. 7 of Act XXVI of 1864, by W. E. Hart, First Judge of the Court 
of Small Causes at Bombay: — 

“ 1. This was an action to recover the sum of Rs. 505 as damages 
for the malicious prosecution of the plaintiff by the defendant. 

‘ 2. The defendant in this case charged the plaintiff, her mother, and 
sister, with the theft of a golden watch-chain from the room of the defend- 
ant, and with theft of nine copper pots, a bed, a sheet and a piece of red 
cloth from the room of his daughter in the opposite house. 

" 3. The police after investigating this charge declined to take ap 
the matter themselves, and referred the defendant to the Magistrate, who 
eventually granted a summons against the plaintiff alone for being in 
possession of property reasonably suspected of having been stolen and 
failing to account satisfactorily for her possession of it. 

“ 4. The case was heard by Mr. Cooper. Senior Magistrate of Police, 
who, after taking the evidence of the defendant and all his witnesses, for 
the prosecution, ordered the plaintiff to be discharged without calling oil 
hor to go into evidence, in her defence, or framing a charge against her, 
in the manner provided in ss. 1*21 and 122 of the Presidency Magistrates’ 
Act IV of 1877. 

• Suit No. 737 of 1881. 

(1) 1 B. 320. 
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v. NARAYAN 6 Bom 378 

were put in evidence beforTmer ^under^wl notes (which 1881 

Magistrates’ Act (IV of 1877) the order was ma7e r377l Dec. 10. 

must have been under s 87 which . ® ’ P'^] but I presume it — 

inquiry into cases triable by 'the High O^urr 

section provides that a ‘ discharf^a iq nnf - ' i II of this OlviL 

ao,s b„ .he .evivel o,“‘"Se?. 

the prosecution of the plaintiff bv the rlef a ' P‘obab]e cause for Chitty’s 

the articles, which he had accused her fiL ff h^^ ’ as all S.C.C.R lOB. 

of having in her possession unlawfully were her u 

been presented by him to her while she’vJI! f u i ■’ ^act, 

that there was express malice as it Bnne ri i^sopmg. I also found 
had been instituted in consequence of^the'^^'nf Prosecution 

tion of the defendant on ^ 0 ^ 0 / ! k ^ “rotec- 

him in the course of a quarrel which took Ideating inflicted on her by 

.(tor .he defe.d.nt h.d brousht home his e.S, „Sd“ M.’“ 

.etio o tor “ 

totot'L?di„t dS;Sf. 

ioss before him. I Z “Zo!! tb.. ™h ' '“’f “'=• “'“••d- 

to the throwing out of a bill bv thp 3-“ order was analogous 

action for malicious prosecution 'can be^ml’^T^ England when an 
nothing to prevent another indictment heino there is 

Eoscoe’s N. P. Evidence (l2th ed ) n ' 

such an order was, in fact a final '• ^ ®®“sidered that 

favour of that prosecution especiallv if rec ^'k Plaintiff’s 

to the present time no attempt his bein® had to the fact that up 

above cited could not now taL ^aca explanation 

nioDs, or of a nofcice eouivalenh ^r» a anyv% issue of a fresh sum- 

Magistrate who had once discharged a oris'^nr *^°fk'"® Plaintiff ; and no 
ol prima-facie case had been mfde aeain«^ °° sort 

adduced for the orosecution^ wou7d tU": tng'^in inTerfj ’ 

[378] summons or notice without a ^ interval issue such fresh 

secutor, detailing the additional evidence he P™' 

would, .homtom, bo, to r..?.;S.?p™o"“ttou to Th- u®;? * ' 

prosecution in which he so signalir billed ^ 

that raised a strong presumption that in m«/;f ■ circumstances 

sonable or Probable ^ause. and was ac^ “ r®- 

seemed to me that the effect of the contenttn bv tbe d?f T ‘‘ 

was virtually this : The more utterlv erm?n^f defendant s pleader 

criminal charge may be the less ehfln..n Bk n ^u* ®® malicious the 

have of his civil remedy. According to the®'” ‘hereby 

•pleader, there could be such a final determin ’‘5-^’^“®°* ‘1^® defendant’s 

would entitle the accused person to ma7 - “ Prosecution as 

prosecution only in one of tw7 cases 7” on ^ “"Ji®ious 

by peruussiou of .ho Bogi..„to uuior o'.’ 125. or » rdto.w^STlts 
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Id fche case of a malicious prosecution there wouH, of course, be no with- 
drawal. So that according to the dafesdaut’s pleader it can only been 
' acquittal’ under s. 126 of a case tried* by the Magistrate that an action 
could be maintained in respect of a prosecution maliciously instituted 
before him. Section 126 occurs in Chap. X of the Act, which is headed 
* Of the trial of cases by Presidency Magistrates. Section 116 in the same 
chapter provides that in cases in which the Magistrate has power to 
impose imprisonment for a term exceeding six months (as he had in this 
case(l)), there shall be a formal charge to be drawn up in accordance with 
the terms of Chap. IX; but s. 122 seems to justify the postponement 
[379] of the drawing up of the final charge until the Magistrate is of opi- 
nion chat a primcL facie case has been established against the accused. 
Until the charge has been drawn up, and the prisoner has pleaded to it, 
as provided in s. 122, it seemed to me no ‘ trial ’ could be said to have 
commenced ; and the * order of acquittal ’ contemplated in s. 126 can only 
be made in case of a ‘ trial.’ Where, therefore, as in the present instance, 
the case never reaches the stage of * trial’, because the Magistrate is of 
opinion that no sufficient prima-facie case has been made ouc to warrant 
the framing of a ‘charge’, it seemed to me the Magistrate’s only course, 
after having once granted the summons (2). was bo ' discharge ’ the pri- 
soner. It appeared, then, absurd bo say that because he did not frame a 
‘charge’ for which he saw no prinia-facie ground and go through the 
farce of ‘ trying ’ a ‘ charge ‘ which in his opinion was unsustainable, for 
the sake of recording ‘ an order of acquittal,* the person injured by the 
preferment of a bissless accas itio i wis to have no ramely in the shape 
of an action for malicious prosecution. On the same principle, a malicious 
prosecutor might put his victim to all the disgrace, expense and trouble 
of a criminal prosecution, and then avoid the consequence of his own ill- 
doing by absenting himself from the Magisbiate’s Court on the day of an 
adjourned hearing, when under s. il8 or s. 124 the complaint would 

simply be ' dismissed.’ 

“ 8. I accordingly passed a verdict in favour of the plaintiff for 
Bs. 2S0 and costs, and certified her oleader’s costs Rs. 51 ; bub at the 
request of the defendant’s pleader, and on the deposit by the defendant in 
this Court of the amount of the verdict and costs, and Rs. 50 as costs of 
the reference, the verdict was ma-le subject to the opinion of the Judges 
of the High Court on the following question : — 

“ Was the discharge of the plaintiff by the Magistrate such a termi- 
nation of the prosecution as entitles her to maintain an action for 
malicious prosecution V 

“ 9. If the answer to this question is in the affirmative, the present 
verdict will stand ; if in the negative, the vardiob for the plaintiff will be 
set aside and an order for non-suit he entered.” 

[380] The defendant did not appear in person or by counsel. 


(1) n ho proceeded undor tho lodikn Penal Code, 8. 411, see Prcsideucy Magis- 
trates’ Act, s. 10. The (act that tho summons appears to have originnUy issued under 
tho Police Act (Xfll of 185G). s. 35, whereby the Magistrate could only inflict a tine of 
Rg. 100 or three months’ imprisonment, would not apparently deprive him of the 
power to commit to tho High Court or to inflict the greater punishment provided by 
3 . 411 of the Indian Penal Code as modified by s. 10 of the Presidency Magistrates’ Aot : 
see Presidency Magistrates* Aot, ss, 98 and 117. 

(3) Presidency Magistrates* Act IV of 1677. es. 32, 33. 
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JUDGMENT. 

Sargent, J.— We answer the question in this case viz wa« tha 


6 B. 380 (P.B.). 

appellate civil— full bench. 

Before Sir MicIimI Roberts W^tropp, Kt., Chief Justice, Mr. Justice 

Melvill, Mr. Justice West and Mr. Justice Binhey. 

Baisuraj WIDOW OP Sanmdkram {Original Defendant), 

(Dr- DaYASHANKAR 

{Original Plaintiff), Respondent.’^ [2Dd February, 1882] 
of parties. ^ ^ ^ entry-R,ght of purchaser~^CoMstr 2 iction-%tention 

.eit h'fs’“t"hro?rtrT:sVuVh‘: 

• chaser may thereupon sue to elect thn ^rpcn as such, and the pur- 

a bill Of sale by a Hindrvendor i 

a person who is not in possession ranrir^f^ convey the estate ifsef/, executed by 

enable the purchaser to^sre ire^etment. conveyance, nor 

Bkotiosunaree 

Roy (5), referred to. (4;, and Lokenath Gko,e v. Jugobundhoo 

conve^the prlpenyttLl? t° 

the inLnUon of th/ S/<yL to convev ?he“ 'T -^«ument that 
on the mere’ terms of the TstruJent but 

parties, and recognize the purchaser's’right of action ^“tention of the 

[N. P., 9 B. 324 : F.. 29 B. 42 ; Appr , 6 B. 367 (389) ; K.. 6 B. 645 ; 27 B. 31 (38).] 

AssisI“%LVorSu1^trveriin°Th‘^' °u 

ordinate Ju.igforBroLch. “ Class Sub! 

Tfe^LrfirlrJa'tnl WoTa'wZ gT 'Vk 

the 18th August, 1877 referred it tn ^s^ball, J., who, on 

statement:- ’ it to a Pull Bench with the following 

the fi^ndTd!n?Ba7Stf‘a S?1rS“ 

and a fraction of Ld •?. “ of 32 bighas 

possession of the second defendant Mahomfd *hen in the 

hold the land as aub-fcenanfc of fhp f^rQ^ ^ t I^ssoo, who claimed to 

two olh,, «.nd„t , rto did “1 

are not parties to this special anneal original hearing, and who 

to be sub-tenants of Bai Suraj. ^ averted in the plaint 


111 lo n/r T . * ®P®=ia> Appeal, No. 292 of 1P74 

S 23 W = 2 ^ « P 111. 

W 22 W. R. 99. . (4, 44 g. L. R. 307. 
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on T * ® conveyance executed to him 

on the 21st June, 1865. by Harishankar, the husband of a woman named 

Kukshmani whom he had survived. That deed (Ex. No. 3). rendered 

into English viva voce by the Court Interpreter, is as follows 

cnrrfinL^^''f ready cash of the company’s 
vih■ls,^o/ i ‘^°°®*^®'^8,tion of the same. I have sold to you property 
situated at Broach. &c., &c.. known as the property of Asyaram, obtained 

by me by inheritance. I have sold the same to last so long as the sun 
and moon endure, and I have given up my claim to the whole of this pro- 
perty (property here specified in detail). The whole of the above-mentioned 
property was distributed in tbe time of Parbhuram Asyaram. and there 
were deeds of partition accordingly. The Haveli lands, buildings thereon, 
and other lands are entered in the Government records mentioned above, 
ihe same, as well as open land, all these from this day I have given pos- 
session of to you. You may occupy, use. mortgage, let, or sell the same. 

have now nothing to ao with those properties. I have executed this 
deed of my own will and pleasure.” 

It IS found as a fact by the Assistant Judge that the plaintiff’s 

was not in possession at the time of the execution 

Of the above deed. 

[382] Asyaram Vinayek, in whom the property was originally vested 
in possession, had four wives : but as only one of them, namely. Samkor. 
appears to have left any issue by him, she alone is mentioned in the 
following pedigree, which may be usefully introduced here 

Pedigree, 

m, 

Asyaram Vinayek = Samkor 

d. I d. 


I 

Benkor 
(a diiughter) 

d. 

I 

Parbhuram 

d. 


Umedram 

d. 


I 

Jivkor 
(a daughter) 
d. 

I 

Dulubhram 

d. 

m. 


Lalita 
(a daughter) 
d. 1852. 


Sanmukhlal » Bai Suraj 
(a^tas Sanmukhram) (First defendant 
— Nandkissor d. now a widow.) 
alias Nunkisor 
d. 




Rukshmani — Harishankar 


(a daughter) 
d. 1869. 


(Vendor in 1865 
to plaintiff.) 


■ 

Himutram 
d. 1860. 

The vazifa land in dispute originally belonged, as already stated, to 
Asyaram Vinayek, and eventually descended upon his great-great-grand- 
daughter Lalita through her father Umedram. From Lalita it descended 
upon her daughter Rukshmani. and upon her death in 1859 it descended 
upon her son Himutram. and. upon his death in 1860. it would appear to 
have descended upon his father Harishankar, husband of Rukshmani. At 
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dispute in the present suit was as a m^r .f f t f land in 

Judge, enjoyed by Lalita and hor dnnoKf • found by the Assistant 

given by the under-tenants bein'’ execut8d7n°favr‘^®®f°r ’ 

man. successively, and the rent being paid to hem °w7ie7f ^“77 

judgment of the Assistant Judge Mr Pollen in ® 7 

this case, that he also held * Himutram to have he ^ .^®Sular Appeal in 

which I, wodd .st“ hc“ ;“srd^ " -■?“ 

grandson of Asvaram Vinayek fnduTd ^7e uh 7 ° 7"" " great-great- 

^1 ““i 

ThtS »>■ a. dcd .hove ic, tS ' ■' 

deed, the plaintiff as his vand^o n ^ execution of the 

The l.si,t„; Ld-VretS “rih^?™' ‘“-i 

of Oodch, 0, J,, in G.VdJc. o„i-,u '• IShS®" '° 

law, transfer of possession accoraing to Hindu 

a sale of immoveable propertv vat ^ necessary to give validity to 

have possession at the^date of^the sale '=P® vendor should 

“ This doctrine, if applied literallv to’ comment on it thus : 

suit against the plaintiff ^ P^Qsent case, would decide the 

ODerationoflawtheovner ofth'" Harishankar became by 

that the suit in question wse not Th • ' c evident to me, then, 

I am certain that the decision in ou7eHo°\ reference to this doctrine. 

by many of the pleaders and S^ubord^ 

approval a Privy Council case 1 12 Calc W R p®G ' 6) T 

that a purchaser mav claim a nf^r(r^vr^<. * ^ shows 

vendor becomes in a position fcn Lrfr. contract whenever his 

i.8 oI . oe„ni„ o Sic™, S jni iefn “ V” ?“ 

of the sale. The sale undlr such c7rr,7^ 7 ^09° dispossessed at the date 

a right to sue for the land of which th^ could only, at the utmost, give 

most cases this is aU had been dispossessed.’" In 

present instance R the Smchaser7r7oT. J ^ .M ^ 

gund this to be so."® Buf, eveQ®i‘ssu®miW°th!tt positively 

Presumption oflaw would until they “A rent to 

that after the death of Rukshmani tenancy under him, bo 

utram, who washer only chiM <=«“ants of her son Him 

regarded as finding that^B^Saraf A, Assistant Judge must™ 

death in 1860, when the sub-tenants nr “?h r P°®®®®sion until after Him XL • 

The italics are tho:fo£‘Lr As^^stat JudL“e® ™ 

(1) 1 B.H.C.R. 209. B •, 

(2) 7 B.'H.C.R.A.fe.J. 4.’ 


1882 

Feb. 2. 

FuIjL 

Bench. 

6 B, 380 
fF.B.), 
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destroyed any of the property, or made its delivery impossible, then, per- 
haps, the doctrine might have applied ; but here we have the case of 
Harishankar succeeding to certain property, and selling his right to it 
to a third party. The third party seeks to enforce his right by oust- 
ing a trespasser ; and as he can reach all the property by doing so, he is, 
I think, entitled to the relief he seeks. The difficulty of possession may 
be gob over from another point of view. Though Harishankar himself never 
had possession, those through whom he claims by inheritance had posses- 
sion, namely, Lolita and Rukshmani. His claim as heir being established, 
their possession may be regarded as his, and bijis being so, be has a right to 
sell the property. The learned Assistant Judge then reversed the decree 

of the Subordinate Judge, and made a decree for the plaintiff with all costs 
against Bai Suraj. 

There being some conffiot of authorities as to the effect of absence 
of possession on the part of a vendor, we submit to a Full Bench the 
Question, whether, under the circumstances above related, and especially 
the fact that Harishankar was not in [383] possession in 1865 when bo 
executed the conveyance to the plaintiff, the latter can maintain this suit 
against Bai Suraj and her sub-tenants? 

The question argued before the Full Bench was whether the sale, 
under which the plaintiff claimed, was invalid, because his vendor was 
not in possession of the property sold at the time of the sale, 

Nagindas Tulsidas, for the appellant, relied upon, Haja, Sahib Prahlad 
Sen V. Baboo Budhusing (1) ; Bayice Bhobosoondtee^Dasseah v. Issurcliunder 
Dutt(^)\ Mathstos v. Girdharlal Fatechand (^) \ and Kachu Bayajiv. 
Kachoba Vithoba and another (4). 

GokaldaH^\.ahandas, for the respondent, contended that a sale was not 
void merely because the vendor was not in possession of the property sold. 
If he had a right to it, the sale was valid. The learned pleader cited 
Bikan Singh v. Mussajuut Parbutty Kooer (5) ; Gungahurry Nundee v. 
Raghubrain Ntmdee (6) ; Lokenaih Ghose v. Jugobnndhoo Roy (7). 

The following is the judgment of the Full Bench delivered by — 


JUDGMENT. 

Melvill, J. — In Raja Sahib Prahlad Sen v. Baboo Budhusing (1) 
and^ in Ranee Bhobosoondree Dasseah v. Issnrcluinder Dutt, f2) the 
Judicial Committee have clearly stated their view of the law to be that 
the execution of a bill of sale by a Hindu vendor does not pass an estate, 
unless there be a transfer of possession actual or constructive, and that, 
consequently, the sale of an estate by a person who is nob in possession 
cannot operate as a present conveyance, nor enable the purchaser to sue 
in ejectment. This decision has been followed in two reported oases by 
this Court Matheivs v. Girdharlal Fatcchand (3), Kachu Bayjjt v. 
Kachoba Vithoba (4), and the question, therefore, appears to us to be, so 
far as this Court is concerned, concluded by authority. 

[386] There are, indeed some Calcutta oases in which the Privy 
Council rulings seem to have been evaded or disregarded — Bikan Singh and 
others v. Mussarmit Parbutty Kooer (5), Gungahurt'y ^widee y. Raghubram 
Nundee (6), and Lokcnath Ghose v. JugobuTidhoo Roy (7); but those 


(1) 12 M l A. 276 {307)-2 B L.R.P. C- 111. 

(3) 7 B.H.O R. O.C.J. I. (4) 10 B.H.C, R. 491. 
(6) 14 B.L.R. 307. (7) 1 0. 297. 


(2) 11 BL.a36. 
(5) 22 W. R. 99. 


712 



BAISOHAJ V. DALPATBAM DAYASHANKAR 6 Bom. 387 
rulings are couched in terms so clear and authoritative, that wa think 

i, in ;L.Tn^:r 

entry, as such, or his equity of redemption, as su;h, and that the Ir 

Sge"' rmSrb7'"“ r" ^edeem the mort- 

^ ® ^ ^ confessed that it savours somewhat of technic- litv tn 

x‘ r:.rriK^^ 

ins.„=:'’',,‘:,tnt“ eX • Ti ‘etSi t, l: 

such documents as that relied on by the plaintiff in this case th/v 

7Z nl"'* ^ "f ,r ?' •”■ 1 »« »»;?r SSi™ hi 

which he was in possession and that he put the purchaser in prs!e sion 
at the time of the sale. We do not, therefore, sea that we need be astLte 

o find arguments for e.xplaining away the Privy Council decisions - and 

thinnhey wer^foTe^nded to g^ 

Cases will, no doubt, often arise in which though o hill o i 
in terms, purport to convey the properTy Ttsdf ^ef 

c,„hrp«„n, “d r;rhr,e‘°cs 

r.vs r f 

ip§lps=3ssi 

MelyilUod KembaH. JJ?. who, ia? 2 ^ final di9p^sal before 

Assistant Judge, and restored tb^t nf tVi« q h ^ j' decree of tbe 

plaintiff throu^ghout -Xff: see Lxt case ) ““ th: 

Decree reversed. 
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Full 
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appellate civil— full bench. 

Bejore Sir Michael Boherts Westropp, Kt., Chief Justice, Mr. Justice 

Melvill, Mr. Justice West, and Mr. Justice Pinhey. 

Vasudev Hari Patvardhan (Original Plaintiff), Appellant v. 
Tatia Naratan, son and heir op Narayan Haibutrav, 

DECEASED, AND OTHERS (Original Defendants), 
Respondents." [2nd February, 1882.] 

Vendor and purchaser ---Hindu lav)—Posse$sion—Sahof land by a Bmdu—Vendor 
without possassion— Sale of right of entry^Conveyance of right of aetion—Riaht of 

purchaser. ^ * 


*U vendor sold his share in certain land, bub expressly stated iu 

the deed of sale that he was out of possession ; that the laud was in the hands of a 
third party to whom it had been mortRaged without the vendor’s authority, and 
that he (vendor) empowered the purchaser to bring a suit against the person in 
possession in order to recover the vendor’s share in the land, with mesne profits, 

contemplated was norhiog more than the transfer of 
the right of entry, although, according to the invariable mode of expression in 
such documents, the vendor professed, in terms, to convey the property itself. 

He;ii further that the purchaser acquired the same right of action whioh his 

vendor possessed, notwithstanding that the vendor was not in possession at the 
date of the sale. 

Bax Suraj v. Balpairam (1) referred to. 

[Appr., 6 B. 330 (3S6) ; R., 9 B. 324.] 


This was a special appeal from the decision of W. M. Coghlao, Judge 
of the District Court of Thana, affirming the decree of Naro Mahadeo, 
Second Class Subordinate Judge of Mahad. 

[388] The case first came before Wesfcropp. C.J., and West, J., who 
referred it to a Full Bench on the 20th August. 1877. The facts are 
fully stated in the following order of reference : — 

Westropp, C.J. The plaintiff brought this suit to obtain posses- 
sion of three-fifths of a field situated at Birvadi, within the iurisdiotiou of 
the Subordinate Judge of Mahad, in the Southern Konkan. He alleged 
that he had purchased one-third of the field from Ganpatrav Narayan 
and four-fifths of the same field from Tukaram Haibutrav and other per- 
sons, which shares in the field were respectively conveyed to him by deeds 
of assignment respectively dated the 28th August 1867. and the 1th 
September, 1868. The plaintiff also claimed mesne profits for six years. 
The plaint alleged that Narayan Haibutrav, the father of the first defend- 
ant Tatia, though entitled only to a fifteenth of the field, mortgaged the 

whole of the field to Kaloji Jivba, the father of the second defendant, 
Dayaram Kaloji. 

The first defendant, Tatia Narayan, son of Narayan Haibutrav. in his 
written statement alleged that the field belonged to him and Bandhu 
Vithairav, the third defendant, and had been duly mortgaged by Bandhu 
Vithahav, and Narayan Haibutrav to Kaloji Jivba on Shake 1783 for 
Bs. GO, and was further mortgaged by the same mortgagors to the same 
mortgagee on Shake 1788 for Rs. 46. Kaloji Jivba, the mortgagee, was tlie 
father of the second defendanc, Dayaram Kaloji. who in his written state- 
ment contended that the first and third defendants were the owners of the 

• Special Appeal, No. 80 of 1877. 

(I) See 6 B. 380. 
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had been allotted to the fifth defendant ^o^tgagees, 

second defendant Davaram Kalnb Th‘ ’ ? Jivba, uncle of the 

statement relied ortrelwof^^^^^^^^ ^^^^ten 

and alleged title in the mortc^a^ors plainfcifif. 

«» tt. <«wtb 

i..p.oli™ L*‘,°ig„l“e ™ fo'fc'°l.S"“b“ “[3891 '*st 1 

sub.?dipSSd7.Tlv; .be 

dispute, called Kamath k Q» the question whether the field in 

Judge ioued t irnli^ve fed ''“e" ‘be Suboedlle 

was still undivided. ’ ^ family of owners 

“biulou to be ,h.t tb. .„i, 

amendment of thTpLnt for that h^ve been willing to allow an 

parties as defendants, were h- not^n7^ * necessary addition of 

plaintiff not having been \n actual nn«Q vendors of the 

respectively a. d. fsG? and a I 1868 or !r°'' 

to the Dlaintiff were void bv Hin,l^ 1 ^ sales 

decree of the Subordinate^ J^ud«? ^ accordingly he afiBrmed the 

grou*d":C“ 0“ o?£“r r 5 '" ^“"b " "‘'‘bo,, „„ tbe 

respective times of sale of the abovfl°'^ plaintiff’s vendors at the 

the plaintiff and their snbseou6nt w‘^nf‘f“''^ 

barred from maintaining thL sTt ifThf P°ssession, tbe plaintiff is de- 
not executed for the benefit or wit^the B“.H ®B®®^‘‘u°^® mentioned were 
^ .The case was argued blretfar^^^^^^^ 

Bat Suras v. Dalpatram (2). Bench along with the case of 

Manekshah Jehangirshah appeared for the appellant 
R- S. Tipms appeared for the respondents. 

JUDGMENT. 

our opinion that' a Hind^u vendor can^eSraWll of ®^P'-essed 

property of which he is not in possession bnt thfu^ ® corporeal 
«l iU!. ou, ,ith.r iu „pAes, laS' ” b,' l£ b. „.y . right 

indicates that that, and nothing else was th^i f g “^s 

sale. We think that in tbe present case bill of 

on which the plaintiff's right to sue r390l % ^ 

strued as conveying a right of action nnd^ ^ends, ought to be con- 
expressly state that they are out of nn«r=f °°‘b,ng more. The vendors 
the hands of a third party, to whom it has h ’ property is in 

SSTh^^sfuTn ptrsfon i^^T 

i't\ 7 TiTTn-r» . ^ ~ . - ^ ^ 


(1) 7 B.H.C.R.A.C.J. 1 (4). 
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bhe transfer of the right of entry, although (in accordance with what we 
believe to be the invariable mode of expression in such documents) the 
vendor professes, in terms, tp convey the property itself. 

Our reply, therefore, to the reference is that the plaintiff has acquired 
the same right of action which his vendors ba J, notwithstanding that the 
vendors were not in possession at the date of the sale. 

ID return of tho case to the Division Bmoh, M^lvill and Pinhey, JJ., cn the 

29th April, 1882, reversed the decrees of the Courts belo^, and remanded the case for 
tbe determination of the shares of the different pirties in the land in dispute. 

Decrees reversed and case remanded. 


6 B. 390. 

OKIGINAL CIVIL. 

Before Sir Charles Sargent, Jnstice. 


Ashajjai and another [Piamtiffs] v. Haji Tver Haji 
Eahimtulla and others {Defendants). [23rd February. 1882.] 

Pracice—‘Mis)omdcr-~Cause of action — Civi7 Procedarr Code (.4cf X of 1377) s 44 
Rule(b), * 


The plaintiffs, who were the widow and daughter of A, sued the executofsof the 
will of A s father (B) for administration and aooouut. There were four distinct 
subjectso claim ID the plaint, (1) the estate of A*s great grandfather. 

(2) the estate of As grandfather, (3) the jewels and ornam> uts which formed 
the sitidhan of A*s mother which were in A’s possession at the time of his death 

(1) asumofRs. 1.00,000 which it was alleged that B had settled on A at the time 
of hH muriago, Suosequontly to the filing of the suit the first plaintiff amended 
the plaint and claimed the jewels and oroiments, which lormed the subjeot- 
matter of the third claim, as her own property, alloginjf th it they had been 
presented to her on the occisiou of her marriage. The plaint priyed (1) for a 
declaration that a [391] certain portion of iheestitein the hands of the first 
three defendants (the executors of B) had been ancestnl proper y in B’s hands 

(2) for an account and administration. (3) that the jewels and ornaments should 
bo delivered up. 

Held that there was a misjoinder of causes of action having regard to the pro- 
visions of rule (6), s. 44 of the Civil Procedure Code (Act X of 1877) Part of 
the claim in the plaint was to a portion of A’s estate, and was founded upon the 
plaintiffs alleged nghtas heir of A. The ocher p irtion of the claim in the plaint, 
VIS., that relating to the ornaments, had no reference to A’s estate, and was 
personal to the first plaintiff herself. 


[DUs.. 18 A. 256^16 A 
737-7 N.Fj.R. 43: 


.\V N. 52 ; 31 B. 105 = 8 Bom. L.R. 734 ; Rel., 10 lod. Cas. 
R., 16 B. 603.] 


The plaiubitTs Ashabai and Fmnabai were the wiiow and infant 
daughter of one Haji Adam Haji Esmail who died intestate in May, 1878. 
The first three defendants were the executors of the will of one Haji 
Esmail Haji H ibib, who was the father of Hiji Adam Haji Esmail. The 
fourth defendant Tyeb Haji Joonas was not originally a defendant to the 
suit, but was subsequently added as a party by an order of Court. 

There were four distinct subjects of claim in the plaint— 

(i; In respect of the estate of one Haji Joosub Bulladina, the great- 
grandfather of tbe said Haji Adam Haji Esmail, which comprised 
moveable and immoveable property. This property was alleged to have 
ooma into the testator’s hands as ancestral estate. 


Suit No. 616 ol 1879. 
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g™ " re » d H.i B.°r 

of ten lakhs or thereZuts value 

testator as ancestral prope;tv ^ the 

wrtiofoJisrJ ’“?• °' ?*■ 

fche deceased mother of the <iaid Haii Ada tt one Jamboobai. 

re„.l„d.r theeeo,, il °w.. .I'l^d h?a tee pSil.Srtr’i’rS’ 

S“fE*.'SH ‘ S: iT'* 

of his death in SeDtemher lP 7 ft t ^ a ^ ^ Hajib at the time 

».«. U..»l.i=rS.„«dej I?t„«“ r'Srl .«d or., 

the following additional clause said iempi contained 

sents made to the first plaint, ff in ^ntemplaZn oT }, V^e- 

the occasion of her marriaqe with r392l thp tt ■ cind on 

% r;=“f 

H. ii H.bn„ :r,rd‘ t .‘.ru £■ ^"0,^"" «»»"■ 

Bsmail shortly alter his msrrTage ° Haji 

I. 0.16“" M.drr,ti“',tts^ «' r » .f h.!,- 

Esmail Haji Habib and the estfte of Haim hT%r^° Haji 

unaffected bv bis will ^ 

and ornaments. ^ be ordered to deliver up the said jewels 

tereff'^ That the estate of Ha.i Esmail Haji Habib should be adminis- 

plaintiZ fActmg Advocate General) and Inverarity, for 

IjSaLZZrlTfoinh''^^^ defendants. 

starling objected. 

. 44''oZhVZviT‘K:ed:r:^c“:dr(X^or?877)^^’”^- of 

with claims against him personallv Unless the Z ^°'°ed 

reference to the estate of which he is executor with 

The plaint was originally filed by the nlainHff 
against the executors of Haji Esmail Tb^fourth® 
under an order of Court. The first plaintiff rh defendant was added 

adding claims iu respect of ornaments which shrcIaZed'^^'^h^'’® 

Pmt in support of the objeeiion claimed in her own right. 

g;.. ' nSr lit" '' vre”'L“ r r “‘r 't- 

ornarnentsas representatives of Haff Adam Ld f I fbe 

.3,|~?=;Ef i; :r r 
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capacifcy, e.g., as holding certificate of heirship. Here we are not described 
as heirs in the plaint. Refers to rule 5, Order XVII of the English 
orders. In the Civil Procedure Code “heir*’ is causelessly added with- 
out distinguishing between representative and personal character equally 
included in the word. This suit is not a suit by the plaintiffs qua heirs. 

Starling in reply. — An heir never does or can sue purely in a re- 
presentative capacity. He is always beneficially interested in subject- 
matter of suit. The word “ heir ” was inserted in the Act, because in 
this country heirs and legal representatives can in many cases sue 
without having obtained letters of administration or any other like 
authority, and the Legislature intended that the rule which in England 
applies only to executors and administrators should also apply to cases 
in which representatives of any kind could sue. 


JUDGMENT. 

Sargent, J. — The objection made to this plaint is that it infringes 
the provisions of rule (6), s. 41 of the Civil Procedure Code (Act X of 
1877). This section states certain exceptions to the general rule laid down 
in s. 45, which permits a plaintiff, subject to Che discretion of the Court, to 
join several causes of action in the same suit. Rule {b) of s. 44 explicitly 
declares that no claim by a person suing as heir shall be joined with a 
claim by him personally, except in a certain case. Now, when can it be 
said that a claim is made by “ an heir as such ?” Plainly such a claim is 
made when the plaintiff rests his claim entirely on the allegation that he 
is the heir of another, and, as such, asserts a right against the defendant. 
In the present case the first plaintiff claims as heir of Haji Adam to recover 
part of his estate. [ 394 ] With this claim, however, is included another 
claim personal to the first plaintiff herself. Nor does the case fall within 
the exception, for the one claim is to a portion of Haji Adam’s estate ; 
the other has no reference to that estate at all. 

It appears to me, therefore, that there is a misjoinder in view of the 
provision of rule (5) of s, 44, and that one of the claims made by the first 
plaintiff in this plaint must be struck out. 

Attorneys for the plaintiffs. — Messrs. Jefferson, Bhaishanker, aiid 
Dtrisha. 

Attorneys for the defendant. — Messrs. Macfarlanc and Bdgelow and 
Messrs. Payne and Gilbert. 


6 B. 394-6 Ind. Jur. 837. 

APPELLATE CIVIL. 

Before Sir Michael Boberts Westropp, Ki., Chief Justice, 

and Mr. Justice Pinhey. 


Samat and others {Original Plaintiffs), Appellants v. Amra 
AND OTHERS {Original Defendants), Bespondents.* 

[28th February, 1882.] 

Hindu laio — Inheritance — Rule of sMc^tfssiou as between relatives of the whole blood and 
half-blood — Brothers— Brothers' sons — Collaterals — Prac/ica — Pfainhi^'s entitled to 
more than they claim in pfaiuf. 

The plaintifis (along with others not parties to the suit), were relations of the 
half-blood to the proposifws, and the defendants were bis relations of the whole 
blood ; but, counting from the ancestor, the plaintifis were sapindos of the fifth 

• Second Appeal, No. 91 of 1880. 
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W UaU 

"“■• “a n. ™.b «pi,4., 

h.s?k 's™ .r, r ' j'.„7.™r,r t » •<■• 

SODS, the general rule applies that the no ' than brothers and their 

special local custom to the contrary and absence of 

Ot the propontus to the exclusion of ’thraefenranror a 

The plaintiffs havin» sued for = . "^^“aants or any of them. 

rv s- “'“t^amounronlt''" the 

'"■'■■ “ If BJb 6 C.L..I. BO: V., „ B. mj 

As™rS“g.“,Tb“‘«ilM tevetSTb °'/' f' *•“"* 

Judge (Second Class) of Dhandhuka. ^ decree of t he Subordinate 

whose greal^-VTndstn Chella. 

the village of Sundariana The nlaLnff n ^ f ^ two-anna [396] share in 
‘tM ol this sh.,. ta prsIsiS a tfth "Tf ‘‘‘‘“'f ^ 

1'''**? “■»•» “» “>• Pl^Sias Es OThaTn.’i"’ praved, 
the third claimed. equivalent of 

The defendants, amons othflr 

were descendants of the J of Pl^intiEs 

descendants of the whole-blood and " “'^^^•>’'ood. and tney themselves 

Ttsr.'H'*,'’ ‘t‘“ “■' “i‘ 

the Blmtiefs. »h°?e' la“m®'„lrfo™s^|uent‘y“’i°^ ‘° «' 

=3 .‘ihXtSer^ 

whether the sees of the said Ch.ll. teU brawten^"' '° 
them were so, and to set forth their nameJ and th ‘ of 

sons througn whom the parties claimed HU ^ ‘he Per- 

a,Iso directed to show in the nedigree whit m ® Court was 

living at the time of the daatH ®Lakha r - ‘he family were 

d rectedTo ■" --- now 1™’ 

directed to find whether the suit was barred bv°fh« i ‘“^‘her 

These directions were comnlind -fu u limitation. 

peaSS 

ErauBT. j”.n“'lhSl7o“j„t°l;rt“1eK^ °.J., .„a 

JUDGMENT. 

WeSTROPP n T ffu:, * 

Actio. Assistant Judge o(‘Ah“sd"3a' '3,?“ S”"” Ittrien 

= 'SL3r TbS ttrV“ 

«t. Larheo, a. Acting Assist.^ Jndgtf ,?rc3“ has "3 tnni 
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that this suiti is not barred by the law of limitation. On the 15tb November 
last, being the second day of the hearing of this cause before us upon the 
new materials sunolied by Mr. Unwin, we stated our opinion to be in 
accordance with that of Mr. Unwin on the question of limitation, that 
while the property, the subject of dispute, was in the possession of the 
mortgagee, the defendants could not be considered as holding adversely to 
the plaintiffs: the possession of Jjakha Liunvir*s mortgagee being, after the 
death Lakha Lunvir. a possession (subject to the mortgagee s rights) 
for the heirs of Lakha Lunvir whosoever they might be, and not a posses- 
sion for the defendants in particular, unless they were exclusively such 
heirs. L ikha Lunvir died in A.D. 1857. The mortgage was not satisfied 
until Samvat 1931 (a.D. 1874-75), and this suit having been commenced 
in A.D. 1876, was in time. 

We reserved the question of succession for further consideration, and 
now proceed to dispose of it. 

The suit is one to recover Ks 200, being the third share of Rs. 600, 
which latter sum was the produce of the two-annas’ share of Lakha Lun- 
vir in the village of Sundariana. That two-annas share the plaint treated 
as divisible into three shares, whereof tho plaintiffs were entitled to one 
sbaroi the defendants to another share, and one Vishaman Samla to the 
remaining third share. The plaint alleged that the defendants had, since 
the redemption of the mortgage, appropriated the svhole of the produce 
of the two-annas’ share. Such of the defendants as appeared, alleged 
that the plaintiffs being of the half-blood and the defendants of the whole- 
blood in relation to Lakha Lunvir, the plaintiffs were not entitled to 
succeed to any share of his property. The correctness of the pedigree, as 
found by Mr. Unwin, has not been disputed. It shows that the common 
ancestor of Lakha Lunvir (the deceased proposittis) and of the plaintiffs 
and the defendants was Shelar (or Chelar) who had two wives, namely, 
Tolibai and Punarati. By Tolibai he had two sons Godad (whose great- 
grandson was Lakha Lunvir) and Chela, from whom the defendants [397J 
Khoda and Nathu are descended, as also Sura, their deceased brother, repre- 
sented by his widow, the defendant Hirabai. The defendanfs Amra, Oghad. 
Dc^sha, Lakha, and Alegh (Alingh) are also descended from Chela. By 
Punamti, Shelar had two sons, Lakshraan and Tiva. From L^kshman, 
the three plaintiffs are descended. From Jiva. Vishaman Samla .above 
mentioned and his three brothers Jiva, Meram. and Surig appear to have 
been descended. 

Those facts show that the plaintiffs and Vishaman Samla and his 
three brothers (none of whom are parties to this suit) are relations of the 
half-blood only to Likha Lunvir, whereas all of the defendants are his 
relations of the whole-blood. Bub, counting inclusively from the common 
ancestor Shelar, the plaintiffs are mpindas of the fifth degree of Lakha 
Lunvir. Vishaman Samla and his throe brothers and the defendants 
Khoda. Nathu, .Arara and Oghad are srtpindas of the sixth degree of Lakha 
Lunvir and the defendants Desha, Lakha and Alegh (Alingh) are aapindas 
of the seventh degree of Lakha Lunvir. 

Neither the Mitakshara nor the Mayukha takes any distinction be- 
tween pei'sons of tlie whole-blood and persons of the half-blood, except in 
the oases of brothers and sons of brothers. Legitimate sons by different 
mothers succeed equally to the property of their father (1). The Mitak- 
shara, in the succession of brothers, places uterine brothers— t. e,, brothers 


O West and Bualor|('2ad ed.), pp. 45, 33'3, 337.* 
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m brotWsVtt half blood. Ifc then brings 

>n the same order as h^Jr ;esietfvr' ‘’^‘hors resp^fy 

to brothers of the whole-blood brfngs in^ thefr '^’’0 half-blood, and next 
S9C vm.pl. ie.). It names arneft n 1 (Mayukha. Chap. IV 

mother, and after her the sister an,l ll ®"«=ess.on, the paternal grand-’ 

^ rr LS:r? 

[398] TLlfnofbel^g any 'sp^cfaT pt/^' 

allegation or proof of a special custom in thr’ln‘'“r^ 
comes, or any precedents cited to show thaf f 'thence this case 

between the whole- blood and half-blood than H is taken 

tinned, we think that we must fall bacl- ^^ ?u^'^°° ^®®®®®''’^®3''^Vm0n- 

nearest gotraja sapinda succeedsd) That beina gf'^efal rule that the 

than some of the defendants and two common ancestor Shelar 

but, as the plaintiffs have only sueX one : 

share, we must limit our decree Jrf ru ^ ““^-^^bird of the produce of hia 

Comt b'°fh^ have^don^'’°Th*° as the 

ourt by the defendants, that Vishaman Sami objection, made in his 

Actrnrr"'^^ Court oTheie wr"' ““t 

.r«dg,* «d ’dS:o\ttr„oid:f“d 

Plainliffs to p., tb, • « k„, to^tod the el.im .h, 

decree reversed. 


6 B. 398. 

appellate civil. 

Before Mr. Justice Mel vill and M r. Justice Kemball. 

Aapes.. 

Appellant The Secretary of State for Plaintiff), 

iOriginal Defendant ) flSth March l?82 f 

Bombag Abkari Act V of IQge, ss 14 20 fi 4 rc ' 

66 and 67^Tree Tnr7r7^ j 

^^^^y-producing 

..a,*-”" '» -«•- 

o l ”” • to- ‘he deotee e, J. w. W.lket, J„dg, 

, (1) Mitak., Ch. II No^^a^Tii^ 

W. .67 ; 0.,.b,..to Hit tYV' iXtiar- - «■ P.- 7. . M.„, Oh. J. 
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The plaintiff sued on Si’d January 1881. to establish his ^ 

toddy from the date-trees in his gardens m the village of Ui an in the 
Panval Taluka of the Thana district, and to make vinegar therefrom, on 
payment of a fixed sum merely, and to remove the defendant s obstruction 
L^the enjoyment of his right. The plaint set forth that the cause of 

Ltion arose on the 28th of August, 1880, when the Bombay 

gave its second and final answer rejecting the plaintiff s application to 

comDensation or a coDfcinuance of his right. , -r. v • 

The defendant contended that the Government of Bombay 

the plaintiff’s petition on the 24th of March. 1880; 

the Abkari Act, an action against the Government should be 'nstitirted 

within four months from this date, and that, consequently, this su't jas 

brought too late. The defendant also contended that the rates 

unde? the Abkari Act superseded those agreed upon *1^. 

The Judge raised two issues ; Isf, is the suit harred by limitation . 2nd 

is the suitmaintainable under the provisions of the Abkari Act ? 

both of them in the negative and rejected the plaintiff s claim. The plai 

iff appealed to High Court. , hi. nt thn 

Manekshah JehaiujirshaK for the appellant The clai 

plaintiff is founded on a lease, dated 24th of June. 1802, granted to ^^^1 

Dadaii through whom ho claims, by the East India Company, which in 

sill on ol . ,om «l monoy .greed not to t.x hie tree, to on extot 

the case on preliminary issues, this lease has not been produced, and the 
must be argued on the basis that it is genuine and contains 
provisTons as ab^ve. [Melvill. J.-Grantmg that to be so. what is 
Efto show that the plaintiff is exempted from the operation of 
the Abkari Act?] There is no provision which authorizes Government to 
(■ A fn fixistine rights which should not be extinguished by 

®^„ln Sctio" s li and 20 of the Abkari Aet should be so 
[400] co^nstrued as to mean that Government could tax toddy trees where 
Lecial rights did not exist. The plaintiff has, under the lease, the right 
o? drawin'g toddy without a license, and the Government could not force 

Asto "limu£rthe prohibitions enacted in cl. 1 of s 67 does 
not apply for it contemplates suits to which the Act applies. That clause 
relates to actbl for daLges ; whereas the plaintiff’s claim here is for a 
declaration of his right and for nominal damages merely. The princ p 
ruled in Asvial SaU^mn v. The Collector of Broach (1) m regard to the 

Broach Talukdars’ Relief Act, is analogous to this. 

Hon. F. L. Latham, Acting Advooate-General. with Hon. V. JS 

l\Tiindlik Government Pleader, for the respondent. 

Assuming the alleged rights to have existed, they were taken away 
bv the Abkari Act. The preamble of the Act shows that it is intended 

to aSplv to liquor. The plaintiff can scarcely 

toddy without manufacturing liquor in the sense of the Act. The d 
n°tk,ns of the words ‘ toddy ’ and ‘ liquor ’ in s. 3 seem to point to 
that ooDolusioD. Section 14 is clear and peremptory. It perempt^ily 
enacts “ no toddy shall be drawn from any tree "without a license. This 
distinctly means any tree whatever. Section 20 authorizes the evy 
dutv on “ every toddy-nroducing tree. There is in this or m s. 14 no 
reservation of special rights, which, if they existed, must be taken to have 


(1) 6 B. 136. 
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been extinguished by the Af*^ • i • i 

IjQgislature makes the nm^n^- ^ ? ‘^‘^^PQ^isation. In q fu 

subseqnenrorcSn''S 3 "^°r differ' ^ orlrta“ a 

S“„.r,r.t,j “*'» pSo"s ‘o 

. ^ JUDGMENT. 

MoVval" J°-s' S? °™'‘ ,"•• b, 

sb.Il be dr.™ iron ."“t“,»'.®'>”'>*>"'sSV„( 1878 says “ no todd 

a?, ‘utss “‘airs /? 

S"/rs\‘btb “‘“S' " «“a„r':r's,trb:r 

of these sections. They are 1 ambiguity in the 

make them'. Wa J^ Ll a ^ and general as 

“ any tree” and \vmy W' 'v ‘hi SUlatZln 

to which no special l•^o^l^ t ,1 *'’ ^ meant anv and enerv ^r • 

be a strong measure even^^ th'^?® Previously 0X0^' 

‘ion of rights, to assume tha^ ^. silent arto thp 

terms, intended to limit th^ ^legislature, when it used sni-h 
as. 64 , 65 , and 66 of ^ manner suggested “ r .Ssoeral 

recognize such rights over^? ^a^'^ ‘be Legislatur^r^f 

necessary to introduce into the^' i‘ ^chou^t it Sf ^a 

E£F— » 

.. d... :::::::— 

Decree confirmed. 
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[402] APPELLATE OEIMINAL, 

Before Mr. Justice Melvill and Mr. Justice Nanahhai Haridas. 

Empress v. Rango Timaji* [21sfc December, 1880.] 

The Indian Penal Code. Hi- Voluntarily assisting in the disposal of stolen property 
— “ Believe"'—' Suspeci." 

The word “ believe” in s. 4U of the Indian Penal Code is much stronger than 
the word “suspect”, and involves the necessity of shoNving that the oiroumstanMS 
were such that a reasonable man must have felt convinced m his mind that the 
Drooerty with which he was dealing, wag stolen property, *s not auffioiont in 
Lc^a case to show that the accused person was careless, or that ho had reason 
to suspect that the property was stolen, or that he did not make sufficient enquiry 
to ascertain whether it had been honestly acquired. 

[F. 29 B. 449 = 7 Bom. L R, 527 (533) ; 5 Bom. LB. 877 (878); 

'■ Q’ii (2721 ■ Rat. Unr. Or. Gas. 594 ; R., 1 Bom. Or. Cas. 55 = 13 Bom. L.R. 635 = 

12 Or. L.j. 457 = 11 Ind. Cas. 993 ; Rat. Unrep. Or. Cas. 778(779).] 

This was a criminal application under the extraordinary jurisdiction 

of fcho Courfc. . . -i » /i l.* 

On the 4th August. 1880. the accused was convicted by C. Wiltshire, 

First Glass Magistrate of Dharwar, of the offence of ^^ving voluntarily 

assisted in the disposal of stolen property under s. 414 of the Indian 

Penal Code, and sentenced to suffer rigorous imprisonment for one year. 

and to pay a fine of Rs. 100. or. in default, to suffer imprisonment for 

months more. , •» « •r% ^ 

On the 12th October, 1878, a bullock was sold by one Range and 

purchased by Basalingapa. on the guarantee of the accused that it was 
the property of Rango. It was in evidence that the bullock belonged to 
one MaLrudrapa, and that it had been st,.len from him In his exami- 
nation before the Magistrate, the accused stated that he knew Ran^o who 
had left his village sometime ago during the famine and gone to some 
other nlace to earn his livelihood ; that Rango had told him (the accused) 
r. Se TCgo) l..a purchased Ih. bullo.k lor Rs. 16. From ha 
statement ol the ..eos.d the M.s.strate came to the eoDolus.ou that 
the accused knew, or had reason to behove, the bullook to be stolon 
property, inasmuch as he knew Rango to be so poor that the latter 
Ls obliged to leave his village in order to earn the means of his liveli- 
hood in some other place. The Magistrate, accordingly, convicted 
the accused of the offence charged. On [403] appeal, the cowiction and 
sentence were upheld by the Sessions Judge (A. C. Watt) of Dharwar on 

the 4th September, 1880. a. tt- . n ^ t 

The accused thereupon made an application to the High Oourt for 
the exercise of its extraordinary jurisdiotion. 

The High Court (Melvill and West, JJ.,) sent for the record and 
proceedings papers, the application was heard 

bv Melvill and Nanabhai Haridas, JJ. . -j • 

Manilcshah Jehanqirshah, for the aooused.— There is no evidence m 
the case to show that the accused know or had reason to behove that the 
bullock was stolon property. There wore no circumstances oonneoted 
with the sale of the bullook which would induce any reasonable man to- 


• Criminal Application, No. 195 ot 1880, under Extraordinary JurisdioUon. 
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were wrong in infer- 

in his e“aSL"tior‘“^^°r statement 

rL^ fu K 11 f knowledge or belief on fche part of the accused 

Th« TT ^ f u f Tz accused has been held guilty late 

appealed S^beh'll^oftKown;^"^ (Acting Government Pleader), Ckzm^al 

JUDGMENT. 

MpVvt1°7't® of the Court delivered by 

tVi« <.7. i ‘ prosecution in this case to prove that 

sfolen n?o Person knew or had reason to believe that the bulH was 

“S- r^ssL?. -k .“Hi“ 

in the present ease is fhfl^ T?f^! ^ ^ circumstance alleged 

teed had left his villntj- a honesty the accused guaran- 

in other words, that hrharrMif ffl 

Rango could nob dnrJna ^ T sufficient reason to feel convinced, that 

»»L jt 

viction^couldTgany th^ V^^t® on which a con- 

tence. and ordeftS fee'Tp;irto°Tr^fre7 

Conviction and sentence reversed. 


6 B. 401 (F.B.t. 

appellate CIVIL— full bench. 

Before Mr. Justice MelviU, M r. Justice West and Mr. Justice Pinhey. 

Te™ ^Original. Defendant), Appellant v. Lallu 

Teikam (Original Defendant), Bespondentr [9th March 1882 ] 

mortgagee- Priority-mtice- 
i t t‘he" def!n t the“2n"d o“ 

^rchaser without cancelling his first mortgage The ‘*‘® 

M to enforce his san-mortgage. and, obtaininf a decree d 1 »c^ 

the house, which attachment, however, was ®remo ved ’ f ““ attaohment on 

defendant’s father. The plaintiff now sued trestlhlish v »« the 

amount due on his san-mortgage. He claimed I'®**' '®''y ‘he 

authority of Toulmin y. Steefe (1) where it was^eld th/f defendant on the 

of redemption could not set up a prior mortg^o of uf‘ the equity 
incumbranoea of whioh he bad notice (2). ^ ^ against subsequent 


(1) 3 Met. 210. ’ 1876. 


(2) 11 B.H.C.B. 41. 
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Beld, that the intention ol the defendant’s father when purchasing the equity 
of redemption having been to retain the benefit of all his rights, his son the 
defendant might properly require the redemption of his first mortgage as the 
condition of the plaintifl’s enforcing the decree upon his mortgage against the 
property. 

A mortgagee purchasing the equity of redemption may indicate his intention 
to keep his charge upon the property alive otherwise than by express words. 

Per West, J. — The successive charges created by the owner of an estate may be 
regarded as fractions of the ownership, which embraces the aggregate of advantages 
[405] that can be drawn from it. Each charge in its turn constitutes a deduc- 
tion from the original aggregate, and the nominal ownership may itself then be 
reduced to a small fraction of what ic once was. Still, be it small or great, it is 
a possible object of sale or purchase, and there is no ground of reason for saying 
that an incumbrancer who is already owner of one fraction of the property may 
not buy this other fraction without forfeiting the former fraction in favour of 
other fractional owners in the remainder left after deduction of his prior share. 

[F.. 6 B. 561 (562) ; R., 13 A. 432 (F.B.); 22 C. 33 ; 3 C.P.L.R. 82 (84) ; 14 C P.L.R. 
177.] 

This was a special appeal against the decision of S. Tagore, Judge 
of Ahmedabad, confirming the decree of the Subordinate Judge of Dholka. 

One Mahadas Dayalji mortgaged his house at Dholka on the 20th of 
August, 1870, for Rs. 400 to Kuber Shi vial. That mortgage was regis- 
tered. The same mortgagor mortgaged the same house to the plaintiff, 
Lallu Trikam, on the 2nd of December, 1871, for Rs. 99. That 
mortgage was not registered. Subsequently the house was sold on the 
20th of April, 1872, by Mahadas Dayalji to Kuber Shivlal for Rs. 400. 
The deed of sale was registered. The plaintiff (the second mortgagee in 
point of time) obtained a decree against Mahadas Dayalji for the amount 
due on the sa?i-mortgage of the 2nd December, 1871, and having at- 
tached the house under that decree, Kuber Shivlal, the first mortgagee 
(who was not a party to that suit), by application under s. 246 
of Act VIII of 1859 caused the attachment to be raised. The 
plaintiff then brought the present suit against Kuber Shivlal to establish 
the plaintiffs right to levy the amount due on his san-mortgage of the 2nd 
of December. 1871. Both the Courts below held that the purchase was 
subject to the mortgage. The defendant, therefore, specially appealed 
to the High Court. 

Nagmdas Tulsidas, for the appellant. 

Gokaldas Kahandas, for the respondent. 

The case was heard by Westropp, C.J., and Nanabhai Haridas, J., 
who referred to the Full Bench the question whether a first mortgagee 
who purchased the equity of redemption could fall back on his first mort- 
gage and retain his priority to subsequent incumbrancers, or whether the 
doctrine of Toidmin v. Steere (1) applied in India, viz., that one purchasing 
an equity of redemption cannot set up a prior mortgage of bis own against 

subsequent incumbrances of which ho had notice.” 

[406] Westropp. C. J., after stating the facts, made the following 

order : — 

In the Courts below, much attention was given to the question 
whether when Kuber purchased the house ho had notice of the plaintiff 8 
mortgage. The District Judge (Mr. Tagore) has found that the ont*s was on 
the defendant to prove that he purchased without notice of the plaintiff s 
mortgage, and that the defendant has failed to prove it. But the recent 
decision of the Full Bench in Sobhagchaiid v. Bhaichand (2) would seem to 


3 Mer, 210. f2) 6B, 193. 
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conveyance purported to be in consideration of £ 6. By another deed the 
€1,000 charged and the term securing it were assigned to a trustee for 
B. B in his answer admitted that he paid €1,006 for the purchase of 
the premises, of which €1,000 was paid to the owner of the charge. 
B went [408] into possession. It was held that B was entitled to hold 
the charge for the amount of principal and interest due on it, and the plaint- 
ifif should only be at liberty to redeem him, he accounting as a mortgagee 
in possession. Here the assignment of the term and charge in trust was 
held sufficient to enable the purchaser to fall back upon the €1,000 charge. 
The justice of the matter most consistent with the equity and good con- 
science inculcated by Reg. IV of 1827, s. 26, seems to be that, in 
so far as the purcliaser has beside his purchase an earlier bona fide claim 
on the estate, lie should to that extent be permitted to rank against the 
estate in priority to the incumbrancer whose charge intervenes in point 
of time between sucli earlier claim and the deed of purchase, whether or 
not the purchaser resorts to the technicality of obtaining an assignment 
of the earlier charge to a trustee for himself. The fair course here would 
Seem to be to permit Lallu Trikam to redeem Kubar Shivlal’s mortgage of 

the 20th August, 1870 (11. 

The question on which the opinion of the Full Bench is requested, is 
whether Kuber Shivlal may, under the circumstances above described, be 
permitted to fall back on his mortgage of the 20th August, 1870. 

The case having been heard by the Full Bench, the following judg- 
ments were delivered : — 


JUDGMENTS. 


West, J. — The owner of the house in dispute mortgaged it on the 20th 
August, 1870, to Kuber, the father — now deceased — of the defendant 
Mulchand. Possession was taken by the mortgagee in accordance with 
the terms of the mortgage. On the 2nd December, 1871, the owner made 
a sa7i- mortgage of the same house to the plaintiff. On the 20bh April, 
1872, he sold his remnant of ownership or equity of redemption to Kuber. 
The consideration for the sale was Rs. 400, the amount of Kuber’s 
mortgage, and the owner was credited with this amount in Kuber's ac-. 
counts. Bub the mortgage was not cancelled. Kuber became purchaser 
of the equity of redemption without giving up his mortgage, or declaring, 
in so many words, that the debt was [ 409 ] satisfied or the security ex- 
tinguished. What ho said was: "The amount of this assurance has been 
received by me” — ix.y apparently the amount secured by the mortgage. 

The plaintiff Lallu subsequently sued the original owner to enforce 
his san-mortgago. He obtained a decree against him, and placed an 
attachment on the property which was raised on the application of Kuber. 
The plaintiff then sued to enforce his decree as against Kuber; and the 
question is, whether Kuber, by becoming purchaser from his mortgagor 
of the equity of redemption, has so annihilated his own prior mortgage 
that he has thereby brought Lallu into the position of first mortgagee of 
property of which Kuber (or now his sou Mulchand) is the owner. An 
objection might, apparently, have been taken to Lallu*s enforcing hie 
decree to the detriment of Kuber on the ground that Kuber was not 
made a defendant in Lallu's suit, though Lallu had notice of his mortgage 
and his purchase ; but this appears to have been waived, and. at any rate, 
is not a point referred to us. 

(1) As in Lakskviandas v. Dasrni, 6 B. 168 ; Naru v. Qulabsifig, 4 B, 83 ; Shaik 
Abdulla Saiba v, Haji Abdulla, 5 B. 8. 
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In appeal, Sir G. Jessel, M. R. said : “In a Court of Equity it has 
always been held that the mere fact of a charge having been paid off, does 
not decide the question of whether it is extinguished,” and of this he gives 
some instances. The presumption, indeed, is that an owner paying off an 
incumbrance intends to extinguish it; but the intention, if expressed, 
governs the case. If no intention is expressed, then his Lordship says : 
''Toulmin v. Steere (I) says the incumbrance which is paid otf is merged.” 
No intention was expressed in the assignment to Adams, but stiil the 
learned Judge says : “It is a most extraordinary hypothesis to suppose that 
Adams could have any other intention (than to keep the charge alive against 
Newsom) and that he could intend to make Newsom the first mortgagee.” 
James, L.J., rests on the fact of Adams’s decree for foreclosure having defined 
Newsom’s right as one to redeem. Newsom’s right had been a right to 
redeem all along, in the sense that he would have to redeem Adams’s mort- 
gage before he could give effect to his own against the property. Bagally, 
L.J.. agreed, adding that the purchase having been made pending litigatnoi, 
the rights of the parties other than the vendor would not be affected by 
it. The pending litigation, however, created no new rights; it merely 
fixed a term within which the recognized rights of Newsom and of Angell 
must be exercised. The relation of Adams and of Newsom remained 
what it had been that of first and second mortgagees of the same property, 
so that, if the purchase by Adams of the equity of redemption would have 
caused a merger of his mortgage before the suit for foreclosure, it would 
equally have caused it after the suit and the conditional decree. 

The case decides this ; that an intention otherwise manifested is 
equivalent to an intention expressed to keep the charge alive. All the 
Judges agreed that in such a case the rule in Toidmin v. Steere would not 
apply. There can be little or no doubt, except in very extraordinary 
cases, that an incumbrancer purchasing intends to do so on the terms 
most beneficial to himself : [412] and as an express statement of this 
intention is no longer required, the operation of Totibnin v. Steere iu the 
English law must, for the future, be very limited, until iu due course the 
rule embodied in it is annulled by the House of Ljrds or remoulded in 
accordance with increased experience. 

The difficulties that have arisen in England in dealing with oases of 
this kind seem to have been equalled by the embirrassment which the 
same class of questions have cuisad the Gontinental jurists. These are 
referred to in the case of Ramu Naikan v. Subbaraya Mndali (2). Puohta 
thought that there was something opposed to all legal principles in a 
man’s holding a charge on property of which ho was proprietor. Other 
jurists have been driven to say that an antinomy arises in such oases which 
has to be got over by common sense or an intuitive equity. Such con- 
fessions are discreditable to the law as a science. If its received princi- 
ples lead to opposite conclusions, the principles themselves need revision, 
and in this instance a reconciling principle is not hard to find. The 
successive charges created by the owner of an estate may be regarded 
as fractions of the ownership which embraces the aggregate of advantages 
that can be drawn from it. Each charge in its turn constitutes a deduction 
from the original aggregate, and the nominal ownership may itself 
thus be reduced to a small fraction of what it once was. Still, bo it small 
or great, it is a possible object of sale or purchase, and there is no ground 
of reason for saying that an incumbrancer who is already owner of one 


(1) 3 Mer. 210, (224.) 


(2) 7 M H. O.B. 229. 
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to the position of a purchaser who would otherwise in many instances 
give the best price. 

It seems, then, that the position of purchaser of the owner’s remaining 
inteiest and of a first incumbrance, or the position of a tirst incumbrancer 
buying the remnant of ownership where there have been several successive 
moifcgages, is quite distinguishable from that of the owner himself on 
account of the absence, in the purchaser’s case, of any general personal 

obligation which can be fixed upon the whole property so 'as to override 
his own mortgage right in it. This has been felt in the English 
Courts, and has led to the doctrine that, though the original owner 
cannot set up a prior incumbrance got in by him against a puisne 
chaige, \eb a purchaser, whose money is expended partly or wholly 
in discharging an incumbrance may, at his option, set up such in- 
cumbrance as still subsisting for his own benefit as against the puisne 
incumbrancers. It was formerly thought that the desire to keep the 
secuiity in force must be expressly stated ; now, as the case of Adams v. 

Angell (11 shows, the intention may be gathered from indications outside 
the deed itself. 


This is the point to which the cases in the Indian Courts also have 

been gradually tending. The decisions have not been quite consistent in 

principle, but the conclusion arrived at in the case of Ramie Naikaii v. Sub- 

baraya 3Iudali (2) on generel principles, is substantially the same as 

^at expressed in the case of Gopsc Bandhoo Shantra Mohapattur v.Kalc 

Fudo ila;?cr7e(3). When the purchaser of the owner’s residual right chooses 

to take the [415] owner’s accompanying obligation, ha may do so : but 

lie IS not under any compulsion to do so, no more where he happens to be 

a incumbrancer, than when he is altogether unconnected with the 

other parties except as purchaser. As, then, Toulmin v. Stecre (4), or 

the apparent principle of that case, has in England been so qualified and 

encioached upon as to reduce the prejudice to the incumbrancer purchasing 

to a mere matter of intention clearly signified, and the same modification 

of its principle has been forced on the other High Courts in India, there 

does not seem to be any sufficient reason why we should continue to make 

it a lulehere, albeit it has been accepted by the highest authorities in the 

past. If an incumbrancer buying, intends to retain the benefit of his charge, 

he must be allowed to retain it. Generally he will intend to retain it, 

and slight evidence will suffice to establish this. In the present instance 

the purchaser Kuber retained his mortgage deed uncancelled, though he 

gave his mortgagor an acquittance in the deed of purchase. It cannot be 

supposed here, any more than in Adams v. Angcll (1), that the purchaser 

intended bo part with his money or his right to money merely in order to 

make a, present to his puisne incumbrancer ; and his intention having been 

to retain the benefit of all his rights, his son Mulohand may properly i*e- 

quii 0 redemption of his own first mortgage as the condition of Lallu’s 

enforcing the decree on his mortg ige against the property. The decree of 

the District Court must, consequently, be reversed with costs throughout 
on Lallu. 


^ Melvill, J. 1 concur. In Icharam Raiji (5) we applied the 
strict rule of Toulmin v. Stecre, and I do not know that there was anything 
in the circumstances of loharam’s case which rendered that rule inappli- 
cable. There was, if I remember right, no argument on the subject. 


(2) 7 M.H.C.R. 229. 
(5) n B.H.O.R. 41, 


(I) L.R. 6Ch.D.634. 
(4) 3 Mer. 210. 
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decree nisi he had been informed by the respondenUhat th date of tf 

prior to that date, guilty of adultery with a aerson petitioner had beei 

that he was informed by the resnondant that fh whose name he mentioned 

bad not defended the luit 3that hf lisLrt?^^^^^^ 

[417] fact of his wife’s adultery and thus iniurine th«°r.t making public th 
that application had been made both to the Advnnit^n^ children 

the Government Solicitor that theTahouId of Bombay and t 

Proctor m India, but that both had declined Th^ ^ the Queen’ 
affidavit corroborating the statements made inST’s affid*avft°°*^T°^ filed ai 

against the rule it was contended on behalf of thp ^bowing causi 

EJ.” 7r j.”V,;''.n"' « 3'S'r 

.1. n.„„ •.•r.t'.r.niv™"'™," ?; 


Suit No. 195 of 1881, 
(1) 11 B.H.C.R, 41. 
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HeZi that a new trial could nob be granted, there being no provision in the 
Civil Procedure Code (Act X of 1877) for the granting of a new trial. The res- 
pondent himeelf could only have applied for a review of judgment under s. 623 
and, even otherwise entitled to a review, the motion of the 23rd October, 1831*, 
regarded as an application for a review, was too late under cl. 162, sch. ITof 
the Limitation Act XV of 1877. Assuming that a third person had the right 

to apply for a review of judgment, T’s application of 3rd October. 1881. was also 
barred. 

Held, also. that, under the Indian Divorce Act (IV of 1869). a third persoli 
may show cause against a decree nisi being made absolute, but is not at liberty 
to institute proceedings, e,g,, by obtaining a rule, as was done in this case. 

Held, also, that T, who had been the solicitor to the respondent and who was 
in fact, acting at the instance of the respondent, was not entitled to intervene or 
to show cause against the decree being made absolute. A respondent has no 

right to show cause and he oannot do indirectly through another what he is not 
permitted to do himself. 

Counsel on behalf of the petitioner subsequently moved to make the decree 
nisi absolute, and contended that the Court having held that T had no right to 
intervene or to show cause, the affidavits filed by him should be disregarded and 
taken off the file, and that, no causa having been shown bv any other person, the 
petitioner was entitled, under the provisions of s. 16 of the Indian Divorce Act 
IIV of 1869), to have the decree made absolute. The Court, however, refused 
the motion, and adjourned thej case, directing that the petitioner should attend 

personally on a day specified, in order that the matters alleged in the affidavits 

might bo investigated. 

[P., 17 G. 570 ; R., 23 B. 698 (704) .] 

On the 23rd April, 1881. the petitioner presenbed a petition, praying 
for a decree for the dissolution of her marriage with the respondent, on the 
grounds of the respondent’s adultery and cruelty towards the petitioner. 
The respondent entered an appearance through Mr. Allan F. Turner, a 
solicitor of the High Court ; but, though ordered to do so, did not 6Ie any 
written statement. 

The suit came on for hearing on the 26bh July, 1881. The respondent 

did not appear ; and, after hearing the petitioner’s evidence, the Court made 

a decree nisi for the petitioner, with [418] costs against the respondent ; 

and it was ordered that the respondent should pay to the petitioner, as 

alimony for the maintenance of herself and for the maintenance and 

education of her two minor children, a monthly sum of Rs. 300 from 

26th July, 1881, until the decree 7wsi should be made absolute, or until 

further order, and that the petitioner should have the custody of the said 

two children until the said decree should be made absolute, or until further 
order. 

On the 3rd October, Mr. A. F. Turner, who had acted as solicitor for 
the respondent, appeared as intervener ; and on his behalf a rule was 
obtained, under s, 16 of the Indian Divorce Act IV of 1869, calling on the 
petitioner to show cause why the decree of the 26th July. 1881. should 
not be set aside and a new trial had. The rule was granted on an affidavit 
by Mr. Turner, in which he stated that he was informed and believed it to 
be true that, prior to the date of the decree nisi (26th July. 1881). the 
petitioner had committed adultery with one Captain B. That affidavit 
set forth the facts upon which this statement was founded. In this 
affidavit Mr. Turner also referred to various allegations made by the peti- 
tionei in her evidence at the hearing of the suit, and stated that he was 
informed by the respondeat that they were wholly untrue. The conclud- 
ing paragraphs of the affidavit were as follows:— 

" I am informed by the respondent that the reason why he did not 
defend this suit was that he wished to avoid making public the fact of his 
wife’s adultery, and thus injuring the prospects of his children. 
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General, and suggested fcha^ Hp Advocate- 

Queen’s ProcJ in h s ouitrv bSrh. representing the 

do so, as the duties of the Quel’s PrSctoTdi? ‘^at he could not 

and proposed an apulication to Mr Hearn the Tnu ® °°S to his office, 

P«blic P,o.e».or"- I. th„rfo,r.?p”S' 4 M, T"’ "f 

cause they do nob belong to the offices which he holds under 
[419] and because they would involve expense forwhich no provision S“s 
Under the circumstances hereinbefore stated I suhmir S ^ 

ourable Court that the decree iiisi, made in this suit on tho 
July last, ought to be reservfld nr o ♦. • i 

the petitioner’s adultery and the ofhor f ground that 

wer, M brough. bS lb. 0„„rt • s.t forth 

s':S£,Vr'To44v„trdtr *’■*” 1 “ 

be decided. intervene in the suit should first 

The case now came on for aroument nn fV>of r • 

Inverarity for the petitioner-lSe arl tl 
ed : 1st, whether Mr. Turner who ‘ ^"estions to be decid- 

any person acting at the instance of the^ respondent's solicitor, or 
2nd, whether supposing he can ^ respondent, can intervene ; 

m ,blob M,. T.rerbl,1,4“e»d"“";bi %r "J 

a decree nisi has been Eranted is ZJ^ ^ 

being made absolute. There is no nnwer o’ decree 
(IV of 1869) to any cerson fn infL I^'^rce Act 

or fora new trial as has been done here^ Th ^ separate rule 

no Prooedui. laM down ZrllZo^ tShilf rintire.^'’"’ 

doe, op «o.foo 

So. S°.t S'tnd S Virf ''l08"s%e ‘SA™:. '» 

Stoate V. Stoate (2). This cLe is cJfe/epi 230; 

P. 58. There is, however, no provision in the Indian Hi Divorce, 

party to move for a new trial. The proper course in 7°,’’.°®.^°'^ enabling a 
a review [420] under s. 623 of the Civil^Procedure r ^ ^PP*y for 

The respondent might have done this eifEo- 9°*^® X of 1877). 

date of decree under cl. 162 of sch. II of the Limif Z of the 

or within ninety days under cl. ±73 ^ 1877, 

Mr. Turner here asks for a new trial. It is clear fhsf in t? i 
trial would not be granted on the affidavit made bv Mr T^, ^ 

I submit no order for review should be made here ^ThJsfflf’ 

(1) that m the petition only general charges of eninli ^ alleges 

th* s»r “S' :s«io“s ““ \ «Tb“e h ”‘'s 

, 4 , srs £1 ast 

(21 30 L. J. P, & M. 173 = 2 Sw. & Tr. 384. 
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1882 the petitioner’s adultery ; but as this, if true, was known to the respondent 
May 4. before the suit was filed, this allegation affords no grounds for review. 

\Tatrt. charges of cruelty, the charges in the petition are sufiBcient- 

^ ly precise. See forms annexed to Indian Divorce Act, No. 7. The peti- 

MONIAL tioner was entitled to give evidence of specific instances, although the 
JURISDIC- petition only alleged cruelty generally: Pritchard’s Digest, p. 272 Waddell 
TION. (p. The respondent might have asked for particulars \ Rill v. 

Hill (2). It is clear that in this ease the respondent himself would not be 

6 B. 416. entitled to a new trial. Hero, by inducing his solicitor to apply to the 

Court, he attempts to get indirectly what be could not get directly. 
Neither the Indian Divorce Act nor the Civil Procedure Code enables 
a stranger to the proceedings to apply for a now trial or review. 

I contend, therefore, that the rule for a new trial should be dis- 
charged, and that we should be allowed to move to make our decree 
absolute. 

Then the question arises whether Mr. Turner can be permitted to show 
cause against the decree being made absolute. There appears to be no 
express decision on the point. There is no Queen’s Proctor in India. In 
England any person can intervene as well as the Queen’s Proctor. It is 
clear that neither in India nor in England could the respondent or co- 
respondent show cause ; s. 16 of Act IV of 1869 and s. 7 of Stat. 23 and 
24 Viet. [42l] 0 . 144 : Stoate v. Stoatc (3). The question, then, is whether 
they can do so indirectly merely by putting their solicitors in motion ; 
Gleiiieuts v. Clemeuts (4). Mr. Turner is really the respondent under another 
name. The person intervening must be an independant third person: 
Brown on Divorce, p. 301 ; Forster v. Forster (5); See Lato^ir v. Latoxir (6). 

Hon. F . Ij, Latham (Acting Advocate-General) for Mrv Turner, — 
In India unfortunately there is no Queen’s Proctor. Mr. Turner applied 
both to the Advocate-General and to the Government Solicitor ; but both of 
them declined to intervene, on the ground that it was no part of their 
duty. There are two questions here: (1) whether the rule is in the 

right form ; (2) whether Mr. Turner has a right to intervene and obtain 
the rule. 


As to the first question, there are no rules under the Divorce Act yet 

published in India. In England there are rules ; see Brown on 

Divorce, p. 571. The reason for permitting an intervener at all, is 

merely to prevent the Court from acting on insufficient information. 

In England the Queen’s Proctor can only intervene on the ground of 

collusion ; Latour v. Latour (6). After decree nisi he acts merely as one 

of the public, and may bo put in motion by any one. including the parties 

themselves. Counsel referred to English rules 70, 71, 72, 73 and 74, 

showing English practice. Under a. 16 of Act IV of 1869 the intervenor 

may intervene at any time before the decree is made absolute. In 

Pollock y. Pollock (7) the Court did what we ask here, to stay further 

proceedings until the parties appear. I submit the rule is in the right 
form. 

(2) Then, can Mr. Turner intervene? He does not appear now as 
the respondent’s solicitor. There being no Queen’s Proctor in India there 
can be no more proper person to intervene than a solicitor who is an officer 
of the Court. No private person would be so meddlesome as to intervene. 
Stoate V. Sioaie (3) goes no further than that a respondent may not 


(1) 2 Sw. &. Tr. 584. (2) 31 L.J.P. & M. 193. 

(4) 3 Sw. & Tr. 394. (5) 3 Sw. & Tr. 151. 

(7) 32 L.J.P. & M, 28 = 2 Sw. & Tr. 310. 


(3) 30 L.J.P, & M. 173. 
(6) 2 8w, & Tr. 624. 
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P«U™Q.i%'2T p *2“““ 

Si" s £= 

JUDGMENT. 

Bayi.EY, J. — In this suit the petitioner HarriAH-a v 

a petition declared on the 27th and filed on the 29th April 1881 
that the Court would decree the dissolution of her marr^aeo wifK 
pendent, James Stewart King, a captain in the Bom^av 
Acting Assistant Political SuperintMdent at LvantvadI o^fh 
his adultery and cruelty towards the petittSr and 
should pay the costs of and incidental to such proceedings ‘ 

th«rSn which was dated and sealed on th“e 'oth Mav ISRi 

the respondent was summoned to appear in the High Court of if ^ 

weeks the "5 Sf s„“"r. T„o "h « rSuTt tj" '”,"1 

«ea tbs. he w., hsble h> he„ . aeetee oret’a.t 

tts?™'; te h..e',Se"l ““ e“? 

Ooort, his .lloree, le aeieel the Left .„a th.f™ „ 

dstea the 25.h Le, 188., XLa t^ ^ ’f”'’*' 

appearance for the respondent in his name but without 

respondent s right to plead to the jurisdiction. The warrant 

the of the Pfothonotary on the 25th June, 1881 ^ *“ 

■ By a prajcipe dated the 25th .June. 1881 eonQ«nf,hei i. 
signed by Messrs. Crawford and Boevev, attorneys for the OAff 
respondent s attorney requested the Pothonotary to postDon^^th 

of the suit from the 27th June then instant to the ll^r.^ i£l 

By a letter dated the 4fch July 1881 frr^m . i ^ 

to the attorneys for the petitioner' he stafp/l ; ^^spoiident s attorney 
that day, that he had not filed his client’s written 

did not think the respondent intended to nut in one ^nThA ’ ‘f 
order to save expense, that the attornevs'fnr suggested, in 

for a decree on motion for want of a wrLen 

a course would render two counsel unnecessary On^h fain t 

petitioner, ordered the Protbonotary to ret down attorneys for the 
part-heard case on the board of causes for M a any 

which was accordingly Tnl 1881. 


(1) 2 Sw. & Tr. 405. 

(4) 3Sw. & Tr. 630 (536). 


(2) 2 Sw. & Tr. 524. 
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the 26th on before myself for hearing and final disnosal on 

ing Se^'^in h respondent being called, and not appL- 

fefdaS filed n^h I. u counsel, and upon reading the warrant to do- 
endant filed on behalf of the respondent on the 25th June. 1881, and 

UDOn irp.mino on i • . . oiuu 


Matri- 
monial 

JUEISDIC- upon framing an issue and after hearing the evidence of the SiS and 
TION. other witnesses called on her behalf, the Court recorded its finding ujon 

tnS 1SSU3 in fn.vmir r\( ^ n ® upOIl 


6 B. 416. 


er and ordeJ d d d ® Petitioner, and passed judgment for the petition- 

t L df ^ sufficient cause be shown why 

1882^ ThT absolute on or before the 26th January, 

882, the marriage had and solemnized on the 5th October 1871 at 

St. George 8 Church at Dublin between the petitioner and the respondent be 

dissolved by reason of the respondent having, since the ceTeSion thLe- 
would have enMtle^ th®''^ ^‘^"•‘ery 

‘he petitioner to a divorce a mensa et thoro ■ and the 
and decreed that the respondent should pay to the 

to a pe"tion"for? ‘i> ‘he [424] suit and of andSLtS 

as berwl°“attrneTand clSr 

for tS'De1iSnir‘'wh ' ‘hat. upon the motion of Mr. Jardine. counsel 
mLy aSSrE^ll upon the said petition for ali- 

SrC^u^ bv ;?d 'd’l, K " respondent consenting to the same. 

^ the petitioner or her attorneys. Messrs. Crawford and Boevey as S 

mony for herself and her two minor children, Isabel Maud and Mabel 
Caroline, the monthly sum of Es. 300 from the 26th July, 1881 and ta 

Lch*T^ to make such monthly payment on or before the 26th dav of 
each succeeding month until that decree nisi be made absolute or untU 

pe it ionerdo h" ° IK further ordered tha‘ ;he 

deLerbe ^ad« t ° ‘u® children until such 

decree be made absolute, or until the further order of the Court The 

AugMt”l88E 

the fS oMk''* a'"*'*'® Prothonotary, dated the 18th August, 1881, at 
tne loot of the decree mst it was certified that the sum of Es 1 042-4-6 

tnt r d 'r H the decree nisi 

mentioned payable by the respondent. 

80lici?or “Jv 1881. Mr. Allan F. Turner, the respondent’s 

attornevQ^^ warrant of that date appointed Messrs. Chalk and Walker, 

the sTn.fl'' ‘his suit, and by praecipe dated 

en?e,- « ’ gentlemen requested the Prothonotary to 

intervenor'’''Th““‘'" 

mtervenor. The warrant was filed on the last-mentioned day. 

Hon October, 1881, the Advocate-General (the 

on. Ml. Mai riott) moved before me on behalf of Mr. Allan P. Turner, 

forT s. 16 of the Indian Divorce Act (Act IV of 1869), 

nothe ‘o show cause why a new trial should 

Tnlv iRm’ proceedings under the decree nts. dated the 26th 

July. 1881. should nob be stayed. 

[425] The application was made upon an affidavit of Mr. Turner 
sworn and hied on the 3rd October. 1881, and upon an affidavit of the 

S°hn h d if ^^‘ich he stated 

therein made were entii'ely true, and that Ex. A to Mr. Turner’s affidavit 
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Wlc.»in°s™‘ «'« tbe 

designate as A.B.. who was an intimate frienrof the natitirnlr ^ 7 
fn Pelraa^ry^ 1881. travelled on her return to Indfa 

p. at t'tS' “■« 

IhM ?!,*”?” t™"®*'’ «’d“thtts7on£m‘ 

that fche former should leave Bombav for Viagorla on hpr rxr 

vadibythe B, I. 8. N. Company’s steler wh h bft on thV 

night, but instead of doing so she remainpri ^ following 

Espa..d. H.„i ««.ii S: 

S. S. Eajputana. That he was informed that it was A R ^ nf r 
to leave Bombay for Mhow immediately on his arrival at' RnmK ^ 

being required to give evidence at a certain Court Saf he ?o^nd"o’ 

srsisXsrs-™’ - 

.fte oopymg Ih. r,le„nl p„r.fo„, the letter hf ptw the trS^rtp 

whSb ifdS“sr..7df S‘ mS “irsf TnirLt? 

extracts from a letter of the petitioner to A. B anSonSfl*" 
a letter, If genuine, would, I need scarcely say, brverv mat 
Tha^ffr^*’°“ whether the petitioner has misconducted herself with 4 R° 

prteX: ““ "« “ P'»»' sC onZ 

ip thf pe|ir 7.“ 5r„tp^ ““.s? if: i'"®*"”? 

denial or by way of explanation in respect thwe rLS “f 

respondent has told him be true, it is to be regretted that he did n!? 
m a written statement, as he was ordered to do hv fha did not put 
appear at the hearing and defend the suit ^ summons, and 

In para. 24 of his afiSdavit Mr. Turner u - i. 

by the respondent that on the lObh April 1881 informed 

up the petitioner’s things, the petitioner arirr^dVn^ .n" 

and it was during that conversation and after he had shown^W 

BomUy to Savantvadi on the 10th March llsi departure from 

Mav 188^^' ’“^at on or about the 14th 

Ilf oToi^ieir^iSpTr > -r ir 

•Pd .ddtetepd te hip. K„d.h„. Th. Iptte, r..phed &p°d7L .to 
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A. B. had lefb for England, and was sent; back to the petitioner to her 
address in London, bub as she bad then left for India it was sent out to 
the respondent. A copy of the relevant portions of the letter was annexed 
to his affidavit. 

The letter is written in warm and affectionate language. [His Lord- 
ship read the letter.] Mr. Turner says, in para. 25 of [427] his 
affidavit, that he was informed by the respondent that, when the peti- 
tioner told him, just before leaving him on the lOth April, 1881, that she 
was going to sue for a divorce, he did his best to induce her to accept a 
deed of separation, and that he renewed his efforts by letters two or three 
times after she had arrived in Bombay. 

In para. 31 he states that he is informed by the respondent that the 
reason why he did not defend the suit was that he wished to avoid making 
public the fact of his wife’s adultery, and thus injuring the prospects of 
his children. 

In para. 32 he says that the respondent came to Bombay from 
Savantvadi on the 30th August last (t.e., more than a month after the date 
of the decree nisi}^ and it was from him after his arrival here that he heard 
for the first time of the petitioner’s adultery. That he (Mr. Turner) con- 
sulted the Advocate-General, and suggested that he should intervene 
as representing the Queen's Proctor in this country'; but he was of 
opinion that he could not so, as the duties of the Queen’s Proctor did 
not belong bo his office, and proposed an application to Mr. Hearn, the 
Government Solicitor and Public Prosecutor. Mr. Turner thereupon 
applied to Mr. Hearn ; but he stated that he could not assume the position 
and duties of Queen’s Proctor, because they do nob belong to the offices 
which he holds under Government, and because they would involve ex- 
pense for which no provision exists, and he annexed a copy of Mr Hearn’s 
letter to him dated the 22nd September, 1881. 

In the concluding para, (the 33rd) of his affidavit, Mr. Turner submit- 
ted that, under the circumstances thereinbefore stated, the decree nisi 
made on the 26bh July, 1881, ought to be reversed, or anew trial ordered, 
on the ground that the petitioner’s adultery and the other material facts 
therein set forth, were not brought before the Court. 

The learned Advocate-General, while addressing the Court on the 
3rd October, 1881, in support of the rule 7iisi which he sought to 
obtain for the intervenor, Mr. Turner, stated that the respondent 
had been to him and to Mr. Hearn, but that each had declined to 
be considered as or in the light of the Queen’s Proctor. He cited 
[428] several oases decided in the Court in England for divorce and 
matrimonial causes, and also a short report of a case before Mr. Justice 
Phear in Calcutta in 1870 — Willis v. Willis (1) — in which that learned 
Judge is reported to have said that he was inclined to think that the parties, 
against whom a decree nisi under the Indian Divorce Act. was made, 
could not come in bo show cause against it, and that it was only intended 
that any party other than the parties to the suit should do so. 

Upon the above facts being thus brought bo the notice of the Court, 
I then granted a rule calling on the petitioner to appear and show cause, if 
any she had, on the lOth January, 1882. whv the decree nisi' made on the 
26bh July, 1881, should not be sob aside and a new trial had, or why the 
Court should not make such order in the premises as the nature and justice 
of the case might require, and it was ordered that copies of the affidavits of 


(1) 4 B.L.R.O.C.J. 52. 
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“ .s„r- “«*• 

l“.ats:: ““ ir 

the 25th and 26fch March, 1881. petitioner, and dated 

s..efb: s:;rg'"..i*d:L““”“'‘ .«d 

25bh^and 26th March, produce a letter from Mrs. King, dated the 
I do not produce such letter, 

that /afeTr dateJ.“‘^ ^ whether I received one of 

I ia India last year 

i destroyed everj one of them. ^ ' 

I have not got one now in my possession.” 

the petitioner or as T f^29] 

Ltarn^ss hr 

”.Vpt srst - ”S 

£S2i=S-Ss5ssie~ 

ssi 

climt .Bd aw io Com and . S '>5' *0 

i‘.^zszLX. ifb;r£““T 

rf^L"„zrdrri.ni^£=“ii^ 

ir.:;' 7-r‘;s££F“ ■"‘™' 

received i^ES^’ruil o^^L^Tal^ttb 

novel character of the proceedings taken by Mr Tu^nYr°® 

lOth Anril 1889 T^lo^ e i .’ he extended to the 

therein referred to be served forthwith upon Mess^ Crawford S 

Srs. td“^ o'Sr rrt It r£ *'^"o <> = 

absolute the decree nwi dated the 26ch 
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of that rule. The Court reserved all the costs of and incidental to such 
motion of the 10th January, 1882. 

[ 430 ] On the 23rd February, 1882, Mr. Inverarity, by arrangement 
with the learned counsel for the intervener, showed cause on behalf of 
the petitioner on a preliminary point against the rule nisi of the 3rd 
October, 1881, and incidentally against so much of the order made on 
the 10th January, 1882, as prohibits the petitioner from moving absolute the 
decree nisi dated the 25th July, 1881, until after the disposal of the role 
nisi of the 3rd October, 1881, after which the Acting Advocate-General 
(Mr. Latham) was heard on behalf of the intervenor. 

Mr. Inverarity stated that, so far as he was aware, this was the first 
case of the kind, and that the questions were — Ist, whether a person 
acting at the instance of the respondent can intervene at all ; and, 2ndly, 
if he can intervene, whether he can do so as Mr. Turner had intervened 
in this case ? 

He contended that a third person has no power, under the Indian 
Divorce Act, to intervene by applying for a new trial, or by calling on the 
petitioner to show cause why a decree nisi should not be set aside ; that, 
by 8. 16 of the Indian Divorce Act, a person not a party to the suit 
may show cause, but cannot initiate proceedings, and that the proper 
course for the person who intervenes to take is to file an appearance, and 
an affidavit in support of what he alleges, and then to appear and show 
cause when the petitioner moves the decree absolute. 

He also contended that, under the Indian Divorce Act, a party — 
petitioner, respondent or co-respondent — cannot move for a new trial ; 
that although under the English Matrimonial Causes Act of 1858, 21 
and 22 Viet , o. 108, s. 18, the Judge Ordinary may grant a rule nisi for a 
new trial to be made absolute only by the full Court, in India such a 
person can only apply for a review of judgment under s. 623 of the Civil 
Procedure Code, which he must do within twenty or ninety days as pro- 
vided by the Indian Limitation Act, 1877, 2nd Schedule, cl. 162 or 173 ; 
that here the respondent put in no written statement, and made no defence, 
and that had the case been tried in England there would have been no 
new trial granted on the application of the respondent himself : and 
Mr. Inverarity asked whether his solicitor could now make such application 
for him. He contended that [ 431 ] there is no provision in the Indian 
Divorce Act, by which a person can apply for a review of judgment or a 
new trial through the instance of a third person ; that the English 
decisions showed that an independent third person only could come for- 
ward and show cause against a decree nisi being made absolute ; that, 
although there was no express decision on the noint, Mr. Turner, as 
intervenor, was not entitled to show cause against the decree nisi being 
made absolute, and that it was clear, both in England and in India, that 
a respondent cannot show cause against such decree being made absolute, 
citing for such proposition Stoate y, Stoatc (l) (decided in April, 1861), 
where the Judge Ordinary, Sir Cresswell Cresswell, upon Dr. Swabey, 
moving that the respondent might be allowed under s. 7 of the 23rd and 
24th Viot., 0 . 144 (from which s. 16 of the Indian Divorce Act is taken) 
to show cause against the decree for the dissolution of marriage, reject- 
ed the motion, saying "The respondent has no right, under that section, 
to show cause against the decree nisi being made absolute. Sbe should 
have applied for a new trial.*’ 


(1) 2 Sw, A Tr. 384. 
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poadant whord fi ad io >t was ntolerable that the res- 1882 

the Court in makintV^Lr l/?f Z r- ' J '^P 

against him for wan m“a wr Hen f a C°de. a decree — 

while his wife was in India Luld nnt‘ T 

him, make a defence which' he had never mL ‘trough mONIAL 

r ’ to hoTd Ihatt was Im'ptp'er 

Oci ^881 fh' taken out the rule of tL 3rd 

patitionw ought to ba°ariTh!rtv °“®- the 6 b'TiB. 

26th July 1881 and th!t T of the 

cause against such decree wCtheTamelf^^^^^^ 

Mr InyerariTv as'wfll^'"® arguments used and the authorities cited hy 

llrnedTctin^^ -ted hy the 

sion afc which I have arrived flnri’fh ^ now proceea to Ptate the conclu- 

riQol arrived and the reasons therefor. 

•■Law ofif£?ES^“‘ DlytL^^r^iritrUTu^ht 
that the omission is om o f con^dnr hi tta in 1871, says (p. 55) 

unity to intervene in pa^Ad in fh ct* ® gives no opport- 

It is true, says Mr Macrae that ‘1 t’’® decree nisi. 

any of Kroun^s sniifi , • b® ^ofosed on 

always be eSi^t rSe and 14, and in certain cases it will 

whom aduCyfs sal^d o h™^ '"^th 

power is not sufiScient to menf- * 't '® evident that this 

collusion may be 7roye/ Th« ‘‘’® which 

persons to interyer d?rinJ hr "'“' P'-®visions to enable 

brought in a District Court althoufrron rts' s’d 

St w”h?b “SfZfirir™” 'o, £”£« 

.b, 4dvoc....Ge„.,.i ..z ar )'r =.‘;,‘;trrr 

otherwise the said Proctor shall suspJot that a^ pL’tief to the“ information or 

acting m oollusion for the purpose of obtainineViUvntL * suit are or have been 

ease he may under the direotiL of the Attornfy-Qenera® an“d bv^lllv “'® 

witnesses to prove it, and ft shall be lawful for the Poiirr^f^ Mtain counsel And subpoena 
and witnesses and otherwise ariging from 

«b b, ».«. „ ,, ,i.„ .“aras 
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bub a diificulby as to who might ba the proper person to represent the 
Advoeate-General or Queen's Proctor under the English Act in the various 
districts to which the Indian Act was to be made applicable, caused the 
section in question to be struck out by the Select Committee. 

It is, I think, to be regretted that such provision was not retained 
in the section when the Indian Divorce Act received the assent of the 
Governor-General on the 26bh February, 1869. I held the office of Advocate- 
General of this Presidency, but I have no recollection of having been 
consulted by Government during the progress of the Bill through the 
Legislative Council upon the subject of the Bill or of any of its intended 
provisions. I do not think that I should then have seen, nor indeed can 
I now see any reason why the provision as to the Advocate-General ' 
intervening should not be applied, at least, to matrimonial causes brought, 
as was the present one, on the Original Side of the High Court. Had such 
provision been allowed bo remain in the Bill, the difficulty which is felt in 
the present case would probably nob have arisen, as I can scarcely doubt 
that, if the allegations made in Mr. Turner’s affidavit and the extracts from 
the petitioner’s letters had been duly brought to the Advocate-General's 
notice he would have thought it his duty to intervene for the purpose of 
bringing material facts before the Court, and relieve it from being misled by 
the petitioner, and from making a decree absolute under circumstances 
where the petitioner was not entitled to such a decree. Such was the course 
adopted by the Queen's Proctor in the case of Latoiir v. Latour (1) where 
that officer, two months after the decree nisi tiled a plea, and six months 
after the deci'ee nisi, tiled affidavits alleging that when the petitioner, 
General Latour, presented his petition for the dissolution of his marriage, 
on the ground of his wife's adultery, he was and had been for many years 
cohabiting with a female other than the respondent, and habitually 
committing adultery with [ 434 ] her, to which affidavits none were filed in 
answer ; whereupon the Judge Ordinary. Sir Cresswell Cresswell, upon 
motion by the Attorney-General on behalf of the Queen’s Proctor for a 
decree, reversing the decree nisi and alter argument ^on behalf of the 
petitioner, rescinded the decree nisi, and dismissed the petitioner and the 
House of Lords hold he was right in so doing. As against so much of the 
rule nisi obtained on the 3rd October, 1881, by Mr. Turner as intervenor 
as calls upon the petitioner to show cause why the decree nisi should not be 
sob aside and a new trial had, the cause shown must, in my opinion, clearly 
be allowed. The respondent himself could not have moved fora new trial, 
there being no provision for such a motion in the Civil Procedure Code (X 
of 1877). He could only have applied for a review of judgment under a. 623 
of that Code; bub such application might possibly have been unsuccessful 
as it is only to be granted to a person who from the discovery of new and 
important matter on evidence which after the exercise of due diligence 
was not within his knowledge or could not be produced by him at the 
time when the decree was passed, or on account of some mistake or error 
apparent on the face of the record, or for any other sufficient reason. Here 
the respondent admits his knowledge of his wife’s adultery as early as the 
lOth April 1881, before she left Savantvadi for Bombay and before she 
instituted the present suit. 

The motion of the 3rd October 1881, if it could be regarded in the 
light of an application for a review of judgment by or on behalf of the res- 
pondent, would bo boo late, not having bean made within twenty days, the 


(l) 2 Sw. Tr. 524-10 H.L 0. 625. 
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time fixed by the Indian Limitation Act, XV of 1877, ach. 2. cl. 162 for 
an application by any person considering himself aggrieved by a decree 

jurisd^cti^r exercise of its original 

Then, neither the Indian Divorce Act nor the Civil Procedure Code 
gives any power to a petitioner, respondent or co-respondent to apply for a 
review of judgment or new trial through the instrumentality of a third per- 
son. And, assuming that Mr. Turner had the power of applying for a review 
of judgment, his application on the 3rd October, 1881, was not made within 
the period prescribed by the Limitation Act. By s. 12 of that Act, where a 

rS ‘he time requisite for obtaining a cony of the 

[43S] decree sought to be reviewed shall be excluded. Tbe decL nisi 

August 1881, and from endorsements on the draft decree I see that notice 
of the decree was sent to Mr. Turner, and a copy of it was taken hv him 

.« Ih, ist Aug„,,, 1881, from whfoh do» the ?Lot, d™ wT.“o rtloh 
an application for a review of judgment must have been made by are 
to run, and expired on the 21at August. The application, therefore, made 
by him on the 3rd October following was too late. 

The rule nwii of the 3rd October also called on the petitioner to 
sho w cause why the Court should not make such order in the premises 
as the nature and justice of the case may require. 

Divorce Act any person during the 
s not to r? ?h and the making of it absolute (which 

s ot to be less ohan six months from the pronouncing thereof) shall 

be at liberty, in such manner as the High Court by general or special 
order from time to time directs, to show cause why the decree should 
not be made absolute by reason of the same having been obtained bv 
collusion or by reason of material facts not being brought before the 

‘‘y ‘■eversing the decree nisi, or by requir- 
ing further inquiry or otherwise as justice may reouire. ^ 

iinrl«r ? as yet made any rules or orders 

under uhe above section, or under the provisions of s. 62 of the Act 

which gives authority to the High Court to make such rules under the 

A.ot as It may from time to time consider expedient, with power to 

alter and add to the same, provided such rules, alterations and a^dditions 

.. 

Any person may show cause, but, in mv opinion is no* nr liha»-f,r 
to mitiate proceedings, as has been done by Mr. Turner in the present 

I think, therefore, that this Court has not the power to make anv 

order in the premises as asked in the rule nisi of the 3rd [436] October 

last, and that such rule must on these prelincinary points be discharged 

I will now consider tbe question, which was fully argued on the 23rd 

February last, whether Mr. Turner will be entitled to show caLeagains^ 
the decree nisi being made absolute. 

oo upon whether Mr. Turner can be considered 

as being any person ’ within the meaning of a 16 of fho a 

X^olute b“^’ ‘oshow cause why the decree should not be made 

absolute by reason of a material fact not having been brought before the 
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Court, viz.^ that the petitioner has during her marriage been guilty of 
adultery, in which case s. 14 provides that the^Court shall nob be bound 

to pronounce a decree declaring such marriage to be dissolved if it finds 

that the petitioner has during the marriage been guilty of adultery. 

The portion of s. 16 which contains the provision as to any per- 
son being at liberty to show cause, and what the Court can do on cause 

being so shown is copied almost verbatim from s. 7 of the 23rd and 24th 
Vict., c. 144. 

decisions in England upon the corresponding portion of s. 7 may, 

therefore, well be looked at to aid in the construction of s. 16 of the 

Indian Act ; and I find that, although there is no direct decision upon the 

point, there are expressions in some of the English authorities which seem 

to be in favour of treating the words any person” as applying to some 
independent third party. 

In Clements v. Cleynents (l) the head-note states — though the language 

which the Judge Ordinary is reported to have used scarcely goes to that 

extent Semble, that the Court will not act upon an intervention 

when satisfied that it is made at the instance of the respondent or co- 
respondent.” 

The Judge Ordinary said ; •’ I am satisfied that, if Jame'sdid intervene, 
he was virtually intervening for the respondent and co-respondent. Stoate 
y. btoate (2) is an authority that they have no right to show cause against 
the decree being made absolute. Can they put forward a third person for 
that purpose ? It is not [437] necessary to decide that question, because 
1 am satisfied, upon the affidavits, that James never interfered, and never 
intended to intervene. The decree, therefore, will be made absolute.” 

In Forster v. Forster and Berridge (3) during the course of the argu- 
ment of Mr. Coleridge, Q.C.. (now Lord Chief Justice of England) for the 
intervener, upon his saying that he thought it right to inform the Court 
that the Queen’s Proctor had been asked to intervene and had declined, 
and that Mr. Graham, the intervener, was a personal friend of the 
co-respondent, Mr. Berridge, the Judge Ordinary (Sir Cresswell Cress- 
well) asked: “Does he intervene at the instance of Mr. Berridge'?” 
Mn Coleridge said: "No.” Upon which the Judge Ordinary said: 

Does he swear that? I am rather curious to know how the fact is, 
although it is immaterial.” 

That passage was strongly relied upon by the Acting Advocate 
General on behalf of Mr, Turner. 

Mr. Coleridge proceeded to say that the fact that Mr. Graham’s 

motive for intervening was his personal friendship for Mr. Berridge oould 

not affect the decision of the Court upon the question whether there were 

good grounds for his intervention. Some motive must be acting upon the 

mind of every person not the public officer who intervened under the 

Statut^ and Mr. Graham’s motive was not a discreditable one. The 

Judge Ordinary said (p. 154; : "It was the intention of the Legislature to 

allow an independent third person to intervene for the purpose of giving 

information to the Court which the parties themselves had wilfully 
withheld." 

In Lautour v. Her Majesty's Proctor (4) the Lord Chancellor (Lord 
Westbury) in moving the judgment of the House said (p. 699) : 


(1) 3 Sw. A Tr. 394. 

(3) 3 Sw. & Tr. 161. 
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u 1 is, whether the learned Judge in the Court 

below (Sir Gresswell Cresswell) “ had power, under the words of the 

statute- {^3 and 24 Viet., c. 144, s. 7), “to dir;ct costs to paid by t£ 

petitioner to the Queen s Proctor. The Queen’s Proctor is not regularl! a 

party to the suit. Tne Queen’s Proctor becomes a party to the suit under 

manner defined by the Statute of the 23 and 

fho “■ to give to 

the whole of the public the power to give information to the Court in the 

interval between the decree msi and the decree absolute, which shoSd 
relieve the Court from being misled by the petitioner and from pronounc- 
ing a decree under circumstances where the petitioner is not entitled to 

power is contained in the section 
that where the Queen’s Proctor has the power to intervene in a ease of 

collusion, he may intervene and become a party to the suit to prove that 

SwL" “"'Ti, '» “• 

In the present case he intervened, and alleged not only a case of 
collusion, but alleged also the existence of material facts under circum- 
stances contemplated in the first part of the clause, which circumstances 
had not been brought before the Court, and the Court made an order that 
he should give the particulars of those material facts. Those partieukrs 
were embodied m affidavits filed by the Queen’s Proctor. But thte wa 

collusion which was the 

to l^ur T ^’'sgation. The Queen’s Proctor, therefore, I submit 

i .Lordships, must be treated here as one of the public, coming 

® material facts for the Court’s information 

7esptndett.“°' to it either by the petitioner or by the 

^ “ust, tnerefore, submit to your Lordships that, in affirming this 
ecree upon the merits, you will pronounce that that part of it which 
gave the costs (to the Queen’s Proctor) “ was pronounced as inHhe 

and that1hat’3r' invested by the Statute, 

ana that taafc piic of the decree mustj be reversed." 

Lord Chelmsford agreed both with regard to the merits of the case and 
also upon the question of costs. “ 

A short extract from his judgment will suffice. It has an important 
bearing upon the position of the petitioner in the present case 

ile said . As to the decree itself, there can be no donhr fhaf 
of the adultery of the husband ” (who was the petitioner) “ after the divorce 
a we«sa et thoro was a material fact of which the [439] Court ought to 
have been mforme.d. It was pronerly admitted by Sir Hu«h Cairns that 
the Queen 8 Proctor has the same right as any other of Her Maiestv's 

i^tJrvenT» ^'thheld from ,t Accordingly the Queen’s Proctor 
ofthi neHH Presented to the Court by which the adultery 

deerei L TiT k® ^ discretion to refuse a 

decree for a divorce, because the words are that ‘ the Court shall not ho 

theXSiXr“®® ®® petitioner has,during 

the ZrLf’ was proved during 

learrd Se^of th be ayery wholesome exercise, by the 

Parliament to say that if a person who has obtained a divorce a LZa J 
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thoro aod who IS contemplating a complete divorce cannot abstain in the 

mterval, but will be guilty of adultery, he ought not to be permitted to 

obtain that which he is seeking for, and which undoubtedly he might have 
been entitled to, but for that intervening misconduct.” 

In Boulton V. Boulton ( 1 ), where, on application to make absolute a 

dMree nisi for dissolution at the suit of the husband, it appeared that 

affidavits had been filed by the respondent which alleged the husband’s 

bigamy and conviction thereof, the Judge Ordinary refused to make the 

decree absolute, and directed the Registrar to inform the Queen’s Proctor 

t^t such affidavits had been filed, and permitted the petitioner to file 
amdavits in answer. 

fu f volume at p. 638 it appears 

that the Queen s Proctor obtained leave to intervene and show causa 

against the decree being made absolute, and filed pleas alleging the 

petitioner s bigamy and adultery. The petitioner filed a replication in 

which ho admitted the bigamy and adultery charged by the Queen’s 


Upon motion being made by counsel that, as sufficient of 

the facts pleaded by the Queen’s Proctor were admitted by the [MOl 

petitioner the Uourt should reverse the decree nisi and dismiss the 

petition, the Judge Ordinary said: "A man guilty of bigamy who sues 

or a divorce must take the risk of the Queen’s Proctor intervening. I 

have nothing to do with the conduct of the wife ; it is the conduct of the 

husoand that I have to deal with. The decree must be reversed, the 

pe ition dismissed, and the petitioner condemned in the costs of the 
intervention. 


In Boruen Boioen (2) it was held that any person and the Queen *3 

proctor as one of the public may enter an apoearancs and file afiidavita 

m opposition to a decree nhi being made absolute at any time before it 
IS made absolute. 

The Judge Ordinary said that the obvious intention of the Legislature 

was that, up to the last moment, an opportunity should be given to every 

person, and espeoially to the Queen’s Proctor, of preventing a decree nisi 

tor dissolution of marriage being made absolute if there were grounds for 
rescinding it. 

On a subsequent day the Attorney General moved that the petition 
might be dismissed, the affidavits establishing that the petitioner had been 
living in adultery with one Sarah Hughes, and had had a child bv her 
since the decree nisi was passed. Counsel for the petitioner said he could 
not resist the motion, and the Judge Ordinary rescinded the decree nis». 
and dismissed the petition. 

In Drummond v. Drummond (3), where the wife petitioned for dissolu- 
tion by reason of the husband’s oruelty and adultery, the husband did 
not appear ; but the Queen’s Proctor obtained the leave of the Court to 
intervene and pleaded collusion and adultery of the petitioner. At the 
hearing, evidence was given of the cruelty of the respondent and of the 

adultery oUhe petitioner subsequently to the filing of the petition. The 

Judge Ordinary dismissed the petition, saying that he thought that a wife 
guilty of adultery was not entitled to petition in that Court on the ground 
of any matrimonial offence committed by the husband. 


(1) 2 3w. & Tr. 405. 


(2) 3 Sw. & Tr. 530. 
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i» wS »Se°” i‘ t“id tL°°h,' j"**' '° •■"'•■"“(I), 

o7£-i£nr^£*r sF 

. , j T 4 , come in to show cause asainsfc it Thof u ^ i 

intended that an V nqrtv ti. 5‘*«inbo ic. mat it was only 

p. ss^Lurs^ptaLTo'il ;» »«• 

on Affiaajits sbowins that Ihoro b»s be.n s recent s'etSbl' 
by any person, and that there has been no apoerrance or if'ther 

decree. Where the search had nnt h! opposition to the 

a. =d~S5F- 

pondent were sworn and filed on that day ot the res- 

pondSS: SottleTne® SZkllL"?” "• 77“ ‘l-d »- 

was satisfactorily explained absolute until the matter 

tb. Sstr“b.Vd»? wub'rb.t‘,:T it ';;b“;“ 

rnversing tbe docteo nisi, or by roouitL (lb«r ‘>»o'nl«. or by 

roSiiniT^'/do:! tb:* r s„:.' 

““ ibroSrflp ‘'7°® ‘'■* 

It would of course, be of great assistance to the Court in tho f .u 
nqmry which must take place in this suit, if Mr TurZ ; ° 

the purpose of enabling it to ard^e at a rnc" for 

the petitioner has during her marriage been guiltToUduLT^''^'' 

cause against the decree nisi being made absolute it^inr^ “°‘^-*’°i 
that, with the affidavits filed by him in October ip<=f ’ ^ ^ ® ®®'r 

records of this Court, and whkfh “ccorffine m n the 

even the repondent had authority to file, and having'^regard to 
of the two letters said to have been written by the neESr 1 
in and annexed to the affidavit of Mr. Turner the Gonr/ T u 

d.cl™d .o inwr,,. in ,by „atb,r, brjlldying lb."l tay'^^rd'^rp'otito® 


(1) 4 B.L.R, O.G.J, 52, (2) 3 8w. & Tr. 113. 
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By the Indian Evidence Act, 1872, s. 165. the Judge may, in order to 
discover or to obtain proper proof of relevant facts, ask any question he 
pleases, in any form, at any time, of any witness, or of the parties, about 
any fact relevant or irrelevant, and may order the production of any 
document or thing, subject to the provisions mentioned in that section,’ 
And by s. 171 of the Civil Procedure Code, the Court may of its own 
accord summon, as witnesses, strangers to the suit, and cause such persons 
to produce any documents in their possession. The new Code of Civil 
Procedure {Act XIV of 1882) — which contains the samenumber of sections 
(652) as the existing Code (Act X of 1877), and which received the assent 
of the Governor-General on the 17th March, 1882, and which by s. 1 is 
to come into force on the 1st June next, but by s. 3 is not to affect any 
proceedings prior to decree in any suit instituted before the 1st June, 1882 
— contains in s. 171 provisions similar to those in s. 171 of the existing 
Code. 

[443j Looking at the definition of “decree "in s. 1 of that Act, it 
would not, I think, include a decree 7iisi under the Indian Divorce Act, as 
such decree nisi does not “decide the suit." 

It will be a futile task for petitioner or her legal advisers to endeavour 
to obtain from this Court an order making the decree nisi of the 26th July, 
1881, absolute as long as the allegation that she has since her marriage 
committed adultery remains undetermined. Justice demands thai far- 
ther inquiry should take place, and, if she does not admit it, that the issue 
aye or no whether such adultery did take place should be decided oneway 
or other. 

Mr. I nverar it y spoke of the hardship which would be practised on the 
petitioner if the respondent, who filed no written statement and made no 
defence while she was in India, were allowed now to set up his attorney, 
and make a defence which he never made himself when he had an oppor- 
tunity of doing so, 

Mr. Turner in para. 31 of his affidavit states that he was informed by 
the respondent that the reason why he did not defend the suit was that he 
wished to avoid making public the fact of his wife’s adultery, and thus in- 
juring the prospects of his children, and (para. 32) that it was after the res- 
pondent’s arrival in Bombay from Savantvadi on the 30th August last that 
he heard from him, for the first time, of the petitioner’s adultery, whereupon 
he consulted the Advocate-General and the Government Solicitor, with 
the result already noticed. 

If the petitioner really did commit adultery as alleged, that most 
material fact was concealed from the Court, which made the decree nisi 
in her favour in the belief that she was a virtuous wife ; and, to quote 
again the words of Sir Cresswell Oresswell in Drimynondy. Dniviniondil)^ 
I think that a wife guilty of adultery cannot be a petitioner in this Court 
on the ground of any matrimonial offence of the husband." Not- 
withstanding the broad and unqualified language of s. 16 of the 
Indian Act, the decision of the Judge Ordinary in Bowen v. Bowen (2) 
that any person and the Queen's Proctor as one of the public may enter 
an appearance and file affidavits in opposition to a decree nisi being 
[444] made absolute and so prevent a decree nisi for dissolution of mar- 
riage being made absolute if there were grounds for rescinding it; notwith- 
standing the refusal of the Judge Ordinary in Clements v. CJci/wute (3) to 
decide whether a respondent can put forward a third person to show cause 


(1) 2 Sw. & Tt. 269. 


(2) 3Sw. &Tc. 630. 
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know how the fact waralthonl il l ’ ■ ^ ^o 

statement, reported in the same pace \^har™if^^'’^ subsequent 

pose of giving SrmaMon to ?hf r '^e pur- 

wilfully withheld ” I am of onir,’ parties themselves bad 

either Lder the provision” 0 ^^le. 

has been in The habit of TJZ matrimonial causes in England 

which his action in this suit castTno^T'^^ I'ehei, to discharge the burden 
satisfaction of this Court that it will b^’hound t^l”® 

cause against the decree being made absohte 

me in aUowing him L show ^ doubtful to justify 

arrives. What little expression oropinion ther^n the^End' h°”“ 
ward a friend tf interv^L on his behal7"f^ " 

DO right to show cause LainTt « k ‘ ^ respondent himself has 

per ahum facit per se is an old maxim^^which absolute. Qui facit 

tion in legal and mereantilA maff ^ ^ r ^ general applica- 

r44Sl P T ; matters ; or, to borrow the words of Tinr^oi 

cl..rl, o.™tTo°w dThiLS t""'”", "‘■I't ‘k, resBo«d.„l 

1» i.i„, spot p™ ‘o.^o 

rsr.r/xrr rwtr^ ^ 

opportunity had abstained from bringing forS hT nl fh ^ 

was passed. ^ orward before the decree nisi 

*. of Mr. Turner’s intervention and the costs of nnd i 'A pi 

to the rule nisi of the 3rd October, 1881 to the mofb!n . ^ mcidental 

on the 10th January. 1882. the costs of and incideSal t7fh 
on the 23rd Eebruary, 1882, and of this day must be leservS 

Buie discharged. 
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(1; 10 H.L.C. 685. 
(4) 2 Bw. & Tr. 384. 


(2) 3 Sw. & Tr. 154. 

15) 8 Scott’s N.R. 830, 


(3) 3 Sw. & Tr. 394. 
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Lane/, appeared for the respondent to watch the case. 

The following affidavit had been filled by Mr. Crawley-Boevey, 
partner in the firm of Messrs. Crawford and Boevey, the attorneys for 
the petitioner: — 

“ 1. I did on Saturday, the 22nd day of April instant, carefully 
search the records in this suit. 

“2. That, on making such search, I find that no appearance has 
been entered or any affidavits filed by any person to show causa [446] 
against the decree made therein being made absolute, save that an 
appearance was entered by Messrs. Chalk and Walker, attorneys for Allan 
F. Turner, asintervenor in this suit, on the 3rd day of October last, and 
that two affidavits were filed on his behalf. 

‘‘3. That on the lObh day of April instant this Honourable Court 
by an order of that date decided that the said Allan F. Turner cannot 
intervene in this suit, or show cause against the said decree nisi being 
made absolute, and I, therefore, submit that the said two affidavits are 
not properly on the file of this Honourable Court, and that they should 
be directed to be taken off thd file. 

4. I say that no cause has been shown by * any person ' within 
the meaning of s. 16 of the Indian Divorce Act. IV of 1869, why the decree 
nisi, which was passed in this suit on the 26th day of July last, should not 
be made absolute, and I, therefore, submit, on behalf of the abovenamed 
petitioner, that the said decree nisi should be made absolute with costs.'* 

Inver^rity^ for the petitioner. — -I contend that the petitioner is enti- 
tled to have the decree made absolute. No doubt there have been affidavits 
tiled in which certain allegations have been made by Mr. Turner. But 
the Court has decided that Mr. Turner is not entitled to intervene : so the 
affidavits are no longer before the Court, and the Court must consider it- 
self as ignorant of the matters therein stated. The Court cannot con- 
sistently decide, as it has done, that Mr. Turner had no right to intervene, 
and yet give effect to what he says. That would be practically to allow 
him to intervene while deciding that he had no right to do so. In order 
to justify the Court in refusing to make the decree absolute, cause must 
be shown in a certain prescribed manner. No cause has been thus shown, 
and, consequently, the petitioner is entitled to have the decree made 
absolute. The Court cannot take judicial notice of information given to 
it by a person not authorized to give it. It could not refuse to make 
absolute the decree upon information contained in a private letter address- 
ed to the Judge or conveyed in a private conversation. Suoh communicia- 
tions would not be regarded as before the Court. Similarly, the 
affidavits in this case made by a person who has been declared by the 
Court incapable of intervening are coram yion jtulicc, and the [ 447 ] Court 
is ju dicially ignorant of what they contain. The case of Pavey v. Pavey (l), 


(1) The report of the case cited byooirisol was contained in the newspaper of 

the 26th March, 1882. The following is the report : — 

6B. 447-N. 

PAVEY 1). PAVEY AND SBAHN. 

In this case evidence was given of the adultery of the wife, and there was no 
appearance for either her or the co-rospondent ; but the learned Judge said he had been 
informed that she was in Court, and asked whether that was so. The respondent having 
come forward, the President asked her whether she would like to be examined. She 
replied in the negat ive, and added : “ I have no objection to a divorce. Tbe sooner be 
gets it the better. Ho has been a rogue all through the piece. What I say is that be 
was cohabiting with other women before bo left me, and here is a letter showing how 
bo left me.'* Tbe President, on. this, observed that the respondent had not entered an 
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heard only three weeks ago in England, is a strong authority in favour of 
my contention. Thera the husband was the petitioner, and the respondeat 
had not hied an appearance in the suit. She was, however, present when 
the case came on for hearing, and accused the petitioner of having com- 
mitted adultery, and produced a letter which she said would prove it, but 
the Court refused to look at the letter. The petitioner’s counsel was so 
Ill-advised as to call the respondent as a witness, which gave an opportun- 
ity of proving the letters ; but, if this had not been done, they could not 
have been used. r vu u uuu 

By the decree nisi the petitioner has been declared entitled to a 
divorce, unless cause be shown under s. 16 of the Indian Divorce Act. 

,, affidavits must be disregarded. No cause has been shown, and 

the petitioner IS entitled, under this section, to have the decree itwi made 
absolute. If this is refused, the decree nisi must remain on the record for 

ever. The Court cannot reverse the decree, nor can it order further in- 

““‘y ^3 " on cause being shown ” 

and that has not been done here. The Court cannot itself act as Queen’’ s 

Proc or. Tbeva is no one in India to act in that [458] capacity. In 

Boulton w BmlLon (1) the Court directed the information to be given to 

the Queen s Proctor, who thereupon might intervene if he pleased. That 

cannot be done here. 

JUDGMENT (CONTINUED). 

4iAil/a7/ 1882.BAYLEY. J.^On the 24bh Anril couqscI for the 
petitioner lo this case moved to make absolute the decree nisi for the 

dssolution of the petitioners marriage with the respondent. lo support 

of that application he raa^i the afli^avib of Mr. Crawley-Boevay, one of 
e firm of Messrs. Crawford and Beevey, who were the attorneys for 


appearance, and was not a witness, and he could not re id the letter, which was 

learned coun=i 0 l for the petitioner put the 
w™ ^ ^sked her whether there was any collusion Ltween 

herand her husband m respect of these proceedings. She replied that there was 
not, but added that her husband bad deserted her, and she then handed in a 

that hi hariiff h occasion of his leaving her. In his evideuco he had stated 

mnf w ^ ^ allowed her through his 

mother 10s. a week for two years, when he heard of the adultery with whi^h he now 

‘f^D^fTilfy ’*^and fntt'th^''^rr'° however, addressed'' to her as 

U.ar lilly and m it the petitioner anuouuced affectionately that he was eoine in 

search of work, and would return in a few weeks. ^ ^ ^ 

t he did not doubt that the respondent’s adultery was proved and 

♦ t ^ upon the evidence in respect of that, the petitioner would be en- 

titled to a ^eoree, msi ; but by a witness whom counsel for the petitioner thought fib to 
call— namely, the respondent— it was now stated on oath that the husband left hAr an 
he confessed m a letter which she had handed in. That letter, which was his Lt com 
mumoatioa to her, instead of bearing ont his statement that he had left her in oonse 
quence of her misoonduot, was written in affectionate terms, and stated that he was 
going in search of work and would be back in a few weeks. Instpad of fhaf Vao «« 
came biok at all. and his wife did not hear of him for two years That establi'hpd 

ment of money by way of allowance to a wife covered desertion. It was the duty of tL 
husband, not merely to pay money to keep the wife alive, but also to give her tL pro 

f*! society alone afforded ; and it was extremely likely that the woman 

been thrown on her own resources in consequence of hildTser’ 

The’ftets af to this^matt ®“°‘ber man: 

ine laocs as to this matter have been proved m a somewhat peculiar mannnr 

doubt ; but they satisfied him that the petitioner was not entitled to a verdict and 
the Court must, therefore, reject the petition. ’ 

(1) 30L.J.P. & M. 
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the petitioners. [Plis Lordship read the above affidavit.] Counsel oontend- 
ed the affidavits which had been made by Mr. Turner should be taken 
off the file ; that the Court could not look at them, or pay any attention 
to the statements contained in them ; that there was, therefore, nothing 
before the Court which could be regarded as cause shown under s. 16 of 
- the Indian Divorce Act why the decree nisi should not be made absolute. 

[449] The case of Pavey v. Pavcy, a report of which is contained in a 
recent copy of the Times newspaper, was relied upon in support of the 
contention that the Court could not look at the affidavits to which I 
have referred. In that case it appears that the President of the 
Matrimonial Court in England refused to look at a letter produced by the 
respondent in Court, because she had not formally appeared at the hearing. 
I do not think, however, that that case is an authority for the contention 
here. In the present case both parties are formally before the Court. The 
petitioner has duly entered an appearance, and has given her evidence at 
the trial, and upon that evidence she has obtained a decree nisf which she 
now seeks to have made absolute. These circumstances, I think, 
distinguish this case from P/zyey v. Pave// and justify me in refusing to 
regard it as an authority applicable to the question now before me. 

It was also contended that this Court is empowered to '^require further 
inquiry” into matters which have been brought to its notice only where 
cause has been shown under the provisions of s. 16 of the Indian 
Divorce Act. [His Lordship read the section.] That section is almost 
word for word the same as s. 7 of the English Matrimonial Causes Act 
(Stat. 23 and 24 Viet., c. 145) ; and in BotiUon v. Bonlton (1), which was a 
case tried under that Statute, Cresswell, J., although he held that a res- 
pondent was not entitled to show cause against a decree nisi being made 
absolute, said: “Does it require any act of the Court to make a decree nisi 
absolute ? If you ask me to make the decree absolute, 1 refuse to do so 
till this matter is satisfactorily explained.’’ 

Now, it is to be observed that the learned Judge in that case did not 
undertake to decide on the matters disclosed in the affidavits of the 
respondent, but he acted upon them to this extent. He said : "I will not 
make the decree absolute until those matters are explained.” According to 
Mr. Inverarity’s argument, he ought to have ordered the affidavits to be 
taken off the file. Ho did not, however, do this, but he ordered the Registrar 
to inform the Queen’s Proctor that the affidavits had been filed in order that 
he [480] might inquire into the truth of the matters alleged. In doing this, 
and in refusing to make the decree absolute until the Queen’s Proctor was 
communicated with, he was surely acting upon the affidavits, inasmuch as 
it was by reason of the allegations contained in these affidavits that he 
felt bound to refuse the motion then before the Court. 

In the case of Qray v. Gray (2) an application was made by a peti- 
tioner to be allowed to take a petition off the file. In that case a wife 
had sued for a dissolution of marriage and had obtained a decree uwi. 
Subsequently, however, the Queen’s Proctor intervened, and delivered 
pleas charging the petitioner with adultery. She then sought to have her 
petition taken off the file, and it was urged that it would not bo for the 
interests of public morality that the details of such a case should be publish- 
ed. The Judge, however, refused the application, and said that he consi- 
dered that public morality was concerned that a sham case founded on 
collusion should bo exposed. The petitioner appealed, but the Court of 

(1) 2 Bw. & Tr. 405, (2) g Bw. & Tr. 863, 
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Court below; and Wightman, J., 

such a sLp or not” 

^ Now, this Court is bound, in cases like the nresent to act unon the 

T decisions of the'Courts’in England - and 

R I^rummond v. Drummond (2) the Judge said : “A life guilty 

of adultery cannot be a petitioner in this Court, on the ground of any 

t^ laTZ hav"“t''" view that statement o^ 

oUe asStaLe S P®<=‘tioner in this ease is entitled 

BoSton v opinion-and I think 

rsrrr 2T 

wifp f ^ i“ a suit against his 

subseQuently tried and convicted in this 
t, under the Penal Code, of adultery committed [451] after hie? 

marriage. It is not unreasonable to presume that this Court would come 
convSn*’^' I^Mr’ r'“^“ indirectly, of the fact of his trial and 

be - 3u1d°hfT'"^ the fact of such conviction, however notorious it might 
would be bound at the end of the period prescriLd by the a J if 

S rthiS'“f n “f absolute. 

alInri'A • ^ ^ hardly be seriously contended. There is a case 

alluded to in Taylor on Lvidence (4) in which a Judge acted upon informa 
tion given to him in Court by a grand juror. ” Yor^a grand iZr" 

eiven°l® f Court contrary to the evidence which he had 

for new ® ‘ K® f ^ Judge, and the witness was committed 

itv testimony of the gentlemen of the grand 

L«b fV, * I may remark, are sworn to secrecy (o) In this 

corv’ei'?’ information informally 

0 nveyed, and upon that information directed a criminal prosecutiou^ 

That case is. in my opinion, an authority, if authority were needed to 

justify me m requiring some investigation into the serious charges wh’iVb 
tiZ, k", *8*in« . person who e„„. “ . p^ i 

^ think further that, having regard to the fact that- fhA pAi-.».f * 
India are without the assistance of a Qalen’s Proctoif fctal are boumd Jn 
exercise, in cases like the present, more than ordinary caution. I consider 
that, m view of the allegations contained in these affidavits fha n *- 
would be disregarding its plain and obvious dutv if it now hiindiv ? 
absolute the decree nhi which has been obtained'in this case I thLefn'^*’ 
am unable to do so at present. I am of opinion that further ’ 
necessary as to whether the petitioner has been guilty of adultery.^ That 
inquiry cannot be effectually made merelv by reaufrinff flffirlatr’f *■ u 
fi od by the petitioner or on her behalf. Her siS denial K° ^ f 

little value, and I think, therefore, that. [452] for the proper investfga^tion 
of_tbis case_^t now presents itself, it is indispensably" 

(1) 2 Sw. & Tr. ~ - 


(3) 2 Sw. & Tr. 405. 
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the petitioner should in person be present in Court for examination, and 
I accordingly make an order to that effect, and adjourn the case to the 4th 
August next. 

Motion adjourned to August next. 

Attorneys for the petitioner. — Messrs. Crawford and Boevey. 

Attorney for the respondent. — Mr. A. F. Turner, 


6 B, 416. 
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TESTAMENTARY. 

Before Sir Michael Roberts Westropp, Kt.^ Chief Justice, and Sir 

G. Sargent, Justice, 


In the matter op the last Will and Testament of 

Haji Ismail Haji Abdula. Gutchi Memon Mahomedan. 

DECEASED. [lOth September, 1882.] 

Prob'iie in cases not governed by the Indian Succession Act-Power of High Court to 
grant probate in such case^— Probate to like effect throughout India— Liryiiied pro- 
bate— Probate duty —CiPchi Memon Mxhomedin — Succession Act X o/1665, s, 331 
—Act XIII of IBlb— Hind i With Act, s. 2— Act XX of 1841— XXVIl o/ 1860 
s. 18— Pees Act, VII of 1870, sch, I, art, 11. 

In ca«es not governed by the Indian Succession Act (X of 1865), probates and 
letters of administration granted by the High Court of Bombay in respect of 
Hindus, Mahomedans and other persons not usually designated as British 
subjects take effect only, and oan only be granted, for the purpose of recovering 
debts and securing debtors paying the same, except so far as is otherwise provid- 
ed in Act XXVII of 1860 ; and probate duty is only payable on the amount of 
such debts. 

Cutchi Memons are not Hindus within the meaning of s. 2 of the Hindu 
Wills Act (XXI of 1870), and, therefore, probate to take effect throughout India 
cannot be granted in the case of a will of a Cutohi Msmjn testator. 

Cutohi Memons are Mahomedans to whom Mahomedan law is to bo applied, 
except when an anoient and invariable special custom to the contrary is esta- 
blished. 

[Appp.. 6 B. 703 (710) ; R., 8 B. 241 (252) ; 8 B. 474 (480) ; 9 B. 159 (162) ; 10 B. 1 ; 
19 B. 783 ; 20 B. 63 (57) ; 31 C. 11 (P.C.) = 5 Bom. L. R 845 = 7 O.W.N. 895- 
30 I.A. 249 = 13 M.L.J. 381 = 8 Sar. P.C. J. 543 ; P.L.R. 1900, 251 (263)]. 

This was an anplication for probate. The applicants were Haji 
Ahmed Haji Abdula and Haji Hussan Haji Abdula, brothers of the 
deceased, who in his will had nominated them together with a third bro- 
ther (who had predeceased the testator) as his “ trustees and executors." 

The testator, who was a Gutchi M^uon, died on the 16th June. 1878, 
leaving a widow, two sons, two daughters, and three grandsons him 
surviving. His will was dated the 19ih February. 1873, and by it he 
disposed of all his property, which amounted to [ 453 ] upwards of 
Rs. 5,83,000. The greater portion of this property consisted of the 
testator’s share of the capital stock, immoveable property and securities 
belonging to the firm of Haji Abdula Nur Mahomed in which he and his 
brothers were partners. His share of the immoveable property of the firm 
amounted in value to the sum of Rs. 1,50,000. All the property in ques- 
tion had been acquired by the deceased himself. 

Gertain ships belonging to the partnership wore registered in the 
name of the testator, whose share therein amounted in value to the sum of 

756 


Ill] 


In re K^n ismail haji abdula 


6 Bom. idi 


Rs. 38,000, and there were also two Government promissory notes, for 
Rs. 1,000 each, belonging to the firm which stood in the testaW’s name. 
In order to deal with the ships and with these notes it was found necessary 
to apply for probate. The application was in the alternative (1) that 
probate should be granted to take effect throughout India ; or (2), if such 
probate could not be granted, then that probate should be issued limited 
only to the above-mentioned ships and Government notes, and that pro- 
bate duty should only be payable in respect of the value thereof. 


Kir/cpatrick, for the applicants. — The power to grant probate to take 
effect throughout India is given by s. 2 of Act XIII of 1875. which adds 
a proviso to s. 242 of the Indian Succession Act (X of 1865). Such 
extended probate cannot be granted in this case, unless the Court holds 
that the testator belonged to a class to which the Indian Succession 
Act applies. Section 331 of this Act excludes Hindus from its operation' 
but by s. 2 of the Hindu Wills Act (XXI of 1870), subsequently enacted,’ 
that portion of the Indian Succession Act which relates to grants of pro- 
bate is made applicable to Hindus. The question, then, is whether the 
testator, who was a Cutchi Memon Mahomedan, can be included within 
the term Hindus” as used in this section. The Cutchi Memons, although 
Mahomedans by religion, are Hindus by race, and they observe the Hindu 
law of inheritance. They are classed in this respect with the Khojas ; 
Rnhimutbai v. Haji Jussap (1). In that case Sir, E. Perry says they 
were originally Loaonas, a Hindu commercial caste in Cutcb. No re- 
cords are forthcoming to indicate the period of their conversion.” 

[454] As to Khojas, see Shivji Hasan v. DatuMavji (2) and Eirbai v 
Gorhai (3). 


If, then, they are Hindus as regards their law of inheritance, I sub- 
mit that they are Hindus” within the meaning of the word in s. 2 of the 
Hindu Wills Act, and that, therefore, the Indian Succession Act and Act 
XIII of 1875 apply. The word has not apparently the same signification 
here that it has in s. 331 of the Indian Succession Act. In the notes to 
Stokes’ edition of the Indian Succession Act it is stated that the word 
Hindu ” in s. 331 is used as a theological term, and, therefore, includes 
Jains and Sikhs. But s. 2 of the Hindu Wills Act mentions Jains and 
Sikhs as well as Hindus. This would be superfluous if it was intended 
that religion should be the test. We contend that race and usage 
are the tests, and not religion, which may vary from time to time. 
A Hindu may discard all creeds, and become an infidel, but he 
does not thereby cease to be a Hindu. The testator was a Hindu by 
race and usage of inheritance, and, therefore, ought, by s. 2 of Act XXI of 
1870, to be entitled to the rights given by the Indian Succession Act, 
s. 242, as amended by s. 13 of Act XIII of 1875. Counsel referred also to 

Mayne’s Hindu Law (1st ed.), paras. 53. 55 and 56 ; and Abraham 
Abraham (4). 


But, if the Court decides against us on this point, then we ask for 
probate limited only to the Government promissory notes and the testa- 
tor’s share in the ships. No probate is needed in the case of a Mahome- 
dan : see cases cited in Lalchand Ramdayal v. Gumtibai(b). Probate 
duty is to be paid on property in respect of which probate is granted : 
Court Fees Act VII of 1870, sch. I, art. 11. We cannot be asked to pay 
duty upon the whole property when probate is only required for a small 

Oriental Cases, 110. ( 2 ) 12 B.H.C.R. 231. (sT Tiid. 2947 ’ 

(4) 9 M.I.A. 195, (5) 8 B.H.C.R, 140, see pp. 144-5-8-9, 
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Counsel referred to Act XX of 1841 ; Act XXVII of 1860, 
“ _ P- ooods of Ramchaad Seal ( 1) ; ManiklaV Atmaram v. Mancher- 

Testa- 

MFNTARV (Acting Advocate-Goneral), for the 

mei^ry. Crown.— We do not contest the first part of this application. [45S] In 

addition to the points already urged, it may be argued that the sections of 
the Indian Succession Act, which refer to the granting of probate, relate 
merely to procedure, and, as such, apply to all cases. So far as that Act 
deaU with the effect of probate, it is suhscantive law, and does not apply 
to Hindus and Mahomedans ; but, so far as it relates to the extent to which 
probata is to operate, it is a law of procedure. This view of the Act ap- 
pears to have been taken in Calcutta; In the matter of Kolya Dine (3). 

As to the second point, we say that, if probate is obtained, duty must 
be paid upon the wnole property with which the will deals. The probate, 
if once obtained, can be used for any purpose. It establishes the will. 
Himited probate is almost unknown in England. Counsel referred to the 
Charter of the Supreme Court, 1823, Act XXVII of 1860 


JUDGMENT. 

Westropp, C.J. — In this case the two surviving executors, appoint- 
ed by the will of Haji Ismail Haji Abdula, apply for ‘probate. Their 
application is, in the alternative, viz., either that probate should be 
granted to them to take effect throughout the whole of India, or (in case 
such grant should be refused) that they should be granted probate limited 
only to the share of the testator in certain ships which form part of the 
partnership property, and to certain Government promissory notes which 

stand in the testator’s name. We will deal with the second branch of 
this application first. 

The testamentary and intestate jurisdiction conferred on the Supreme 
Court of Bombay by the Charter of 1823 was in some respects more 
extensive than the jurisdiction given to the Supreme Court at Fort William. 

The latter Court was established in 1774, and by the 22nd clause of its 

Charter (which is dated the 26th March in that year), it was created a 
Court of Ecclesiastical Jurisdiction, with power and authority to adminis- 
ter and execute within the provinces of Bengal, Beharand Orissa " towards 
and upon our British sxihjects there residing the ecclesiastical law as 
^e same is now used and exercised in the Diocese of London in Great 
Britain, so far as the circumstances and occasions of the [456] said 

*'’*'*^ people shall admit or require,” and power is thereby given to 
the Court to proceed in all causes, suits, .'cc., “and also to grant probates 

same seal of the said Supreme Court of Judicature at Fort 
William in Bengal of the last wills and testaments of all or any of the said 
Bntisn subjects of us, our heirs, and successors dying within the said three 
piovinoes, countries or districts of Bengal, Behar, and Orissa; and to com- 
mit letters of administration, under the same seal, of the goods, chattels, 
credits and all other effects whatsoever of such British subjects as afore- 

who shall die intestate within the said three provinces, &o.” By that 
Chirtor, then, the power of the Supreme Court at Fort William to grant 
probates and letters of administration was limited only to the case of 
British subjects within the three named provinces. 

Ti Supremo Court of Madras was established twenty-six years later 
Its Charter is dated the 26th De cember, 1800, and by the 37th clause, 

® 1 B- 269. (3) 2 B.L.R.A.C.J. 79 
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power is given fco the Court to administer “ within and throughout 1882 
Fort St. George and the limits thereof and the factories subordinate thereto, Sep, lO, 

and all the territories which now are, or hereafter may ba, subject to or 

dependent upon the said Governmenc and towards and upon all persons Testa- 
so described and distinguished by the appellation of British subjects as MENTARY. 

aforesaid there residing the ecclesiastical law as the same is now used 

and exercised in the Diocese of London and power is given to the ^ 
Supreme Court to grant probates of the last wills and testaments of all 
or any of the said subjects of us, our heirs and successors dying and leav- 

peisonal effects within the said territories or districts respectively, 
and of all persons who shall die or have ejects zvithin the places aforesaid, 
and to commit letters of administration, under the seal of the said Court, 
of the goods, chattels, credits and all other effects whatsoever, of the 
persons aforesaid who shall die intestate." The Supreme Court of Madras 
had, therefore, under this clause power to issue probates and letters of 
administration to persons other than British subjects. 

The Charter to the Supreme Court of Bombay was not granted until 
December, 1823, The 47th clause of that Charter gives to the Supreme 
Court powers similar to those given to the Court at [457] Madras. It 
empowers the Court to administer “ within the town and island of 
Bombay and the limits thereof and the factories subordinate thereto, 
and all the territories which now are or hereafter may be subject 
to or dependent upon the said Government, and toioards and upon all per- 
sons so described aid distinguished by the appellation of British subjects as 
aforesaid there residing, the ecclesiastical law as the same is now used and 
exercised in the Diocese of London in Great Britain and full power and 
authority is given to the Court to grant probates “of the last wills and 
testaments of all or any of the said subjects of us, our heirs and successors 
dying and leaving personal effects within the said town, island, territories 
or districts respectively, and of all persons toho shall die or have effects 
loithin the places aforesaid, and to commit letters of administration, under 
the seal of the said Court, of the goods, chattels, credits and all other effects 
whatsoever of the persons aforesaid who shall die intestate, i^c." 

The provisions of Stat. 21 Geo. Ill, c. 70, s. 17 preserved to Hindus 
and Mahomedans their laws of inheritance and succession, and it 
was formerly considered doubtful whether this enactment (s. 17) did 
not prevent the Supreme Court of Fort William from granting probates 
or letters of administration to the estates of Hindus and Mahomedans. 

That enactment applied to the Supreme Court of Fort William only. A 
similar provision was, however, introduced into the charter of the Eecord- 
er’s Courts at Madras and Bombay, and into the charters of the Supreme 
Court at Madras (cl. 22) and at Bombay (cl. 29). 

The cases in which this subject has been discussed will be found 
collected in the reported case of Lalchand Eamdayal v. Gumtibai (1). It 
was eventually held in Calcutta that, with the consent of all the next of 
kin of the deceased, letters of administration to such estates might be 
granted: In the goods of Beebee Muttra (2). 

In 1844, Peel, C.J., said: “In granting administration to native es- 
tates the interference of the Court originally proceeded upon the supposi- 
tion of the consent of the pirfcies interested "(3), and in [458] the case of 

(1) 8 B.H.C.R.O.C.J. 140 (144.) 

(a) 1 Morton 75 ; 1 Morley’a Dig. 245, pi. 60. and p. 384, pi. 195, 

(3) In the goods of Shaik Nathoo, Fulton’s Rep. 485—6. 
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Milter (1) the same learned Judge said: “A Hindu is 

bound to apply for probafce. . . . We have several times been applied 

Testa- of Hindu and Mahomedan estates on consent of 

mentarv T6(med it, as it would be 

' Qsfcabbshing indirectly a compulsory jurisdiction over Hindus and 

6B. 452. ^'^ahomedans. It can only be done on the consent of all, and then the 

]urisdiction is founded on their consent. But, if done with the consent 
01 ^ome only It loould he an interference with their law of inheritance, 
Oy brcakinq the descent and makimj one representative, whereas the Hindu 
law says all representatives. Such an interference would be a violation 
of the Statute (21 Geo. Ill, d, 71, s. 17), which says ‘that Hindus and 
Mahomedans are to have their own law of inheritance and succession.’” 


, Section 14 of Act XX of 1841 [which Act related only to 

Hinous, Mahomedans and others not usually designated as British 

subjects (2) j declared and enacted that all prohates and letters of 

administration granted by any Court in cases in which any of 

the assets of the deceased were within the local jurisdiction of the Court 

granting the probate or letters of administration should have the effect of 

probates and letters of administration granted in respect of the property 

of British subjects, but for the purpose of the rceovery of debts only and the 

security of debtor paying the same, except so far as in this Act provid- 
ed. (3; 

Act XX of 1841 was repealed by Act XXVII of 1860, the Act by 
which these matters are now governed. It recites that “[it is expedient 
to consolidate and amend certain Acts now in force which provi de^greater 
security for persons paying, to the representatives of deceased Hindus 
Mahomedans, and others not usually designated as British .subjects, 
debts which are payable in respect of the estates of such deceased persons, 
and which facilitate the collection of such debts by removing all doubts as 
to the legal title to demand and receive the same.” It relates to the 
persons above specified only (4), and it re-enacts many of the provi- 
sions of Act XX of 1841, including s. 14. The section re-enacting that 
section is s. 18. which runs thus: " All probates and [459] letters 
of adnainistration granted by any Supreme Court of Judicature in 
cases in which any effects belonging to deceased persons wore, at 
the time of their deaths, within the local jurisdiction of the Court grant- 
ing the probate or letters of administration, shall have the effect of 
probate and letters of administration granted in respect of the property of 
British subjects, but for the purpose of the recovery of debts only, and the 

security of debtors paying the same except so far as is in this Act 
provided (5). 


Under the High Court Charters of 1862 and 1865 the testamentary 
and intestate jurisdiction of this Court remained the same as it was at the 
time when the Supreme Court Charter was granted— qualified, however, 
by Act XXVII of I860, s. 18, with respect to Hindus, Mahomedans and 
otbei^ not usually designated as British subjects in the manner already 
stated ; and the result is this in cases to which the Indian Succession 
Act does not apply, that probates and letters of administration granted 
by this Court in respect of such persons take effect only for the purpose 
0 recovering debts and securing debtors paying the same, except so far 
as IS otherwise provided in Act XXVII of I860. It is therefore, only 


i (2) Sacs. 1 & 16. 

(4) Preamble and a. 23. (6) See sa. 8, 21. 


(3) Vide a. 7. 
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for this purpose that probate can be granted ; and, in the case now before 
us, probate must be granted, limited as indicated in s. 18 of this Act. 

The amount of probate duty payable is regulated by Act VII of 
1870, sch. I, art. 11, which provides that a duty of two percent, shall 
be paid on the amount or value of the property in respect of which pro- 
bate is granted if such amount or value exceeds Es. 1,000. As, in the 
present case, probate is only granted in respect of such debts as may be 
due to the estate, the duty payable by the executors will be two per 
cent, on whatever the amount of such debts may be. The amount 
secured by the Government promissory notes will be included amon^j 
the debts in respect of which such duty is leviable, and for which 
probate will be granted, but the probate can have no operation in respect 

of the testator’s share in the ships mentioned in the affidavits of the 
appellants. 

With reference to the first branch of the application, viz., that pro- 
bate should be granted to take effect throughout India, we are [460] of 
opinion that such probate cannot be granted. We do not think that Cutchi 
Memons can be regarded as Hindus within the meaning of the Hindu 
Wills Act, by which s. 242 of the Indian Succession Act with the clause 
subsequently added by Act XIII of 1875 is made applicable to Hindus. 

We know of no difference between Cutchi Memons and any other 
Mahomedans, except that in one point connected with succession it was 
proved to Sir E. Perry’s satisfaction that they observed a Hindu usage 
which is not in accordance with Mahomedan law. That is not enough 
to bring them within the term ‘Hindu’ as used in the Hindu Wills Act. 
It 13 admitted that, among such Memons, marriages are celebrated by the 
Kazi, they attend the masjid, they belong to the Suni division of Maho- 
medans, and make pilgrimages to Mecca. Under these circumstances we 
must hold them to be Mahomedans to whom Mahomedan law is to be 

applied, except when an ancient and invariable special custom to the 
contrary is established. 

Probate, therefore, in this case cannot be granted to take effect 
throughout India. It must be limited to this Presidency, and will be in 

confine its operation within the limits prescribed by Act 

XXVII of 1860. 

Attorney for the applicants : Mr. E. W. Payne. 

Attorney for Government : Mr. B, V. Hearn, 


6 B. 460. 

TESTAMENTARY. 

Before Sir Michael Boberts Westropp, EL, Chief Justice, and 

Sir Charles Sargent, Justice, 

In the matter op the last Will and Testament op Thaker 

Madhavji Dharamsi. 

Gokaldas Madhavji, Applicant. 

[27th September, 1882.] 

Indian Succession Act {X of 1865), as. 179. 22Q^Probate-Limited probate. 

cannot be granted in cases where under 
s. 179 of the Indian Succession Act (X of 1865) the whole estate is vested in the 

6 X 60 Utor» 

[R., 26 B. 571 = 4 Bom. L.R. 9.] 
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1882 The applicant in this case was the only son and universal legatee 

and devisee of the testator (a Hindu) who died on the 18th January, 1880. 

Testa- ^ large amount of property, both [461] moveable and immove- 

which, with the exception of a house of trifling value, was self- 
' '^-cquireJ. The testator left a widow and a married daughter him sur- 

6 B. 460. ^'*1 ^as dated the ISth March, 1879. The applicant now 

sought probite limited to certain specified outstanding debts and shares 
in joint stock companies. 

InvBTatiiy t for the applicant. — The will in this case was made in 1879 
and therefore, ;by the Hindu Wills Act. s, 2, the Indian Succession Act (X 
of 1865) applies. We only need probate for the purpose of collecting a 
few outstanding debts, and effecting the transfer of some shares. As 
the only son of the testator the applicant takes all the property without 
the assistance of the Court, and it is unjust to make him pay duty upon 
the whole estate when he only needs probate to deal with a small part of 
It. The issue of limited probate is contemplated by the Indian Succession 
Act. Sections 212 and 220 enable the attorney of an absent person to- 
obtain such probate, so that hereafter, when the applicant leaves Bombay 
he will be able to obtain indirectly what he now asks for directly. 

[Westropp, 0. J, No. 488 of the Supreme Court Rules, which is 

continued in force by Rule I, Chap. II of the High Court Rules, requires 

us to follow the English practice in the absence 'of special legislation 
inconsistent with it.] 

But the rule in England, that limited probate should not be given, is 
not inflexible : see Brown’s Probate Practice (ed.) 214. The rule, if it 
exists in India, should be relaxed in the case of Hindus who are not bound 
to taka out probate. In England Probate duty is a kind of succession 
^ty, and it is paid by every one, but that is not the case in India among 
Hindus. A son may succeed to property of any amount, and mav deal 
with it without taking probate. Section 226 of the Indian Succession Act 
enables the Court to grant limited probate under special circumstances. 

Hon. P.Ij. Lcitham (Acting Advocate-General), for the Government. — 
To England limited probate cannot be granted except where the will itself 
limits the interest of the executor, and the law applicable in this case is 
the same as English law : Sutton v. Smith (1). The rule in that case is 
the rule laid down in [462] s. 219 of the Indian Succession Act: Wil- 
liams on Executors (8th ed.), 387, We say a general probate must be 
granted, or none at all. 

JUDGMENT. 

Westropp, C.J. — We think that this application for the grant of 

limited probate to the son and executor of the testator must be refused. 
In this case the will was made subsequently to the passing of the Hindu 
Wills Act (XXTof 1870). By the Act certain sections, and amongst them 
s. 179 of the Indian Succession Act (X of 1865), were declared applicable 
to all wills of Hindus made on or after the 1st September. 1870. Section 
179 provides that the executor of a deceased person is his legal representa- 
tive for all purposes, and that all the property of the deceased vests in him 
as such. It is clear that under this section the interest of the executor in 
the property of the deceased is not limited as it is in oases falling under s. 18 
of Act XXyil of 1860. This latter Act only affects the powers of executors 
of wills which do not come within the provisions of the Succession 


(1) 1 Lee Eools. Oases 275, 
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Act, so that we have not now to consider it. There appears to be no 
provision in the Succession Act which authorizes the Court to grant pro- 
bata limited to part of the estate in cases where under s. 179 the whole 
estate is vested in the executor. It has been contended that this can be 
done in the present case under s. 226, but we do not think this section in 
any way applicable. By the will the testator’s property is given, without 
reservation, to his son who is the applicant, and no circumstance has been 
Drought to our notice which would justify us in holding (in the words of 
e section! that the nature of the case requires ” any limitation to the 
probate. It has been suggested that there is no obligation uoon the 
applicant to take out probate at all ; that, as sole heir of his father, the 
whole property devolves upon him even though the will should never bo 
authenticated by the Court ; and that it is a hardship under these circum- 
stances to require him to take out a general probate and to oav duty unon 
the whole estate when he needs probate only in order to enable him' to 
deal with a small fraction of the testator’s property. It may he a hard 

case, but we do not think that that circumstance brings it within the 
provisions of s. 226. 

As the applicant is in Bombay it is not necessary for us to [463] 
consider whether it would be possible for him, under ss. 212 and 220 of 
the bucoession Act, to obtain, in the circuitous method suggested in 
argument, the limited probate which he. desires. 

Application refused. 

Attorneys for the applicant : Messrs. Horc, Conroy, and Brown. 

Attorney for Government : Mr. R. V. Hearn. 
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APPELL.ATE CIVIL. 

Before Mr. Justice Melvill and Mr. Justice Kemball. 

Shiddheshvae (OnpiJiaZ Plaintiff), Appellant v. Ramchandrarav 

(Urigmal Defendant), Respondent.* [10th April, 1882.] 

Collector-Jurisdiaicn 

tion-Estoml. ^ ^ by a person not owner- A gent -Rati fica- 

hasbernas°^Bnerto®anoffi° Act III of 1874, stating that a oaMn 

nas Deen assigned to an officiator as his remuneration, and granted by the Col- 
lector tosave a vate from attachment before judgment, does not sLlude the 

mlv hft to make a decree, notwithstanding that the decree 

may be rendered inoperative by the Collector issuing a fresh certificate. 

A Hindu to whom Act XX of 1864 (Minors Act) is not applied and who is not 

fr/agfol Lteenfers. 

The plaintiff sued the defendant on mortgages executed to the plaintiff by the 
adoptive mothers of the defendant (who were also defendants) subsequently to 

a^aS'^the dB?e d ? if contended that the mortgages had become effectual 
as against tbs defendant by reason of hm subsequent conduct. Evidence was 

pven that he had promised hi.s adoptive mothers to redeem the mortgages and 

that he had stood hy and allowed the plaintiff to carry out the provisions of the 

detriment by paying maintenance to^the defendant 

hf ““‘ain mortgages which had been created 

by them previously to the adoption of the defendant. 


1682 

SEP. 27. 

Testa- 

MENTATY. 

6 B 460. 
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Held, that the defendant was not liable upon the mortgages. His promise to 
redeem the mortgages was not made to the plaintiff, but to his adoptive mothers, 
and there was no consideration for such promise as he made. Nor could the 
promise have the effect of ratification, for the ratification of the unauthorized 
contract of an agent can only be effectual when the contract has been made by 
the agent avowedly for or on account of the principal, and not when it has 
been made on account of the agent himself. 

[464] Held, also, that knowledge on the part of the defendant that the plaintiff 
was carrying out the part of the mortgage deeds, and his allowing the plaintiff 
to do so, did not estop him from disputing them afterwards, for it was no part 
of hiB duty to step in and protect the plaintiff against the oonseouenoes of his 
own unauthorized dealings with his property. 

[R.. 37 B. 37 = 14 Bom L R. 793 ; 54 P.R. 1902=:64 P.L.R. 1902.] 


This was a regular appeal from the decisioa of Rio Bahadur 
Purushotam S. Binivale, Subordinate Judge (First Class) at Satara. 

The plaintiff sued Lakshmibai and Bhavanibai. widows of one 
Mahipatrav and Ramchandrarav, their adopted son. He alleged that 
the widows executed two mortgage deeds to him for Rs. 5,000 and 
Rs. 4,000 on the 27th August, 1867. and 15th April, 1868, respectively, 
which sums he claimed with interest and mesne profits. 

The female defendants admitted the execution of the deeds, but plead- 
ed (inter alia) that they were executed during the minority of their adopt- 
ed son, the third defendant who alone was responsible for the plaintiff’s 
demand. They also stated that the plaintiff had agreed to give them a 
certain amount for maintenance, and if he continued to give them that 
amount they would not oppose the plaintiff's claims. The third defendant 
(inter alia) contended that the property mortgaged was deshninkhi vatan, 
and assigned to the officiator as remuneration, and not alienable without 
the sanction of the Collector of the district. He also contended that the 
acts of the first two defendants did not bind him, he having been a minor 
at the date of the deeds. 

The Court below held that the deeds had, in fact, been executed, but 
that there was no legal necessity for their execution, and that the third 
defendant was not bound by the acts of his adoptive mothers. It was of 
opinion that there was collusion between the plaintiff and the widows. 
It also held that the Golleobor having certified, under s. 10 of the Vatan 
Act (Bombay Act HI of 1874). that the property was vatan, the mort- 
gages should be held to be of no effect, and a decree was made in 
favour of the plaintiff against the first two defendants only. 

The plaintiff appealed to the High Court, making the third defendant 
the only respondent. 

Inverarity (with him Kirloskar), for the appellant. — The adoption 
of the third defendant by the first and second defendants took [ 468 ] place 
in 1864, that is, before the ox 0 out!on of the earlier of the plaintiffs 
mortgages. The two defendants were indebted in large sums at that time, 
and the plaintiff paid them off. The mortgages to the plaintiff were before 
the Vatan Act of 1874. The Collector of Satara under s. 10 of the Act, 
did grant a certificate on the 28th of February, 1879, declaring the pro- 
perty to be vatan assigned to the officiator as remuneration ; but this 
certificate touches only beneficial personal interest. Section 10 of the 
Act does not empower the Golleotor to declare a mortgage to bo null and 
void. The third defendant acquiesced in the acts of the plaintiff and of 
the other defendants for many years after he attained the age of majority, 

-that is eighteen years complete. He even promised his mothers to 
redeem the mortgages. 
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JUDGMENT. 

Mblvill, J. — la this caso tao Colloctorof Safcarahas given a certifi- 
cate under the provisions of s. 10 of Bombay Act HI of 1874, in which 
he states that the whole of the property against which the plaintiff seeks 
to enforce his mortgages isdeshmiikhi vatan assigned as the remuneration 
of the ofiBciator, and, consequently, inalienable. This certificate appears, 
to have been issue! to defeat an attachment before judgment placed in 
this suit, and, having fulfilled its object, it cannot be said that it operates 
to exclude the jurisdiction of this Court to make a decree in the plaintiff’s 
favour. There can be no doubt, however, that if this Court were to make 
such a decree, the Collector would immediately renew his certificate, and 
this Court would then be constrained, by s. 10 of the Act, to cancel its 
decree, which would consequently be wholly inoperative. Under these 
[ 466 ] circumstances it seems strange that the plaintiff should have 
thought it worth his while to press this appeal. 

Independently, however, of this consideration, wo are of opinion that 
the plaintiff is not entitled to a decree against the third defendant, 
Bamchandra, or against the mortgaged property. The mortgages were 
executed on the 27th August, 1867. and the 15th April. 1868, by the 
two first defendants, Lakshmibai and Bhavanibai, in their own names. 

These ladies had adopted the third defendant Eamchandrarav in 1864. 
Consequently, at the date of the mortgages, they had no right to deal 
with the property as their own, since it had long since vested in Eam- 
chandra. Nor, even if they had professed (which they did not do) tp^deal 
with it as Eamchandra’s guardians, had they any power so to act : for 
the evidence proves to our satisfaction that, at the date of the earlier of the 
two mortgages, Eancchandra had attained the age of sixteen, and, 
therefore, as Act XX of 1864 had not been applied to him, he was! 
according to the rulings of this Court, no longer a minor : Shivji Hasam and 
others v. Data Mavji (2) ; Hari Mahadaji v. Vasudev Moreshioar (3) ; 

Gungadhur v. Ghimnaji (4). 

The mortgages having been effected by persons who had no authority 
to deal with the property, it is contended that they have nevertheless 
become effectual through the subseqent conduct of Bamchandra. It is 
in evidence that Bamchandra promised the two first defendants that he 
would redeem the mortgages ; but he made no promise to the plaintiff, 
nor was there any consideration for such promise as he made. Nor can 
the promise have the effect of a ratification ; for a ratification of the 
unauthorized contract of an agent can only be effectual when the contract 
has been made by the agent avowedly for, or on account of. the principal, 
and not when it has been made, as in tbe present case, on account of the 
agent himself : Wilson v. Tumman (5). The only other ground on which 

(i) 12 B.H.G.R. 281. (3) 2 B.H-C.R, 325. 

(5) 6 M. & G. 236. 


Lang (with him Shantaram Narayan), for the respondent. — The 
female defendants had no right to mortgage : Bai Kesar v. Bai Ganga (1). 
At the date of the earlier mortgage the third defendant was more 
than sixteen, which is the age of majority according to Hindu law. 
Evidence shows he was eighteen. Any promise made by him was 
without consideration, and ineffectual. It did not amount to ratification. 
The fact that he allowed the plaintiff to give maintenance to his mothers 
does not debar him from disputing unauthorized dealings with his property. 


(1) 8 B.H.G.R. A.C.J. 31. 
(4) 5 B.H.0.R.I95. 
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Bamchandra is bound, is that he stood by and allowed 
detriment' *^he mortgage deeds to his own 

fwTtoT^^T^ by the wILws^Xously 

duty (even rhe k ' V'^f^"- Bam" handra’s 

Lmihanl consequences of his own unauthorized dealings with 

Bamchandra s property. If he has acquired, bv assignment anv valid 

in anothS'^suit if h'' plaintiff to assert his da m 

The decree of the Subordinate Judge is confirmed with costs. 


6 B. 467. 

appellate civil. 

•Before Mr. Justice Mclvill and Mr. Juslice Kemball. 

i^IA-UL-NISA 

- u ANOTHEU (Oru/inal Defendants), Respondents.* 

noth April, 1882.] 

P'-<’I-r‘,t-Vatmu of suck salc~Guardian-Sa,^ticn 

iStis'tglgH.ssa; 

777 Wt ‘ 7 had bean apimved of rH Tho 

Auiuut, d,3 guaraian, to anenAto a minor s property. 

ford^l!^ J.Mh/*'’”'''.?” constituted a sufficient authority 

inp In AT K A provided that the transaction was one which accord 

perty of his ward whpn th i \ a guardian to sell the immoveable pro- 

Lch%ropert7tB n ct“rv io tL’T”r“' died in debt, or when the sale of 
thfi nrlca^f ^ ^ aeo 0 ^i>Ary for the mainteuanoe of the minor. The tvidenoe in 

of hfs heirs oxh\ed the distressed condition 
of the Lirs. ^ ^ authoiont degree to justify the sale oi the whole property 

o° appeal against tho decree of Rao Bahadur Man"eshrav 
Balvant. Subordinate Judge (First Class), Surat. Man.eshrav 

Ihe plaintiff m this case sought to establish her title to a fourth of 

her husband Kutubudin's share in the three-annas' share i^ rifiRl fh^^ 

rupee adjudged to Mir. Kamrudin in the estate of the late Nawab of Surat 

amounting to Rs. l,75,-llo.8-ll. The defendants relied ZrthJr pi 

chase of the throe-annas’ sharo from tho plaintiff’s husband and the other 
noirs and doscondanfcs of Mir Kamrudin oiner 

wholhoj KutubuL waa b™.rb( “.e 

aviDg been admittedly a minor at the date of the sale. The Subordinate 


* Regular Appeal No, 37 of 1880, 
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Judge held that the plaintiff's husband, although a minor, was bound by 
the sale, and dismissed the plaintiff’s claim. 

The plaintiff appealed to the High Court. 

Pa-iidurang Balibhadra, for the appellant.— The plaintiff’s husband 
being a minor at the date of the sale, his elder brother acted for him. But, 
according to Mahomedan law, he is a remote guardian, and had no control 
of any kind over the property of his ward. The sale was, therefore, in- 
valid. No greater powers can be exercised by a de facto guardian who 
has not legally completed his right to manage a minor’s estate than can 
be exercised by a guardian appointed by the Gomh : Abhassi Begavi y. 
Maharanee Eaj-Roop Koonvar (1). 

Shantaram Narayan ; for the respondents.— Any defect which might 

have existed in the guardianship was cured by the sanction of the rulin^ 
power. ° 
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JUDGMENT. 


Melvill, J. — The plaintiff’s husband, Kutubudin, was admittedly a 
minor, at the date of the sale, viz., the 30th April, 1855. The guardian who 
acted for the minor in the transaction was his elder brother Hemdulla. 
It is contended that it was not competent to such a guardian to alienate 
his ward’s property. In Macnaghten’s Principles of Mahomedan Law, 
Chap.VIII, s. 5, it is said : Guardians are near or remote. Of the former 
description are fathers and paternal grandfathers and their executors and the 
executors of such executors. Of the latter description are the more distant 
patneral kindred, and their guardianship extends only to matters connected 
with the education and marriage of their wards. The former description of 
guardians have power over the property of the minor, for purposes beneficial 
to him. In their default this power does not vest in the remote guardians, 
[469] but devolves upon the ruling authority.” This being the law on the 
subject, it may well be that an alienation by Hemdulla would have been 
void, if it had not received the sanction of the ruling authority. But as we 
have already noticed in the companion case which we first heard [Mir 
Azimudin Khan v. Zia-uUNisa (2)], Mr. Hebbert, who was the Governor’s 
Agent at Surat, and the representative of the ruling authority in the 
management of Mir Kamrudin’s estate, was consulted as to the sale, and 
approved of it. He reported to the Government that the transaction was no 
bad bargain for Mir Kamrudin’s heirs, and thereupon the Government 
commuuicated to Mr. Hebbert their sanction to the sale. It does not appear 
that the circumstance that some of Mir Kamrudin’s heirs were minors was 
brought prominently to the notice of the Government ; but Mr, Hebbert 
was well aware of the fact, and there is no reason whatever to suppose 
that the Bombay Government would have taken any other view of the 
transaction, if it had been expressly informed of a circumstance of 
which it was probably not ignorant. Under these circumstances we think 
that the sanction of the ruling power constituted a sufficient authority 
for the act of the guardian, provided that the transaction was one which 
a duly-constituted guardian might have entered intoon behalf of his ward 
under the rules of the Mahomedan law. Now at p. 61 of Macnaghten’s 
Principles are enumerated seven circumstances under which a guardian 
is at liberty to sell the immoveable property of his ward. One of these 
circumstances is where the minor has no other property, and the sale 
ofi^ absolutely necessary to his maintenance. Another is where the 


(1) 4 0. 33. 


(2) 6 B. 309, 
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lafce iucumbent died in debt, which cannot be liquidated but by the sale of 
such property. We are of opinion that the evidence establishes that these 
two circumstances, vh., the indebtedness of Mir Kamrudin and the dis- 
tressed condition of his heirs, existed in a sufiBcient degree to justify the 
sale of the whole property of the heirs. For these reasons we confirm the 
decree of the Court below with costs. 


6 B. 470. 

[470] APPELLATE CIVIL. 

Before Mr, Justice Melvill and Mr. Justice Nanabhai Haridas. 


Nahalchand {Plaintiff) v. Bai Shiva and another (Defendants.)* 

[4th April, 1882.] 

Hindu latv--Gusbani and wife—Wido7o -Re-marriagc-Liability of widoiv who'has re- 
man ted for debt contracted during widowhooi—Liability of jvife for debt contracted 
during coverture-Personal liability of widoxo-Slridhan. contracted 


A Hindu woman who was a widow when she executed a money bond, but has 

subsequently re-marned, is personally liable for the debt. Her liability is not 
restricted merely to her stridhan. ^ 


Tr ^ivil Procedure, Rao Saheb Ranohhodlal 

K. Desai, Subordinate Judge of Borsad, submitted the following case for the 
opinion of the High Court 

t T> of April, 1880, the defendants executed a money bond 

for Rs. 4o in favour of the plaintiCf, thereby binding themselves to pay 

XU?' u amount of the bond personally, and the bond recites 

that this bond has been passed in settlement of the claim the plaintifif 
had against the deceased husband of the defendant No. 1, and on the 
terrns of this bond the plaintiff has sued to recover the amount of 
the bond with interest from the person and property of both the defend- 
ants : but the defendant No. 1 has, as is admitted by the plaintiff, 
performed a re-marriage since the execution of the bond sued on. and hence 

a question arises, whether a decree can be given against the person and 

property of the defendant No. 1. or must be restricted only to her 
stridhan ? 

iVa^/iw6/iai Bhailal v. Jhaver Eaji (1) it has baen 
ruled by the High Court that, under the Hindu law, a wife who has 
voluntarily separated from her husband, without any circumstances justi- 
lying her separation, is liable for debts contracted by her (even for 
necessaries) although without her husband’s consent ; but her liability is 
imited to the extent of any stridhan she may have, and this ruling was 
followed by the High Court in its Original Side in the case of Govindji 
Khimjtv. Lakkmidas Nathubhai, his ivife Bai Gomtibai and another (2), 
oven though the wife contracted for the debt jointly [471] with her hus- 
band and separately for herself with her husband’s consent. It thus 
appears that the person of a Hindu married woman is protected, and not 

liable to arrest, for the payment of a debt contracted by her either with or 
without her husband’s consent. 

/ ^ inability to find from any of the reported oases, 

or from the Mitakshara, or from the Vyavhara Mayukha. anything that 

^^Ill justify mein holding the person of a Hindu widow not liable for the 


(1) 1 B. 121. 


Civil Roforence No. 9 of 1882. 

(2) 1 B. 318. 
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pay meat of the debts contracted by her ; but, on the contrary, I find from 
the old cases decided by the Sadar Divani Adalats of Bombay and Bengal 

Desai v. Mt. Bhanee, widow 
ofGokool Lakmidas, and another (1) ; Ootamram and Himutram sons of 

Wajehram D^sa^ v Hargovindas Eurjeevandas ( 2 ) ; and M Tootle 
d^bTbcJrrefbT: Sadar Divan. Adalats ruTed thatl 

Nara^-an Mayukha (translated by Eao Saheb V.shvanath 

^ J^aodlik) certain modes ot recovering the debts by a creditor are 
specified, and no distinction is therein made between a male and a female 
ebtor as regards the modes of recovering the debts {vide pp. 109 to 115) ■ 
but, on the contrary a passage occurs at p. 114 ' that a Znan shall paa: 

the debts agreed to by her or contracted by her jointly with the hnsbar.;^ 

» by herself .lone- (s,J) 3 I,, si , .11 p.y other Xb™ Ibis stowf 

by her, or contracted by her jointly with her husband, or by^herself 

text 2lTr%ii ? Mltakshara {vide Coleb. Dig., Book I. 

h 7 h 7 term used in these passages is woman,’ which includes 

both a married woman whose husband is alive and a widow • it thus 
appears that there is no distinction made between the liability of a Hindu 
harried woman and that of a Hindu widow for debts contracted by them 
*7 in fche cases of Nathicbhai Bhailal v. Jhaver Raiii 

and others, [472] referred 

by heHs imit2V'7 i ^ contracted 

have been pased, not on any particular text of Hindu law but on tL ore 

IfiT^onseT^Vh 1861 and 

min! decisions have not been reported ; and thus I have no 

7sed h! reasons or the authority on which the learned Judges 

based their decisions m the special appeals above referred to. Under 

these circumstances I am unable to find whether the High Court intended 

widows who have remarried after the contracting of the debt and evZ 
to a Hindu widow who has not remarried. 

In the case of a Hindu married woman it mav I <?nhrr>Jh • 

dered that she contracted the debt with reference to her stridhan which^is' 

analogous to a woman’s separate property in England but il the case 
nffg bas remarried subsequently to the contractine 

considered, for the creditor had at the '■ime af 
whmh she contracted the debt, no means of knowing that she would” marry 

all state that this Court as well as 

all other Courts m this district have hitherto bean giving decrees against 

the person and property of Hindu widows for debts confracted by them 
Considering that this point is of general importance and that itTs 
one on which I entertain some doubt, I deem this reference necessary 

being in the affirmative I 
have given the decree against the person and property of the defendants 

contingent upon the decision of the Honourable the High Court ” 

ine parties did not appear. 


(1) 2 Borr. 185, ed. of 1863. 
(3)6 Beng. S.D.A.R. 164. 


(2) 2 Borr. 127 ed. of 1863 
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OPINION. 

Per Curiam , — Tha Court thinks that the decree passed by the 
Subordinate Judge is correct. 

6 B. 473. 

[473] APPELLATE CIVIL. 

Before Mr, Justice Melvill and Mr. Justice Nanabhai Haridas, 


Narotam {Plaintiff) v. Nanka and others (Defendants).* 

[28th March, 1882.] 

Hindu law — Hmhand and wife‘s Con tract— Liability^ Stridhan, 

A Hindu married woman who contracts jointly with her husband is liable to 
the estent of her stridhan only, and not personally. 

[F.. 12 B. 228.] 

Under s. 617 of the Code of Civil Procedure, Eao Saheb Madhu- 
vachhram. Subordinate Judge of Anklesvar, submitted the following case 
for the opinion of the High Court : — 

“ One Narotam Lalabhai, of Anklesvar. instituted a suit, within the 
Small Cause Court jurisdiction of this Court, against a Dbed by name 
Nanka Madhav, his wife Bai Dahi, and two others on a simple money 
bond alleged to have been passed by them on Jeth Sudi 12th Samvat 
1935, corresponding with the Ist of June, 1879. Nona of the defendants 
have put in appearance, and the case has been tried ex parte. The issues 
fixed for decision are — 

** 1. Is execution of the bond sued upon proved ? 

*' 2. Is the defendant Bai Dahi liable for the claim under the Hindu 
Law ? 

From the evidence adduced by the plaintiff it appears that, about six 
years ago, the defendant Nanka wanted to marry a son of his, and was 
in need of money. He went to the plaintiff, and asked for a loan. The latter 
accommodated him with the amount required, and a khat was written. In 
this khat or bond the obligors were the defendants Nanka, his wife Bai 
Dahi, and two sureties. In 1879 the debt was renewed, and the bond, 
on which the action has been based, was written. Two witnesses, Gopal 
Gowan and Nathabhai Rasikdas. examined by the plaintiff, prove beyond 
a doubt that the defendants executed the bond sued upon in favour of the 
plaintitl. 

" The question then arises — ‘ is the defendant Bai Dahi liable for 
the claim ? ’ At the time the debt was contracted she lived with her^hus- 
band Nanka, and the plaintiff himself admits that even now the hus- 
band and wife live together. Under these [ 474 ] circumstances whether 
coverture affords a protection against responsibility is the point that 
demands consideration. So far as 1 am aware, the practice in the Mofus- 
sil has been to hold that a married woman, under the provisions of the 
Hindu law, is not answerable for a debt contracted by her jointly with 
her husband. This interpretation is supported hy a ruling of the late 
Sadar Adalat (Pitamber Jetha and Bai Oojamv, Harivallahhdas Rnnehof- 
das (1) ) and by the decision of the High Court in Parsotam Javerchandv, 
Moti Bhikha and his wife Bai Oanga (decided on the 23rd of March, 1865, 

• Civil Reforenoe No. 17 of 1882. 

(1) 7 Har. 202. ‘ . . 
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K Causes at Ahmeda- 

Daa/. r5otb tbese cases are directly to the nninf; • Knf fK.a;^ « ^.u ‘i. 

SL*'°Nr\h^- obserktions made “by 

r® r ™lu“tarily separated from her husband without any olrZm 

stances justifying her separation was held liable for a debs contrLted bv 
her, although without her husband's consent. In 2 Macn p 278 
case 2. ,t is said : ' It is a general principle in law thL a wifi ’ 
incompetent to contract a debt, or to execute any obligation • but 
as s contracted by a woman of any of the superior tribes ’such 

as a Brahmmee or Kshatria, for the support of the family it’ ZJ^ 

con “““^rating persons incoZlnTto 

or wholl, depeJent by Tintni 

or a decrepit old man, or in the name of another by a person wi then! 
authority, is utterly null ’—Institutes of Manu, ch. viii sbl 163 Tha 
expression wholly dependent' refers to slaves and women. ’* Dav and niphi- 

kwfM'’°'d^“ 'U a state of dependence • but^^n 

mv brfefZTth '-ather addicted to theZ they 

may be left at their own disposal. Their fafhAro <.u • 

childhood, their husbands protect them in youth, their sons protect “Zm 

m age , a woman IS never at for independence.’— Zfud. ch. 9. y. 2 and 3 

Katayana IS more explicit. According to him ‘let no man lend 
anything to women, to slaves, or to children; whaZer Thins of 

roTl ^^~^or cannot, m [m2 general 

recover without the assent of their guardian or master.’-CoIeb. Sg. Bk I 

c . 1, s, 2, part viii. No doubt a married woman can acouire and hold 

exercises an absolute control over some 
sorts of her strtdhan. But this is only an exception, and because [t sTn 

OTception her power of disposal is expressly declared bv Hindu lawyers 

Moreover, it is not every sort of stridhan which can be disposed of at her 

regularly acquired for the man to whom they belon« ’-MaZ ^r -- 

V. 416. The Madras High Court has, no Lubt held thaT e J ;Z"' 
acquired by a married woman during coverture does not pLs^tf 

h K But it is equaUy ole!r 

that the husband has some power over the ; u* 't 

and may take it under certain circumstances : Mitakshara ch 11^ 
arts 32 and 33; and Vyavahara Mayukba. ch.Tv sT’ ^ I’o In 
Dantulur^ v. Mallapudi (3) the .lodges (Holloway and Innes 

s the following passage from Golebrooka (obi 

S.611) which was not jjuoted in the argument, “and she is subiect to 
his control even in regard to her peculiar aud separate pronertr” a 
passage written by this greatest of all authorities with all the texts f’mm 

Jimut Vahana and his own Digest before him. and ZZZlt lt T 
repeated texts of Hindu law as to the absolute dependeZe Tto ev! ^ - 
act of the woman, and at the fact abundantly clear from the historZof 


(1) 1 B. 121. 


(2) 3M.H.C.R. 272. 
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our own law, that so-called absolute property is quite consistent with 
restricted power of alienation, and that this is still more conspicuously 
the loasp w'ith the Hindu law, we could not, without the greatest consider- 
ation, conclude tbat a woman can without the consent of her husband, 
during coverture, absolutely alienate even her own landed property.’ Some 
texts apparently tend to show that a wife is [476] personally answerable 
for debts contracted by her jointly with her husband. Yajnavalkya 
declares : A debt acknowledged by her husband, or contracted by her 
jointly with her husband, or son, or contracted by the woman herself, must * 
he naid by a wife or mother; no other debts shall a woman bo compelled ‘ 
to pay.’ — I Goleb. Dig.. Bk. I, ch. v, ccx. Kutayana follows in the same 
strain. The texts of Yajnavalkya and Katayana are quoted by the author 
of the Vyavahara Mayukha, ch. v. s. iv, para. 20. A careful perusal of them 
cannot fail to convince that they 'refer to the liability of the woman a fter 
the death of her husband. The order of those bound to pay the debts of a * 
deceased person is mentioned in the IGth and the succeeding paras of s. iv. 
ch. V, of the Vyavhara Mayukha. Vijnyaneshwar accordingly remarks 
that a debt contracted by a wife jointly with her husband must, on failure 
of the husband, be paid by the wife if she have no male issue. — Mitakshara. 
ch. 3, 13.. Jagannath in commenting on a text of Katayana (I. Goleb. Dig., 

Bk. I., chs. v. ccxix) quotes with approbation this passage of Vijnyanesh- 
war, and says : * Suppose a man whose son is an infant, and whose wife 
has contracted a debt jointly with her husband, but he dies, and his son 
inherits his property : — in that case by whom should the debt be paid ? 

By the son Cilone.* 

“ Debts contracted by a married woman for domestic purposes are 
payable by her husband. The Hindu law in this particular is in unison 
with the English law. According to the latter a wife has no independent 
existence. According to the Hindu law, also, the wife merges in the 
husband. ‘Whatever be the qualities of the man with whom a woman is 
united by lawful marriage, such qualities oven she assumes : like a river 
united with the sea.’ — Manu, ch. 9. v. 22. For this reason no sacrifice is 
allowed to women apart from their husband. A wife is declared by the 
Vedas to behalf of her husband's body. 

*' On a consideration of all these authorities I am inclined to the opi- 
nion that a Hindu wife is not liable, during her husband’s lifetime, for a 
debt contracted by her jointly with her husband. She has, no doubt, power 
to hind her peculiar property to some extent ; but, then, there must be a 
special agreement to bind such property. From the observations made by 
Mr. Justice Nanabhai [477] Haridas in Nathubhai v. J /tai’cr, above cited. 

I feel a doubt whether tho view taken by mo is correct, and, therefore, 
think it ri^ht to obtain the orders of their Lordships the Judges of the 
High Gourt before finally disposing of the same.” 

Tho parties on either side put in no appearauce before the High < . 
Gourt. 

* 

OPINION. 

* 

Per Curiavi. — The Gourt thinks that Nathubhai Bhailal v. Jhaver 
Baiji {!) and Goviiidji Khwijiv. Lakhmidas Nathubhai (2) are sufficient i 
authorities for holding that a married woman who contracts jointly with 
her husband is liable to tho extent of her stridhan only. 
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APPELLATE CIVIL. 

Before Mr. Justice Melvill and Mr. Justice Nanabhni Haridas. 
Eamchandea {Plaintiff] V. Bhikibai [Defendant].* [4th April, 1882.J 

^ ^ ^ 0 / 1877), s. 9 —Civil Procedure GoU {Act X of 1877) s. 13 

mL'SS Sr. Si" tx; r'’m i, ‘thtTX 

Act III of hv TAfll f rejection of a pUint under s. 13 of Bombay 

on the lav of the failure of the plaintiff to attend with hie proofs 

[Di88.. 24 B. 251 ; K., 21 B. 91 (97) ; 25 B. 82 ; 28 B. G01 = 6 Bom. L.R. 612.] 

Tn,1 ^ V. M. Bodas. Subordinate 

Judge of Yeola, under s. 617 oi the Code of Civil Procedure. The plaintiff 

rim ^ (I of 1877), to recover possession 

o some immoveable property, alleging that he was dispossessed of the same 

otherwise than m due course of law within six months of the date of suit. 

The defendant answered that, the suit coaid not be maintained, as an 

plaintiff against her on the [478] same cause 
of aetiori and for the recovery of possession of the identical property had 

trT?rM« 7 r ' Mamlatdar’s Court at Yeola under s, 13 of Bombay 
Act III of 1876, the said plaintiff having failed to appear before that Court 
on the day appointed for the bearing of the suit. 

The plaintiff admitted that the Mamlatdar's Court did dismiss his 
suit two months before, and that he did not avail himself of the remedy 
given to a defaulting plaintiff by the last clause of s. 13 of the Mamlatdar’s 

Act for the rehearing of his suit. 

Under these circumstances the Subordinate Judge felt a doubt as to 
Whether the suit now brought under the Specific Belief Act would lie and 
referred the matter for the orders of the High Court, expressing his’ own 
opinion that the suit would he. He submitted that the Mamlatdar’s 
action m rejecting the plaint under s. 13 of Bombay Act III of 1876 
was analogous to the action of the Civil Court in'dismissino a 
under s. 103 of the Code of Civil Procedure (X of 1877); that the 
rejection of the plaint in the former case was not the hearing and final 
decision of the matter in dispute ; and that the plaintiff’s failure to avail 
himself of the remedy provided m the last clause of s. 13 of Bombay Act 
III of 187 d did not preclude him from bringing a second suit on the 
same cause of action. He said that if the Legislature had intended to 
preclude such a suit, it would have expressly made a provision to that 
effect, as it did m s. 103 of the Code of Civil Procedure* ■ 

The plaintiff put in no appearance in the High Court. ' 

Pandurancf Balibhadra, appeared for the defendant. 

OPINION. 

Per Cwnaw.-We entertain no doubt that it would be contrary to 
the intention of the Legislature to allow a plain tiff, whose plaint has 

• Civil Reference No. 15 of 1882. 
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1882 been rejected for default in the Mamlatdar's Court under Bombay Act 
APBiii 4. Ill of 1876, to bring another possessory suit on the same cause of action 

in the Civil Court under s. 9 of the Specific Belief Act, 1877. The rule 

Appel- of res judicata is laid down in s. 13 of Act X of 1877, and we think that 
LATE the rejection of a plaint under s. 13 of Bombay Act III of 1876 is a 
Civil, hearing and final decision of the suit within the meaning of s. 13 of the 

Code. It is certainly a final decision, and the [479] section of the 

6 B. W7. Bombay Act itself treats the suit as having been heard, for it provides 

that the plaintiff may take certain steps to have the suit reheard. We, 
therefore, answer the question referred to us in the negative. 

Order accordingly . 

6 B. 479. 

APPELLATE CRIMINAL. 

Before Mr, Justice Melvill and Mr. Justice Kemball. 

Empress v. Caspar D'Silva.* [20bh April, 1882.] 

t 

Jurisdiction^Sayiction to 2 )rosecute granted by District dudge^Poxuer of savxe personae 
Session Judge to try ike offence — Crimmal Procedure Code {Act X of 1872), ss. 472 
and 473. 

A District Judge who has, on hearing a civil appeal, sanctioned the prosecution 
of a party for forgery, is not debarred by s. 473 of the Code o! Criminal Proce- 
dure (Act X of 1872) from trying the offence in his capacity of a Session Judge. 

[F., 2 Bom.Cr.Cas. 27 = 15 Bom.L.R. 104 = 14 Cr L.J. 190 = 19 lud. Caa. 190 : U.B.B, 
(1897—1901), 127 (130) ; Appl.. 16 0. 766 (770) (F.B ) ; R., 14 A. 354 (355): 2C. 
W.N. 613 ] 

The accused Caspar D’Silva, a Portuguese shopkeeper in the city 
of Ahmednagar, was tried before W. Wedderburn, Session Judge, of 
having forged a receipt, and sentenced to suffer rigorous imprisonment 
for two years and a half. 

On the 27th of August, 1876, the accused and another person execut- 
ed to one Palanji a money-bond for Rs. 62-8-0, which they agreed to re- 
pay by monthly instalments of Rs. 4. They further stipulated that, in 
default of the payment of one instalment, interest at the rate of 2 pies 
per rupee was to be charged, but that, in default of the payment of more 
than two instalments, the whole amount with interest was to become due 
and immediately recoverable. In November, 1878, the obligee Palanji sued 
the accused upon this bond in the Court of the Subordinate Judge of Ah- 
mednagar, claiming the amount due on the bond, minus two instalments 
of Rs. 4 each — -one received on the 7th of October, 1876, and the other 
on the 8th of November, 1876. In answer to this claim the accused put 
in a receipt which, on the face of it, showed a payment of Rs. 4 on 
the 7th of October, 1876, and a payment of Rs. 46 on the 8th of 
November, 1876. The Subordinate Judge [480] held the latter entry to be 
a forgery. It appeared to him that figure 6 had.been subsequently fraudu- 
lently added to the figure 4. An appeal was made to the District Court, 
and Mr. Wedderburn. in his capacity of District Judge, was of the same 
opiniou. On the 31st of August. 1881, Mr. Wedderburn. as District 
Judge, granted sanction for the prosecution of the accused : and Mr. 
Wedderburn, as Session Judge, upon the case being committed to him by 
Mr. Hamilton, Magistrate (First Glass), tried and convicted the accused. 
The accused appealed to the High Court. 

* Criminal Appeal No. 38 of 1882. 
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1 Je^erson, Bhaishankar, and Dinsha), for the appel- 

lant.— Mr Wedderbura had no jurisdiotion to try this case as Session 

Judge, he having, as District Judge, granted the sanction for instituting 

criminal proceedings. Toe District Court and Session Court are the same Appel- 
Court, and s. 473 of the Code of Criminal Procedure says, except as late 

, “P Court shall try any person for an offence com- CRIMINAL 
mittedm contempt ot its own authority.” The word “contempt” must be 

understood in a wide sense as including any attempt to pervert the 

proceedings of a Court to an improper end. Forgery is such an attempt, 

and therefore, a contempt of the Court in which the forged document was 

pioauced: Reg. V Navaranbeg (1); Reg.v.Gaji kom Ranu (2). The 

prohibition in s. 473 is not limited to offences in Chan. X of the Code • 

(3). The word “ Court ” in that section 
includes both Civil and Criminal Court, and if the Court thinks that in a 

particular case tliere is sufficient ground for inquiring into a criminal 

charge it snould not cry the case itself . Queen v. Kultaram Singh (4) • 

impress of India y. Kashmiri Lai {?>). This case overrules that part of 

the ruling in the former which holds that an offence against nublic justice 

IS not a contempt. The object of the Legislature in enacting s. 473 was 

obviously to nrohihit the person who has formed an extra-judicial 

ooinion on the subject afterwards trying the case ludicially. The 

High Court of Madras has accordingly held that the word [481] 

Court should be construed as referring, not to the office, but to the 

person of tne Magistrate or Judge before whom an offence of the class 

described m s. 473 of the Coda was committed, and that the nrohibition 

m that section was a purely personal prohibition. The definition of the 

expression Criminal Court ” in s. 4 of the Code admits of this construe- 

ulOD. 


cu Sessions Judge was wrong in admitting improper evidence, for 

the evidence in the civil case ought not to have bean admitted in the 
criminal trial. A trained Judge might keep the civil and criminal cases 
aistinct, but not the untrained assessors. The admission of the evi- 
dence has prejudiced the accused. 

n Government Pleader, for the Crown. The 

Court of Sessions is not the District Court. The functions ot the two are 
qmte distinct. The circumstance that both are presided over by the same 

accidental. The case ot the Empress of India v. Kashmiri 
fSj 13 one in which the offence committed was before a Magistrate, 
ihe high position of a Sessions Judge makes the case different. Great 
inconvenience would be caused if the doctrine urged by the appellant be 


JUDGMENT. 


Melvill, J — No authority has been shown to us which requires 
US to hold that the Sessions Court has no jurisdiction to try an offence 
committed in contempt of the authority of the District Court. Section 
47d of the Criminal Procedure Code does not seem to us to involve such 
a conclusion, for the District Court and Sessions Court are essentially 
distinct Courts, though presided over by the same officer. It is. no doubt 
desirable, as a rule, that a trial should not be held before a Judge who has 
already prejudged the question of the guilt of the accused, and on this 
ground we have always been ready to entertain apphcations for the transfer 


(1) 10 B.H.O.R. 73. 
(4> 1 A. 129. 


(2) 1 B. 311. 
C5j 1 A, 625. 


(3) 1 B. 339. 
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of trials in cases like the Dresent. But it would be highly incoavanient to 
hold that a trial for an offence committ’-ed in a civil appeal, and exclusively 
triable by a Court of Sessions, can under no circumstance be regarded 
as within the jurisdiction of the Judge who heard the appeal, even 
though, as in the present case, the accused person may be perfectly 
willing to be tried by him. The Legislature seems to have been impressed by 
the sense of [482] this inconvenience, and, consequently, in enacting 
s. 472 of the Code, it gave jurisdiction to the Court of Sessions to try all 
cases of contemnt committed before it in which the offence is triable ex* 

4 

clusively by the Court of Sessions. It would be difficult to suppose that 
the Legislature had any other intention in regard to offences of the same 
kind committed before the Judge of the Court of Sessions in his civil 
capacity, and certainly s. 473 is not so worded as to oblige us to hold that 
there was any other intention. 

The lear ned Judge then wont into the merits of the case, and said no 
reasons existed to disturb either the conviction or the sentence, which 
were confirmed. 


6 B. 482. 

ORIGINAL CIVIL. 

Before Mr. Justice Latham. 

Rungrav Ravji {Plaintiff) y. SiDHi Mahomed Ebrahim and 
Ebrahim Hoosein Khan {Defendants)^ [27th April, 1882.] 

Ros judicata — Objection bp a plaintiff that the matter alleged in deftvce 15 res judicata — 
Effect of dismissal of suit under s. 381 of Civil Procedure Code (Act X of 1877) for 
default of plaintiff to give security for costs— Defindant precluded from pleading 
matter which is res judicata — Civii Procedure Code (Aii X of 1877), ss. 13, 102, 108, 
381. 

The plaintiS sued the defendants on a promissory note. The defendants filed 
a written statement, alleging that the note had been obtained by the plaintiff by 
fraud and false representation. Previously to the filing of the present suit by 
the plaintiQ the defondauts bad brought a suit against the plaintiff in which 
they prayed that the said promissory noto might be delivered up to be oanoelled* 
Their plaint in that suit contained allegations of fraud and want of consi- 
deration identical with those contained in their written statement in the present 
suit. The plaintiffs in the former suit (the present defendants) having failed 
to give security for costs, the suit was dismissed under s. 381 of the Oivil 
Procedure Oodo ( Act X of 1877). It was now contended that the defendants 
wore estopped from pleading as a dofonco to the present suit, the fraud and want 
of consideration which had been alleged by them as plaintiffs in the former suit 
whioh had boon dismissed. 

Held that the defence might be plotded, and that the question of fraud and 
want of consideration was not ras judicata within the moaning of s. 13 of 
the Civil Procedure Code* The previous suit had been dismissed by reason of the 
[483] plaintiffs’ (the present defendants’) failure to give security for coats'; and 
a Court oannot bo said to ” hear and decide ’* a matter whioh it is relieved from 
hearing and deciding by the plaintiff’s default. 

Under s. 13 of the Civil Procedure Code (Aot X of 1977) a defendant may 
bo prcoludod from pleading as a defence matter whioh is r^sjudienfa. 

Qiuere — Whether a plaintiff, whoso suit has been dismissed uudot s. 381, can 
again litigate the subjeot-raattor of the dismissed suit. 

[R., 24 B. 261 : 12 C. 563 ; 10 M. 272 ; 9 0 W.N. 679.] 


* Suit No. 492 of 1881. 
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The plaintiff in this suit sought to recover the sum of Rs. 4.000 on 

t defendants, dated the 23th Novem- 

second (defendant was sued only as a surety, 

r,a 2. written statement denying his indebted- 

ness to the plaintiff, and alleging that lie had received no consideration 
for the saia promissory noto. He also alleged that the said note had 
been obtamed from him by tbe plaintiff by false and fraudulent represen- 
tatioD and he set forth in detail the circumstances under which the plaint- 
iff had induced him to execute the note. The defendants had previously 

(No^ 459 of 1880) against the present nlaintiff, in which 
they had (tw/flr a/ia) charged him with having obtained this note for 
Ks. 4,000 and divers sums of money from the defendant Sidhi 
Mahomea Ebrahim by means of false and fraudulent misrepresentations, 
and prayed (»ucr afia) that the said note might be delivered up to be 
cancelled. In that suit (No. 459 of 1880) the plaintiffs being resident 

out of tbe junsdictiion had been ordered on the 23r(i April, 1881 to cive 

security for costs, which they failed to do, and the suit was accordingly 

Co“e?£t X 0^18^7? Civil Procedure 

The present suit had been accepted as a short cause ; but, before it 
came on for nearing, the first defendant filed his written statement, alleg- 
^ooje stated) fraud and misrepresentation on the part of the 
plaintiff and want of consideration for t^^ 3B,id note-tbe circumstances 

set forth being those which had been stated in the plaint in suit No. 459 of 
IbbO. The present suit being on the list for hearing as a short cause— 
Jardine, for the defendants, moved that it should be transferred 

FAftAl a cause. 

I4b4j He lead the written statement, and contended that the trial of the 

issues raised by it would require a considerable time. 

for the plaintitt, resisted tbe motion, and contended that the 

defendants could not ha permitted now to put forward, as a defence tbe 

matters set forth m the written statement, inasmuch as they had been 

the matters in issue between the parties in suit No. 459 of 1880, which had 

been dismissed. They were, therefore, res judicata. There was under 

Chose circumstances no defence to the present suit, which might be heard 
as a short cause. 


JUDGMENT. 

Latham, J.— It has been agreed by counsel on both sides that the 
allegations of iraud and want of consideration, which are contained in the 
written statement in this suit, are practically identical with the allegations 

1 consideration contained in the plaint in suit No 459 

of 1880, iQ which the present defendants were the plaintiffs and the 
present plaintiff was the defendant. It is further agreed that in that suit 
an order was made on April 23rd. 1881. that the plaintiffs therein 
should gi ve security for the defendants’ costs, as they resided out of 
British India ; and that the plaintiffshaving failed to comply with this 
order, the suit was, on June 17th, 1881, dismissed by order of this Court- 
under s. 381 of the Civil Procedure Code (Act X of 1877). 

The question is, whether, under these circumstances, the fraud and 
wamt of consideration here aUeged, and being ‘the matter directly and 
substantially m issue' in the present suit, have been ‘ directly and substan- 
tially in issue, m suit No. 459 of 1880. and have been heard and finally 
decided i.n that suit. If this question be answered in the affirmative, the 
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present defendants will be prevented ftom setting up the same matter in 
defence in the present suit by the provisions of s. 13 of the Civil Proce- 
dure Code (X of 1877), or, to use the well-known phrase, by reason of this 
matter of defence being res judicata. 

As might be expected, there is little precedent as to the case of a de- 
fendant being met with the answer of res judicata to his defence, the 
common case being that of a plaintiff against whom is set up the plea of 
res judicata in a former suit in which also he was plaintiff. I can, 
however, feel no doubt that, under the [ 485 ] words of 8. 13 of 
the Civil Procedure Code (X of 1877) “ suit or issue,” the answer is 
admissible to estop a defendant from defence as well as a plaintiff from 
attack, and in England the case of Outram v. Morexoood (1) is directly in 
point. 

The next question is, can it be said that these allegations of fraud 
and want of consideration were “heard and finally decided” in suit 
No. 459 of 1880, in which the merits were not gone into, the suit having 
been dismissed, under s. 381 ol the Civil Procedure Code, by reason of 
the plaintiffs therein not having complied with the Court’s order that 
they should give security for costs? In England it would appear that, 
apart from recent orders made under statutory authority, there is no res 
judicata, unless there has been a decision directly on the point. In the 
above-cited case of Outram v. Morewood (1) it is said by Lord Ellenbo- 
rough of the verdict in a case there referred to : “ It could only be conclusive 
upon the right if it could have been used and were actually used in plead- 
ing by way of estoppel, which it could not be in that case, because no 
issue was taken in the first action upon any precise point, which is neces- 
sary to constitute an estoppel in the second action.” So in the judgment 
of DeGrey, G. J., in the Duchess of Kingston's Case (2) he says the “judg- 
ment of a Court of concurrent jurisdiction directly on the point is as a plea 
a bar, or as evidence conclusive, between the same parties, upon the same 
matter, directly in question in another suit.” And in Hall v. Hall (3) 
Sir James Hannen says that it is well known that neither a non-suit at 
common law before the rules made under the Judicature Act nor the 
dismissal of a bill before the hearing in chancery before the order of 1845 
was a bar to further proceedings, and he aoplies the rule to the Matrimo- 
nial Court. 

In India there is little authority. The case of Shokcc Betvah v. 

% 

Mehdee Mundul (4), decided by Seton-Karr and Mitter, JJ., is an express 
decision that, when a case had not been tried on its merits, the cause of 
action had not been tried and decided within the meaning of s. 2 of the 

Civil Procedure Code (Act VIII of 1859). The other oases cited do 
not apply. In the case of [ 486 ] Lnckee v. Joyshunkur (5) there seems to 
have been no decision at all, and that at Baban Mayacha v. Nagu Shra- 
vucha (6) is beside the mark, as there the former suit was not before a 
Court of competent jurisdiction — a necessary element in a res judicata. 
Still there is no contrary decision, and the case of Shokee Betvah v. Meh^ 
dee Muiidtil (4) is cited in the most recent text books. 

I am not aware of any decision on the words of s. 13 of the Civil 
Procedure Code (Act Xof 1877), and must form my opinion on the lan- 
guage of the Act and with tlio guidance furnished by the earlier oases. I 
have come to the conclusion that a matter cannot be said to be ** heard 


(1) 8 East, 346 (365). (2) 2 Sm.L.O. (7th ed.), 761. (3) 37 W.R. 664. 

(4) 9 W.R.O.R. 327. (6) 7 VV. R. C. B. 236. (6) 2 B. 19, 
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^ f matter. No 

doubt the Court decides the suU m the pleadiugs of which such matter is 

alleged and denied, when it dismisses that suit for default on the plaint- 

s part, whether the default be non-appearance or failure to furnish 

hZ” M pronerly be said to 

deciding by the plaintiff’s default. I think it clear that the^ Civil 
Procedure Code Act X of 1877) does not contemplate the dismissal 

from ®- 102 as preventing the nlaintiff, by s. 13. 

f a.s. if 80 , the first sentence of s. 103 

eround Jhat ’ a °° the 

ground that the decision under s. 102 is not a final one within EkpI. 4 to 

3 Id It IS hard to conceive that the Legislature should have inten- 
tionally visited a plaintiff with a heavier penalty for failing to give security 

Innem to h fi T ri“® 1° dismissal under s. 381 does 

decision on the matter not having been heard and decided, in the former 
suit. 1 give no opinion as to the result if a plaintiff, whose suit bad 
been dismissed under s. 3ol. should attempt again to litigate the subject- 

Sfnd sifffi ® , Possibly the reference to s. 373 mai be 

tound sumcieat bo preclude him from so doing. 

tf defendants to be at liberty to raise the issues of fraud 

d want of consiaeration, and as I understand the plaintiff’s [4871 
counsel to admit that, if the defendants do raise these issues, the case 
cannot be tried within the limits proper to a short cause, I direct the 
case to be transferred to the long-cause list ; costs to be costs in the 

C3iUS0» 

Case transferred. 

Attorneys for the plaintiff; Messrs. Balcrishna and Bhagwandas 
Attorney for the defendants : Mr. Mirza Hoosein Khan. 

6 B. 487. 

MATRIMONIAL JGRISDICTION. 

Before Mr. Justice West. 

Harbiette a. King (^Petitioner) v. J. S. King (Bespondent) .* 

[12th June, 1882.] 

UiiorK—H-usband and wife— Appeal by a wife from order made in suit for divorce— 

S.rSSS’ £ 

In a suit for divorce brought by a wife against her husband, the wife obtained 
a decree n.s. which ordered the respondent to pay a monthly sum by way of aU 
mony to the wife and also ordered him to pay the wife’s costs of suit Under thL 
decree a sum of Rs. 3,369 was due to the wife on the 26th May, 1882 The wife 

the suit, and the Court, under tL oiroumetancel 
cos™ ^ “>e appellant the usual security tit 

Where the period of limitation for the filing of an appeal has expired during 


Suit No. 195 of 1881. 
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Application that a memorandum of appeal against the order made 
by Bayley, J., in this case on the 4fcb May, 1882, should be received and 
filed ; that the said appeal should be admitted without requiring security 
for costs for the appellant, or, if such security should be required, then 
that the same should be taken by staying (to the amount of the security 
required) execution of the decree for alimony and costs already passed 
against the respondent. 

In this case a decree nifii was made, on the 26th July, 1881. for the 
dissolution of the marriage between the petitioner and the respondent, 
and by that decree it was ordered that the respondent [488] should pay 
to the petitioner, or her attorneys. Messrs. Crawford and Boevey, as 
alimony t he monthly sum of Rs. 300 from the date of the said order, and 
should continue to make such monthly payment on or before the 26th day 
of each succeeding month until the said decree should be made absolute or 
until further order ; and. further, that the respondent should pay to the peti- 
tioner her costs of and incidental to the suit and of and incidental to the 
petition for alimony filed on the 6th May, 1881. 

On the 23rd day of April, 1882, the petitioner moved bo make absolute 
the said decree nisi, and by an order made on the 4th May, 1882, Bayley, J., 
adjourned the said motion until the 4bh August, 1882, in order that 
certain allegations made in atlidavibs filed by the respondent’s solicitor 
might be investigated (l). From this order the petitioner now desired 
to appeal. 

From an affidavit made by the petitioner’s solicitor it appeared 
that there was a balance of Rs. 2,327-6-7 due from the respondent 
to the petitioner in respect of the alimony granted by the decree 
msi, and that there was a further sum of Rs. 1.042-4-6 due by the res- 
pondent to the petitioner for her costs, making, in all, a sum of 
Rs, 3.369-11-3 due to the petitioner from the respondent on the 26th 
May. 1882. 

By a rule of Court an appellant, upon lodging a memorandum of 
appeal, was required to deposit in Court as security a sum of Rs. 500. 
The present petitioner, being without means, now applied bo he allowed 
to appeal without giving the usual security, or, if such security were requir- 
ed, then that it should be taken by his staying execution of the decree against 
the respondent to the extent of Rs. 500 out of clae sum due by him under 
the decree. 

The time for tiling tlie appeal had expired during the May vacation, 

. 1 une), being the day on which the High Court re- 

opened after vacation, biie memorandum of appeal was presented bo the 
Prothouotary, who refused to receive it and required that an application 
should be made in Court. 

Inverarity, for petitioner. — The time for appeal expired during the 
vacation, and by s. 5 of the Limitation Act (XV of 1877), the appeal is 
admissible when the Court ro-onens. 

[489] I also apply that the appeal should be admitted without re- 
quiring the appellant to deposit tlie usual security. This is a suit for 
divorce by a wife against her husband. She wishes bo appeal against an 
order made in the suit. She should not be required to give security to 
her husband. She is still his wife notwithstanding the decree nisi : 
Norman v. Villars (2). It would be absurd to make a wife give security 
for costs when she could not he made to pay costs. No order requiring 

(1) Sec 6 B. 469. (2) 2 Ex. D, 369, 
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usual security must be given, we ask that it be given 

offis bS He o°“ ° ® i-espondent to tbe amount 

or ixs ouo He owes the petitioner Rs. 3,369-11-3. Even it tbe decree 

nrs. should be reversed by the Court, tbe order for alimony would tZ7 

and vvould not be affected : T7/iilwore v. Whitmore (l). So tL security 

would still be good. The right of a wife to costs only ceasL on 're £ 

on which she is declared guilty of adultery. So the respondent in any 

event would have to pay the petitioner’s costs: Robertson v. Robertson (2) 

JUDGMENT. 

fi, t appeal may be admitted. I do not consider 

that, with respect to this part of tbe present application, it was necessary 

0 come to the Court. The Prothonotary, as chief executive officer o^ 

this Court, had power to receive and file a memorandum of appeal on the 

day the Court re-opens, where, as in this case, the period of ‘ limitation 

m 1 C ^ Cl "1" ' * 1. * A to a suit lias a rit’hb under the 

.h..rirr„rE: 

: .o I .ill .toll iM. ,a“ 

tW^k f ‘‘'u® petitioner ; but if the lesponLnt should 

S^er ^ ® I will reconsider the 

Appeal admitted without security. 

Attorneys for the appellant : Messrs. Crawford and Boevey. 


6 B. 490 = 6 Ind. Jur. 390. 

[490] APPELLATE CIVIL. 

Before Sir Michael Roberts Westropp, Kt.. Chief Justice and 

Mr. Justice Nanabhai Haridas. 


Bapuji Balal (Original Plaintifi), Appellant v. Sattabhamabai 

WIDOW AND HEIR OP BALKRISHNA RaMCHANDRA, DeceIJed 
(Second Defendant), Respondentr [I3th March, 1882] 

Mortgage without Vossesaion-Decree— Execution— Judicial anU , r 

against the purchaser-Effect of Court aale-DiJeZee leLefa LtZl ^l'n 
agamst a private purchaser for valuable consiZation and o«r ^ 

purchaser at a Court-sale-Friority-Optional reglstratZ-ZaZ “ 

On thfl 19th September, 1871, the land in dispute was morteaired hv T m r j 
ant No. 1) to the plaintiff for Rs 25. The deed of mnrta.I. ^ ^ fdefend- 

By it defendant No. 1 agreed to pay interest at the rate of one 

per mensem and it was provided that the mortgagee was to remain in possMsfon 

for a period of twenty-five years in lieu of principal and interest and th^ 

mortgagor was not to claim the property back, unless he naid thn 

interest that might accrue due iu twenty-five years from thf dsf/.^ iv.''’ l' 

On the 8th July 1872, the land was sold in ^exeoutirof a deel^^^^^^ 
father of L. and purchased by B. /defendant No 2) who obtained 
under the certificate of sale. In 1974. the pIaintig (ti;Iortgag^^^^^ 

_ B. for possession of the property. It was contended for B.Vefendant No 2^ 


, n .L T.- ^ ' Special Appeal No. 134 of 1876. , 

(1) 1 Pro.: <fe D... 96. (2) 6 Pro;,& Div. 119 .: 
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that the mortgage did not bind him, because be was a parobaser foe value 
without notice of the mortgage, and because it was not accompanied with pos* 
session. 

Held that, although the mortgage to the plaintiff might have been without 
possession, it would bind the mortgagor himself, and was, therefore, binding as 
against defendant No. 2, who purchased at Court sale under a decree obtained 
against the mortgagor. A purchaser at such a sale takes only that which the 
judgment-debtor could himself honestly dispose of. 

Possession or registration is necessary to validate a mortgage in the Deccan or 
elsewhere in the Presidency of Bombay (except Gujarat) against a private pur- 
chaser for valuable consideration, but not against a purchaser at a Court sale. 

Beli, also, that the clausein the mortgage deed a-? tc payment of twenty-five 
years' interest was not a penalty. 

[P., 6 8.495(497): fi2 P.R.1908 = 7 P.W.R. 1908 ; R., 13 A. 28 = 10 A.W.N. 216; 
27 B. 452.] 

This was a special appeal from the decision of Baron D. H. Larpent, 
District Judge of Poona, amending the decree of the Joint Subordinate 
Judge at the same place. 

The plaintiff sued to obtain possession of one-eighth share of a field 
at Banere, in the district of Poona. The first defendant, Lakshman, 
mortgaged that share for Rs. 25 to the plaintiff by [Ml] deed dated the 
19bh September, 1871, which provided that interest should be paid at the 
rate of one pice per meiisem, and it contained the following clause: — You 
are to manage the same (lc., the land) yourself, or cause any other person 
to manage it and enjoy the same from the month of Chaitra in Shake 
1794 (April, 1872). And in lieu of interest and principal amount you are 
to manage the same for the period of tweoty-five years, and after the ex- 
piration of the (said) period you are to deliver the said land in my charge. 
Should an objectiou be made by me to your management, I shall not 
claim the land, unless I pay the principal and interest that may accrue 
due in twenty-five years from the date (of this bond)." 

A decree had been obtained against Lakshman's father. Ramjibin 
Vithoji, and on th6 26t.Ii February, 1872. the decree-holder attached the 
land which had been mortgaged to the plaintiff, and on 8th July, 1872, 
sold it by auction to Balkrishna, the second defendant, who obtained 
possession. He died in the course of the present suit, and was then 
represented by his widow, Satyabhamabai. For the second defendant it 
was contended that as he had no notice of the first defendant's mortgage 
to the plaintiff, and as that mortgage was without possession, it was not 
binding upon him (the second defendant), he being a purchaser for valuable 
consideration. The Subordinate Judge awarded the sum of Rs. 33-14-0 
to the plaintiff against the mortgaged property and defendant No. 1 per- 
sonally. In appeal the District Judge held that the clause in the mortgage 
deed relating to the payment of twenty-five years' interest was a penalty, 
and amended the decree of the first Court. 

The plaintiff appealed to the High Court. 

Shamrav Vithal, fortho appellant. 

Panditrang Balihliadra, for tho respondent. 

The following is the judgment of the High Court — 

JUDGMENT. 

Westropp, C.J. — Tho suit in which this special appeal has arisen, 
was brought by the plaintiff, Bapuji Balal, against Lakshman Banji 
Tambre and Balkrishna Ramchandra to obtain possession of a share of 
ono-eighth of a field at Banere, in the district of Poona. The first defendant, 
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that share to Bapuji Balal bv deed dated 19tb 
beptember, 1871, the translation of which runs as follows :—“ Mortgage 

bond on the 5th of the month of Bhadrapad, Tuesday, in the cycS 

year named Prajapati, Shake 1793 (19th September. 1871). On that 

Kha.^1 Rajashri Bapuji Balal 

Kha. 6, inhabitant of Poona, Peth Shanvar. by Lakshman bin Eamii 

Tambre, mail (gardner), inhabitant of mauze Banere, tarf Haveli for 

reasons as follows I have borrowed from you Es. 25 in cash of the ' 

Company s com ; m letters twenty-five. As to interest thereon, I have 

agreed to pay you one pice per rupee per mensem. In the security for the 

[paymenu of tnejsamethereismy eighth share in Thai Payer bearing 
classification [Survey] No. 98 in the village of Banere sitLto Sn 
the local limits of the Sub-Eegistrar of taluka Haveli. ’ The land to- 
gether with trees, shrubs, and the peru (guava) plantation toereon 
measuring ,13 gunthas, assessed at rupee 1, has been mortgaged to you bv 
me, you are to manage the same yourself, or cause any other person to 

(April, 187w.) And in Leu of interest and principal amount you are 
to manage the same for the period of twenty-five years and after the 
expiration of the [said] period you are to deliver the said land in my 
charge, bhould an objection be made by me to your management I 
shall not claim the land unless I pay the principal and interest that may 
accrue due m twenty-five years from the date [of this bond]. I have this 
day taken and received these twenty-five rupees, and consequentlv there 
is no need of a [separate] payment receipt. I have duly given in writing 
this mortgage bond o my free will and pleasure and in sound mind and 
consciousness. The 19th of September, 1871.” 

Naro Govind had obtained a decree against Eamji bin Vitboii the 
^ther ot the defendant, Lakshman, in respect of a debt apparently due to 
Naro Govind from Vithoji, the grandfather of the defendant, Lakshman • 
and on the 26th February, 1872, caused the land now in dispute to be 
attached under that decree under which it was sold on the 8lh July 
18p, by auction, to Balkrishna Eamchandra, the second defendant who 
obtained possession. He died in the course of the present suit, and is 
reprosented by his widow and heir, Satyabbamabai. The cer^ficate 
[493] of sale has not been put in evidence ; so it dees not appear whether 
admlttod*^^^ certificate was registered. The sale has, however, been 

In the Courts below it was contended that Laskshman, the mortgagor 
was a minor when he executed the mortgage of the 19th September 187l’ 
and that the mortgage was fraudulent and antedated. The District 
Judge, however (whose findings of fact bind this Court on special appeal), 
has found against the alleged minority of Lakshman, and also that the 
aUeged fraud has not been proved. Hence we must assume the mortgage 
to the plaintiff to be a genuine and valid instrument. Being for a sum 
under Es. 100 it was optionally registrable only. 

For the defendant, Balkrishna, it was contended that as he had not 
notice of Laksbman’s mortgage to the plaintiff, and as it was without 
possessiori It did not ^nd him (Balkrishna), he being a purchaser for valu- 
able consideration. Whether the plaintiff ever had possession under 
Lakshman s mortgage, was a fact m dispute between the parties. The Subor- 
dinate Judge held that the plaintiff never had such possession. It is not 
quite clear on the judgment of the District Judge whether he intended so to 
hold. But m the view which we are compelled to take of this ease, it is 
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1882 not material whether or not the plaintifif ever had possession. No doubt. 
MaroR 13. possession or registration is necessary to validate a mortgage in the Deo- 

can (where the property in dispute lies), or elsewhere in this Presidency, 

Appel- except Gujarat, against a private purchaser for valuable consideration 
LATE without notice ; but this is nob the case of a private purchaser. 
OlVlL. but of a purchaser at a judicial sale, and, according to the main 

principle on which the recent Full Bench decision in Sobhagchand 

6B. 490= V Bhaichand (1) was based, such a purchaser takes only that 
6 Ind. Jor. which the judgment-debtor could honestly dispose of. and although 

the mortgage to the plaintiff may have been without possession, 
it would bind the mortgagor himself : Ghintaman v. Shivram (2) ; Shaik 
Adam v. Baba (3); and see the remarks on the second exception to the; 
rule as to possession in Lakahmandas v. Dasrat (4), another recent Full 
[494] Bench decision. For these reasons we agree with the District 
Judge that the mortgage of 1B71 must prevail against the judicial sale 
in 1872. 

We regret that we are compelled to differ from the learned District 
Judgo on the question of interest. It does nob appear to us that the pay- 
ment of twenty-five years* interest is a penalty. The main scheme of the 
mortgage is that the mortgagee should by twenty-five years’ possession 
be deemed to have received in full both principal and interest, but that, 
if the mortgagor wished to regain possession of the land within that 
time, he might do so by repayment of so much of the principal and twenty 
five years’ interest as might then be due. This is an option given to 
him, and not a penalty inflicted on him. Of course, it must be under- 
stood that, if the mortgagee had been in possession, he would not be enti- 
tled to receive any principal or interest in proportion to such time as he 
may have been in possession, but the balance only of such principal and 
interest ns so much of the twenty-five years as remained to run from the 
time of the redemption of the land by the mortgagor would represent. 
It was a part of the case of the plaintiff (the mortgagee) that he was in 
possession. For so much time as he has alleged that he was in possession 
he will not be entitled to the principal or interest as would be covered by 
that time. For example, if the plaintiff were in possession for two years, 
two twenty-fifth parts of the principal and two years, interest at the rate 
of one pice per rupee per mensewi must be deemed to have been received 
by him. and he would he entitled on that hypothesis to the balance only 
of the principal, viz., Rs. 23 and interest atone rice per rupee per meiiserth 
on that amount from that time. It should be ascertained precisely for 
what time the plaintiff by himsolf or through his witnesses alleged that 
he was in possession; and the principal and interest due to him should be 
calculated according to the method above indicated. The decree of the 
District Judge stands varied accordingly by directing that the amount due 
to the plaintiff must be ascertained by that method. The parties re- 
spectively must boar their own costs of this appeal, and the respondent 
must also bear the costs (if any) of the cross-objections. 

Decree varied 


> 


(1) 6 B. 193. (9) 9 B.H.C.R, 803. 

(3) Sp. Ap. 28G of 1872, Printed Judgments of 1872. December 9. 

(4) 6 B. 168. 
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[493] APPELLATE CIVIL. 

Before Sir Michael Roberts Westropp Kt, Chief Justice, arid 

Mr. Justice MelvilL 


RUPCHAND Dagdusa (Original Defendant), Apvellant v. 
DaVLAtram Viohaleav (Original Plaintiff), Rlspondent.)* 

[15th March, 1882.] 

0 / 1666. VIII of 1971. and III of 1877 

Plaintiff for ^ »ouse and site to the 

Luor^C MO That property to the father of the defend- 

further mortgaged the property to the plaintiff for Rs. 96, including the amount 
due on the previous mortgage. This second mortgage was not registered. ^ 3 ses‘ 

a mortgages. In 1873 the defendant obtained 

a decree on his mortgage against 8., and in execution of it purchased the prcpertv 

certificate of sale, dated the 9th July, 18^74*^was 
registered and the defendant was put in possession of the property under it ’ The 
plaintiff sued 8. on his second mortgage, and obtained a decrL upon Irin 1875 
The defendant was no party to that suit. The plaintiff attached the property in 

the attachment was removed on the appHoaWo/ of 

the defendant In 1879 the plaintiff sued the defendant on his two mortgager 
seeking to enforce them and his decree on the second mortgage agains“ the pro’ 
petty. The defendant contended that s. 50 of the Registration Act III of 1877 
operated retrospeoiively and conferred priority on his mortgage of 1870, inVtLI 
of its registration, even over the plaintiff’s earlier mortgage of 1869. 

plaintiff’s unregistered mortgages, being eaoh for a sum under 
Rs. 100, were, under the Registration Acts of 1866 and 1871, optionally and not 

th^de'f a®' Registration Act of 1866, under which 

any plioHty o^u!''” '’®®“ registered, did not bestow 

tiv?f^;/“'‘'’^?'’ Registration Act III of 1877 was not retrospeo- 

registered purchaser at a Court sale ^the 
defendant took subject to existing lines. * ^ 

plaintiff’s decree did not operate against the defendant as 

?he ntain? ffT / * obtained, althoigh 

tr^tionl ‘>°Q9t<^uctive notice of the defendant’s mortgage through regfs 

Kunitkary. Joshi (1) followed. 

G^LjUIiT^ • 15® (167) ; Expl. and D., 6 

4 

fh f second appeal from the decision of E. Cordeaux, Judge 

of the District Court of Khandesh, reversing the decree [496] of Jeyasatya 
Bodhrav, Second Class Subordinate Judge at Amalner 

This suit was instituted by the plaintiff for nossession of a house 

hv fh dismissed by the Subordinate Judge, but allowed 

by the District Judge m appeal. The facts of the case are fully stated in 
the judgment of the High Court. 

Paudurang BcblihhudroL^ for the appellant* 

Shivshanhar Govindram, for the resoondent. 

JUDGMENT. 

The following is the judgment of the Court delivered bv 

'^■7 plaintiff has brought this suit to obtain posses- 
sion of a house and site, mortgaged t o him for Rs. 50 on the 14th. 

i* Second Appeal No. 606 of 1880. 

' (1) 5B.442. 
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February, 1869, by Shekji and Mukun (Mahomedans). That mortgage 
(Ex. 26) was not registered. The game property was mortgaged on the 
15th June, 1870, by Shekji (Mukun being then dead) to Dagdusa, the father 
of the present defendant, Eupchand, forEs. 200. That mortgage (Ex. 21) 
was registered. On the 24th June, 1871, Shekji further mortgaged the 
same property to the plaintiff for Es. 96, including the sum due on the 
mortgage of the 14th February. 1869. This second mortgage to the 
plaintiff (Ex. 17) was not registered. Under none of these mortgages was 
possession given to either of the mortgagees. But in the year 1873 the 
defendant obtained against the mortgagor a decree under his mortgage 
(Ex. 21) for Es. 167-9-6, and at a sale made in execution of that 
decree purchased the property for Es. 20. The certificate of that sale 
(dated 9th July, 1874) was registered. The defendant was nut into posses- 
sion of the property under that certificate of sale as purchaser. The 
plaintiff sued the mortgagor on the second mortgage to the plaintiff 
(Ex. 17). and in 1875 obtained a decree upon it, but in attempting to 
execute that decree was resisted by the defendant, and the plaintiff’s 
attachment was removed. By the present suit, founded on his mortgage 
of 1869 and his mortgage of 1871, the plaintiff seeks to set aside the order 
removing his attachment, and to enforce those mortgages and his decree 
upon the second of them against the property. Those unregistered mort- 
gages, having each been for a sum under Es. 100, were, under the Eegistra- 
tion Acts of 1866 and 1871, optionally, not compulsorily, registrable. The 
[497] Act of 1866, under which the defendant’s intermediate mortgage of 
1870 had been registered, did not bestow any priority, but it was contend- 
ed that s. 50 of Act III of 1877 operates retrospectively, so as to confer 
priority on the mortgage of 1870, in virtue of its registration, over even 
the plaintiff’s earlier mortgage of 1869. This we, following Kanitkar v. 
Joshi (l), hold not to bo so. And as registered purchaser at a Court 
sale we hold that the defendant took subject to existing liens (see Full 
Bench decision in SobhagchaTid v. Bhaicharid (2) ; Bapiiji Balal v. 
Satyabha7nabai (3), and Rama Kuberv, Bai Lakhmi (4). 

The plaintiff has, it is true, by his plaint sought to enforce his decree 
on the second mortgage, which decree is inoperative against defendant, 
who was not made a party to the suit in which that decree was obtained, 
although plaintiff had through registration constructive notice of defend- 
ant's mortgage. But we do not think that we should put the plaintiff to 
the expense of another suit, because his pleader in the Court below mis- 
took his remedy. We, therefore, vary the decree of the District Judge by 
ordering an account to be taken by the Subordinate Judge of the amount 
due to plaintiff on his mortgage of the 14th February 1869 (Ex. 26) and 
the defendant to pay the balance found due thereon within two months 
after amount of such balance, is notified to him, or, in default, to deliver 
possession of the premises in the plaint mentioned to the plaintiff. 


(1) 5 B. 449. (9) 6B. 193. (3) 6 B, 490. 

(4) Second Appeal No. 248 of 1881. Printed Jugdmonts of 1882, p, 89. 
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6 B. 498 (P.B.} = 6 lod. Jur. 987. 

[498] APPELLATE CIVIL— FULL BENCH. 

Before Sir Michael Boberts Westropp, Kt., Chief Justice, Mr. Justice 

Mclvill and Mt. Justice Keinhcill. 

Kamji {Ongi'ml Pl(nntiff), Appellant v. Ghamau {Original 
Defendant), Respondent^ [8bh July, 1879] 

b„V™ s““ ■<« » b- •=• h... 
» h., bu.b„H b, ...bt;L?r 

iS.#S,lK=lsaS 

Xf-tV"* """ .rA„xx 

“"'m' f b ”4; .¥b: JJa'i.as biK, ".fB' Stf. 

This was a special appeal from the decision of W H Newnham 

Cour?^ of the High 

to a Pdl Z^cf"’ ^®f«rred it 

The Hon. Eao Sahoh V. N. Mandlik, for the appellant 
Pandurang Balibhadra, for the respondent. 

JUDGMENT. 

wi Srh“.Y“ ‘° ”" “™'« o' 

Westropp, C.J.— There were two brothers Naravan t; • 
undmded in estate. 0( these, Narayan died, leaving a widow named Kon'dai’ 

The nlSw^^^ the defendant Ghamau' 

The plaintiff, Bamji, alleges that Kondai. having requested Ghamau to 


Special Appeal No. 392 ol 1875 
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give bo her one of Jivaji's sons in adoption, and Ghamau having refused so 
tc do, she (Kondai) adopted the plaintiff as son to Narayan and herself. 
One of Jivaji's sons died, and subsquenbly Kondai died. The defendant 
Ghamau alleged that her then surviving son, Savylia, performed the 
funeral ceremonies of Kondai. Sawlia next died. His mother Ghamau 
claimed to be his heir, and at the commencement of this suit 
was in possession of the family estate (lands iuKasar village), which had 
belonged to Narayan and Jivaji jointly, and of which Jivaji, from the death 
of Narayan until bis own death, was in exclusive possession. The plaint- 
iff alleges that, at some time subsequently to his adoption, he had been 
in possession ; that during his absence at Bombay, the defendant Gha- 
mau obtained possession, bub refused, on his return, to admit him into 
possession : and that hence he brought the present suit to recover the 
family estate. 

The defendant had denied that Kondai had gone through the cere- 
mony of adopting Ramji, the plaintiff; but eventually, on the appeal to 
the District Court, her pleader admitted that the evidence established the 
tact of the performance of the ceremony. He, however, controverted its 
validity, there not being any assent by the members of the united family, 
to the adoption. It was admitted, at the bar before us. that Narayan 
himself bad not given to Kondai any permission or direction to adopt. 

The Subordinate Judge made a decree in favour of the plaintiff. 

[500] The District Judge, being of opinion that the adoption was 
invalid by reason of the absence of the assent of Ghamau (which it was 
found had never been given), and relying on the of the Court in 

Rupchand Hindumal v. Bahnabai (1), reversed the decree of Subordinate 
Judge with costs, and made a decree in favour of the defendant. The 
District Judge found that neither the plaintiff nor, on his behalf, his 
natural father had ever been in possession of the lands as owner, but that 
they may have occupied them as tenants of Ghamau. There was neither 
allegation nor evidence that the sons of Jivaji (both of whom were living 
at the time of the adoption), or either of them, had assented to the adop- 
tion. 

The plaintiff having made a special appeal to the High Court, and 
that appeal having come on for hearing before Mr. Justice Melvill and 
Mr. Justice Kemball, they referred it to a Full Bench with the following 
remarks : — “ Having regard to the observations of their Lordships of the 
Privy Council in their judgment in the appeal of Shri Virada Pratap v. 
Shri Brozo Kishoro Patta Dev (2). delivered 24th March, 1876. we think 
that the question at issue in the present case should be dealt with by a 
Full Bench.” 

In that case the father-in-law of the adopting widow had not. nor 
had any member of the undivided family, to which her husband belonged, 
consented to the adoption made by her. That adoption was supported by 
the Privy Council upon an express authority in writing conferred upon her 
by her husband. Here, as already said, it is admitted that Narayan, the 
husband of the adopting widow, has not conferred upon her, either ip 
writing or otherwise, any authority to adopt, and it is not pretended that 
any member of the undivided family, to which he belonged, ever assented 
to the adoption made by her. It is also found, as a fact by the District 
Judge, that Ghamau, the widow of Jivaji, never assented. Under these 
circumstances the learned pleader for the appellant rested the adoption 

(1) 8 B,H.C.R,A.C.J- 114. (3) 3 IJl. 164. 
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on the authority of iJafcfewafiaj v. Badhabai (l), where it was laid down 
tnat, in the Maratha country, a Hindu widow may, without the permission 
of her husband [501] and without the consent of his kindred, adopt 
a son to him, if the act is done by her in the proper and bona fide per- 
formance of a religious duty, and neither capriciously nor from a corrupt 

not of adoption in an undivided family 
and, therefore is not in point. There were two widows, of whom the 

senior adopted— the junior dissenting, which latter was bound by the for- 

rner s aaoption(2) Couch, C.J., expressly distinguished the case from 

that of an undivided family, and based the decision on the precedence of 
the elder widow in acts of religion and on the act of adoption bv a widow 
being the performance of a religious duty. We do not feel ourselves at 
hber.y to carry the authority of that case beyond what its facts actually 
warrant (3;. It was not an adoption in an undivided family and there^ 
fore, does not necessarily rule the present case. 

® j quoted to us from the books to the 

effect that the widow of a parcener in a Hindu undivided family may 

adopt without the authority of her husband or the assent of his co- 
parceners. The authorities in relation to the taking in adoption by a 
Hindu widow in this Presidency are so fully collected and discussed in 
Bayabai v Bala Venkatesh (ilBakhmabai v. Badhabai (1), and Narayan 
Babaji V. Nana Manohar (5) that it is unnecessary to set them forth here. 
In the last of these cases the effect of the Hindu authorities is briefly 
recapitulated thus (6) : We find Manu and the Mitakshara silent as to 
adoption by any woman ; Vasishtha allowing adoption by a woman with the 
consent of her husband ; Devanda Bhatfca reciting the text of Vasishtha, and 
if our opinion be right, leaving that text uncontroverfced and unexplained so 
far as it relates to a taking in adoption by a woman (7) ; Nanda Pandita 
reciting the same text, and admitting that a wife may, with the assent 

‘denying that a widow can adopt at all, 
1502J because she cannot, as he says, obtain the consent of her husband ; 
and Nilakantha, whose authority, amongst those who have actually 
written on the point, stands highest here, also reciting the text of Vasish- 
tha, and requiring the order or command of the husband to the wife but 
dispensing with it in the case of the widow, and substituting for it the 
consent of kinsmen.” A passage (8) from the Nirnaya Sindhu has been 
quoted to us by Mr. Mandlik, which he translates thus ; “ No woman 
shall give or receive a son without the permission of her husband ” this 
(applies) during the lifetime of the husband ; for [otherwise] the texts of 
Vatsa and Vyasa, which say the son given by the father or the mother 
IS a given son,’ will be departed from.” The reason assigned in that 
passage is limited to the giving only, and there is nothing to show that 
the passage itself is applicable to an adoption into an undivided family 
A passage in the Viro Mitrodaya (9) (relating to the same text of Vasish- 
tha), to which passage Mr. Mandlik also referred, still less aids his argu- 
menfc for the appellant. His translation is as follows : 


(1) 5 B.H.C.R.A.C.J. 181. (2; West and Buhler (2nd ed ) p 139 

appeal ‘ha Privy Oounoil was jlresented in' Rakhiimbai v 
Itadhdbaii but was not prosecuted to a hearing. ^ ^ 

Appx. 1. (5) 7 B.H.C.R.A.C.J, 163 

(6) 7 B.H.C.R.A.C.J. 174. (7) Aco. 3 B.L.R.A.C.J 145=3liW "R 

• t Nirnaya Sindhu, lithographed at Bombay in ■ Shake 1784 

Panshohheda III, lat half leaf, 9, lines 3 and 4. ^ ° 1784. 

(9) Calc. 4th ed. L 188. p. 2, and I 189. p. 1. 
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So, similarly, while the husband is alive, the wife should nob, on 
her own authority, adopt a son not approved by him [i.e., the husband]. 
This is the sense of the words 'without the husband’s permission.* After 
he is dead the permission of those alone will be necessary upon whom 
[the widow is] dependent. In this way the prohibition is for worldly 
reasons. Therefore, even though the husband died without giving permis* 
sion, an adoption by the widow would nob be objectionable” (l). 

This passage shows that Mibra Misra, the author of the Viro Mitro- 
daya, insisted upon the necessity, if the husband were dead, of the assent 
of those upon whom the widow is dependent, and they, in the case of an 
undivided family, would clearly be the co-paroeners from whom she 
obtains her maintenance. The necessity for the sanction of the husband’s 
kindred, as existing in the Maratha School, is mentioned by Sir Thomas 
Strange (2) and by Mr. Colebrooke (3). 

[503] Accepting, however, the view which the cases seem to estab- 
lish, piz., that the widow, where the husband dies separated, and she 
herself is the heir, or she and a junior co-widow are the heirs, may adopt 
without the sanction of the husband (if be have not expressly, or by 
implication, indicated his desire that she shall not do so), and without 
the sanction of his kindred, we are nob (as has been previously said in this 
Court (4) disposed tocarr/ the deviation from ordinary Hindu law further 
than it has been already established by precedents. The only case that 
has been cited to us as justifying the contention of the appellant is Gopal 
v. Naro (5), which was a suit to recover possession of a fourth share of 
family property. It is nob, however, at all clear in the report that the 
property was undivided : inasmuch as it appears to have been found there 
as a fact that Savitri, the adoptive mother of the appellant, had exclusive 
possession of the share in question for some time. Nothing is said by 
the High Court as to the property being undivided, nor is there any 
reference to the case of ML Bheebun Mayee Delia v. Ram Kishore (6), 
decided by the Privy Council in the previous year. Moreover, the Court 
in Gopal v. Naro expressly evaded the question as to whether the consent 
of relatives was essential to the validity of the adoption, being of opinion 
that at least the consent of one male relative (which was passed) was 
sufficient, although another, who did not consent, was in possession of the 
property — a view which, if the consenting relative were not the father-in 
law of the adoptive widow or the family manager (neither of which ho was) 
and the family were undivided, would bo inconsistent with the doctrine of 
the Privy Council in the more recent cases of Ihe Collector of Madura v, 
Moottoo Ramalinga SathupatJiey (7) and Shri BaghutiaJidhaY, Shri Brozo 
Kishore (8). Assigning to the Maratha deviation from ordinary 
Hindu law the limit which we have above suggested, oiz.^ that the 
widow of a Hindu, dying without leaving male issue, may, if her 
husband were separated from his family in estate (or, in other words, 
when she is his heir), adopt without any express authority from him (if 
[504] he have not prohibited her from so doing or otherwise implied his 
intention that she should not adopt) ; and without the consent of bis 
relatives, and believing that there is not any sufficient text or precedent 
for conceding any wider range to that diviation, and concurring in the 


(1) See alao Galspohandra Sarkar's Tranalation, p. 116, Calo., 1879. 

(2) 1 Stra. H. L. 79, 80. (S) 2 Stra. H. L., Appx., p. 92 

(4) 7 B.H.G.R. Apps. xvii. (5) 7 B.H.O.B, Appx., xxiv. 

(6) 10 M. l.A. 279. (7) 12 M LA. 897 (441, 443). 

(8) 3 I. A. 164 (191). 
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remarks of Malvill, J„ in Bupchand Hindumal v. Rakhmabai (l), we feel 

passages from the judgment of 
tne Privy r^ouncil in Shn Baghunandha v, Shri Brozo Kishore in which, 

« ^ P«““'Ple recognized by the Travancore case (2). 

VIZ., that the requisite authority is, in the case of an undivided family, to 
be sought within that family,” their Lordships say ; ” The joint and undi- 
^ded family ,g the nornial condition of Hindu society. An undivded 
Hindu family is ordinarily joint, not only in estate but in food and 
woiship, therefore, not only the concerns of the joint property, but 
whatever relates to their commensality and their religious duties 
and observances, must be regulated by its members, or by the 
manager to whom they have expressly, or by implication, delegated the 
task of regulation. The Hindu wife, upon her marriage, passes into and 
becomes a member of that family. It is upon that family that, as a 
widow, she hasher claim for maintenance. It is in that family that she 
must presumbly find such counsellors and protectors as the law makes 
requisite for her. There seem to be strong reasons against the conclusion 
that, for such a purpose as that under consideration, she can, at her 
will, travel out of that undivided family and obtain the authorization 
required from a separated and remote kinsman of her husband ” b) ; 
and ^ain : ‘ It may be the duty of a Court of Justice administering 

the Hindu law to consider the religious duty of adopting a son as 
the essential foundation of the law of adoption, and the effect of an adoption 
upon the devolution of property as a mere illegal consequence. But it is 
impossible not to see that there are grave social objections to making the 
succession, of property, and it may be in the case of collateral succession 
as in the present instance, the rights of parties in actual possession, 
dependent on tbe caprice of a woman, subject to all the pernicious 
[505] influences which interested advisers are too apt in India to 
exert over women possessed of, or capable of, exercising dominion over 
property. It, seems, therefore, to be the duty of the Courts to keep the 
power strictly within the limits which the law has assigned to it.” 

For these reasons we concur with the District Judge in holding that 
^0 attempted adoption of the plaintiff by Kondai in this case was invalid. 
Kondai was not authorized by her husband to adopt, and did not hold any 
estate in the property or interest beyond her right to maintenance. She 
did not obtain the consent of the manager or other members of the undivid- 
ed family to which her late husband belonged. We affirm the decree of the 
District Judge with costs of suit and of both appeals. 

Decree affirmed. 


\ 


(1) 8 B.H.O.R. 114 (116 to 120). 

(3) 3 I.A. 54 (91). A.C.J, 
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APPELLATE CIVIL— FULL BENCH. 

Before Sir Michael Roberts Westropp, Kt., Chief Justice^ Mr. Jicstice 

Mclvill and Mr. Justice Kemhall. 



Dinkar SITABAM Prabhu AND OTHERS {Original Defendants), 
Appellants v. Ganesh Shivram Prabhu {Original Plaintiff), 

Respondent.^ [8th July, 1879.] 


Adoption— Undivided Hindu family — Adoption by widow without the consent of fur 
husband or his undivided co-parceners and without the authority of her husband 
to adopt. 

A Hindu widow who has not the estate vested in her is not oompetent to 
adopt a son to her husband without his authority or the consent of his oo* 
parceners with whom he was united in estate at the time of his death. 

K. and V. were two Hindu brothers. K. had a son who diel in 1819 in the 
lifetime of his father, but who was then united in interest with him (K.). K. 
died in 1856, leaving him surviving his two nephews, 8. and P. (the sons of his 
brother V ), and his daughter-in-law, Y. (the widow of his pre-deoeased son). 
At the time of his death, E. was united in estate with his nephews, S> and 
P. Id 1871 Y. adopted the plaintiff as son to her husband and herself. In 1873 
the plaintiff sued P. and the sons of 8. (who died in the meantime) for a share 
in the [506] family estate. It was found that Y. had not the authority either 
of her husband or of her father-in-law, K., or of any of his co parceners to adopt. 

Held that the adoption was not valid. 

Held^ further, that a separated kinsman was not qualified to authorize the 
adoption. 

Ramji Narayan Durafe v. Ohaman kcin Jivaji (1) referred to. 

[R., 23 B. 327 (332).] 

This was a second appeal from the decision of C. B. Izon, Judge of 
the District Court ofRatnagiri, reversing the decree of G. K. Bhatavdekar, 
Second Class Subordinate Judge at Devgad. 

The facts of the case are fully stated in the judgment of the Full 
Bench. 

The case first came before Westropp, C.J.. and Kemhall, J., who 
referred it to a Full Bench for their oonsideration. 

Ghanasham Nilkanth Nadkami (with him Manekshah JehanQirshaK)^ 
for the appellants. 

The Hon. Rao Saheb F. N. Mandlik, for the respondent. 

The following is the judgment of the Full Bench ; — 


JUDGMENT. 

Westropp, C.J. — Krishna and Vishnu were brothers. Krishna, who 
died in A.D. 1856, had a son, Shivram, who died in 1849 in the lifetime 
of his father. Krishna. Yamunabai, the widow of Shivram, in A.D. 1871 
adopted the plaintiff, Ganesh, as son to Shivram and herself. At the 
time, however, of Shivram’s decease in 1849 he and his father 
(Krishna) were members of a family united in estate, of which family 
his father continued until his own death in 1856 to be a coparcener in 
estate. Krishna's brother Vishnu, had two sons. Sitaram and the 
defendant Parashram, both of whom survived Krishna, and were united 
in estate with him at his death. His funeral ceremonies were performed 
by Sitaram. Sitaram has since died, and left two sons, the defendants 
Dinkar and Vishvanath. 

* Second Appeal No. 343 of 1877. 

(1) 6 B. 498. 
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The present suit has been instituted by Ganesh, who, in virtue of 
his adoption by Yamunabai, claims to be son of Shivram and grandson of 
Krishna, and, as such, entitled to a share in the family estate. The Subordi- 
nate Judge has found that none of the eo- parceners, who survived Krishna, 
assented to the adoption, a.nd that Krishna had not in his life-time, as 
contended by Yamunabai, directed or granted permission for the adop- 
tion of the plaintiff, [S07] which was not made until fifteen years after 
the death of Krishna. The District Judge does not appear to Quarrel 
with tnose conclusions. It has not been pretended that Shivram had 
granted any permission to Yamunabai to adopt. Yamunabai resides in a 
house which Sitaram built for her, and is treated by the District Judge 
as in possession of part of the family property ; but this cannot be regard- 
ed as a partial partition of the family estate, or as more than an allot- 
ment to Yamunabai on account of maintenance and residence, as being 
the widow of a deceased co-parcener ; and such house and property will 
on her decease or marriage, fall again into the family estate. The defend- 
ants alleged that, by her incontinence, Yamunabai was disqualified from 

adopting ; but both the Subordinate and District Judges held that such 
incontinence was unproved. 

On the ground that Krishna bad never authorized the adoption of 

the plaintiff by Yamunabai, and that Shivram, Krishna, and his nephews 

Sitaram and Parashram, the sons of Vishnu, formed an undivided family 

and had never assented to the adoption of the plaintiff and that 

Yamunabai had made the adoption from vindictive motives towards the 

defendants, and not on religious grounds, the Subordinate Judge dismissed 

the plaintjiff s suit, aud directed the parties respectively to bear their own 
costs of the suit. 

The District Judge — holding the consent of relations to be unneces- 
sary to the validity of adoption by a widow in this Presidency, and also 
laying some stress on the circumstance that Dbond Prabhu (the natural 
father of the plaintiff) was, though separated from Shivram in estate, as 
nearly related to him as the defendants, and had assented to the adoption, 
and further holding that the adoption was not from improper motives—^ 
reversed the decree of the Subordinate Judge, and remanded the cause for 

re-trial on certain other issues, which the Subordinate Judge had not 
determined. 

The defendants made a second appeal to the High Court, which 
coming on for hearing before Westropp, J. J., and Kemball. J. was refer- 
red by them to the same Full Bench to which Eamji v. Ghamu (1) stood 
referred. 

r508] The reasons for which we have to-day refused to sustain the 
adoption in the case of Eaviji v. Ghamu are anplicable in this case. It 
19 , therefore, unnecessary to repeat them here. Yamunabai not having the 
estate vested in her. and not having the authority of her husband. Krishna, 
or of any of his co-parceners to adopt, and Dhond Prabhu being a sepa- 
rated kinsman of Krishna, and, therefore, not qualified to authorize the 
adoption [Sri Baghuuadha v. Sri Broso Kishore (2)], it is impossible to 
hold the adoption of the plaintiff to be valid. We, therefore, reverse the 
decree of the District Judge, and restore that of the Subordinate Judge. 

The plaintiff must pay to the defendants their costs of the suit and of both 
appeals. 

Decree reversed^ 

(1) 6 B. 498. (2) 3 I.A. 154 (191, 193). 
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APPELLATE CIVIL. 

Before Mr. Justice Melvill and Mr. Justice Kemball. 

Moro Desai {Original Plaintiff), Appellant v. Ramchandra 
Desai and another {Original Defendants), Respondents.^ 

[I4tih February, 1882.] 

Evidence — Ejectment — Burden of proof. 

In an ejectment suit where the plaiotifi claims land from which he alleges that 
he has been dispossessed, the general rule is that the burden is upon the plaintiff 
to show possession and dispossession within twelve years, or, at least, that the 
cause of action arose within twelve years ; and this rule is not intended to be 
interfered with by the Privy Council in Radha Oobind Roy v. Inglia (1). 

[R., 14 B. 458; 9 0. 744 = 12 C.L.R. 257 ; 13 Bom.L.R. 1053.] 

This was a second appeal against the decision of J. W. Walker, Act- 
ing District Judge of Ratnagiri, confirming the decree of Rao Sabeb 
Krishnaji Bapuji Bal, Subordinate Judge of Ratnagiri. 

This was a suit in the nature of an ejectment brought in September^ 
1869, by the plaintiff to recover possession of some lands and other im- 
moveable property, as well as to recover damages for the removal of a 
certain house and the cutting down of certain trees. The plaintiff also ask- 
ed that an account might be taken as to the lands held by the defendant, 
Ramchandra, as a mortgagee, and that he might be allowed to redeem 
the said lands [509] on payment of what might be found due. The 
plaintiff alleged that his grandfather and the grandfather of the defendant 
were brothers ; that in 1836 there was an agreement entered into between 
them for a division of their property, but that no partition ever took 
place. 

The defendant, Ramchandra, answered that a partition bad actually 
taken place, that the suit was barred by limitation, and that he was not 
liable to the damages' claimed. The second defendant answered to the* 
same effect. 

The Subordinate Judge rejected the plaintiff’s claim, except as to 
three fields, which he allowed the plaintiff to redeem on payment of 
Rs. 110-2-0. The District Judge, on appeal by the plaintiff, found — 

Jst. That there was a separation in interests between the father of 
the plaintiff and the father of the defendant, Ramchandra, in 1836. ' 

2nd. That in 1836 there was an agreement by which the shares of 
each of the members were ascertained and defined, and that, subsequently! 
each treated his share as separate and distinct, and that, therefore, the 
property ceased to be joint in that year. 

3rd. That there was an actual division of certain lands, and that, in 
the absence of proof to the contrary, it must be taken that there has been 
an actual division throughout of all the property ; and 

4th. That the plaintiff admitted, both in his plaint and in bis deposi-' 
tion, that he had not bad possession of the lands claimed since 1859 ; that 
there was no evidence adduced by the plaintiff that he was deprived of 
possession in that year ; that the evidence adduced by the defendant wenii 
to show that the defendant, Ramchandra, had been in possession for more, 
than twelve years before September, 1869, the date of the institution of' 

* Second Appeal No. 892 of 1881. 

(1) 7 C.L.B. 364. 
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the suit , and that, therefore, the suit was time-barred under the twelve- 
years’ limit laid down by the Limitation Act XIV of 1859. 

The decree of the Subordinate Judge was, accordingly, confirmed. 

Tq 0 plaiotiff appealed to the High Court 
[Sio] Manehshah Jehangirshah, for the appellant. 

Mahadev Chimnaji Apte, for the respondent. 


JUDGMENT. 


The judgment of the Court was delivered by 

Melvill, J.' The Courts below have held that the burden of 

p-oving possession within twelve years lies upon the plaintiff, and that he 
has failed to give the necessary proof. 

We see no reason to believe that those Courts have either omitted 

from their consideration, or formed erroneous conclusions regarding any of 

the evidence bearing upon the question of limitation. The only question 

IS. whether they were right in laying the burden of proof upon the 
plaintiff. 

In actions of ejectment this Court has always laid the onus upon 
the plaintiff. The reason is stated in Pandurang v. Balkrishna (l), viz., 
that tne Limitation Acts interpose a bar to the admission of a suit, until 
the plaintiff satisfies the Court that his cause of action has accrued within 
the period of limitation. The Judicial Committee in Maharaja Eoowur 
V. Baboo Nund Ball Singh (2) based the rule upon a similar necessity of 
renaoyiog the bar to an action created by Bengal Beg. Ill of 1793, s.' 14. 
which says thsit the Zillah and City Courts are prohibited hearing, 
trying, or determining the merits of any suit whatever against any per- 
son or persons, if the cause of action shall have arisen previous to” a 
certain specified date. The rule, which requires the plaintiff in ejectment 
to prove possession within twelve years, is laid down with equal clearness 

by the Judicial Committee in Beer Chunder Jobraj v. The Denutii 
Collector of Bhullooah (3). 

On the other band, it is contended that the more recent decision of 
the Privy Council InEadha Gobind Boy v Inglis (4) establishes the pro- 
position that in all suits for land it is sufficient for the plaintiff to establish 
his title, and that the burden of proving that the plaintiff has lost that 
title, by reason of the adverse possession of the defendant, is then shifted 
upon the defendant. The effect of the decision is certainly so stated 
in ' the^ head-note to the report ; but we cannot believe that their 
Lordships intended, by a few remarks having reference to the [611] 
particular case before them, to upset a rule of evidence establish- 
ed by repeated decisions and long practice. The effect of the decision in 
the recent case has been much discussed by the Calcutta High Court in 
Rally Churn Sahoo and others v. The Secretary of State for India in 
Council (5) and in Mano Mohun Ghose v. Mothura Mohun Boy (6) . Wd 
do not think it necessary to enter into the same discussion, or to attempt 
to reconcile the Privy Council decisions, feeling confident that the Judicial 
Committee will find no difficulty in explaining any apparent inconsistency 
when the question comes again before them. It is sufficient to say that 
the case of Badha Gobind Boy v. Inglis was a peculiar one, having 
reference to the recovery of alluvial lands which had been diluviated * 
and we entirely concur with the opinion expressed by the Calcutta Court 


(1) 6B,H.Q.R.A.0.J. 125, 
(4) 7 O.I 1 .R. 364. 


(2) 8 M.I.A. 199. (3) 13 W.K.P.O. Rul, 23. 

(5) 6 C. 725. (6) 7 C. 226. 
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that there was no intention, on the part of the Judicial Committee, of 
interfering with the general rule Chat, where a plaintiff claims land from 
which he alleges that he has been dispossessed, the burden is upon him 
to show possession and dispossession within twelve years, or, at least, 
that the cause of action arose within twelve years. This is the rule 
which has been applied to the present case ; and, there being nothing in 
the circumstances of the case to make it an exception of the ordinary 
rule, we think that that rule has been rightly applied, and accordingly 
confirm the decrees of the Courts below with costs. 


Decree confirmed* 


6 B. 512 (F.B.). 

[512] APPELLATE CIVIL— FULL BENCH. 

Before Sir Michael Roberts Westropp^ Chief Justice^ Mr. Jxistice 

M. Melvill and Mr. Justice F. D. MelvilL 

Appana {Defendant), Applicant v. N.agia and another {Plaintiffs), 

Opponents."^ [20th April, 1880.] 

Jurisdiction— Mofv^sil Small Cause Courls~Aci XI of 1865, s. 6— Suit by vala 7 idar 
mahars to recover “aya’* — Immoveable property, what is. 

A suit for balute or aya is a claim in respect of a hak belonging to, and forming 
the emoluments of, a hereditary office amongst Hindus, and one in respect of 
immoveable and not moveable or personal property. A Mofussil Small Cause 
Court has no jurisdiction to entertain a suit for such a claim. 

There is no difference in principle between the of hereditary ofiBciating 
mahars of a village and the haks appendant to the '.hereditary office of a village 
joshi, or the office of a hereditary priest of a temple and its emoluments. The 
haks of the former are not personal property. 

This was an application to the High Court under their extraordinary 
jurisdiction against the decision of A. M. Cantem, First Class Subordinate 
Judge at Belgaum, with the powers of a Small Cause Court Judge. 

The plaintiffs sued to recover three years' arrears of a balute hak or 
aya** due from the defendant in respect of rice grown by him on his land 
in the village of Nandgad. in the district of Belgaum. They alleged that 
they were the hereditary vataiidar mahars of the village, and entitled. to 
the hak and the arrears claimed by them. The Subordinate Judge allowed 
the plaintiffs* claim, and gave them a decree for a portion of the arrears 
sued for. 

The defendant appealed to the High Court. 

The case first came before Melvill and Pinhey, JJ., who referred it 
to a Full Bench. 

The question argued before the Full Bench was whether the suit was 
cognizable by a Court of Small Causes in the Mofussil. 

Pandurang Balibhadra appeared for the applicant (defendant). 

[513] V. M. Pandit, for the opponents (plaintiffs), relied upon Han* 
mantrav v. Keru (1) and Maru Piru v. Haro Shidheshvar (2), and contended 
that the plaintiffs’ claim was one for personal property. 


• Application under Extraordinary Juriadiotion No. 136 of 1879. 

(1) Printed Judgments for 1876, p. 291. ‘ (3) 3 B. 28. 
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JUDGMENT. 

The following is the judgment of the Full Bench delivered bv 
Westropp, GJ.— This application to the extraordinary jurisdiction 
of the High Court has been referred to a Full Bench bv Melvill and 
Binhey, JJ. to determine whether the Court of Small Causes atBelgaum 
has jurisdiction to entertain a suit brought by the plaintiffs, as vatandar 
maharsoftha village of Nandgad, to recover ai/a {balute hak) from the 

three-years’ arrears being alleged to be due from him to the 

plaintiffs in respect of rice grown by him in the Fasli years 1285. 1286 
and 1287 on his land in fche village. The learned Judges, who referred the 
case, doubted whether the decisions in Eanmantrav v. Keru (1) and Earu 
V. Naro (2) are sustainable. 

The sixth section of Act XI of 1865 states that “ the suit which shaU 
be cognizable by Courts of Small Causes ” (in the Mofussil) are " claims 
for money due on bond, or other contract, or for rent, or for personal 
property, or for the value of such property, or for damages, when the 

1 °'^ demand does not exceed in amount or value the sum of 

Ks. 500, whether on balance of account or otherwise.” 

It has not been contended that the present claim is founded upon a 
contract, or is in the nature of rent, but it has been argued that it is one 
for personal property. The claim is for a hak, called in Marathi '^balute^^ 
and m Kanarese aya:\^ IL H. Wilson in his Glossary, p. 41. states 
^at the Sanskrit word aya signifies income or profits, and that the 
Karnatic or Tamil words aya or ayam, derived from the Sanskrit word 
denote toll, tax, tribute, custom, measurement. In the Dakhane the 
portion ot the crop formerly paid to the hereditary village ofiGcers and 

servant^ Amongst those village officers or servants, [514] Molesworth 

Grant Duff, and Eeeve include the mahar as gatekeeper (vasakar) or 
watchman, and place him amongst the twelve which include the joshi 
(]oisa) or village astrologer. Wilson’s Glossary, p. 53, says that “ in most 
instances the offices are hereditary, are capable of being mortgaged or 
sold, and are paid by recognized fees and perquisites, by allotments of 
corn at the time of harvest, or sometimes by small portions of land held 
rent-free, or at a low quit-rent.” He gives a more detailed account of 

the hereditary village officers including the mahar and jvotishi Qoshi 

]oisa, jo^) at pp. 55. 242, 243, and 319. That the hara balute (twelve 
village officers including those just mentioned) held their offices and 
emoluments hereditarily, is mentioned in Mountstuart Elphinstone’s 
Report on the Dakhin, Appendix, p. 10. 

In Balvantrav v. Purshotum Shidhesvar (3) it was, by a Full Bench 
held that the hak appendant to the hereditary office of a village joshi is 
immoveable property. So, too, in Rrishnabhat v. Kapahhat (4) the 
office of an hereditary priest of a temple and its emoluments were held 

do not see any difference, in 
principle, between such haks and the haks of the hereditary officiating 

mahara of a village, and are unable to regard the latter as personal 
property. 

Hanytiauitav v. K.btu (1) was not a claim by mabars in respect of 
their haks, but a claim for a payment called m5(a'(cash in lieu of service) 
from mabars by a Khote. The question of jurisdiction of a Court of 
Small Causes in that case was there very lightly touched in the judgment : 

(1) Printed Judgments for 1875, p. 291. (2) 3 B. 28. (3) 9 B.H C R 99 

(4) 6;B.H.C.R. A.GJ. 137. 
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SO we cannot say upon what grounds precisely the Small Cause Court 
was held to have jurisdiction. 

In Naru Piru v. Naro Shidhesvar (1) the suit was for halutCt but 
the contention there was that such a suit was one essentially relating 
to an interest in land,’* which it was held not to be, but “ for a share in 
produce severed from the land." The argument against the jurisdiction of 
the Small Cause Court was put upon too narrow a basis. It should 
have been that the suit [513] was not one for personal property, or 
founded upon contract. It appears to us that a suit for balute is a claim 
in respect of a hah belonging to. and forming the emoluments of, an 
hereditary office amongst Hindus, and therefore one in respect of immove- 
able (7iibandka)t and not moveable or personal property. 

For this reason we think that the question — “ whether a Small 
Cause Court had jurisdiction in respect to the claim made in this suit " 
— referred to this Full Bench should be answered in the negative. 


6 B. 515. 

APPELLATE CIVIL. 

Before Sir Michael Roberts Westropp, KL^ Chief Justice, and 

Mr. Justice MelvilL 

Shivram {Original Plaintiff), Appellant v. Genu AND Hanmantrav 
Sadashiv {Original Defendants), Respondents* [6th March, 1882.] 

Registration — Act XX of 1866, s. 50— — Notice of prior unregistered mortgage — 
Possession— Right to redeem— Parties. 

On the 24th September, 1869^ 6. mortgaged oertain land to H. Subsequently, 
on the 14th June, 1870, he mortgaged the same land to P. Both the mortgages 
were for sums le^s than Bs. 100. The mortgage to H. was unregistered, but the 
subsequent mortgage to P. was registered. On the 2lst June, 1879, in a suit to 
wbioh P. was not a party, H. obtained a deoroe on his mortgage, and at the exe- 
cution sale he himself became the purchaser, and was put into possession of the 
land under his oertifioate of sale. On the 21st September, 1874, P assigned his 
mortgage to the plaintiff. The deed of assignment was not registered ; neither 
P. nor his assignee, the plaintiff, ever had possession under the mortgage of 1870. 
The plaintiff brought this suit to obtain possession of the land. Both the lower 
Courts dismissed the plaintiff’s claim. On special appeal to the High Court. 

Held, that if P., at the time of taking his registered mortgage in 1870, had 
notice of the prior unregistered mortgage to H., he had that which it is the 
object of the registration law to give, and, consequently, the non- registration of 
H.’b mortgage could not, under Act XX of 1866, avail either P. or the plaintiff, 
who claimed under him by an assignment executed subsequently to the decree 
in H.’s mortgage suit* 

A subsequent registered purchaser or mortgagee oannot avail himself of the 
registration of his deed against a prior unregistered purchase or mortgage of 
which be had notice. 

[616] The High Court reversed the decrees of the Courts below, and remanded 
the case to the District Judge, to ascertain whether P., at or before the time of 
the execution of his registered mortgage, had notice of the prior unregistered 
mortgage to H. 

Held, also, that, in order to bind P., by the decree passed in 1873 and thus 
make a good title to the purohaser under that decree, H. should have made F. a 
party to his suit, thereby giving P. an opportunity of redeeming H.’s mortgage. 
H. having neglected to do this, the plaintiff in the present suit, as the assignee 
of the rights and equities of P., was entitled to redeem the mortgage of H. in 
oase it was proved that P« had notice of that mortgage. 

* Special Appeal No. 400 of 1876. 

(1) 3 B. 28. 
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land ‘’■'<>oeht this suit for possession of certain 
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stated in the judgment of the High Court. ^ ^ 

Bkatravnath Mangesh appeared for the appellant, 
bkantaram Narayan, appeared for the respondents. 

JUDGMENT. 

The following is the judgment of the High Court delivered by 

Wkstropp, G. J. On the 24th September, 1869 Genu ftho firaf 
defendant) mortgaged a piece of land to the second defendant f 

o" ;b,T4!r)i" r 

o? Ssi'ShS o®“rht;:.3““ '..VrT “'"r i;“ 

the Civil Court became its purchaser Thn no t fi ® 

under that purchase, was nof reSred L d f 

Abo.> .i.bb,e. .towri® ?ir pwi!' SWvrj““‘r:„.t “i". 

present suit to enforce the mortgage of 1870 to Pandu, which Lrt! 
gage had been assigned by Pandu to the plaintiff Shivram The 

dated 21st Sentember, 1874) was not 
the time of taking his registered mortgage in 1870 of Hjinm ^ * 

unregistered mortgage of 1869. Pandu had that which ft 

the registration law to give him and therefnrp rhp Cm object ot 
Hanmantrav’s mortgage cannot avail Pandu. or the plabtiff wt o^lk? 
under him by an assignment executed subsequently to the decree in 

the enactment applicable to these mortgagees (bot^ f 
sums under Es. 100). is not morestriStfan thafof thpT t 

subsequent registered purchaser '’or LVrl’Te Ll"t 

effect on the Irish Act, as well as on the JiLi Ty 
B egistration Acts, is concisely given by Lord Cairns\'rtL“^‘^ Yorkshire 

Barru (2). He says : " I take fhe expLation to be th s tfe i I 

as the object of the Statute is to take care that, by tL fa ct of deed“sT“^ 
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informed of the earlier title, the end and object of the Statute is accom- 
plished if the person coming to register a deed has, aliunde^ and not by 
means of the register, notice of a deed affecting the property executed be- 
fore his own. In that way the notoriety, which it was the object of the 
Statute to secure, is effected — effected in a different way, but effected as 
absolutely in respect of the person who thus comes to register as if 
he had found upon the register notice of the earlier deed." In Bmhcll 
V. Biishell (l) Lord Eedesdale, after describing the case of Lord 
Forbes V. Deniston (2), which was an appeal from Ireland, said ; “The 
House of Lords determined that the words of the Act, which made 
[518] an unregistered deed fraudulent and void against a subsequent 
registered deed, had not that effect if there was notice of the prior deed. 
If a man has notice, he cannot say he is defrauded : it is fraudulent in him 
to take a conveyance to defeat the charge of another." And, again, 
speaking of the Irish Act, s. 4, he says : “ It has the effect of giving priority, 
except incase of fraud (as where the party has had notice aliunde) and 
that it is a priority which a Court of Equity or of Law cannot take 
away” (3). That view of the Act was adopted by Lord Manners in Eyre v. 
Dolphin (4), and in the Irish cases mentioned in note 4, p. 149, I. L. R., 4 
Bom. For cases on the Middlesex Act in which notice was held to excuse 
non-registration, see Le Neve v. Le Neve (5) and Gheval v. Nichols (6) 
in the Equity Exchequer and on the Yorkshire Act : Blades v. Blades (7). 
In a very recent Calcutta case, Dmanath Ghose v. Auluck Mini 
Dabee (8), the defendant claimed under optionally registrable but 
unregistered kobalas^ respectively, dated the 19th and 20bh November, 1871, 
and had possession of the immoveable property, the subject thereof. The 
plaintiff claimed the same property under an optionally registrable and re- 
gistered conveyance of the 10th December, 1873. without possession. The 
Court (Prinsep and Field, JJ.) held the title of the defendant preferable 
to that of the plaintiff, inasmuch as the possession of the defendant was 
notice to the plaintiff of the defendant’s unregistered title (9). Such, too, 
is the effect of possession in England— Dawie/s v. Davison (10). 

The cause must, therefore, be remanded to the District Judge to 
ascertain whether or not Pandu, at or before the time of the execution of 
his registered mortgage of thel4th June, 1870, had notice of Hanmantrav^s 
unregistered mortgage of the 24th September, 1869. 

[519] Assuming that the District Judge finds that question in the 
affirmative, viz., that Pandu had such notice, it becomes necessary to 
remember that, although it would have been quite practicable for Han- 
mantrav to have bound Pandu by the decree in Hanmantrav’s suit if he 
had made Pandu a party thereto, and, consequently, to have made a 
good title to the purchaser under that decree, whosoever he might be (in the 
present case himself), yet Hanmantrav neglected to take the proper 
means for that purpose by making Pandu a party to that suit, whereby 
Pandu might have had an opportunity of redeeming the land from 


(1) 1 Soh. & Lef. 90-100. (2) 4 Bro P. C. 189 (2nd ed.). 

<3) I Soh. & Lef. 102. (4) 2 Ball and Beatty 290 (302i. 

(6) 7 Ambler, 430 (447) =2 Wh. k Tud. 32 (41, 42), (6th ed.). 

(6) 1 Stra. 664. (7) 1 Eq. Oa. A. 368. pi. 12. 

(8) 7 G 753. and see per Poutifex, J., in Fuzlodem A7»on v. Fakir Mahomed 
Khan. 5 0. 336 (343) e/ seq, 

(9) See, also, Naqeshbhal v. /?a/ita»drai!. 9B.H.C. R. 161-N. 

(10) 17 Vesey. 433 ; Sugden's Vendors and Purchasers (11th ed,), p. 1062, Ob, XX1II» 
1, pi. 60 ; 2 Wh. & Tud, 61 ct seq 
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Hanmantrav’s mortgage (1). To that opportunity Shivram (the plaint- 
who has since become the assignee of the rights and equities of 
Pandu, will be entitled if it be established that Pandu had notice of 

Hanmantrav s mortage. The burden of proving that Pandu had such 

notice will he upon Hanmantrav. 

Assuming, however that Pandu had not, at or before the execution 

of Hanmantrav’s unregistered mortgage, and. there- 
fore, that Pandu s i^rtgage by virtue of its registration is entitled to 
priority over that of Hanmantrav, the latter (Hanmantrav) will in that 
event be entitled as owner of what was Genu’s equity of redemption under 

tested irthetLSti?““"‘'''"' 

Whatever party may be subjected to the duty of redemption should 
have a reasonable time, say, six calendar months, within which he mav 
redeem, buch account as may be necessary to ascertain the amount due 
on such mortgage should be taken in the District Court 

This (3ourt reverses the decrees of the Courts below, except so far as 
the same affect the defendant Genu, and remands the cause for a new trial 
on the merits in accordance with the foregoing observations. The question 

1 appeals as between Hanmantrav and the 

be^'ju^s'f ‘disposed of in such manner as may 

Decrees reversed. 


6 B. 520 = 6 lod, Jur. 655. 

[520] APPELLATE CIVIL. 

Before Sir Michael Roberts Westropp, Kt., Chief Justice, and 

Mr. Justice Melvill. 


SADASHIV DiNKAK JOSHI AND MORESHWAR DiNKAR JoSHI (Onquiaf 
Plaintiffs), Appellants v. Dinkar Naratan Joshi and Mahadev 
V iNATAK Mayadev (Original Defendants), Respondents* 

[22nd March, 1882.] 

Bindulaw~An-,estralpropertu-Undivided Hindu family— Alienition of 

propirty by fath^r-LiabilHy at eUate for debts o, fatlr aTd gZdfathTlfo^l 
-Sm o/poo/. tacurrcd for immoral or illegal purpoL -Evidence 

Subject to oertaia limited exceptioas (ag, for instance, debts contracted for 
immoral or illegal purposes), the whole of the estate of a Hindu undivided familv 
father graadsoas, liable to the debts of the father or grand^ 

In 1865 certain lands, the ancestral property of D., were sold under a decree 

and were bought by J. These lands had been mortgaged 
1863 by D. to N., m which transaction D had been principal and J his 
In 1866 N. sued on his mortgage, and on the 21st January 1868, a decree wa^ 
made, directing the sale of the lands. Under that decree the right, title and 

interest of J. were sold on the Ist April, 1869, to C. and C. afterwards sold the 
lands to M. In the present suit the plaintiff’s (D.’s eons) sued D and M ^fo? 

ancestral.’ and 

that ohe whole of it hid been illegally sold under the decree of the 21st TamoJt 

was ancestral ; that the plaint' 
iffa were united in inceraet with their father D. when the mortgage debt was’ 

^ a 1 , (plaintifis) to prove 

that the debt had been incurred for immoral or illegal purposes, and they failld 
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to dieoharge it ; that they were, therefore, bound by the sale. The lower Coorta, 
accordingly, dismissed the plaintiffs* claim. 

On second appeal the High Court affirmed the decrees of the Courts below on 
the grounds mentioned above. 

Suraj Bunsi Koer v. SJieo Prasad Singh (1) referred to* 

[F., 14 B. 320 f327) ; R., 7 B. 438 ; 4 Bom. L.R. 587 (597); 17 C.L.J. 38 = 17 C,W.N, 
280; 4 O.C. 277 (279).] 
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This was a second appeal from the decision of C. E. G, Crawford, 
Assistant Judge at Thana, afiBrming the decree of B. K. Phadke, Second 
Class Subordinate Judge at Alibag. 

The facts of the case are briefly mentioned in the head-note above, 
and will be found fully stated in the judgment of the High Court. 

[5213 The first point in the memorandum of second appeal preferred 
by the plaintiffs was — (1) The lower appellate Court ought to have held 
that, as the decree, in execution of which the land in dispute was sold^ 
was a decree against Dinkar (defendant No. 1) personally, nothing beyond 
his share could pass by the Court sale. 

Ghanasham Nilkanth Nadkarni, for the appellants. 

The Hon. Rao Sabeb V. N, Mandlik^ for the respondents. 

The following is the judgment of the Court : — 


JUDGMENT. 


Westropp, O.J. — The plaintiff's, who are the sons of Dinkar Narayan 
Joshi, the first defendant, brought this suit to recover, as their respective 
shares, two-thirds of certain ancestral lands. The first defendant did not 
appear. The second defendant claimed to be the purchaser of the lands, 
and alleged that the first defendant and his sons, the plaintiffs, were 
acting in collusion to defeat the second defendant's claim. The 
facts established were as follows: — The lands were ancestral, having 
been inherited by the first defendant, Dinkar, from his grandfather. In 
a suit brought by Balkrishna Narayan Bodas. in 1863 against Dinkar 
Narayan Joshi (the present first defendant), the lands were sold on the 
17th August. 1865, to Janardhan Trimbak Devdhar for Rs. 200. The certi- 
ficate of that sale (Ex. 8) was dated 14th July, 1879. Possession does not 
appear to have been given to Janardhan Trimbak Devdhar. In a suit 
brought in 1866 by Narayan Antaji Datar against the present first defend- 
ant, Dinkar Narayan Joshi, and Janardhan Trimbak, upon a mortgage 
bond of the same lands, dated 26ch November, 1863 (1 Kartik Vad, Shake 
1785), in which transaction Dinkar Narayan Joshi apparently was princi- 
pal and Janardhan Trimbak Devdhar was surety, a decree (Ex. 39), dated 
the 2l8t January 1868 was made by the District Judge of Thana, direct- 
ing the sale of the lands in satisfaction of the amount due on the mortgage 
together with interest, and that the balance (if any) should be paid person- 
ally by the defendants in that suit. Under that deoi'ee the right, title, 
and interest of the defendant, Janardhan Trimbak Devdhar. in the lands 
were sold by public auction on the 1st of April, 1869, to Chinto Bhaskar 
Dandekar for Rs. 630, [522] as appears by the certificate of sale (Ex. 10), 
dated 15th June, 1869. He subsequently sold the lands to the second de- 
fendant in the present suit, Mahadev Vinayak Mayadev, as appears from 
the deed, dated 13th October, 1874 (Ex. 9). 

The Subordinate Judge held that, inasmuch as the plaintiffs and 
their father were united in estate at the time the mortgage-debt to 


(1) 6 I.A. 88 (106). 
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'“C'J''red, and that the plaintiffs were unable to 

fhfi ^nh appealed to the District Court ; but the decree of 

coL^ ^ Assistant Judge, affirmed with 

^ present second appeal to the High Court. 
Their first point of appeal is a mistake, inasmuch as the decree (e 1 39) so 

SlrTv^n^^r 11 f defendant, Dinkar 

and he, being a party to tne suit in which that decree was 
made, is bound by the direction for sale (founded on the mortgage) in that 
decree and by the proceedings under it, whether or not thwe was any 
irregularity in the ateness of the issuing of the certificate of sale (Ex 8) to 
Janardhan Trimbak Devdhar in the previous suit of Balkrishna Narayan 
Bodas, or weakness in his title thereunder for want of nossession He 
made no objectiori to the lands being described at the sale as those of 

irfav tZ ^bey had paZed to 

Dim by the previous sale. 

for imS r^T limited exceptions (as, for instance, debts contracted 
for immora or Illegal purposes), the whole of the estate ofaHindu undivided 
family would be, when in the hands of sons or grandsons, liable to the debts 
of the ather or grandfather : 1 Digest, Bk. 1, chap, v, pi. clxvii • Gir- 

dhanlall v. Kuntoolall (1) ; Udram Siiaram v. Banu Panduji (2) • Nara 
y<^nacharya y. Narso Krishna (3). The true scope of the decision of the 
foool V. Kuntoolall had been explained by their 

f t ^ ‘ben, which is a decision of this 

tribunal (the Privy Council), is an authority for these propositions • ]«t 

that where joint ancestral property has passed out of the joint family’ 

either under a conveyance executed by a father in consideration of an 

antecedent debt, or in order to raise money to pay off an antecedent debt 

or under a sale in execution of a decree for the father’s debt, his sons bv 

reason of their duty to pay their father’s debts, cannot recover that ml 

perty, unless they show that the debts were contracted for immoral Z 

poses, and that the purchaser had notice that they were so contracted • 

and, 2nd, that the purchasers at an execution sale, being strangers to the 

suit, if they have not notice that the debts were so contracted, are not 

bound to make inquiry beyond what appears on the face of the proceed- 
in§s« 

Hence It appears that the burden of proof that the mortgage debt 
was for an illegal or immoral purpose lay upon the plaintiffs, the sons of 

Narayan Joshi. The District Judge has found 
that the plaintiffs have not proved anything beyond the fact that their 
father kept a nuistress, and have not proved any connection between that 
act and the debt in question. That finding of fact by the District Judge 

binds this Court. Hence we must affirm, with costs of this appeal tL 
decrees of the Courts below. * 

Decree affirmed. 


(1) 1 1.A. 321. 
(3) 1 6. 262. 
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[524] APPELLATE CIVIL. 

Before Sir Michael Roberts Westropp, Kt., Chief Justice, and 

Mr, Justice Nanabhai Haridas. 


SOMASEKHARA RaJA (ALLEGED) ADOPTED SON OF BASLINGA 
Raja {Original Plaintiff), Appellant v. SuBHADRAMAJl, 

AViDOW OF Baslinga Raja {Original Defendant), 
Respondent.^ [IGbh March, 1882.] 

hingayats Hindu law — Adoption of an only son — Gift in adoption by widow, without 

an express authority from her husband-^Practice — Objection taken for the first time 
on second appeal. 

The plaintiff, a Sudra of the Lingayat oaste, sued for possession of certain pro- 
perty, alleging that he had been adopted by the defendant, a widow of the same 
caste. The defendant denied the adoption, and contended that it was invalid, 
inasmuch as he was an only sou, and had been given in adoption by his widowed 
mother without an express authority from her husband. 

The plaintiff, in support of his adoption, produced two documents executed by 
the defendant, viz., a deed of adoption and a compromise, in which the defendant 
had ratified the plaintiff’s adoption. It was found that the defendant was very 
young, and did not act independently in the execution of those documents. 

Held, that the adoption was invalid on two grounds, viz., 1st, that the mother 

had no authority to give the plaintiff in adoption, because he was the only son of 

her deceased husband at the time of the adoption ; and, 2ndly, that the defendant 

(whether an infant or not) was not, either at the time of the alleged adoption or 

at that of the alleged ratification of it, a free agent, but was subject to undue 
influence. 

In the case of an only son the iHigh Court refuses to imply authority in the 
mother to give such a son in adoption. 

Bayabai v. Bala Venkatesh (1) and Qopal Narhar v. Banmant Qanesh and 
another (2) referred to. 

Lakshmappa v. Ramava (3) approved, 

Quare — Whether the plaintiff was incapable of being adopted by the defendant, 
because bis mother was a second cousin of the defendant’s husband. 

It is too late to make an objection, for the first time in second appeal, that a 
certain witness, for whose evidence no application had been made in the Courts 
below, ought to have been examined by the appellate Court. 

[R., 9 A. 253 : 24 B. 367 ; 11 M. 43.] 

This was a second appeal from the decision of A. L. Spens, District 

Judge of Kanara, reversing the decree of V. V. Wagle, Subordinate Judge 
of Sirsi. 

[525] The plaintiff, Somasekhara, sued for the possession of certain 
moveable and immoveable property left by one Baslinga Raja, deceased, 
alleging that he was the adopted son of the said Baslinga, and entitled to 
his estate. The plaint further alleged that Baslinga Raja died in 1869, 
and that on the 24bh December, 1871, the plaintiff was adopted by the 
defendant, Subhadra, widow of Baslinga Raja. In support of his 
adoption the plaintiff relied upon two documents executed by the defend- 
ant, viz., a deed of adoption (Ex. No. 3), dated the 22nd December, 
1871, and a deed of compromise (Ex. No, 4), dated the 10th April. 1875, 
in which the defendant had ratified the plaintiff’s adoption in the presence 
of the Mamlatdar of Shidapur. 


Second Appeal No. 297 of 1880. 

(1) 7 B.H.C.R. Appx. 1. (2) 3 B. 273. (3) 12 B.H.O.R. 364. 
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Tha defendant Subhadra. denied the plaintiff's adoption by her, and 

answered (infer aha, that tne adoption was invalid, hecause he was an only 
son, and had been given in adoption by his widowed mother without any 
express authority from her husband ; that the plaintiff was incapable o^ 

Cousin S R f “Other (Dewa) was a second 

^ to execute the 

said documents under great pressure and undue influence 

f Subordinate Judge held that the plaintiff was adopted by the 

?h!.rth«“d«p?"'f “°t then a minor ; that the adoption was valid ; 

that the deed of adoption and compromise (Exs. 3 and 4) were executed 

by her without any undue influence. He, accordingly, allowed the 

plamtiff s claim, and made a decree in his favour on the 12th October, 

^ Judge held that Dewa, the plaintiff’s natural 

mother, had no express authority from her husband to give him^'in 

adoption that the adoption, therefore, was invalid ; that, at the time of 

^ j defaudant was young, and acted under 
great coercion. He, accordingly, on the authority of Bayabai v. Bala 

Ven^atesh (1) and Lakshmapjja v. Ramava (2), reversed the decree of the 

Subordinate Judge and threw out the plaintiff’s claim (12th March, 

preferred a second appeal to the High Court 
I f Narayan iwhb him Shamav Vithal), for the appel- 

^be /ac<«w of the plaintiff’s adoption, as shown by Ex. No 3 
IS held proven by the Courts below. Tne defendant by various voluntary 
acts has recognized the plaintiff’s status as her adopted son. She fully 
latifaed the adoption by executing the deed of compromise (Ex. No. 4) 
in the presence of a public officer. It is not now open to her to deny the 

In^n ^ f "^be District Judge ought to have given the 

appellant (plamtiff) an opportunity to examine the Mamlatdar in whose 
presence Ex. No. 4 was executed by the defendant. 

Ghanasham Nilkanth, for the respondent. 

The following is the judgment of the Court 

JUDGMENT. 

Wbstropp C. J.— The parties to this suit belong to tha Malva sub- 
division of the Lingayat caste, and being Lingayats are, therefore, Sudras 
hycl^^-Gopal Narhar v. Hanmant Ganesh and another [i) The 
plaintiff, Somasekhara, was, at the time of the death of his natural father 
Chanbasapa the only surviving son of the latter. It has not been alleged 
that Chanbasapa authorized his wife Dewa, who survived him 

in adoption to any person : nevertheless Dewa, 
on the 24th December, 1871, woeu the plaintiff was about fifteen years 
old, appears to have gone through the form of giving him in adoption to 
the defendant, Subhadra, the elder widow of Baslinga, then recentlv 
deceased at an early age. Subhadra is by the Subordinate Judge found 
to have been, at the time of the ceremony of adoption, only fifteen years 

old ; and the finding oi Mr. Spens, the District Judge of Kanara is that 

she was not, at the utmost, more than seventeen years of age at that 
hme. Vira, the other widow of Baslinga, was junior to Subhadra 
Basling a was also survived by his stepmother, Chinamaji, the sister 
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of the plaintiff. Dewa, the natural mother of the plaintiff (Soma- 
sekhara), was the second cousin of Baslinga. There is, on behalf of the 
plaintiff, evidence that Baslinga, when dying, asked Dewa to give the 
plaintiff in adoption ; but the District Judge, for reasons which it is 
difficult successfully to contravene, seems not to have accepted that 
evidence as trustworthy. Even, however, if Baslinga bad made 
such a request, and Dewa had promised compliance, there remains 
[527] the absence of express authority from Chanbasapa to Dewa to make 
such a gift in adoption. In the case of an only son the Court, for the 
reasons assigned in Lakshviappa v. Bainava (1), which case has been, as we 
think, rightly followed by the District Judge, refuses to imply authority 
in the mother to give such a son in adoption. That case does not appear 
to have been cited to the Subordinate Judge. 

The learned pleader for the plaintiff endeavoured to surmount 

that objection by contending that defendant was. by her conduct and 

more specially by her execution of the deed of adoption (Ex. No. 3), and by 

her having entered into a compromise (Ex. No. 4) in the presence of the 

Mamlatdar of Shidapur estopped from denying the validity of the adoption. 

The District Judge, however, has found that the defendant was not on 

either of these occasions acting independently. This Court was bound 

by his finding ; but, even if this were not so, we fail to perceive any 

sufficient reason for supposing his conclusion to be incorrect. The point 

made in this Court, that the Mamlatdar ought to have, been examined, 

was not made in the Courts below, nor does there appear to have been 

any application, on behalf of the plaintiff, that the Mamlatdar should be 

examined. It is quite too late to make such an objection on second 
appeal. 

Upon the following two grounds — viz., 1st, that Dewa had not any 
authority to give her son, the plaintiff, in adoption, he being at the time 
of the alleged adoption, the only existing son of her husband (then deceas- 
ed/his natural father ; and 2ndly, that the defendant, Subhadra (whether 
an infant or not) was not either at the time of the alleged adoption or at 
the time of the alleged ratification of it a free agent (see Bayahai v. Bala 
Veyihatesh (2), but was subject to undue influence — we affirm the decree 
of the District Judge, which holds the alleged adoption to be invalid. 

We do not consider it necessary to give any opinion on the question 
whether the plaintiff was, by reason of the alleged relationship of his 
mother Dewa to Baslinga Kaja, incapable of being adopted as son of Bas- 
linga Raja, inasmuch as the points already decided are sufficient to dis- 
pose of the case. 

The decree of the District Judge is affirmed with costs. 


(1) 12 B.H.O.R. 364. 
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[528] ORIGINAL CIVIL. 

Before Mr. Justice West. 


COOVERJI LUDHA (Plaintiff) v. Bhim.ji Girdhar (Defendant).* 

[8th August. 1882], 

Partyjimll, liability for cost of—Building-leoses-Agreement to refer dispute to a person 

Effect of such agreement on the right to sue— Award of such third^person essential 
to right Of action- Surveyor' e to 

Strangei to consideration — Landlord and tenant. 

The plaintiff sued to recover from the defendant half the cost of a patty wall. 

The plaintiB and defendants were lessees of adjoining pieces of land under aereo- 

between them respectively and the Secretary of State for Indfa in 
Council as lessor. The terms and conditions of the two agreements were the same 

plaintiff and defendant respectively agreed to build houses 
upon ^be said pieces of land m the manner therein specified, and the agreements 
contained the two following clauses (1) “ The building to be continuous with 

oos't amfm adjoining houses.” f7) ” All disputes regarding the 

cost and maintenance of party walls to be decided by the Government surveyor 

meX thrnTa'in t ff ^mding on both parties.” In pursuance of the said agree! 
menti, the Plamtiff and defeodantq respectively erected buildings on the said 

pieces of land The plaintiff caused the northern wall of his buildiurto be 

the hiflff- ^ K ® defendants as the southern^wall of 

td hv ^ ^ defendants paid the builder who was employ- 

rf ■ w defrayed by the plaintiff. The par% waif was 

consequence of disputes which arose 
between the plaintiff and the building contractor, the sum payable to the latter 

m some years. In March. 1879, thA plaintiff caused the 

by a surveyor, and on the 7th June, 1879. demanded 
from the defendants payment of half the cost. The defendants, however, failing 

plaintiff, after notice to the defendants, caused the 
cost of the sam party wall to be ascertained by the Government surveyor, who 
by a certificate, dated the 25th February. 1882. certified that the share of the 
cost to be borne by the defendants for the said party wall was Rs. 3,226 The 

Rs 700 which, as above stated, the defendants had already paid, and for which 
xne piaintm gave them credit. 

The defendants in their written statement alleged that the party wall had been 
partly built with materials supplied by them, and that in the year 1870 they had 
adjusted accounts with the plaintiff in respect of the said materials and the said 

700 paid bv the defendants 

fti ^ settlement. They also alleged that the plaintiff had 

settled disputes with the building contractors, and had only paid them three 
annas m /upee on the amount of their claim in full satisfaction ; the defend- 
ants pleaded that they ought not to be charged with more than tbeir due pro- 
portion of such reduced amount. It was further contended for the defendants 

roJoi wall existed independently 

[S20] of the arrangement between them and the plaintiff to refer the matter to the 

<xovetnment surveyor ; that this latter covenant was only collateral, and did not 

interfere with the plaintiff’s right to sue the defendants for their half share of the 

cost ; that the plaintiff’s cause of action in this respect arose on the 15th October 

1878, when the contractor’s claim was finally settled, and that this suit not having 

been brought for more than three years after that date it was barred by limita- 
tion. 

Held that the suit was not barred. There was no right of action independently 
of the valuation and award of the Government surveyor. There was no separate 
covenant to pay compensation to which the covenant for reference to the Govern 
ment surveyor could be collateral. The tights of the parties were defined by the 
oontraots, and, under these, eaoh lessee might have the benefit of a party wall on 
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such terms, and no others, as he on his part submitted to. Payment ol a share 
of the cost was not one of those terms, except in so far as each lessee if a dispute 
arose, was bound by the decision of a Government surveyor. That decision was 
not ancillary, serving to give greater explicitness to a right already fully sub- 
sisting. It was essential to the right itself, and until it was made, no cause of 
action for the moiety of the cost arose. 

Where, in leases granted by one lessor to several lessees taking sites for build- 
ings intended to be contiguous and to form one block or group in mutual rela- 
tion, there is a common covenant which is an inducement to the lessee to take 
the lease, and which he must know is equally an inducement to his neighbour to 
take his lease, neither can be called a stranger to the consideration. Each may- 
be regarded as an equitable assignee of the covenants which the lessor made for 
his benefit as lessee. Each, consequently, has an equitable right to enforce against 
the other the obligation stipulated for in his interest, and serving as a part ofhia 
inducement (as the other knew) to the contract. 

[R., 9 B. 183 (197).] 

Suit to recover Rs. 2,526, alleged to be the share of the cost of ereot'^ 
ing a party wall, payable by the defendant. 

The plaint stated that under certain agreements made between plaint* 
iff and the Secretary of State for India in Council, the plaintiff became 
lessee for the term of nine hundred and ninety-nine years from the 26th 
August, 1877, of a certain piece of land in Bombay, called lot No. 5, upon 
the tenure and conditions specified in the said agreements. The defend- 
ants became lessees of adjoining land, called lot No. 4, under similar 
agreements made by them with the Secretary of State for India in Council 
which contained terms and conditions similar to those contained in the 
agreements entered into by the plaintiffs. 

By the terms of the said agreements the plaintiff and defendants 
respectively agreed to erect upon the said pieces of land buildings in the 
manner and within the times therein specified, atid it was also provided 
that the buildings to be erected upon the [530] said two pieces of land 
should be continuous with party walls common to both of them. It 
was further provided that all disputes regarding the cost and maintenance 
of the said party walls should be decided by the Government surveyor, 
whose decision should be binding on both parties. 

In pursuance of the said agreements the plaintiff and defendants 
respectively erected buildings on the said pieces of land. The plaintiff 
caused the northern wall of his building to be built as a party wall, and it 
was used by the defendant as the southern wall of the building erected by 
him. The defendants paid the builder, who was employed by the plaintiff 
a sum of Rs. 700 on account of the cost of erecting the party wall, but the 
rest of the cost was defrayed by the plaintiff. The party wall was com- 
pleted in November. 1871. 

After the erection of the plaintiff’s buildings and of the party wall 
had been completed, disputes arose between the plaintiff and the con- 
tractor who had been employed by him, in consequence of which the sum 
payable to the contraotor was not ascertained for some years. 

month of March, 1879, the plaintiff caused the work of 
the said party wall to be measured by a surveyor, and the amount so 
found to bo due by the defendant to the plaintiff for their half share 
in the cost of the said wall was Rs. 3,648-13-0. The plaintiff by his 

solicitors’ letter, bearing date the 27th day of June, 1879, demanded pay- 
ment of the said sum. 

8. The defendants having failed to admit the accuracy of the said 
report, or to pay the said sum of Rs. 3.648-13-0, the plaintiff, in pursu- 
ance of the said seventh clause of the said specification, and after due 
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notice to the first defendant, caused the cost of the said nartv mal] iaao 

dL'Th^aS P By a certiffcate! hearing Ato^s 

date the 25th day of February, 1882, the said Government survevof — 

h„ip^vS”i -p's 

by the defendants the sum of Es. 2,526 for their share TSSf/nf 

cost of the said party wall. The plaintiff has demanded froin^he defend 

ants payment ot the said sum, but the defendants have failed to pay the 
same or any pay part thereof.” P ^ 

Es 2 'wfi I's^ver from the defendants the sum of 

NovS; 187 " ® "" »" “» !?«> 

d,feptols° dSr'”’’''" «>»>> 

4, ^ “The defendants say that the plaintiff in building his house in 
saia paragraph mentioned, used a considerable quantity of buildine 
materials beloiigiog to the defendants, and that a portion of the plaintiff’s 
party wall in the said paragraph mentioned was built by the defeLants at 

'heir mutual accounts in 

respect of the said materials and the said partv wall and if- w«q 

Es^^TOO^n Th ‘he plaintiff and defendants' that the sum of 

Es. '700 paid by the aefenaants, as in the said fifth paragraph mentioned 

Should be treated as a final settlement of all accounts whatever between 
them in respect of the said buildings. eetween 

tiff ', 1 V,;' hslieve that disputes did arise between the plain- 

tiff and his contractors, as in the sixth paragraph of the plaint stated 
but such disputes were settled in or about the year 1876 bv the said 
contractors accepting payments at the rate of three annas in the runee 
01 thereabouts on the amount of their claim against the plaintiff in full 
satisfaction thereof. The defendants submit that in any case they ought 

not to be charged more than their due proportion of the reduced amount 
SO paid by the plaintiff to the said contractors. 

inienHon ^ °o notice of the plaintiff’s 

intention to make the measurement in the seventh paraeranh nf fha 

plaint referred to. The defendants do not admit that they ofanfof them 

r5^32l^he ffl1nw"i^ a limitation, 

fii 'ssues were raised by the defendants 

u; Whether che ciaim was barred by limitation 9 
(2, Whether the plaintiff was entitled to be recouped bv defendants 

any and what part of the sum expended by him on the construction S 
the party wall in question ? 

oiw?- settlement between the parties as 
alleged in paragraph 4 of written statement ? 

(4) Whether the defendants were entitled as aeainRr nlairtfift- 4 - 
credit for building materials or otherwise by way of set off aeainofr 
Whole or any portion of the plaintiff's claim. 

The defendants began : — 

Telang (with B, Tyabji, for the defendant).— The cause of 
arose when the contractor was paid, which was in December, 1877 and 
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1882 October, 1378. The plaintiff was not at liberty to sleep on his right: 

Aug. 8, Dawson v. Fitzgerald (1\ In the leases there is no covenant not to sue 

until the surveyor settles the cost. Here there is no dispute as to the 
Original cost of the wall. The defendants allege that part of the materials were 

OIVIL. supplied by them. The clause requiring disputes to be settled by the 

6 B 528 surveyor did not prevent the plaintiff suing : Goldstone v. 

Osborn (2). Again, the decision of the Government surveyor cannot do 
more than settle the actual cost. The amount to be contributed by the 
defendant is not settled. The defendant can only be required to pay his 
proportion of what the plaintiff has actually paid, which, we say, was 
much less than contractor’s charge. He has only paid part in satisfaction 
of the whole. Defendant may claim the benefit of the reduction : Leake 
on Contracts, ch. i. sec. 2 ; Maxwell v. Jameson (3). 

Farran (with the Hon. B. Lang, Acting Advocate-General) for 
plaintiffs. — The case of Maxwell v. Jameson does not apply. In that 
case there was a joint obligation. The defendants contend they are 
entitled to a reduction. Suppose we had paid at a double rate, could we 
claim at that rate from them? The "cost” means the cost at a reason- 
able rate determined bv the Government surveyor. 

[533] No cause of action arose until the certificate of the Govern- 
ment surveyor was given. 

It is contended that the obligation to pay for the party wall arises 
by implication of law, but it really arises from the agreement, and can 
be made complete only in the way contemplated by the agreement. 

JUDGMENT, 

West, J. — The plaintiff and the defendant hold adjacent plots of 
building land, numbered .5 and 4, under agreements for a lease from the 
Secretary of State for India. These are expressed in identical terms, save 
us to the definition of the areas, and it has been admitted by the defend- 
ant’s counsel that as to terms inserted for the common benefit of a group 
of lessees takinc sites for buildings intended to be contiguous and to form 
one block nr grouo in mutual relation, the defendant having a knowledge 
of the circumstances, is bound by his covenant not only towards the 
Secretary of State, the lessor, but also towards the lessees of the neigh- 
bouring plots for whose benefit the terms were introduced, and on whom, 
reciprocally, ho, on his part, has a claim for the fulfilment of the like terms 
by them for his benefit as lessee : see Western v. Macdermoit (4); German v. 
Chapman (5), A covenant in favour of a lessor does not indeed, necessarily, 
avail for the tenant injured by soma act of another tenant, but where 
there is a common covenant, such as in the present case, which is an 
inducement to the lessees, to take the lease, and which he must know is 
equally an inducement to his neighbour to take his lease, neither can be 
called a stranger to the consideration. Each may be regarded as an equit- 
able assignee of the covenants which the lessor made for bis benefit as 
lessee : see Master v. Hansard (6). Each, consequently, has an equitable 

(1) L. R. 9 Ex. 7, per Bramwell, L,J., at p. 11, whose viewwas approved by the 
Court of Appeal, 1 Ex. D. 257. 

(2) 2 0. & P. 560. (8) 3 B. A Aid. 61, per Bayley, J. 

(4) L.R. 1 Eq. 499 = L.R. 2 Ch. Ap. 72. (5) 7 Ch. D. 971. 

(G) L.R. 4 Ch. D. at pp. 723, 724, per Bramwell, L.J. ; aud see Lloyds v. Hofpefi 
16 Ch. D. 290, Pry, J.: “Where a contract is made for the benefit and on behalf of 
a third person, there is an equity in that third person to sue on the oontraot, and the 
person who has entered into the contract may be treated ae a trustee for the person for 
whose benefit it has been entered into.’* 
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enforce against the other the obligation stipulated for in his inter- 1882 
contact ^ inducement (as the other knew) to the Adg. 8. 

withinTw® engagement that the intended lessee shall ORIGINAL 

r5?4l “ J suT de ^Pecfied CiViL. 

fts tl?r« The specification so annexed applies in ® ®- 

buildings to be continuous, with party walls common to both Id 
joining houses, and (7) All disputes regarding the cost and mninf-o 

8halT*beT^^d-*^^ decided by the Government surveyor— whose decision 

shall be binding on both parties.” There is here no stipulatio^ tTa t 
either of the lessees of contiguous sites shall build the party wall but 

Su binr" if tenant should build first Lst of necef 

sity build a wall serving as a party wall to his own house and 

di^fferen^*^'^ different meanings under 

Sie ' afd“T^ common held by the holders of the adjacent U 

wA^rth^'' present case. As the neighbourin« lessees 

were thus to be tenan s in common of what in the ordinary course won W 

e built by one of them or of what would at any rate seldom be built 

in exactly equal proportions by each, it would be reasonable that- fB 

JO. .bould b. WHy di.tribol,d bbtaoeo tbom, dT.^Tos 

bably arise, and hence the utility, if not necessity, of the TtfarTicirof Z 

disputes. The plaintiff built the party will in question and paid the 

from the defendant of one-half of the costs as valued by an arcllcrand 

when this demand failed, he applied to the GovernmL smvevor wS 

eventually valued the party wall, and after making allowance for certain 
materials supplied by fche defendant, pronounced him liable to nav to tho 
plamtifif Es. 3 226 as bis share of the cost. Defendant had oaid Rs 700 
to the contractors, and, deducting this, plaintiff now claims Rs. 2,526. ^ 

• defendant pleads limitation. It anpears that tbn u * 

m . ,,l„a ol bl., in 1377 .nd i„'o"tb“ 1S?8 bonl, IE! 

.b.r.. or lb. roo,.,oing cl.in,, .g.in.t lb. pl.iniiS lb,'l™ l,rt n,« 

of the firm of contractors who had built [535] for him fho i. ^ 

friend bought it up for Rs. 5.150, and. on tbe'5Th NoSmber tsM hi 
mitted that the plaintiff’s friend. Liladhar, was, in fact f^if' 

Sober’ 1 878 wMe T he°'’' °° l^th 

Af contention Mr. Telang has relied on several oases 

that ease there were covenants by a tenant to keep down hares and 

for iniW a“ ““'“I™® to pay reasonable compensation 

for injury caused by an excessive number, the amount of such com 

pensatioD, in case of difference, to be referred to the arbitration of two 


(1) L. R. 14 Ch. D. 192. 


(2) li. R, 1 Ex. D. 257. 
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1882 arbitrators, the arbitrators. ..to. -.nominate an umpire, and the deoision of 

Auo. 8. such arbitrators or umpire to be binding and conclusive on the lessors' 
^ ths lessee,” and the Court of Appeal reversing the decision of the 

ORIGINAL Court of Exchequer, held that the agreement to refer to arbitrators being 
Civil, collateral to the one to pay compensation, the latter might be sued on 

6 B. 828 ^ reference. The distinction taken by the Court was between a 

* covenant to pay a sum to be ascertained by some third person or persons 
and one creating a liability accompanied by another for referring the 
matter giving rise to such liability to arbitration. In the latter case it 
was ruled the right of action on the one covenant was not taken away by 
the second covenant, whatever effect the latter might have in giving the 
defendant a cause of action against the plaintiff for not referring to arbitra- 
tion or in enabling him to call for a reference by the Court under the 
Common Law Procedure Act. So, in the present case, Mr. Telang con- 
tends that the right of action, if it exists at all, arose, at latest, when the 
contractors were paid, that the covenant to abide bv the decision of the 
Government surveyor is collateral, and as the plaintiff could have sued in 
1878, he is barred by limitation in 1882. 

[536] The question is. whether there was any right of action in- 
dependently of the valuation and award of the Government surveyor? I 
cannot find that there was. Each lessee who builds, is bound to allow the 
wall between his house and the next **to be a party wall common to both 
houses. ' This is a term of his holding which he covenants to fulfil. There 
is no provision for compensation at all, except what is involved in art. 7 
of the specification. The language used is not, ** I covenant to pay my 
share of the cost of party walls, such share to be ascertained in case of 
dispute by reference to the Government surveyor,” there is no separate 
covenant at all to which that for the reference can be collateral. The 
case, therefore, differs wholly from the one relied on, and resembles those 
in which ” no cause of action arises until the third person assesses the 
sum. The law, it was argued, would compel the defendant to pay his 
share, but the parties did not leave their rights to be settled by the 
law ; they defined them, as they might do, by their contracts. Under 
those each lessee might have the benefit of a party wall on such 
terms and no others as he on his part submitted to. Payment of 
a share of the cost was not one of these terms except in so far as each 
lessee, if a dispute arose, was bound by the decision of the Government 
surveyor.^ Thus his assessment was not only ancillary, like reference to 
a builder s price book, serving to give greater explicitness to a right al- 
ready fully subsisting. It was essential to the right itself. Until it was 
made, no cause of action for the moiety of the cost arose, and as the 

assessment was, in fact, made within the present year, the suit is not 
barred by limitation. 

The same stipulation which makes the surveyor’s valuation essential 
to the light and obligation between the parties makes it conclusive as 
to the amount that may be claimed. It would only be in case of fraud or 
misconduct, or of circumstances that must produce an unfair bias of his 
judgment, that the Court could deprive the Government surveyor of 
the functions assigned to him by the contracting parties. I find, there- 
fore, on the several issues for the plaintiff, awarding him under the fourth 
issue the amount claimed by him with costs. Interest to be allowed 

rRQ?i’ ^ February. 1882. till judgmentr 

[537] and interest on the aggregate amount decreed until satisfaction. 
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11 It IS said, no dispute as to the cost of the partv 

wall , the dispute was as to the deduction to bo made from the defendant’s 
share of the cost and ,t is stipulated only that the Government surveyor’s 
decision shall settle the mere cost, not that it shall give any right to one 

wTons hTni? ^“bject to unlimfted Idi 

ficationsby o her circumstances. To this the answer is that by silently 

rejecting the claim of the plaintiff, the defendant most practically refused 

and though the clause of the specification g.ying authority o the Srm 
ment suryeyor is yery defectiyely expressed, the sense is Lar, th^when 
a settlement IS not arrived at by private agreement, the surveyor is to be 
caUed in and his decision accepted as final. The surveyor’s decision 
however being final and the tenants being entitled as admitted inter ne 

dnuhtrd th«Tih®^ *“9''- common benefit, it cannot be 

^ven ' i Government surveyor belong 

given. It might be qualified by other rights and obligations arising from 

other transactions, but could not in itself be questioned. An agreement 

the intention is 

clear and where the party seeking to enforce it has expended money in 

f ®®“se I can attach to the stipulation in this 

anhlJf surveyor settled the party liable should pay, 

sSsSt^n deduction or set-off or accord and 

Decree for plaintiffs. 

Attorneys for the plaintiff.— -Messrs. Bore, Conroy, and Brown 
Attorneys for the defendants.— Messrs. Shapurji and Thahurdas. 

6 B. 538 (F.B,) = 6 Ind. Jur. 646. 

[538] APPELLATE CIVIL.— PULL BENCH. 

Before Sir Michael Roberts Westropp. Kt., Chief Justice, Mr. Justice 

Melvill, and Mr. Justice Kemball. 


1882 

Ado. 8. 

Original 

Civil. 


6 B. 32S, 


Naran Pijbshotam {Original Defendant), Appellant v 
Dolatram VIRCHAND {Original Plaintiff), Besvondent * 

[February, 1882.] 


Mortgage-Priority-Purchaser for value loithoul notice of a prior san.mortoaae-<l„t, 

by mortgagee against purchaser to establish right to attach prove, Iv— Piny f ^ ^ 
chaser to redeem- Pariies-Form of decree. property- Right of pur- 

On the 23Ea March, 1869, a house was mortgaged by its owner P to T b-,, a 
son-mortgage. After the death of P, his heirs, D and T on tho Of’b t i ^ 1000 
executed to the plaintiff a son-mortgage of the same house for^RV^ 2 ^’ That 
mortgage was neither registered nor accompanied with possession Ontbo 07 fb 
July. 1869, D and T sold the house to the defendant The Ted of ^ 

registered, A part of the purchase-money was apphed to“ e payment of tCfiT 
san-mortgage. which was then delivered up to the defendant! with a receipt on 
It by J, who acknowledged to have received from the defendant the amount dup 
on hiB mortgage. The defendant, however, omitted to take arassienmTnt of th.t 
mortgage to himself. The plaintig sued D and T on hig saw-morS 
July, 1869. and. in 1872, obtained a decree foe the recover^f 
debt out of mortgaged property. The defendant was not made a partv^^o 
that suit. The plamtig attached the house in execution of his decree ;\uUhe 


• Special Appeal No. 240 of 1876. 
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attacbment was raised on the application of the defendant nnder s. 34& 
of the Civil Procedure Code, Aot VIII of 1859, The plaintiS then sued 
the defendant to establish his (plaintiff’s) right to attach and sell the house 
under bis san-mortgage. The defendant answered that be was a purchaser for 
value, without notice of the plaintifi’s mortgage. The plaintifi’s claim was 
dismissed by the first Court, but allowed by the Appellate Court, On special 
appeal, 

Held, that the defendant’s plea that he was a purchaser for valuable oonsidera- 
tion, and without notice of the plaintiff’s san mortgage, would not avail to 
defeat that mortgage under the established usage of Gujarat iu favour of sort- 
mortgages. 

Held, further, that the defendant, having become entitled by his purchase 
at least to the equity of redemption in the house, ought to have been made a 
party to the plaintiff’s original suit on bis mortgage, and was not bound by the 
decree m that suit, and was entitled to a reasonable time to redeem the house 
from the plaintiff’s mortgage. 

Sobhagchand v. Bhaickand (1) referred to and followed. 

[F., 20 B. 390 ; R., 10 A. 520 = 8 A.W.N. 210 ; 13 A, 28 = 10 A.W.N. 216.] 

This was a special appeal from the decision of W. H. Nawnham, 
Judge of the District Court of Ahmedabad, reversing the [639] decree 
of Chunilal Manaklal, Second Class Subordinate Judge at the same place. 

The special appeal first came before Westropp, C. J., and Nanabhai 
Haridas, J., who on the 16th December, 1376, referred it to a Full Bench 
in connection with Sobhagchand v. Bhaichand (\) , reported Sfipra, p. 193. 

The facts of the case are briefly mentioned in the head-note above, 
and will be found more fully stated in the judgment of the Full Bench. 

Nagindas Tulsidas, for the appellant. 

Dhtrajlal Mathuradas, for the respondent. 

JUDGMENT. 

The following is the judgment of the Full Bench, delivered by 

Melvill, j. — T his special appeal was agrued before the same Full 
Bench which beard the reference in Special Appeal, No. 540 of 1873 (l), 
on which reference judgment has been given to-day. 

The house in dispute originally belonged to Pitha Bhana, who, 
in 1869, mortgaged it by way of san to Jeysang Bhavani. Pitha 
having died, the ecluity of redemption of the house devolved upon his heirs, 
Dala Dungar and Tulsi Dungar. They mortgaged it by way of san to 
the plaintiff, Dolatram, on the 9bli July, 1869, for Rs. 62. That mort- 
gage was unregistered. On the 27tb July, 1869, Dola Dungar and Tulsi 
Dungar sold the house to the defendant, Naran; the deed of sale was un- 
registered. The part of the money was applied in paying off the first sa»- 
mortgage, viz.^ that to Jeyeang Bhavani, which was then delivered up to 
the defendant, and upon it there was written a receipt dated 27bh July, 
1869, whereby Jeysang Bhavani acknowledged to have received from 
the defendant, Naran, the amount due on that mortgage. Naran unfor- 
tunately, however, did not take an assignment of that mortgage either to 
himself or to a trustee for him. The plaintiff Dolatram instituted, against 
DalaDungar and Tulsi Dungar. a suit on the sa?^ mortgage of the 9th July, 
1869, to recover the amount due thereon, and obtained a decree to that 
effect in 1872. An attachment was thereupon issued against the bouse, 
but, on the application, under s. 246 of Aot VIII of 1859 of the 
[640] present defendant, Naran, (who had not been made a party to that 



(1) See supra, 6 B. 193. 
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(Naran) purchased the house on the 27bh July 1869 from Dala n 
.nd ^„lsi D„«„ tboush h. had „.de .o'„e '""as w ?h.h ,15" 

The Subordinate Judge dismissed the plaintiff’s suit. The Distrint Tnrloi 

reversed that decision and made a decree for the nlaintiff aaai'naf 

^ha ^d.f,„d„, has ina.i.„,.d ,ha p„,e„ teS“.pSa,*5r,t Xt 

The reply, which we have to-day given to the ^.i 

mferencein Sobhagchand v. Bhaichand (1), shows why we mSt L'ld 
Naran s plea that he has purchased for valuable consideration an 1 fh 

out notice of the plaintiff’s san-mortgage-will not av^il N^ran fn ; 

that mortgage in the presence of the establised usage of G^arat in favm^ 

Naran. having by his purchase becor e^ti led at 

been so is not bound by the decree in that suit, and if entitbd now 

of Whnt^ his desire, but not otherwise, let there be a fresh account taken 
one month after the decree of this Court in this suit is noSd tThim 

Sii; w:: -"t E? 

and let the amount duo to the plaintiff be paid to him out o/tl^^nm ’ 

LcTi^’ Tth * n' to the defendant. Naran ° Thf 

decree of the District Judge must be varied in conformity with the Phe, 

directions. The defendant, Naran. should pay to the nlaTn iff^hfe e^ ! 
^pp^’*' ’^®®P®‘'‘Nely should bear their own costs of°thf 


1882 

Febeuaby, 

Pull 

Bench. 

6 B. 838 
(F.B.) = 

6 Ind, Jnp, 
646. 


Decree varied. 


(1) See SMpra, 6 B. 193. 
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APPELLATE CIVIL. 

Before Sir Michael Roberts Westropp, Kt, Chief Justice^ and 

Mr. Justice Nanabhai Haridas. 

Khodabhai Mahiji {Plaintiff) v. Bahdhar Dala and others 

yDefendants,)'^ [I3fch March, 1882,] 

Hind^c law— Inheritance in Gujarat — In Gujarat the father succeeds to the estate of a 
son, dying without issue or widow, in preference to the mother. 

In Gujarat the right of succession to the estate of a Hindu who is separate in 
interest and who, at his death, leaves a father and mother, but no issue or 
widow, devolves upon the father, in preference to the mother. 

[R., 14 B. 605 (611) : 11 Bom. D. R. 641 (643).] 

This was a reference under s; 617 of Act X of 1877 by Rao Saheb 
Madhuvachram Balvachram, Subordinate Judge of Borsad, in the District 
of Ahmedabad. 

The following are the facts of the case as stated by the Subordinate 
Judge : — The plaintiff, Khodabhai, sued to recover Rs. 40, due on a bond, 
dated the 14th December, 1875, and payable on the 17th March, 1877. 
The bond was executed by Gabad Bahdhar (deceased) as principal and 
Kala Vahala as surety. Gabad died before the institution of the suit 
without issue or widow, but [ 542 ] leaving his father, Bahdhar, his 
mother, Bai Amrit, and his two brothers, Phatha and Dhira. surviving. 
As Gabad was dead, the plaintiff sued his father and brothers as his heirs 
and Kala Vahala, the surety. The defendant, Kala Vahala, denied the 
execution of the bond. The answer of the other defendants was that 
they had no knowledge of the transaction. The Subordinate Judge found 
that Gabad was separate in interest from his father and brothers, and held 
the bond proved ; also that the brothers of Gabad were not his heirs. 
The question referred by the Subordinate Judge to the High Court was 
whether Gabad’s heir was his father, Bahdhar, or his mother, Bai Amrit. 
He was of opinion that the father was the heir. 

Shantaram Narayan, as amicus curicB, appeared in support of the 
mother’s heirship, and referred to the following authorities : — Manu, oh. 
ix, pi. 185, 217 (1) : Colebrooke's Digest, Bk. V, ch. viii, pi. 403,404, 407, 
423, 424, 425 (2) ; Vyav. May., ch. iv, s. 8, pi. 41 (3) ; Mitak.. oh. ii, 
8. 1, pi. 2 and s. 3, pi. 1 to 5 (4) ; Dayabhag, oh. xi, s. 1, pi. 5 and 
s. 4, pi. 1 to 6 (5) ; Daygkrama Sangraha, ch. i, s. 5, pi. 1 and 2 (6); 
Vir Mitrodaya (7) ; West and Buhler, pp. 52, 158, 163, 2nd ed.; Norton’s 
Leading Cases, Part II, p. 553. 

Manekshah Jehangirshah in support of the father’s heirship. — The 
balance of authorities cited by the learned pleader on the other side is in 
favour of the father’s right of succession. Moreover, the whole Hindu 
law of inheritance is based npon the theory that he who offers the funeral 


1882 

March 13. 

Appel- 

late 

Civil. 

IS B. 541. 


• Civil Reference No, 19 of 1880. 

(1) Thfl Institutes of Manu, translate! by Sit William Jones, pp. 265, 259, Madras 
edition, 1863. 

(2) Pp. 632. 534. 550, 552, Madras edition, 1865. 

(3) Stoko’s Hindu Law Books, p. 87. 

(4) Stoko's Hindu L'»w Baoks. pp. 427, 441. 

(6) Stoke’s Hindu Law Books, pp. 304, 330, 331. 

(6) Stoke’s Hindu Law Books, pp. 477, 478, 

(7) Gopalohandra Sarkar’s Translation, pp. 190, 191. 
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cake moab efficaciously succeeds co the estate of the deceased; If this 
theory is good, than the father must be preferred to the mother. The 
learned pleader referred to West and Biihler, p. 551, and Mayne’s Hindu 
Law, pp. 504, 505. 

JUDGMENT. 

[543] The following is the judgment of the Court delivered by 

Wbstropp, C.J. — This reference by the Subordinate Judge of Borsad 
relates to a question which arose in a suit (No. 297 of 1880) pending in 
bis Court. That suit was brought upon a money bond to recover Rs.°40, 
such bond being alleged to have been executed by the late Gabad Bahdhar 
as principal, and the defendant. Kala Vahala, as surety. The execution of 
the bond by these persons is held by the Subordinate Judge to be proved, 
and the question which he refers to us is, whether the heir of Gabad 
Bahdhar (who died separate in estate from his father and brothers and 
without leaving either issue or widow) is his father (the first defendant) 
Bahdhar Dala, or his mother, Bai Amrit. He held that the brothers of the 
deceased (who had been joined with their father as defendants) were not 
such heirs, and, therefore, not rightly made defendants. No question as to 
them is before this Court. The Subordinate Judge, in an elaborate 
judgment, states his opinion to be in favour of the father. 

The parties did not appear by pleaders in this Court, But with that 
public spirit and zeal for the administration of justice with which the 
pleaders of the High Court are inspired, Mr. Shantaram Narayan, as amicus 
CUTCB^ supported the heirship of the mother of the deceased, and Mr, Manek- 
shah supported the heirship of the father. 

As has been often stated here, the leading authorities in Hindu Law 
in this Presidency are Manu, the Mitakshara, and Vyavahar Mayukba (1), 
and of these the last mentioned is of special authority in Gujarat, whence 
this reference comes (2). Manu (ch. ii, pi. 185) says: “of him, who 
leaves no son, the father shall take the inheritance and the brothers." As 
amended by the great commentator, Kaluka Bhatta, that text runs thus : 
‘of him, who leaves no son, nor a loife, nor a daughter, the father shall take 

the inheritance, and if he leave neither father nor 7}iother, the brothers ” 

Manu (ch, ix, pi. 217) says; “of a son dying childless, the mother shall 
take the estate, and the mother also being dead, the paternal grandmother 
shall take the heritage." As amended by [544] Kaluka Bhatta that text 
runs thus : of a son dying childless and leaving no widow, the father and 
mother shall take the estate, and the mother also being dead, the paternal 
grandfather and grandmother shall take the heritage on failure of brothers 
and nephews." The amendments of Kaluka Bhatta in bpth texts tend to 
show that Kaluka Bhatta preferred the father to the mother. 

The well-known text of Yajnyavalkya describing succession on the 
failure of sons, afr:er naming the wife and daughter, next specifies “ both 
parents" {3K Commenting upon this. Vijnyaneswara (the author of the 
Mitakshara) in distinct terms (Mitak., ch. ii, s. 3) assigns the priority 
to the mother. Balambhatta, contrary to his (her?) usual bias, prefers 
the father, as will be seen in Mr. Colebrooke's note 5 to^ch. ii, s. 3, of the 
Mitakshara. That note shows the diversity of opinion which has 
prevailed on the question. Mr. Colebrooke admits that “ thq grpat 
majority of . writers of eminence" prefer t he father to the mother. 

(1) 1 B.H.C.R. 13. ; ~ 

(2) 2 B. 418 = 3 B. 358 and 365=Westand Biihler, 2nd ed., pp, 3, 172, 

(3) Hitak., oh. ii, s. 1, pi. 2. 


1882 

March 13. 

APPEIi- 
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Civil. 
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1882 Amongst these writers, he places {inter alia) Apararka and Nilkantha^ 
■March 13. the author of the Vyavahara Mayukha, who, in ch. iv. s. viii, pi. 15 of 
T that' w6rk, combats the doctrine of the Mitakshara on this question, and 
Appel- denies the reason given for it by Vijnyaneswara. The compromise sugi- 
LATE gested by the Vir Mitrodaya and based on the principle of detur digniori(i) 
OivIIj. is iiofc within the pale of practicable law. 

■ In. the general order of succession for this Presidency, Messrs. West 

■ ‘and Biihler (2nd ed., pp. 52, 158, 163) have, following the Mitakshara, 
placed the mother before the father ; but this cannot be regarded as an 
indication that those learned authors thereby intended to close the ques- 
tion for the whole Presidency : inasmuch as in a previous part of their 
work (2rid ed., pp. 3, 172) they admit the leaning of Gujarat towards the 
Mayukha, and state that the extent of that preference remains to be 
determined judicially. In the only Vyavastha given by them in which 
the father and mother were clearly placed in competition, the Sastri 
preferred, the father. That, too, was in the Deccan, being an opinion 
given^ in 1857 to the Adalat at Poona. As authorities for his view, the 
Sastri cited first the Mayukha and secondly [545] the Mitakshara (West 
aPd Biihler. p. 159, q. 2). In these circumstances this Court in- 
quired of the District Judge of Surat (Mr. Birdwood) and of the 
District Judge of Ahmedabad (Mr. Phillpotts) as to the existence 
of precedents in their respective districts. The latter said that, 
after search no precedents touching the succession of father and mother 
could be found in Ahmedabad. The District Judge of Surat, after consult- 
ing the Isb and 2nd Glass Subordinate Judges of Surat, the Subordinate 
Judges of Bulsar, Jambusar, Anklesar, Olpad, Broach and Vagra and the 
Goverpmenb pleaders of Surat and Broach, was only able to mention two 
instances in which the question as to priority of succession arose be- 
tween the father and mother, both of which instances were furnished to 
him by the Subordinate Judge of Anklesar (previously of Borsad) and 
also mentioned by the Subordinate Judge of Olpad. 

Of these two cases the first was in the Court of Small Causes at 
Surat. Tho suit was brought by the obligee of a money bond against 
the father of the obligor (the obligor being dead), the defendant objected 
that his wife, the mother of the deceased obligor, being still alive, 
was the heir of her son. To this view the Judge was at first disposed to 
accede, but, on hearing the arguments, arrived at the conclusion that the 
father was the heir and properly made the defendant. The suit was 
eventually compromised. Subsequently, the mother of the same deceas- 
ed person brought a suit in the Court of the First Class Subordinate Judge 
at Surat to recover a debt due to the deceased, but it being objected on 
behalf of the defendant, that the father and not the mother of the deceas- 
ed was‘ his heir, the father was produced in Court by the plaintiff 
and then and there openly relinquished, in favour of tho plaintiff, his 
vffife, dny right which he might have to the debt. Under these 
circumstances the First Class Subordinate Judge made a decree against 
the defendant. It must be admitted that these are not very satis- 
factory precedents. All the Subordinate Judges, however, consulted 
by Mr, Birdwood (except the Subordinate Judge of Bulsar) informed 
Mr. Birdwood that the tradition of tbeir Courts and of the pleaders 
belonging to them, was that, in Gujarat, the father and not the mother 
of a person who dies without leaving a widow or issue is deemed his 

(1) Vir Mitrodaya, translated by Gopalohandra Sarkar, pp. 190. 191, 

•818 


* 4 . 




COLLECTOR OP THANA V, HARI SITARAM 



[546] heir. Mr. Birdwood was similarly informed by the Government 
pleaders of Surab and Broach. 

Looking to the preference generally, though not invariably, shown in 

Gujarat to the Mayukha, where it differs from the Mitakshara. to the fact 

testified by Mr. Golebrooke that the majority of eminent Hindu writers 

give the preference to the father over the mother, and to the information 

supplied by Mr. Birdwood, this Court is of opinion that the safest course 

will be to hold m this case that the father inherits from his son in priority 

to the mother, and, therefore, this Court concurs with the Subordinate 

Judge, who has made this reference, in ruling that the deceased alleged 

debtor, Gabad B ihdhar. is rightly represented on the record in this suit bv 
his father Bahdhar Dala. 

Our late colleague, Mr. Justice F. D. Melvill, we are aware, held the 
same opinion in this case as that at which we have arrived. 


6 B. 546 (P.B.) = 6 Ind. Jur. 648. 

APPELLATE CIVIL.— FULL BENCH. 

Before Sir Michael Roberts Westropp, Kt., Chief Justice, Mr. Justice 

Bayley and Mr. Justice Kemball. 


The Oollector of Thana {Original Defendant), Appellant v 
Hari SlTARAM AND ANOTHER {Orighial Plaintiffs), Respondents * 

[17th April, 1882.] 


fe -V 


Limitation-Act JTZF 0 / 1859, s. 1. ch. 12 and IQ^Grant by a Hmdu sovereign to a 

law to be applied to determine questions of limitation^ 
Nibandha--What IS immoveable property^Antastha Sadilvar^Kherij Jamabandi 
irdTOfidYc IT (xvki^ Religious pBiidliy for 7*€SUfnption. 

The Peishwa, by a sanai dated 1790, granted to an ancestor of the nlaintiffs 
for the support of a Hindu temple, an annual cash allowance of Rs. 350 out nf 
the Sadifuart” and three khandis of rice out of the ^*Kkerij Jama, 

bandi Parbhare,” J to be levied from certain mahahand forts mentioned in th^ 
sanad. The allowances were paid till the death of the plaintiff’s father on 
26th [847] December. 1859, when the Collector of Thana^topped them On the 
23rd December, 1870, the plaintiSs sued to establish their right to the eranfc tn 
recover six years’ arrears of the allowances. The defendant pleaded that the suit 
was barred by the law of limitation. The question for consideration was whether 
the suit was governed by cI.12 or cl. 16 ofs. 1 of the Limitation Act XIV of ISSg' 

Held by a Pull Bench that the grant made by the sanad was “ nibaniha ” 

and that the subject-matter of the suit was immoveable property, or an interest 

in immoveable property within the meaning of the Limitation Act XIV of 1859 
s* X| ci« * 

Held, also.that the Hindu law might be properly resorted to for the purpose of 
determining whether the subject-matter of the suit was immoveable property lie 
ntbandha) vrithia the meaning of the Limitation Act XIV of 1859, s. 1, oI 12 

Assuming that it was incorrect to apply Hindu law to ascertain the nature of 
the grant in question, nevertheless held, that the grant was an interest in 
immoveable property within the meaning of the Limitation Act XIV of 1859 
B. 1. ol. 12. The grant savoured throughout of locality, and was undoubtedly 


t 


*Appeal No. 1 of 1881 under the Letters Patent of 1865 

■ Antastha Sadilvar ” means extra assessment levied to meet local oharees 
analogous to the present local cess fund. 

.u * " Patbharo ” means extra assessment in kind upon land over 

the regular land assessment collected by local officers and paid by them direct 
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irresumable. inalieoable and perpetual. Tbe Indian Legislature did not 
intend to exclude such property from s. 1, ol. 12 of the Act. 

The Indian Legislature, which passed the Limitation Act XIV of 1859. has not 
given any explanation or definition in the Act of the phrase "immoveable pro- 
perty,” but has left suitors to their former ideas on the subject. Under these 
circumstances it would be a hardship upon them to construe the Act inconsist- 
ently with such ideas, inasmuch as they were furnished with no guide which 
could have led them to suppose that immoveable property ” according to Act 
XIV of 1859 meant anything less than what they had previously known as suoh. 
And that the Indian Legislature were not disposed to be very harsh, is shown by 
its subsequent more fully developed legislation, on the subject of limitation, 
which to haks and other periodical payments assigns the twelve years’ limit. 

Held, further, that the grant was irresumable. inalienable and perpetual. It 
was not a grant from the revenues of the State at large or even of the zilla, but 
was made up of certain small special grants charged upon the Antastha Sadilvar 
produced by certain special localities in the zilla. Thus the grant was essentially 
localized, and whatever there might have been of contingency or variability in 
the levy or application of tbe dniastha Sadilvar previously to the making of the 
grant, such contingency or variability ceased to the extent of the grant from the 
moment of its being made to a Hindu temple. 

The religious penalty for the resumption of a royal grant made for Hindu reli- 
gious purposes is sometimes expressed in the grant and somotimea omitted from 
it. But its omission does not in any wise derogate from the durability of the 
grant. The Hindu law implies the religious penalty for resumption, albeit not 
expressed in the sanad, 

A pension or other periodical payment or allowance granted in permanence is 
mbandhat whether secured on land or not. 

[848} Whether a private individual as well as a royal personage may 

create a nibandha. 

A Hindu religious endowment canoot bo sold or permanently alienated though 
its income may be temporarily pledged for necessary purposes, such as the repair, 
&c., (&o.. of the temple. 

[F., 33 B. 373 = 11 Bom.L.R, 352 = 2 Ind. Cas. 489; 37 C. 179 = 11 O.L.J. 317 = 14 O.W. 
N. 335 = 3 Ind. Cas. 353; 27 M. 436 = 14 M L.J. 105; Rel,, 27 M. 465 = 14 M.L.J. 
81 ; R., 8 B. 234 (237); 10 B. 149 (151) ; 36 B. 94 (101) = 13Bom. L.R. 1171 = 12 
Ind. Cas. 928: 37 0. 179 = 11 O.L.J. 317 = 14 O.W.N. 535 = 3 Ind. Cas. 353; 34 
M. 535 = 9 Ind. Cas. 281 = 20 M.L.J. 969 = 9 M.L.T. 83 = (1911) 2 M.W.N. 164.j 


This was an appeal under s. 15 of the Letters Patent of 1865 against 
the decree of the High Court in second appeal. No. 12 of 1879, reported 
in 1. L. R., 5 Bom., 322. 


The decree of the High Court having been made in accordance with 

the decision of the senior Judge (Sir Charles Sargent), the Collector of 
Thana appealed against it. 


Jardinc (with him Paiiduranq Balihhadra), for the appellant.— 
The suit, not having been brought within six years from the date of the 
cause of action, is barred under cl. 16 of s. 1 of Act XIV of 1859. The 
allowance claimed by the plaintiffs in this suit is not nibandhox immove- 
able property according to Hindu law. The question whether the subject- 
matter of the suit is or is not immoveable property as regards the law of 
limitation ought not to be determined by a reference to Hindu law. The 

sanad d\6. not confer a grant in perpetuity. The allowance granted by it 
was not a charge upon land. 

The Hon. Rao Saheb F. N. Mandlik^ for the respondents. 


JUDGMENT. 


The following is the judgment of the Full Bench, delivered by 

Westropp, C. J.— The plaint, having been presented on the 23rd 
ecember, 1870, is unaffected by Act XXIII of 1871, The only question 
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before us is whether the suit is barred by the law of limitation in force 
as its commencement, viz., Act XIV of 1859. If the case fall within the 
12th clause of s. 1 of that Act, if the suit be for the recovery of 
“ immoveable property or of any interest in immoveable property,” it is 
not barred, inasmuch as twelve years since the alleged cause of action 
had not elapsed before the presentation of the plaint. In order, therefore, 
to determine the question whether the suit is barred, we must consider 
whether the subject-matter in dispute is immoveable property within the 
meaning of Act XIV of 1859, s. 1, cl, 12. 

[549] The plaint states the suit to be brought to recover “ an 
allowance.” granted to the ancestor of the plaintiffs by the Government 
of the Peishwa by a sanad, dated A.D. 1790-1791, for the naivedya (offer- 
ings), (tc., nandadipa (constantly burning lamp), itc., for tbe temple of 
Shri Vyankatesh at tbe town of Mahim in the zilla of Thana, which 
allowance was annually paid until the 26th December, 1859, being the 
time of the death of the plaintiff's grandfather, Govind Eamchandra when 
the defendant, the Collector of Thana, ceased to pay it. Although the plaint 
merely describes tbe subject of the suit as an allowance, yet as the sanad, 
whereby the allowance was granted, is referred to in the plaint, and 
alleged to have been destroyed by fire, but is proved by a copy of it regis- 
tered by Government, and such copy has been produced from tbe Daftar 
of the Peishwa at Poona, and its genuineness is unquestioned, we must, 
having regard to the wonted laxity of mofussil pleading, deem the sanad 
to be incorporated in the plaint, and as showing the true nature of the 
subject-matter of the suit ; otherwise justice could not be done in the 
case. 
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The Courts below differed on tbe question whether the subject matter 
of the suit is immoveable property within the meaning of Act XIV of 1859. 
So, too, here Sir C. Sargent and Mr. Justice Melvill in the appeal from 
Mr. Goghlan’s decision to the High Court differed on the same point. 
Against the decree then made, in conformity with tbe opinion of Sir C. 
Sargent, affirming the order of the District Judge in favour of tbe plaintiffs, 
the defendant has appealed under cl. 15 of the Letters Patent of 1865 to 
tbe present Bench of three Judges. The case was argued before us on 
the 14th and 16th of September last. 

The sanad was granted by the Sarsubha of the Konkan, an officer of 
the Peishwa. and who, it is admitted, had plenary authority on behalf of 
his sovereign to make such a grant. It is as follows : — 

“ The 15bh Moon (day) of the month of the Rabilakhar. Whereas 
the Jamadar of the aforesaid province came to the Huzur seat at Poona, 
on behalf of the Sansthan of Shri Vyankatesh at Kasha Mahim in the pro- 
vince aforesaid, and represented to the Sarsubha as follows : — ‘ Though the 
said seat of [660] the deity is very jagrit (active) no allowance was [grant- 
ed] to it iox naivedya (offerings) and nandadipa (alight kept before an idol 
night and day), &c., from the Svara; e/a (own Government). Consequently, 
last year, «. 0 ., in the Sur year [eleven hundred and] ninety (1790 A.D.) an 
allowance was granted from the revenue of the different mahals (districts) 
and killas (forts), bub the said allowance does not meet the expenditure, and, 
therefore, an increased allowance should be granted.’ Therefore [the Huzurj 
considering [the said prayer] and thinking that the Sansthan is big, that 
there is a large expenditure, and that the welfare of the Kingdom will be 
furthered by maintaining the Sansthan, granted an allowance, the whole 
of which is as follows i — 
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n 

91 

n 


The allowance which was granted in 
eleven hundred and ninety (1790 A.D 

From the difEerent Mahals. 

Pargana Sayawan. 

Taluka Kaman. 

Taluka Agashi. 

Taluka Agar Vassal. 

5 Taluka aforesaid. 

3 Bhaida Thai. 


the last year, that is. in the Sur 
.). is as follows : — 


15 

10 

15 

6 


Rs 

II 

11 

91 

99 


8 


99 

91 

99 

99 

99 

99 

91 

11 

99 


2 

15 
10 
20 
2 

4 
6 

5 
2 

116 


Tarf Manekpura. 
Pargana Sanjan. 

Pota Nevre. 

Peta Khanade Pavadi. 
Peta Bahare. 
Gambbirgad. 

Kalsi. 

Peta Manare. 

Peta Wade. 


99 

99 

99 

91 

99 

91 

99 

99 

91 

99 


10 

7 

9 

1 

1 

2 

4 

2 

1 

3 

4 
1 
1 
1 
1 


Prom the diSeront Ports. 

Jaojira Vasal. 

Subha Armar. 

Janjira Arnala. 

Kota (fort) Kelve. 

Kota Mahim. 

Kota Sirgay. 

Kota Tarapur. 

Dbaram. 

Kota Umbargaon. 

Killa {hill fort) Indragagad. 
Killa Arjungad. 

Killa Gambbirgad. 

Killa Shengav. 

Killa Balalgad. 

Killa Asava. 


46 


Jakadi (customs) to be levied in the different mahals at the following 
places : — ® 


Rs. 


91 

91 

99 

91 


4 Kasba Mahim. 

2 Manora. 

3 Tarapur. 

3 Dabanu. 

Sanjan. 


The Dativere ferry beyond the creek. 

Ra. 10 Khanked Pawadc. 

Bahare. 

6 Gambhirgad, including 
nagar. 

34 


II 

11 


Reim- 


Rs. 198 


[651] The allowance granted from the current year : 


Rs 


Cash Rupees 
112 Peta Mahim. 

60J Sajya Mahim. 

31J Sajya Kelve. 

20 Sajya Shirgav, 


112 

25 Peta Tarapur. 
10 Taraf Ohinchni. 
5 Peta Dahanu. 


Grain, i.e., Bhat. to be collected directly 

Kaili Khandis. 

IJ Sajya Mahim. 

J Sajya Kelve. 
i Sajya Shirgav. 

I Tarf Ohinchni. 


Grain 3 Kaili Khandis of Bhat directly 
(parbhara). 


152 

Cash Rupees. 

350 

Thus RD allowance, consisting of Rs. (350) three hundred and fifty 
an gram bhat 3 kaili khandis, is granted and this sariad is given, 
therefore three hundred and fifty rupees in cash out of the Antasiha 
^aatlvar Lpiyato contingent charges paid by extra assessment] and three 
Khandis of bhat out of the extra jamabandi which (is to bo levied) directly, 
hould be sent to the Shri from year to year. Do not ask for a new sanad 

m be taken and the original 

Should be returned to Savasthan as a muniment of title. To this effect 

there IS one sanad addressed to the present and future Kamavisdars." 

in^ii passage which I have just i-ead is an ordinary formal 

indication that the grant is made in perpetuity. The omission of the 
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religious penalty which is sometimes expressed in and sometimes- omitted 
from such grants, does not in anywise derogate from the durability of 
the grant. The Hindu law implies the religious penalty for resumption 
albeit not expressed in the sanad : 2 Dig., bk. ii, ch. iv, tit. iii, xx^y, 
xxxvii, xxxviii, xxxix, xl. So far as our experience extends, we know not 
of any such thing as a temporary royal grant for Hindu religious pur- 
poses, and no instance has been given of any such grant orof a resumption 
by the Peishwa’s Government of a grant for religious purposes* No act 
on the part of a Hindu prince or sovereign would have been deemed more 
disgraceful than a resumption of such grant. 

[552] The next circumstance to be "noticed in the sanad (and we 
attach much importance to it) is that the grant thereby made is not a grant 
from the revenues at large of the state or even of the zilla. but is made up 
of certain small special grants charged upon the Antastha Sadilvar pro- 
duced by certain special localities in the zilla, such localities being mahalsCl) 
(districts) and killas (2) (forts). Thus the grant was essentially localised, 
and whatever there may have been of contigenoy or variability in the 
levy or application of the Antastha Sadilvar previously to the making of 
the grant, such contingency or variability ceased to the extent of the grant 
from the moment of its being made to a Hindu temple, such grant being 
permanent, irresumable and substantially inalienable. We say " substan- 
tially inalienable,” because a Hindu religious endowment cannot he 
sold, or permanently alienated, though its income may be temporarily 
pledged for necessary purposes, such as the repair, &c,, of the temple : 
Prosunno Kumari Debya v. Galabchand Babu (3) ; Narayan v. Chinta- 
man (4), where many of the cases as to the inalienability of Hindu 
religious endowments (Devasthan or Sevasthan) or Mahomedan reli- 
gious endowments (wakf) are collected. As for the Antastha Sadilvar 
in respect of the killas (forts) consisted of a percentage on the pay of 
soldiers, it must be remembered that it is not chargeable on the pay of 
the soldiers of the grantor generally, but upon such soldiers as were from 
time to time stationed in the particular forts mentioned in the sanad. and 
in respect of their occupation of the same. So, too, as to as much of the 
Antastha Sadilvar as is leviable in respect of the marriages in the.mahals 

mentioned in the sanad. With reference to such of the Antastha Sadilvar 

« 

as is, by the sanad, chargeable on the mahals, the learned Assistant 
Judge, Mr. Batty, who has written a most elaborate judgment in this 
case, says that the witness. No. 86, described it as "a balf-anna cess, 
corresponding, in the way it was levied, to our local fund cess,” Oomment- 
ine upon that remark the Assistant Judge continues thus : “ It was in 
fact a charge of one half-anna on each rupee of land revenue paid in 
cash. The one-anna cess livied on the revenue is nob regarded 
[553] as a charge upon the land, as, under the survey system, a guarantee 
was given that no additional levy should be made on the land, and the 
half-anna cess by analogy would appear bo be a distinct levy, and nob a 
charge upon the land itself, and the charge on such a levy is too remote 
to be regarded as a charge upon land.” As to these remarks, the first 
observation to be made is that any guarantee (short of legislation) given 
either expressly or by implication by the British Government to the ryots 
cannot supersede the prior grant by the Peishwa*s Government by sanad 
to the temple, and that it seems to us purely artificial reasoning- to argue 


(1) Wils. Gloss, 318. (2) Ihid. 239. 

(3) 2 I. A, 145 (161). (4) 5 B. 393 (3^6.) 
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that what is undoubtedly an extra assessment on the mahals is not a 
charge upon them or that a grant of a part of such charge to a Hindu 
temple, which grant is perpetual, irresumable. and inalienable, is not also 
pro tanto a charge upon the mahals. We also think it quite impossible 
to maintain that the three kaili khandis of rice (bhat) are not chargeable 
upon the four places named in that behalf in the sanad. 

So far as the doctrine laid down by Her Majesty’s Privy Council in 
the Toda Garas case, Maharana Fattehsangji Jasioatsangji v, Desai 
Kahanraijt Hukmatraiii (l) in relation to Act XIV of 1859 affords a 
guide to us in such circumstances as we have to deal with in the present 
case we are bound to follow it. We understand their Lordships to have 
^proved of the decisions of the Bombay High Gourc in Krishnabhat v. 
Kapabhat (2J and Balvantrav v. Ptirshotum (3l, and to have been of • 
opinion that the Hindu law texts were rightly there resorted to with a 
view to ascertain whether the hereditary ofifioe of a ioshi, the right to 
which was there in dispute, was immoveable property.’ Speaking of the 
rule deducible from those joshi cases their Lordships said: 

The rule is shortly this, viz.^ that, inasmuch as the term ' im- 
moveable property. ’ is not defined by the Act, it must, when the question 
concerns the rights of Hindus, be taken to include whatever the Hindu 
law classes as immoveable, although not [554] such in the ordinary 
acceptation of the word. To the applications of this rule within proper 
limits, their Lordships see no objection. The question must, in every 
case, be whether the subject of the suit is in the nature of immoveable 
property, or of an interest in immoveable property ; and if its nature and 
quality can be only determined by Hindu law and usage, the Hindu law 
may properly be invoked for that purpose. Thus, in the two cases on 
which the appellant relies. Hindu texts were legitimately used to show 
that, in the contemplation of Hindu law. hereditary offices in Hindu com- 

J M ^ - .. any person not a Hindu, were in the 

nature of immoveables ” (4). 

The saiiald in the present case is a grant by a Hindu sovereign to a 
Hindu temple, which is periodically (».e., annually) payable in perpetuity, 
IS irmsumable and inalienable. It cannot be held by any person except 
the Hindu managers of that temple — the grantees. Under such circum- 
stances we think that the just quoted passage in their Lordships’ judgment 
justifies us in looking to the Hindu law to ascertain whether or 
not the grant is immoyeable property. It may be said that there might 
be a grant to a Mahoraedan mosque or masjid, and it has been asked 
whether such a grant should bo tried by a different rule in order to 
ascertain whether s. 1, cl. 12 of Act XIV of 1859 svoiild be applicable to it. 
bo It may be said that there may be a hereditary office held by Maho- 
medans, and no doubt there may be— take the notable instance of the 

hereditary yillage butcher or Mulana in Hindu yillages, who ordinarily is 
a Mahomedan (5). 


But that possibility did not prevent Her Majesty’s Privy Council from 
considering that, with respect to the immoveability of a Hindu hereditary 
village office, Hindu texts were properly resorted to. We are accordingly 
of opinion that the Hindu law may properly be resorted to for the purpose 


(1) I l.K. 34=10 B.H.O.R. 281 

(2) 6 B.H.O.R. A,C.J. 137. 


and see 4 B. H. C.R, 


(4) 1 I. A. 50 (51). 

w 1 MahratU?, Vol. 

Wilson s Glossary. Tit BahUi, p. 53. 


A.C.J. 189. 

(3) 9 B. H. O.R. 99. 

I., pp. 26 — 27. Note and 
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ol deteraming whether the subject-matter of the present suit— a grant 
by a Hindu sovereign to a Hindu temple— which can only he held 

*3 immoveable property, i.e., [555] 
nibandha, within the meaning of Act XIV of 1859, s. 1, cl. 12. The follow- 
ing texts, as we think, show beyond doubt that such a grant is what has 
been badly translated a corrody, viz., nibandha. 

^\^o\ume II of Colebrooke’s translation of Jagannafch’s Digest (first 
edition), p.162, pi. xxxiv, is the following passage: — 

Yajnyavalkya Let a king having given land or assigned a 

corrody, cause bis gift to be written for the information of good princes 

who will succeed him, 2. Either on prepared silk, or on a plate of copper 

sealed above with his own signet. Having described his ancestors and 

himself, 3. The quantity of Vae g\h,ioith the penalty of resnmption,* and set 

his own hand to it, and specified the time, let him render bis donation 
firm.” 

Thus we see that Yajnyavalkya classes together land and a corrody 
and directs that the donation of either should be“ firm.” The commentator 
on pL XXV says (Ibid, p. 163). 

“In the Dipacalica a corrody is thus exoiained : the gift of a future 
thing by a previous agreement in this form *I will give a hundred suvernas 
every month of kartihi or out of this mine, or this village, I will annually 
give a hundred suveTuas or I will monthly give one suvevna.' ” The 
property over which the father has lull dominion is mentioned in Volume 
III, at p. 31, pi. xG, xci ; and next at p. 34 the property over which his 
sons have equal dominion with him. Placitum xeii is:* 

[556] Yajnyavalkya : — Over land acquired by the grandfather, 

over a corrody out of mines or the like, settled on him and bis heirs 

by the king, and over slaves employed in his husbandry (or over gold 

and the like, for the word ‘ dravya' is expounded variously), the father 

and the son, when the grandfather dies, have equal dominion and the 

commentator says : a corrody,' a fixed pension receivable out of mines 

or the like, and settled on him and his heirs by the king or other bene- 
factor.” 

Placitum xciii is: Brahaspati :— Of property acquired by the 
grandfather, whether moveable or immoveable, equal shares are ordained 
for the father and the sou.” The commentator considers ‘ moveable’ as 
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Note.— T hese words “ with the penalty of resumption” appear, as we learn from 
our learned friend and able Sanskrit scholar Mr.K.T. Telang, who has more than once 
afforded to us valuable aid as to Sanskrit texts, to be taken from an incorrect reading 
of Yajnyavalkya-s text. Mr. Telang says of this lext : “ The translation seems to 
based upon different readings than those found in the Bombay edition of the Mitak- 
shara; commenting on stanza 317, Vijnyanesvara defines nitaud/iu thus : so many 
rubakas fa coin current in ancient times) out of a praticuJar fund, so many leaves out 
of a plantation of arecas.” Subsequently Mr. Telang continues thus : “Instead of the 
quantity of the gift with the penalty of the resumption” it should be the quantity of 
what 18 accepted and the description of the boundaries of what is given. On this 
Vijnyanesvara writes as follows “What is accepted means the thing which is the 
subject of acceptance, that is nibandha, its quantity of rwbafeas, &c. What is given 
means the subject of the gift, that is, a field and so forth, its boundaries and those by 
which It 16 severed from other fields, &c., such as a river or other limit— a description 
of Its quantity in nivartana.s, &c. It should be remarked that those stanzas [5361 are 

stanzas on Yajnyavalkya relating to the duties of kings,” Further on 
Mr. Telang adds th^ the new Sanskrit Dictionary now in course of publication at 
Calcutta by Professoi Taranath Tarkarvaohespati, ^'nibandha is rendered to mean a thine 
which is promised to be given at a specified time.” Professor Wilson in his Glossary 
describes nibandha as immoveable property. j ^ 
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here sigaifiying anything not immoveable, aagold or the like. In expound- 
ing the text of Yainyavalkya (xcii) the Batnacara has this Gloss.: * that 
which is fixed or made fast {nibadkyate) is a corrody {nibandha), fixed 
pension receivable out of mines or the like.* ‘ Equal dominion*: in this 
case no greater share is allotted to one than to another ; nor can 
the father give away such property at his pleasure. Here again we 
have, in these pi. xcii and xciii and in the commentary, corrodies classed 
with land. In the same volume (3) of the Digest in the comment on 
pi. ccclxv at p. 376 the Gloss, of Batnacara is again referred to as foll- 
ows : — Thus the Batnacara : ‘ A corrody,* a pension which is assigned 
{nibadkyate) by the king, on a mine or the like (that is, a pension which 
is fixed as it were by words, or which is made irrevocable), is a corrody 
{nibandha), the suflSx bears the passive sense. Or the same inflexion 
may bear a neuter sense ; thus, * ten certain things shall be received by you 
from this mine for such a space of time.’ and so forth. In like manner, 
the right of Brahmans, who attend at funerals and similar privileges, must 
be considered as corrodies. The immunities of a Brahman, who burns 
dead bodies, and other similar rites, are in a manner fixed in perpetuity ; but 
there is this difference, that he receives his dues as the reward of 
his trouble.” The commentator in the same volume at p. 39 
[557] says : “ In the textofVyasa likewise (xciv), the terms ‘ a house 
or land ’ comprehend a corrody, and slaves as well as immoveable pro- 
perty”: and further commenting on another text of Vyasa at p. 189 of 
the 2nd Volume says: "'All subjects are dependent’: land or the like 
given by subjects, with the king’s consent, is a valid gift ; so if a 
corrody be granted by a wealthy mao, the gift of it, with his assent, is 


In the Vyavahara Mayukha, ch. ii, s. 1, pi. 6, occurs the following 
passage : — Yajnavalkya and Brahaspati illustrate the three kinds of royal 
edicts, before alluded to : ‘Let a king, having given land or assigned fixed 
property, cause his gift to be written, for the information of good princes 
who will succeed him, either on prepared silk, or on a plate of 
copper, sealed above with his own signet.* Having described his 
ancestors and himself, and stating the quantity of the gift, with the 
measure of the aoquisition(l)and the divisions, and set his own hand to it, 
and specified the time, let him render his donation firm.’ Fixed property^ 
a corrody in mines or the like, given by the king or others, having the 
probable gains fixed. That which is received, is an acquisition, whether 
land or any other thing. Its ineasure, stating it to be so much. That 
which is given, is a gift, whether a house or any other thing. Its divi- 
sions are the boundaries. Statvig, reciting. Moreover : * If the king, 
pleased with the service or bravery of any one, bestow on him a district or 
other [portion of land] by a written deed, that is a writing of favour.’ 

When the king, after going through the plaint, answer, proofs and 
decision, in a cause, issues a written [decree] to the gaining party, that 
is called a writing of victory .*” In Bao Saheb Visvanath Narayan Mand- 
lik’s ‘Hindu Law or Mayukha Yajnyavalkya *’ at page 19, the same passage 
is rendered thus : — " Yajnyavalkya and Brahaspati explain the three kinds 
of royal writings before mentioned (Yajnavalkya, oh. i, vv. 317, 318, 319* 
320) : Having given land or a corrody, let the king execute a writing of 
the gift [317] for the information of future blessed kings. On a piece 
of cloth or a copper- plate marked above with his seal [318], the king, 
having written down the names of himself and of his ancestors, and 
the dimensions of the gift and a description of its boundaries (2) [319] i 
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should issue a permanent grant bearing date, [S58] and bis signature 
rnadeby his own hand ' [320], Niba,idha (corrody), what is given by 
tbe king, &e., out of the produce of a mine and the like. Pratigrahah [is] 
that which IS received as a gift, such as land, &c. Parimanam [means] its 

•iliat which is given, such as a house, &c. 
0/i/ieo!a [means] boundaries or its limits. Upavarnanam (its description) 
LmeansJ the mention of its boundaries, &c. (So as to indentify it.] 

I “ jBrahaspati] :-When a king, pleased with the services, 

valour, and the like of any one, grants land, &o., by a writing, that writ- 
ing is called prasadalikhita (a writing of favour). When after the deci- 
sion of a suit by [investigation into the] proofs of both parties, the king 

gives a writing to the successful party, it is called ujayapatra (a writing 
of success, or a decree).” >> ^ s 


In the Daya-Bhaga, ch. ii, pi. 13, there is this passage : — 

“A ‘corrody ’ signifies what is fixed by a promise in this form ; ‘ I will 
give that in every month of Kartiki.’ There is a note of Mr. Colebrooke 
on this passage, which runs thus : [A corrody.] The author explains 
corrody (nibandha) as signifying anything which has been promised, deli- 
verable annually or monthly, or at any other fixed periods. Srikrishna.” 

In the Viramitrodaya, oh. ii, part i, s. 13 (at p. 66 of Golapchandra 
barkar s Translation) nibandha is described in the following passage as 
settled income The ownership of father and son is, indeed, similar in 
acquisitions of the grandfather, whether land, any settled income or 
moveabbs.’” And the meaning of this text is this: ‘land’ signifies 
rice-tield and the like ; any settled income ’ is what is given by reason of 
written grants by kings to the following effect : ‘ To such and such a per- 
son, so many betel leaves or the like shall be given from such and such 
a plantation of betel-leaves or orchard of betel-nuts.’ ” See also as to 
mbandha. being immoveable property the quotation from Sir T. Strange’s 

Hindu Law and the opinions of Colebrooke and Ellis mentioned in 
Balvantarav v. PuTshotam Sideshioar (1). 

Mr. Telang informs us that “ the earliest use of the word ‘ nibandha’ 

in any sense kindred to its sense in law is to be found in two of the Nasik 

inscriptions. In the transactions of the [559] International Congress 

of Orientalists held in London in 1874, the inscriptions in which the word 

occurs are given, pp. 324, 331. Professor Bhandarkar has this note on 

the word, p. 326 ; This word {nibandha) originally signifies any piece 

of composition. It is then applied to a piece of composition issuing from 

a king. Hence the legal word nibandha, which signifies any hereditary 

office conveyed by a royal charter.’ Of the inscriptions, one (No. 25 at 

p. 324) records a grant of land, the other inscription records the dedication 

of one of the Nasik caves to mendicants, and the deposit with certain 

guilds of a certain sum of money to be applied in the supply of garments 

&o., in each rainy season to the mendicants who may reside in the cave’ 

These inscriptions appear to belong to the second and fourth centuries 
after Christ.” 

The Hindu authorities, which we have quoted, seem to show that a 
pension or other periodical payment or allowance granted in permanence 
IS mbandha, whether secured on land or not. Some of them favour the 
supposition that a private individual as well as a royal personage mav create 
a mbandha. Whether that view is sustainable is a question on which we 
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do nob intend to give any opinion, such being unnecessary, inasmuch as 
the present grant is from the Peishwa’s Government, which it is admitted 
had full power to make it. We are unanimous in holding that the grant 
made by the sanad here is nibandha, and that, for the reasons already 
given, we are bound to regard it as immoveable pronerby or an interest in 
immoveable property within the scope of Act XIV, 1859, s. 1, cl. 12. 

We are, we think, bound bo notice a further passage in the judgment 
of the Privy Council in the Toda Giras case {Maharavu Fattehsangji v, 
Desai Kalianraiji (] ) ) already mentioned. Their Lordships say : — 

It is, however, unnecessary to consider this point, because their 
Lordships are of opinion that the Question whether a toda giras hah is 
an interest in immoveable property within the meaning of Act XIV of 1859 
is one which ought not to be determined by Hindu law. It appears from 
the authorities cited in the case (reported in the 2Dd Vol. of Morris's Ke- 
ports, that the Grassias were sometimes Mahomedans, and therefore, that 
the [560] hah may, in its inception, have been held by a Mahomedan. It 
is certain that, as, these haks now exist, they may pass to, and be held and 
enjoyed by Mahomedans, Parsis, or Christians : and their Lordships think 
that the applicability of particular sections of this general Statute of Limit- 
ation must be determined by the nature of the thing sued for, and not by 
the status, race, character, or religion of the parties to the suit. The 
period of limtation within which the claim is barred must be fixed and 
uniform, by whomsoever that claim is preferred or resisted." 

Their Lordships eventually in that case, and independently of Hindu 
law, held toda giras to be immoveable property within s. 1, cl. 12 of Act 
XIV of 1859, being of opinion that the inamdar. there sued, was liable 
to pay toda giras virtute tenurae in respect of the village whence 
the toda giras was claimed. Their Lordships did not say whether toda 
giras claimable from villagers directly would or would nob be immoveable 
property within the Act — nor did they however show a disposition 
to give any very stringent construction to the Act. That they were 
nob so disposed may, we think, be inferred from their decision in 
that case. Looking to the fact that the Indian Legislature, which passed 
Act XIV of 1859, has not given any explanation or definition in that Act as 
to the scope of the phrase ** immoveable property,” but left suitors to their 
former ideas on that subject, it ^vould be very hard upon them to draw the 
line very tightly, for they had no guide furnished to them which could have 
led them to suppose that "immoveable property” according to theAob meant 
anything less than what they had previously known as such. And that 
the Indian Legislature was not disposed to be very harsh, is shown by its 
subsequent more fully developed legislation on the subject of limitation 
which to and other periodical payments assigns the twelve years' 

we are in error in conceiving ourselves to be at 
liberty to apply, as wo have done. Hindu law to the present grant, we are 
of opinion, nevertheless, that it is an interest in immoveable property 
within Act XIV of 1859, s. 1, cl. 12. This our remarks in the first por- 
tion of this judgment upon the sanad were intendel bo show. The grant 
seems bo us to savour throughout of locality, and it undoubtedly is irre- 
suinable, inalienable and perpetual. [561] Hence we think that the 
Indian Legislature did nob intend to exclude such property from s. 1, ol. 13 
of the Act. The opposite opinion expressed by some of the other tribunala 

(1)1 I;A. 34 (51 and 62). 
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which have dealt with this case renders us diffident in taking this view ; 
but of this we are certain that no Hindu would have supposed the grant 

to be other than immoveable property. We affirm the order of Sir Charles 
Sargent with costs. 

Order affirmed. 


6B. S61. 

APPELLATE CIVIL. 

Before Mr. Justice Melvill and Mr. Justice Pinhey. 


Shantapa (Oricfinal Defendant), Appellant v. Balapa {Original 

Plaintiff), Bespondent."^ [24th April, 1880,] 

Mortgage— Prior and puisne mortgagee— Purchase by prior mortgagee of equity ot 
recUmpixon at a Court sale—Evidence of intention to keep mortgage alive. 

Where a prior mortgagee purchased the equity of redemption at a court sale 
/wW. following tho Full Bench ruling in Mulchand Ehuber v. Lallu Trikam (1)’ 
that in a contest between himself and a puisne mortgagee he was entitled to fall 
pal’d off mortgage, and to retain possession until his mortgage was 

Generally, slight evidence will suffice to show that the prior mortgagee intend 

ed to retain the benefit of his mortgage. The fact that the mortgage deed remains 

With the mortgagee who purchases is evidence that he intends to retain the benefit 
of bis mortgage. uououb 

[F., 13 A. 432 ; R., 1 O.C. 105 (107).] 


This was a second appeal from the decision of C. P. H. Shaw, Judge 

of Belgaum, confirming the decree of A. M. Cantem. Subordinate Judee 
(First Class) at Belgaum. 

, Yesvant owned a piece of land in the village of Karalgi, taluka 

Bidi, of the Belgaum District. He mortgaged it to the defendant, Shantapa, 

wh^, it did not appear, the deed of mortgage nor having been produced 

m the case ; but Shantapa obtained a decree upon it, which directed that 

Yesvant should pay him annually Es. 100 until the debt, amounting 

to Es. 706-10-9 was liquidated, and, in default of the punctual pay- 

ment of this sum of Es. 100, the said Shantapa was to be immediate- 

possession of the land. The stipulated sum was not paid, 

L562J and Shantapa was placed in possession in March, 1863, for a term* 
of years. 


17 - owner, Yesvant next mortgaged the same piece of land to one 

Vithalrav in 1866, who obtained a decree against him for possession and 
was placed in possession in 1867. Tho evidence as to the possession of 
this land was conflicting. Each mortgagee, alleged that he had obtained 
possession. Vithalrav, it was alleged, continued in nossession for three 
years, at the end of which his mortgage was paid off, and possession re- 
verted to Yesvant. 

Defendant, Shantapa, in 1867 brought a second suit against Yes- 

yant, and in execution of his decree put up the land to sale, and purchased 
It himself. 


On the 27th of January. 1870, Yesvant mortgaged the land to the 
plaintiff, Balapa, who sued him in 1873, and obtained a decree in 
January, 1874. 


* Second Appeal No. S87 of 1878. 

(1) 6 B. 404. 
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In August following the defendant, Shantapa, was again placed in 
possession. The plaintiff having, on the 10th of October, 1874, applied 
for execution was obstructed by the defendant; hence this suit. 

The defendant contended that his mortgage was earlier than that of 

the plaintiff, and denied that his subsquent purchase of the mortgaged 

property affected in any way his right to the settlement of his original 
prior mortgage. 

The Courts below held that the defendant’s mortgage had merg- 
ed in his purchase. They, therefore, decreed that the defendant should 
deliver possession of the land to the plaintiff until the plaintiff's debt was 
satisfied, that is to say, for a period of nine years, or that the defendant 
should pay to the plaintiff the sum due upon his mortgage and retain pos- 
session of the land. 

The defendant appealed to the High Court. 

Gokaldas Kahandas Parakh, for the appellant. 

Vinayak Mahaden Pandit, for the respondent. 


JUDGMENT. 

The judgment of the Court was delivered by 

Melvill, J.— It has been decided by the Full Bench in Mulchand 
Khuber v. Lallu Trikam (1) (a) that the purchase by a [563] mortgagee 
of the equity of redemption does not necessarily prevent the mortgagee 
from falling back upon his mortgage in a contest between himself and a 
puisne mortgagee. The question in such cases is whether the prior mort- 
gagee and purchaser intended to retain the benefit of his charge, and this 
question may be decided in the affirmative, if he have declared his inten- 
tion by express words, or necessary implication, that the mortgage shall 
continue to subsist, or if such continuance would bo for his benefit. 
Generally, slight evidence will suffice to establish such an intention. Now*, 
in the present case, the defendant was a purchaser, not from the mortgagor 
himself, but at a Court sale, and, therefore, there could have been no agree- 
ment between the mortgagor and the defendant that the mortgage should 
tnerge, nor any restoration of the mortgage-deed to the mortgagor. The 
circumstance, of which we can entertain no doubt, that the mortgage-deed 
remained with the purchaser, would be evidence that he intended to 
retain the benefit of his mortgage. Moreover, the plaintiff’s mortgage 
was registered, and defendant must be supposed to have had notice of it ; 
and with such knowledge it would bo very improbable that he should 
give up his own mortgage, and render himself liable to redeem a sub- 
sequent incumbrancer. It was so clearly to the benefit of the defend- 
ant that be should retain his own mortgage, and the oiroumstanoes, 
so far as they appear, are so clearly indicative of the probability of 
such an intention, that wo do not think it necessary to send down an 
issue on the subject, which could only be decided in one way. Wo, 
theiefore, determine that the defendant is entitled to remain in posses- 
sion until his mortgage is paid off, and wo, accordingly, reverse the 

decrees of the Courts below, and reject the claim with costs on the 
plaintiff throughout. 


Decrees reversed. 



(1) 6 B. 401. 
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Before Mr. Justice Melvill and Mr. Justice Pinhey. 


Maruti Narayan {Original Plaintiff), Appellant v. Lilachand 
{Original Defendant), Respondent.* [April, 1882.] 

Etndu law— Minor— Mortgage by manager— Decree against manager— Sale— Suit bv 
minor for cancelment of sale. r oanoy 


.. defendant during 

the p amtifi 8 minority. The deed recited that the money was borrwed to nay 

off a family debt and to defray family expenses. The defendant sued G. on the 

mortgage, and obtained a decree. A house, which was part o( the famiJy oro 

execution, aod was purchased by the defendant himself. The 

plaintifi sued to have the sale set aside, and to recover his half share in the 


Hefd that the defendant was not entitled to hold the plaintiff’s share in the 
property by virtue of the sale to him under the decree obtained against G. alone. 

the plaintiff was entitled to be put into possession of the whole 

house, the defendant being left to his remedy by a suit for partition. The plaint- 

Iff, howeyer, haying claimed only the restoration of his half share, the decree 
was limited accordingly. 


Held^ also, that U was not competent for the Court in this suit to go into the 
question whether the mortgage by G. was binding on the minor plaintiff. 

fmU ifs°L.R:’43 (!7)T ' ® - ® 


This was a second appeal from the decision of M. B. Baker Judge 

of Ahmednagar, reversing the decree of the Subordinate Judge of 
Abmednagar. ^ 

On the 26bh of January, 1873, ono Ganu valad Narayan, brother of 
the minor plaintiff, mortgaged to Lilachand, the defendant, the whole of a 
hou^ situated in the city of Ahmednagar and forming part of the two 
brothers ancestral property, for a sum of Es. 200. The deed of mortgaee 
recited that Es. 53 were required to pay a family debt, and Es. 148 were 
borrowed to defray family expenses. The plaintiff was then, and also at 
the date of this suit, a minor member of the family. Lilachand sub- 
sequently sued Ganu, and obtaining a decree against him, put up the 

i^imself became the purchaser on 24th of November 
1876. The minor plaintiff, through his representative, Dhondi, had objected 
to the sale, but the objection bad been overruled. The present suit was 

brought to set aside the sale and fco recover the plaintiff’s half share in the 
house. * 


[665] The defendant contended that Ganu executed the deed of 
mortgage in order to pay an ancestral debt, and to defray the expenses of 
the ]oint family; that the sale was therefore for the benefit of the joint 
family, and the minor plaintiff was estopped from disputing it and from 
claiming a half share in the house, the whole of which passed to the defend- 
ant under the judicial sale. The Subordinate Judge decided in favour of 
the plaintiff ; the District J udge reversed the decree and gave judgment for 
the defendant. The Judge, in appeal, laid down the issue whether the 
mortgage by Ganu was binding on the minor plaintiff. He held that 
the two brothers were joint, and that their family property had never 
been divided ; that Ganu was the managing member of the family and 
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the purchaser from him was only bound to inquire whether the money 
had bean borrowed for a legitimate purpose, and. if satisfied that it was, 
he would be entitled to protection against the claim of any member of 
the family who was a minor when the transaction took place. The 
Judge further held that it was under necessity that Gana had executed 
the mortgage and that, therefore, the minor plaintiff was bound by it. 

The plaintiff appealed to the High Court. 

Ghanasham Nilkanth Nadkarnif for the appellant. — The defendant’s 
mortgage was executed by Ganu alone, and the decree obtained by him 
alone. Under that decree no more than Ganu’s interest could be sold. 
That interest amounted to a half share and the sale of more than that share 
should be set aside. The inquiry into the nature of the debt owned by 
the family, and whether the minor plaintiff was bound by the mortgage 
which the debt necessitated, was immaterial: Deendayal Lai v, Jugdeep 
Narain Singh (l). which has been followed in a number of cases by the 
High Court at Bombay. To allow the defendant to take the interest of 
the plaintiff is to extend the operation of his decree : Pandurang Kamii 
V. Venkatesh Pai (2) . 

Pandurang Balibhadra, for the respondent. — The Judge has found 
as a fact that the debt was contracted for family purposes and in 
consequence of a family necessity. The plaintiff, must therefore, be hold 
to have been bound by it. To hold otherwise would be to open a door to 
fraud. 


JUDGMENT. 

[5663 Melvill, J. — It was not competent to the Court below in this 
suit to go into the question whether the mortgage by Ganu was binding 
on the minor plaintiff. The defendant obtained a decree against Ganu 
alone, and in execution of that decree he purchased only the right, title, 
and interest of Ganu. In DeendayaVs Case (1) the Privy Council refused, 
under somewhat similar circumstances, to consider the question whether 
there was legal necessity for the loan, in respect to which the decree had 
been obtained. Their Lordships said : " This issue seems to their 

Lordships to be immaterial in the present suit, because, whatever may have 
been the nature of the debt, the appellant cannot be taken to have ac- 
quired by the execution sale more than the right, title, and interest of the 
judgment-debtor. If he had sought to go further, and to enforce his debt 
against the whole property, and the co-sharers therein who wore not parties 
to the bond, he ought to have framed his suit accordingly, and have made 
those co-sharers parties to it. By the proceedings which he took he could 
not get more than was seized and sold in execution, y»s., the right, title, and 
interest of the father. If any authority be required for this proposition, 
it is sufficient to refer to the cases of NajendcrcJmnder Ohose v, Srimutiy 
Ramanee Dossee (3) and Baija Doobey v. Briji Bhooktin LalAiwusti (4).** 
There may be some difficulty in reconciling the view here expressed as to 
the effect of the sale of a father’s right, title, and interest, with the deci- 
sion of the Judicial Committee in Girdharee Ball's Case (5) ; but there has 
never, so far as we know, been any difference of opinion as to the effect 
of a sale under a decree obtained against the manager of a Hindu undi- 
vided family alone, when that manager is not the father of the other 
cp-sharer or co-sharers. We may refer on this point to the decision of 

s 


(1) 3 0. 198. 

(3) n M.I.A. 241. 


(2) Printed Judgments for 1879, p. 513. 

(4) 1 0. 133. (6) 1 1. A. 381. 
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Qouti in Pandurang Kamti\. Venkatesh Pai (X) ^^hich we believe 

has been followed in several other cases. ’ 

hold ?he SnnT'T defendant cannot claim to 

bold the plaintiff 3 share in the property by virtue of the sale to him 

under the decree ol^ained against Ganu alone. No doubt according 
da med^trr Case, the [567] plaintiff might have 

L o, “ wfZjf i S b“ *1 >■“ , “ted 

decree of the District Court and 'restore that of thrSuUTdinair^udg'e^ 
The defendant to bear the costs of appeal and second appeal ^ 

Decree reversed. 


6 B. 567. 

APPELLATE CIVIL. 

Before Mr. Justice Pinhey and Mr. Justice Nanahhai Haridas. 

Paevati (OHginal Defendant) Appellant v. Kisansing {Original 

Plaintiff), Bespondent.* f26th April, 1882.] 

Decree-Sale pendente lite-Prior attachment-Ue pendene’ 

^ by consent 

nl H ' n ““*“bed a house of Ramapa. 

alleged that the” house ^n'^quesMon^^watT^^^^^ Ramapa foe maintenance, and 
and Ramapa. and she claimed the right to "onTnue tf IWe fnT”^ 

• suR“agarns\°Rama^prr^^^^ 

Ramapa, and the plaintifi himself became the purohase^r 

in^m^” ^o^^l’he”' "p“a“;er^^orL?” l^ar^t”*^^ obtained a decree against Ramapa 

th?deL"ndaIurl^trhour"’ -it to eject 

int|e“t Inlhrhouse'!” foT 

pending suit, the plaintiff’s purchase was likewise ^ublecrmTn^*® defendant’s 

eiroumstance that the plaintiff had placed a nrint ‘ u “°d the 

hef -“Kt etnUhTdkndam”^^^^^^^^^ 

[R., 13 B. 101 ,104) : 27 B. 265 (270) ; 4 Bom. Ii.R. 355 ; D.. 20 B. 736 (742).] 

This was an appeal from the decision of C F G qh<.w t a 
Belgaum, reversing the decree of E S nhini-.^ xt ' Judge of 

nate Judge of Belgaum. Narayan. Joint Subordi- 

This was a suitinejoetmaut. The nlainhiff 

purchased a house at Belgaum at a court Lie. b^ UhatSnh"®^ f 
Parvati, resisted his getting nossassion nf if LS 08 J the defendant, 

that the house belonged to her late husband and hw Lthit^i? f contended 
against whom she had obtained a decree and fh f fu , ■ ®amapa, 

eJEactedUuringth^^ ter suit was subject to^’LrSecrer’'^^'"®"' 

* Second Appeal NoTiil^Tl^ ^ 

(1) Printed Judgments for 1879, p. 513 

(2) 8 C. 149. 
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On the 29fch of June, 1876, fehe plaintiff obtained, by consent of the 
said Katnapa, a decree against him for the payment of Bs. 40. In execution 
of this decree the plaintiff attached the house in dispute on the 24th of July, 
1876. On the 12bh of October following the defendant sued Ramapa for 
maintenance. She alleged that her late husband and Ramapa were the 
owners of the house which Ramapa voluntarily gave up, and that she 
should be permitted to continue to live in it. On the lOch of November. 
1876, the house was put up bo auction by the Civil Court in execution 
of the plaintiff’s decree against Ramapa, and he himself became the 
purchaser. On the 20bh of June, 1877, the defendant obtained a decree 
against Ramapa, in terms of her plaint. On the plaintiff going to 
take possession of the house, he was obstructed by the defendant. He 
made an application to the Court for the removal of her obstruction, but it 
was rejected on the 26bh of August, 1878. The present suit was brought 
on the 27th of August, 1879. 

The Subordinate Judge held thatthe plaintiff beingapurchaserpendcntc 
lite was bound by the result of the defendant’s suit against her father-in- 
law. He, therefore, rejected the plaintiff’s claim. The District Judge took a 
different view. He maintained that, at the date of the defendant’s suit, 
the title to the house had certainly not vested in the plaintiff, who was a 
purchaser for valuable consideration without notice of the defendant’s 
claims. He, therefore, made a decree in favour of the plaintiff. 

The defendant appealed to the High Court. 

Ganesh Ra7ncha7idra\Etrloskar, (or the appellant. — The Judge erred 
in holding that the doctrine of Us pendens did not apply : Balajt Qanesh v. 
Khushalji (1) ; Gulabchand Mayiekchayid v. Dkondi valad Bhau (2) ; Bavji 
Narayan v, Krishnaji Lakshman (3). 

[869] Daji Ahaji Khare, for the respondent. — The plaintiff’s sale is 
an execution sale. It is an operation of the law, and not a voluntary act 
of the parties : Anundoo Moyee Dosee v. Dhonendro Gkunder MookerjeeU), 
The principle of Us pendens does not apply in the case of an execution sale. 
In this case the attachment had been placed by the plaintiff before the 
institution of the plaintiff’s suit. The decree of the District Judge is, 
therefore, correct. 


JUDGMENT- 

The judgment of the Court was delivered by 

PiNHBY, J. — On the 12bh October, 1876, Parvati filed a suit against 
her husband’s father, Ramapa, alleging that her husband, Ballapa, had 
died fifteen years previously ; that ever since his death she had lived with 
her husband’s father, Ramapa, until lately when he had deserted her and 
left her in the house described in her plaint (the house'in dispute in the 
present case) ; and praying that a decree might bo passed against Ramapa 
awarding her maintenance and allowance for clothing at a certain rate, 
and declaring that she (Parvati) was entitled to occupy for her lifetime 
the house in the plaint described. 

On the 20th June, 1877, a decree was passed in this suit in favour of 
the plaintiff in the terms of the prayer of her plaint (excepting as to thd 
allowance claimed for clothing). 

On the 29th June, 1876, Kisansing^had obtained by consent a money 
decree for Rs. 40 against Ramapa, and on the 24th July, 1876, he had 

(1) 11 B.H.O.R. 24. {2» 11 B.H.C.R. 64, 

(3) 11 B.H.O.R. 1S9| (4) 14M.LA. 101. 
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attached the house in dispute in execution of his decree- hut tho 
was not sold till lOth November. 1876, (that is. after the’ date on which 
Paivati filed her suit against Ramapa). The house was bought byKisan- 

1876^ ’ o’^'^amed a certificate of the sale on the 21st De^cember, 

Kisansing has instituted the present suit to eject Parvati and it io 
rs“ale“Jadrbv\"h?C^'^ doctrine of U, pendens does ’not affect 

Parvati-s decree is not binding on him. because he had Ltually 

the house before Parvati’s suit was instituted. attachea 

that contentions, it is sufficient to remark 

iu 1^® ^ouse, and that right, title, and interest was certainlv -it 

that time liable to be declared subject to a limited interest in favoL of 

nad or could give. As Ramapa s title was subject to the decree in 
Parvati s suit, Kisansing purchased subject to the same. 

as to the attachment of Kisansing being prior to the institution 

® opinion that this makes no difference The 

attachment would have been unaffected by new rights crea*^ed hv T?am 

subsequent to the attachment ; but Parvali s rTghfwas n^fewly erSd 

’ThrSiS unaffected bv it 

mpinfT has remarked that '* debts take precedence of 

main^nance. We may assume that this is correct. But we do not sav 

debt execution of Ramapa’s 

hold onlt thafx- Parvati's life estate falls in. We 

Decree reversed^ 


6 B. 370. 

APPELLATE CIVIL. 

Before Mr. Justice Melvill and Mr. Justice Nanabai Uaridas. 

Shkinivas (AppZzcawt) v Radhabai and Manjapa 

{Opponents),^ [30th March, 1882.] ? 

'Civil Procedure Code, Act X of 1877.5s. 294 a^id ook n 

— Purchase by p3rmissio7t of Court- Competing decree-holers^ 

Where there are competing decree-holder*? mk/a u 

their decrees, s. 2S4 of the Civil Procedure Podo aPPl'ed Ipr execution of 

as subject to the provisions of s. 295 so t^f the°d^ *akon 

permitted under the former section to purchase Le ^>as been 

own decree, must share the proceeds of the Lie raLfhi? execution of his 

decree-holders, and will not be allowed to »et cfi the oiLL '" *■ <=onipeting 
amount due to him on his decree. ' “ purchase-money against the 

tR., 16 B. 91 (102),] 

ordinE^jlrlsdictrm exercise of the Court’s extra- 


• Application under Extraordinary J,LisdiLJ^^7N^;^2rL^M^ 
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Tha applicant Shrinivas, the opponent Manjapa and others held 
decrees against Radhabai. Manjapa sued out execution, and attached 
some immoveable property belonging to the said Radhabai. The Court 
fixed a day for its sale, and granted Manjapa permission to bid for and 
purchase it. Before this day the applicant Shrinivas made an application 
for execution of his decree, and prayed that the proceeds of the advertized 
sale might be rateably distributed between himself and Manjapa. The 
sale took place, and Manjapa purchased the property for Rs. 1,345. which 
amount the said Manjapa claimed to sot off against the amount due to 
him under the provision of s. 294, and refused to share it with the 
applicant. 

The Subordinate Judge of Honavar, R. S. Manjnathaya, on the 
authority of Mcbuikldl Vcuildl v. Ldlchd and MansitiQ (1) and Jethd 
Mdhdavji v. Ndjeralli (2) rejected the applicant's prayer for rateable 

distribution of the proceeds. 

The applicant applied to the High Court. 

Skamrav Vithal, for applicant. 

Ghanashavi Nilkanth, for opponents. 

JUDGMENT. 

Melvill, J. — Wo are unable to accept the construction put by the 
Subordinate Judge on ss. 294 and 295 of the Civil Procedure Code, Act X 
of 1877. There can be no principle upon which decree-holders should be 
deprived of their ordinary rights, merely because another decree-holder 
has been permitted to bid at the sale. Those ordinary rights are conferred 
upon them by s. 295 : and while s. 294 is applicable as between the pur- 
chasing decree-holder and the judgment-debtor, and (or convenience allows 
the former ordinarily to set off the purchase-money against his decree, 
instead of paying the money into Court and drawing it out again, the 
section must be taken as subject to the provisions of s. 295 in cases in 
which there are competing decree-holders who have applied for execution. 

[572] For these reasons we reverse the Subordinate Judge's decision 
on the preliminary point of the construction of ss. 294 and 295 , but before 
remanding the case for a fresh decision, we allow to the opponent Manja- 
pa's pleader time to consult his client as to whether he wishes the sale set 
aside on the ground that he bid on the express understanding, which was 
justified by the order of the Subordinate Judge, dated 11th April, 1881, 
that he would be allowed to setoff the purchase-money against his decree. 

On 27th April. 1882, Mr. Ganasham. the pleader for the opponent 
Manjapa, informed the Court that he preferred that the sale should be 

set aside altogether. 

It was ordered accordingly that the sale held on the 11th April, 1881, 

be set aside, and that the property be re-sold. 

The parties to bear their own costs in this Court and the Court of the 

Subordinate Judge. 
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OEIGINAL CIVIL. 

Before Sir Charles Sargenf Kt., Chief JusHce, and Mr. Justice Latham. 

Ahmbdbhoy Hubibbhoy (Plaintiff) v. Vulleebhoy Cassumbhdv 

AND OTHERS (Defendants)* [l8ch August and oth September, 1882 ] 

intfiDtion of a, 135 of the Civil Procedure Code (Act X of 18771 ia • 
the Court the power of ^aiaiug and determining an isaue fnr i 

of ^eoiding the right to discovery of evidence which is to be used^aT'tbe '^tr”^ 
and therefore, from the nature of the case before the hearing of the causa ’ 

‘=0 a '“'6 of Practice that when an order is made under s iss 
the Civil Procedure Code (Act X of 1877) by the Judgfj in Pbamil/ 

should be set down for the trial of the particular iasue^ as well^aa of 

itself when it comes to a hearing before the same Judge. cause 

Chambers adjourned into Court to be heard before two 

On the 29th of June. 1882, the plaintiff took out a summons oalIin« 
upon the defendants feo show cause why, before the nlainfciff fS7^1 « 
ordered to make discovery or give inspection of the books papei Tnd 

transactions whmh the plaintiff had with the adminisVator of tt Estate 

passed, the following issue should not be first determined, namely ‘173 

ther assuming the allegations in the fourth paraeranh nf fh J’ 

Solrelf' of the defendants Vulleebhoy Cassumbhoy and Satbir^s^ 

°f tf’o Pfaiotiff and in cXsion 
rilage? Fazulbhoy Cassumbhoy as in the said fourth paragraph 
alleged, the said decree is not now a binding and valid decree aLinst the 
estate of Cassumbhoy Nathubhoy and all persons interesLd t Wif’’ 
and whether the said decree is not now binding upon the de endlnts 

now m any way object to or disnute the said decree aShv‘ S 
should not be set down for trial of the said issue " ^ 

This suit was brought by the plaintiff to establish his righf off u 

a certain house No. 28, Shamji Hussaji Street. Bombay in execution of 
a decree against the estate of one Cassumbhoy NathuhhAv k u J 

obtained in a previous suit (No. 401 of 1876) on fl» omu 

Sd pSbS' 0^™; ‘ TheTs't IniThiJd "d'^r'd 

®aid Cassumbhoy Nathubhov die^ J 

1864. and on the 3rd August. 1871. letters of adminisLtion S fhL m 

srijsfit- °.8?6 fh? 'or„i*h"" 


1883 

Sep. 5. 

Origin AT. 
Civil. 

6 B 572, 


* Sait No. 486 of 1881. 
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1882 interest of the said Fazuibhoy Cassumbhoy (the third defendant) in the 
SEP. 5 . house No. 28, Shamji Hussaji Street, which formed part of the estate of 

the said Cassumbhoy Nathubhoy ; that on the 2nd [5743 May, 1881, the 

ORIOINAL defendant, Vulleebhoy Cassumbhoy, obtained a summons for the 
Civil, removal of the said attachment, and by an order of the 22nd August, 1881, 

made upon the hearing of the said summons, the plaintiff was referred 

6 B. 372 . ^ establish his right to attach the said house in execution. The 

plaintiff prayed {inter alia) that the said house might be declared to be 
liable for, and chargeable with the amount of the said decree of 29th 
August, 1876. 

The first defendant filed a written statement in which he alleged 
{inter alia) that the decree which the plaintiff had obtained in 1876 against 
the estate of the said Cassumbhoy Nathubhoy, and which ho now 
sought to execute, was obtained by fraud and in collusion with the third 
defendant, Fazuibhoy Cassumbhoy, the administrator of the estate; that 
the debt, in respect of which the said decree was obtained, was really a 
private debt duo by the said Fazuibhoy personally to the plaintiff, 
and was not a debt for which the estate of the deceased was liable; 
that Fazuibhoy aud the plaintiff bad fraudulently agreed that the 
estate should be made liable for this debt ; and that the plaintiff had, 
'consequently, brought bis suit against Fazuibhoy as administrator, and 
that Fazuibhoy bad fraudulently consented to the decree; that at the 
hearing of the suit, and upon the passing of the decree, the said 
Vulleebhoy had applied to the Judge (Pinhey, J.) to be made a party 
to the suit in order that he might expose the said fraud and collusion, 
and prevent the passing of the decree, but the said application was refused; 
and, as the only defendant to the suit (the said Fazuibhoy) consented, the 
decree was immediately passed against the estate for the amount claimed 
by the plaintiff. 

The first defendant also pleaded that the said house formed part of 
the assets of the deceased which had long since been distributed by the 
third defendant as administrator, and that the plaintiff had been aware of 
such distribution and of all dealings with the estate, but had never made 
any claim. The first defendant further set forth at length the oiroum* 
stances under which he had become absolutely entitled to the house in 
question, subject to the life-interest of the second defendant in one-third 
share thereof. He also pleaded limitation, 

[5763 The second defendant also filed a written statement which was 
substantially the same as that of the first defendant. She set forth in 
detail the circumstances under which she had acquired in July, 1876, from 
the third defendant, as administrator, a life-interest in a one-third share 
of the said house, and she pleaded that at the time she became possessed 
of her interest in the said house and, in fact, until the attachment of the 
said house by the plaintiff she had no knowledge of the decree or of the 
debt in respect of which the same was obtained. * 

In order to enable them to show that the debt for which the plaintiff 
obtained his decree was a private debt of Fazulbhoy's and not a debt due 
from the estate to the plaintiff, the defendants desired to obtain discovery 
and inspection of the plaintiff's books and documents, and obtained a sum* 
monsfor the purpose. The plaintiff contended that they were not entitled 
to disqoyery ; that the decree of August, 1876. was binding upon them, and 
that the question of fraud and collusion could not now be raised* On 
the 29th June, 1882, he took out the summons above set {ot4Ik On the 
12th August, 1882, it was argued before Latham. J., who adjourned the 
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matter into Court, that it might be heard before two Judges. The sum- 
mons came on for hearing before Sargent, C. J., and Latham, J. 

for the first defendant showed cause against the summons. 
\Ve admit that if we are bound by the decree of August, 1876, the dis- 
covery we seek would be useless. The question is, whether we can plead 
the baud by which we allege that decree was obtained. This summons is 
really a demurrer to our defence, and the point for decision is whether the 

Sst *®®ue to be set down for hearing 

nisfc as the plaintilf desires. The summons raises two questions— 

given? ^^hether the issue is to be determined before inspection is 


(2) Whether the proposed issue is to be tried before the other issues 
in the case are tried? 

(\ct X 0 f"l 877t*'°w' “"f® Procedure Code 

lAct A. ot 1877;. We contend that that section gives no [576] right to 

have one issue tried before the other issues in a case. It gives no right of 

cahlrlTl the fact that, although the English Judi- 

oatuie Kules and Orders comprise a rule (Eulel9, Order XXXI) precisely 
similar to .his section, a special rule, viz., Eule I, Order XXVIII, was 
thought necessary to give the right to demur. The plaintiff here alleges 

deSd^fh f ® the Court to 

enables the Court to try 

ft must h« from the others. That issue must be one of law, and 

ThT tfae whole case. That does not apply here. 

The decision of the proposed issue would not decide this suit. 

Again, s. 135 gives the plaintiff here no right to make this application 
He IS not entitled to take the initiative by obtaining a summons. He 

dtreoSy"^'*^ to an application made by us for 

The meaning of the words in s. 135 determined " first ” is that the 
do not“m^ be detemined before discovery or inspection is granted. Thev 
issues The ® Particular issue is to be determined before the other 

f-hp of ‘fio section deals with discovery, not with 

to order thr’^dei'^ ^ ® section by these words permits the Court 

Kirkpatrick for the second defendant on the same side. 

in s. Advocate-General), contra.— The word “first" 

tried. n 0 rs ms ance , that is, before any other issue is 

Nothing can be inferred from the absence of a section in thA 
corresponding to the English Rule I Order XXVTir ? i ^ , 

by the EegUeh Judgee, Ld “7. 65? ol thriddy^^Lf. .h.", 

?Hif “ “""'S' 1 0.^1 st‘z r e irii 
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JUDGMENT, 

Sargent, G. J. — -The question for our decision is as to the construction 
and practical application of s, 135 of the Civil Procedure Code (Act X of 
1877). This section is verbatim the same as Buie 19, Order XXXI, of the 
English Judicature Act which, it may be presumed, was framed on the lines 
of the practice of the Courts of Chancery. See remarks of Jessel. M.R., 
in Andersonv. The Bank of British Columh\a{\), According to that prac- 
tice, the right to discovery was limited by the ** exigencies of the question 
or questions about to be tried ” (Wigram on Discovery, p. 25, referred 
to in Kerr on Discovery, p. 17) ; and, accordingly, whenever a defendant 
raised a defence to a bill either by plea or demurrer, discovery was not 
granted (assuming it not to be required to prove the plea) until the plea 
or demurrer had been argued, and that because the discovery might never 
be required. It appears, however, that if the defence was by answer, as all 
the questions in the cause came to trial simultaneously, the right of the 
plaintiff to discovery was not excluded as to any point in the cause : Kerr 
on Discovery, p. 18, referred to Wigram on Discovery, p. 30. The prac- 
tice, therefore, depended on the form of the pleadings. 

The practice, however, under consideration as laid down in the 
Judicature Act and s. 135 of the Civil Procedure Code for the 
application of the general principle that discovery should not be granted 
beyond the exigency of the question in issue, is quite independent of the 
form of the pleadiugs, which indeed in the Courts of this country is 
uniform in all cases, viz., by plaint and written statement and such 
other statements as may be made by the parties when the issues are 
framed and its object is clearly expressed to be that the Court should 
have the power tD adjourn the question as to discovery until the 
issue or question between the parties upon which the right depends, 
has been determined. So far there is no difficulty in construing 

the section. The doubt arises upon the procedure to be adopted 

when the adjournment of the question of discovery is thought to 

[578] be desirable by the Court as contemplated by the section. The 

section says : “ The Court may orderlthat the issue or question be deter- 
mined first, and reserve the question as to the discovery or inspection.’* It 
was argued that by " first ” was not meant ** before the^other issues are 
determined,” but only " before the question as to discovery is decided 
in other words, that all that is meant is that the Court may order the 
question as to discovery to stand adjourned until the particular issue or 
question is determined. In support of this construction it was pointed 
out that the Code does not provide (as the Judicature Act does) for an 
issue or question being determined before the hearing of the cause. This 
construction, however, would not, in our opinion, give due effect to the 
clear language of the section, vis., that the Court may order the issue 
or question to be tried first.” If the issue is to be determined before the 
question as to discovery is decided, then it must necessarily be also 
determined before the issues are tried for which the discovery is required 
by the party asking for it. In other words, the intention seems to 
be, to give the Court the power of raising and determining an issue for 
the exclusive purpose of deciding the right to discovery of evidence which 
is to be used at the trial, and, therefore (from the very nature of the case) 
before the hearing of the cause, if the applioation for discovery be made, 
as it generally is, before the trial or if made at the hearing (the possibility 


(1) aCh.Div, 654. 
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is contemplated by ss 129, 130, 131), then before the issues are 

doubtless be to give the Judge, before whom the application is made for 
discovery, the power to a certain extent of directing how the case shall be 
tried In the Mofussil, where the same Judge deals with the case from 
the admission of the plaint up to judgment, no difficulty can arise. In 
tois Court we think any possible inconvenience will be avoided by its being 
ade a, rffie of practice that when an order is made, under s. 135, by the 
Judge in Gnambers, the suit shall be set down for the trial of the parti- 
cular issue as well as of the cause itself when it comes to hearing before 
toe same Judge. ® 

Latham J.— Nothing remains for me to add to the judgment just 
delivered with reference to the construction of s. 135 [5791 That 

whS^haTh summons 

which has been argued before me, that it appears to me that the present 

case IS eminently one in which the power conferred by s. 135 should bo 

exercised, and that it is desirable that the proposed issue, which I have 

m some respects amended, should be tried before the other iLues in the 

that the question raised by that issue should bo at 

nhvfaf be decided in the affirmative, it will 

obyate the necessity of a troublesome inspection and discovery which 

would very much increase the costs of the suit. The result, therefore is 

that the summons is made absolute; and I order that this suit be set down 

Issum1L“fhe°aIl p the following issue, namely, “ whether 

the defendant Vulleebhoy Cassumbhoy and the defendant Satbai respec- 
1876 tobe true, and assuming that the decree in suit No. 401 of 

anl plznlbh P ^ the plaintiff and in collusion with the defend- 

ant i azulbhoy Cassumbhoy as in the said fourth paragraph alleged the 

Sn^tThV" Tt ^ valid decree 

theS Ind Theth Cassumbhoy Nathubhoy and all persons interested 
cnerein, and whether the said decree is not in this suit binding upon the 

defendants and each of them, and whether the defendants or any o^r either 

of them can in this suit in any way object to or dispute the said decree.’ 

SuTiiTTiotts TUddB dhsolutB. 

plaintiff.— Messrs. Jtfferson. Bhaishunkar and 

Attorneys for the first defendant.— Messrs. Payni and Gilbert 
Attorneys for the second defendant.— Messrs. Ardesir and Hormasji. 

6 B. 580. 

[580] APPELLATE CIVIL. 

Before Mr. Justice Melvill and Mr. Justice Pinkey. 

JoHARMAt, (Original Plaintiff), Appellant v. The Municipality op 

Ahmednagar (Original Defendants), Bespondents* 

(16th December, 1878.] 

«, K Sllil; 1„. IZO/ 1871, 


Appeal No. 35 of 1878 from original decree. 
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The limitation of three years provided in cl. 43, soh. II, of the Limitation Act, 
IX of 1871, applies only to suits for damages on aooount of trespass, and not to 
suits to recover immoveable property from a trespasser, for which the period 
of limitation is twelve years, as provided by cl. 143. 

[P., 16 M. 296 ; R.. 22 B. 289 (F.Bl ; 25 B. 142 ; 16 M. 317 ; 16 M. 474 = 3 M.L.J, 124* 

3 M.L.J. 223; D., 8 B. 421.] 

This was an appeal from the decision of N. Daniell, Judge of the 
District Court of Ahmednagar, in original suit No. 2 of 1877, dated the 
27th July, 1878. 

The plaintiff Joharmal instituted this suit against the Municipality 
of Ahmednagar to establish his right to a certain piece of ground. He 
alleged in the plaint that an old terrace had formerly existed on the 
ground ; that he had lately reconstructed it ; that the municipal authori- 
ties had caused the structure to be removed. He, therefore, sued for a 
declaration of his right to the ground, and claimed Ks. 25 as damages. 
The plaint was filed in January, 1877. 

The defendants answered (inter alia) that the ground did nob belong, 
to the plaintiff, but formed part of the public road ; that the plaintiff had 
built the terrace without authority from the defendants, and that, there- 
fore, they were justified in removing it. 

The District Judge raised the issues, whether the ground in dispute 
belonged to the plaintiff, and whether the suit was barred under 
8. 86 of Bombay Act VI of 1873. 

The following findings on the evidence were recorded by th 
District Judge: — That the plaintiff built the terrace in 1875 without 
the sanction of the defendants ; that he had received a notice from them, 
dated the 14th July, 1875, ordering him to [ 581 ] remove the structure,, 
but that he did not remove it ; that the deiendanbs pulled it down about' 
the close of the year ; that in 1876 the plaintiff petitioned the defendants 
for leave to rebuild it, but they rejected his petition on the 15th August, 
1876 ; that, on the 2nd September following, he served them with a notice 
to the effect that he would sue them if they did nob give him leave to re- 
build the terrace ; that on the 9bh September they informed him that their 
former order could not be altered or reversed. 

On the above facts the District Judge rejected the plaintiff’s suit,, 
holding that his cause of action accrued on the 15th August, 1876. and 
that it was barred under s. 86 of Bombay Act VI of 1873, as it was nob 
brought within three months from that date. ' 

The plaintiff appealed to the High Court. 

Shivshankar Govindravi, for the appellant. — The District Judge mis- 
understood the nature of the suit, in holding it to be time-barred under 
Bombay Act VI of 1873, s, 86. He cited Sorabji Nassarvanji v. The 
Justices of the Peace for the City of Bombay (1), 

The Hon. Rao Saheb F. N. Mandlik, for the respondent. 

JUDGMENT. 

Melvill, J, — The plaintiff in this Court does pot deny that hia 
suit, in so far as it relates to damages, is barred by s. 86 of Bombay Act 
VI of 1873 ; but he contends that, in so far as he sues to establish hU 
right to immoveable proparty, the above section does not apply ; and in 
support of this contention he relies on the decision in Sora6yi Nassarvanji 
v, The Justices of the Peace for the City of Bombay (l). That decision 

(1) 12 B H.O.R. -250. 
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was passed with reference to s. 240 of Bombay Act II of 1865. the provi- 
sions of which are very similar to those of s. 86 of Bombay Act VI of 
1873 ; and it was then held that the limitation of three months applies 
only to suits against the municipality for damages, and not to suits in the 
nature of actions of ejectment. We concur in that decision, and, for the 
reasons stated m it, we are of opinion that s. 86 of Bombay Act VI of 
1873 IS not applicable to the present suit, in so far as the plaintiff sues to 
establish his right [682] to the land in dispute. The defendants’ pleader 
refers us to art, 43, sch. II of Act IX of 1871 as requiring a suit for tres- 
pass upon immoveable property” to be brought within three years from the 
date of the trespass. But we think that that provision has reference only to 
suits for damages on account of trespass, and not to suits to recover immove- 
able property from a trespasser, for which the period of limitation provided 
by art. 143 is twelve years. For these reasons we hold that the suit, so 
far as it seeks to establish the plaintiff’s right to the piece of ground in 
dispute, is not time-barred, and we, therefore, reverse the decree of the 
Court below, and remand the case for trial on its merits. As the plaintiff 
has in this Court abandoned his original ground of contention, and has 
succeeded upon a plea which he did not put forward in the Court below, 
we direct that the parties bear their own costs of this appeal. 

Decree reversed and case rema'nded. 


6 B. 582. 


APPELLATE CIVIL. 

Before Sir, Michael Roberts Westropp, Kt., Chief Justice, 

and Mr. Justice Melvill. 


PURSHOTAM SiDHESWAR. Applicant V. Dhondu Amrit Danwate 

Attaching Creditor.* [5th October, 1880.] 

Jurisdiction^— Attachment. 

applied to the Subordinate Court of Sasvad for the attaohmfln^ 

I P**°P execution of a money decree 

which the sum of Rs. 1,317.4-9 was due to him from his judeS-dehtnr 

the of tbe property the applicant presented a petition to the CourU? 

(aPPbcant) had a mortgage lien on the property for Rs 10 

8uLrdinlL“T.f?‘ possessfon'^as mortgagee ’ The 

opinion that he had. and referred the question for the opinion of rh^Hifh On" f 
which oonourted in his opinion and answered the question in the affirm® tive. 

[R.. 3L.B,R. 275.] 

This case was referred for the opinion of the Hieh Cnnrf hv 

dfsltt of Class) of Sasvad. in^he 

district of ^on^ The lollowing are the facts of the case 

lOOdJ One Dhondu Amrit obtained a money decree aeainsf 
Jul^of Poona fnd ' Subordinate 

; « f lu and sale of certain immoveable property belonc 

on the ..la Ih, «.id p,op,rty 

* " ^ 

Civil Reference No. 22 of 1880. 
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order of the Court of Sasvad, But subsequently Eao Bahadur Pur- 
shotam Sidhesbwar made an application to the Subordinate Court of 
Sasvad, alleging that be had a mortgage lien on the attached property to 
the extent of Es. 10,368, and prayed that the property might be disposed 
of, subject to his mortgage lien and possession as mortgagee during the 
continuance of his lien. 

The question, therefore, referred by the Subordinate Judge for 
the opinion of the High Court was “ whether the Subordinate 
Court of Sasvad could entertain the above application objecting to the 
attachment, and enquire into the merits of the mortgage transaction which 
was alleged to be worth more than Es. 5,000 in amount ?” 

The Subordinate Judge was of opinion that he could entertain the 
application, as be held that the subject-matter of the application was the 
attachment placed upon the lands of the judgment debtor, and not the 
mortgage lien, and that the subject- matter must be valued according to 
the judgment-debt sought to ba recovered by the attachment, namely, 
Es, 1,317-4-9. The Subordinate Judge cited the case oi Motichand Jai~ 
chand v. Dadabhai Pestanji (1). 

There was no appearance of parties in the High Court. 

The following is the judgment of the Court ; — 


JUDGMENT. 

Per Curiam. — T he Court concurs in the opinion of the Subordinate 
Judge, and answers the question referred by him to this Court in the 
affirmative. 


6 B. 584 = 7 Ind. Jur. 34. 

[584] APPELLATE CIVIL. 

Before Sir Michael Roberts Westroppy Kt.y Ohief Justicey and Mr. Justice 

Pihney. 


Vishnu Dikshit (Plaintiff) v. Narsingrav and another, 

(Defendants)* [10th January. 1882.] 

Jurisdiction — Collalcral inquiry into a mortgage liea'on attached property^Insolvency 
of a judgment'dehior. 

The plaintiff obtained a decree against N. and R. for Rs. 165 1-0 in the First 
Class Subordinate Court of Batare, and applied for execution against the per- 
son of R. When brought before the Court, R. applied to be declared an insol- 
vent under s. 344 of the Civil Procedure Code (Act X) of 1877. The 
plaintin then moved the Court to strike off his application for execution, and 
to send his decree to the second class Subordinate Court of Vita for execution. 
The Satara Court, accordingly, sent the decree to the Vita Court, and granted a 
certificate to the plaintifi under rs. 223 and 224 of the Civil Procedure 
Code. The Satara Court also informed the Vita Court that proceedings were 
pending in the Satara Court regarding the insolvenoy of R. On the applioation 
of the plaint)^ the Vita Court attached certain immoveable property as belong- 
ing to N. and R. Thereupon one V. T. claimed a mortgage lien on it for 
Rs. 9.415 9-3. The Vita Court, therefore, referred for the opinion of the High 
Court the questions whether it had jurisdiotion to inquire into the validity of 
the mortgage lien olaimod by V. T., and whether the execution of the decree in 
the Vita Court was to be stayed pending the inquiry into the alleged insolvenoy 
of R. in the Satara Court. 


* Civil Reference No. 14 of 1881. 
(1) 11 B.H.C.R. 186. 
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that the Vita Court had jurisdictioQ to inquire into the validity of the 

t intheSatara Court regarding his alleged iusolvenoy, but 
^heiVHa Courr staying the execution of the.Meoree against N. in 

Under 3. 617 of the Civil Procedure Code (Act X of 1877) this case 
was referred for the opinion of the High Court by the Second Class 
Subordinate Judge of Vita in the district of Satara 

On the 18th February, 1880. the plaintiff Vishnu Dikshit obtained a 

Snlied bo th P Subordinate Judge of Satara. The plaintiff then 

applied to the Court for the execution of that decree by the arrest and 

imprisonment of the second defendant, Rangoji. When Rangoii was 

declared an insolvent under 

“6 creditors. The plaintiff thereupon moved the Court to 
stDke off his application for execution, and to send his decree to the Second 
Class Subordinate Court of Vita for execution. The Subordinate Judge of 
Satara accordingly sent the decree to the Subordinate Court of Vita for 
execution, and granted a certificate to the plaintiff under ss. 223 and 224 of 

JudSof informed the Subordinate 

th« ^ that proceedings were pending in the Satara Court regarding 

1880 thi ^^“Soji. On the 25th November! 

1880, the plaintiff applied so the Subordinate Court of Vita for the attach- 
ment and sale of certain immoveable property (a house and an inam village) 

bv ^^h^Po and Rangoji. On the attachmen t of the property 

r ' Trimbak appeared before it, and claimed a 

mortgage hen on the mam village for Rs. 9,415-9-3. The Subordinate 

Judge of Vita, therefore, referred for the opinion of the High Court the 
questions whether he had jurisdiction to enquire into the alleged mortgage 
hen of Vishnu Trimbak, and whether the execution of the decree was to 
be stayed in his Court either against both the defendants or against the 

the inquiry in the Subordinate Court 
of Sacara regarding the alleged insolvency of Rangoji. 

Subordinate Judge of Vita was of opinion that ho had no juris- 
diction to inquire into the alleged mortgage lien of Vishnu Trimbak 
inasmuch as the amount of it exceeded Rs. 5.000, which was the limit of 
the pecuniary jurisdiction of his Court ; that th^re was no necess “v for 

Court pending the inquiry into 

OouSlir Subordi 

G. N. Nadkarni, appeared for the defendants. 

JUDGMENT. 

Westropp, C,J.— We think, first, that the Subordinate Jud«e of Vita 
has to inquire into the validity of the alleged ^oHgage IS 

tor ±ls. y, 415-9-3 claimed bv Vishnu Trimbak - r*?RRl • • 

being only collateral to the main Question before’ that T ^ *“9Uiry 

ri.b. ..a of J.ta.b„oo, .orst ol 

100.1 i.md,ot,.. of H,. .. 0.0 Subordl.,... J„a,.. Sf 


6 B. 582. 

845 



1882 

Jan. 10. 

Appel- 

late 

Civil. 

6 B. 384 = 

7 Ind. Jar 

34. 


6 Bom. 587 


INDIAN DKCISIONS, NEW SERIES > 


[Vol. 


1882 

JAN, 10. 

Appel- 

late 

Civil. 

6 B. 58i=» 
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and sale being in respect of the decree in favour of the plaintiff (Vishnu 
Dikshit) for an amount less than Rs. 5,000, See Purshotam Sid<ishwar v. 
Dhondu Amrit (1). 

Secondly, we are of opinion that execution in the Court of the Subor- 
dinate Judge of Vita against the second defendant (Rangoji) ought to be 
stayed pending the inquiry in the Court of the First Class Subordinate 
Judge of Satara into the right of that defendant to be dealt with as an in- 
solvent under the Civil Procedure Code. 

Thirdly, we do not perceive any reason for staying proceedings in the 
Court of the Subordinate Judge of Vita against the first defendant (Narsing- 
rav) in respect of the execution of the plaintiff’s decree against the right, 
title and interest of Narsingrav in the mam village attached by that Court. 


6 B. 586-7 Ind. Jor. 33. 

APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr, Justice MeivilL 


VlTHAL JanARDAN (Plainti0 V. VlTHOJIRAV PUTLAJIRAV, 
DECEASED, BY HIS WIDOW RaKMI AND OTHERS (Defend ants^i .* 

[12th July, 1882.] 

Certificate of sale, application for — Limitation — Act XV of 1877, 'sc7t. J/, art. 178 — Act X 
of 1877, ss. 316, 318 and Sl9— Purchaser's right to certificate of sale — Res judicata. 

Clause 178, scb. II of the Limitation Act, XV of 1877, is not applicable to 
applications for certificates of sale. 

Re Khaja Patthanjee (2) dissented from. 

The provisions of the Indian Limitation Act (No. XV of 1877) do not apply 
to applications to a Court to do what it has no discretion to refuse, nor to appli- 
cations for e zeroise of functions of a ministerial character. 

Kylasa Qoundayi v. Ramasami Ayyan (3) followed, 

[F., 30 B. 415 = 8 Bom.L.R. 218 ; 3 A.W.N. 262 ; Appp., 9 A. 364 = 7 A.W.N. 79; 7 B, 
316 (322) ; R., 8 A. 492 = 6 A.W.N. 166 ; 8 A. 519 (634) ; 10 A. 350 ; 18 A. 78 = 
11 A.W.N. 1; 8 B. 377 (380); 19 0 132 (F.B.); 22 C. 426 ; 10 M. 51 ; 28 M. 127 
= 14 M.L.J, 437 ; 31 M. 71=18 M.L.J. 46 = 3 M.L.T. 328; 6 C.W.N. 190 ; 12 
O.W.N, 542; D., 8 B. 257 ; 1 Bom.L.R. 84 (86).] 

[587] Under s. 617 of the Civil Procedure Code, Act X of 1877, 
this case was referred for the opinion of the High Court by Rao Saheb 
P. B. Joshi, Second Class Subordinate Judge of Chiplun, in the district of 
Rafenagiri. 

Certain immoveable property was sold by the Subordinate Court of 
Chiplun in execution of its own decree. After three years had elapsed 
from the date of the confirmation of the sale, the purchaser applied for and 
obtained a certificate of sale from the Court under s. 316 of the Civil 
Procedure Code, Act X of 1877. He then applied to the Court for 
possession of the property, under ss. 318 arid 319 of the Act. The Subor- 
dinate Judge was of opinion that the grant of the certificate of sale by his 
predecessor was illegal, as hold in ,Be Khaja Patthanji (2). He, there^ 
fore, submitted the following question to the High Court :— ** Whether it 
is competent to a Civil Court to give possession to the purchaser under 

ss. 318 and 319 of the Civil Procedure Code, Act X of 1877, when the 

* Civil Reference No, 27 of 1882, 

,1) 6 B. 582. (2) 5 B. 202. (3) 4 M. 172. 
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certificate of sale was applied for and granted to him after the expiration 
of thme years from the date of the confirmation of the sale 
ihe bubordmate Judge was of opinion that it was not 
ihere was no appearance of parties in the High Court. 

JUDGMENT. 

reluctantly compelled to express our dissent 
from the decision in Be Khaja Palthanji (1) that art. 178 sch II of tho 

WT th ‘irth applications fortrtificat‘tf 

^ We think that the view taken by the Madras Court in Kylasa 

Goundan v.Bamasavii Ayyan (2) correct, and that the provisions of the 

Limitation Act do not apply to applications to a Court to do what it has no 

discretion to refuse, nor to applications for the exercise of functions of a 
ministerial character. uuouiuus oi a 

Holding this opinion, we are not obliged to decide what would be the 
value of a certificate ot sale, if it were granted after the time allowed by 
law But If we considered the grant of a certificate of sale to be an act of 

hv^th’^P we should be disposed to hold on the principle stated 

by the Privy Council in [588] Majigal Pershad Dichit v. Griia Kant 

Badrabhat v. Venkatesh Govmd 
^ certificate the question became resjudicata 

Lf ^ ‘o so b.hi„d Ibe 

i. “i wos. .„d a,y co.c„ 


1882 

July 12 . 


Appel- 

late 

OlVIL. 


6 B. 586 = 

7 Ind. Jnr, 

35. 


D a. day 


APPELLATE CIVIL. 

Before Str Charles Sargent, Kt., Chief Justice, and Mr. Justice Melvill. 
PURSEOTAMDASS TRIBHOVaNDASS AND ANOTHER {Plaintiffs) V 

Haribharthi {Defendant), and 

Trikamlal Mancharam {Plaintiff) v. Mahanant Sdrajbharthi 

(Defendant).* [2nd July, 1882.] 

Civil Procedure Code. Act X of 1877, s. 295- Assets realised by sale or otherwise. 

Money paid by a judgment-debtor under arrest, in satisfaction of the decrps 
ProoTdure Code! Act' ToTim!""^ Civil 

SBction 295 of the Civil Procedure Code, Act X of lft 77 mnaf u a tu 
CaHzId" “ judgmant-debtor ” were inserted aRe*r the wo!d 

15 GiXj«J« 49 = 13 Ind. Oas* 907 • Addp ft A M ft a wt xt i 

cas.'-ss .r td”: SS”.S-."“i7“TX S”i 

Procedure Code, Act X of 1877. 

thes6^''”T^f " f by the Subordinate Judge, are briefly 

tbese^-Tbe_p^.ff m the first case held a money-decree against the 


(1) 5B. 202. 


• Civil Reference No. 19 of 1882. 
(2) 4 M. 172, (3) 8 I. A. 123. 
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defendant for Es. 1,039, and applied for the execution of it by the arrest and 
imprisonment of the judgment-debtor. The judgment-debtor was, accord- 
ingly, arrested under a warrant from the Court, but before he was sent to 
jail he paid Es. 667-12-11 in full satisfaction of the decree, and was 
released. In the meantime the plaintiff in the second case, who also 
held a money-decree against the defendant, had applied for the execu- 
tion of his decree by the attachment and sale of the defendant’s 
[589] moveable property. This judgment-creditor now claimed a share 
in the money paid by the defendant as stated above, and contended that 
he was entitled to-it under s. 295 of the Civil Procedure Code, Act X of 
1877. The Subordinate Judge, therefore, submitted the following ques- 
tion for the decision of the High Court ; — Whether money paid by a 
judgment-debtor under arrest, in full satisfaction of the decree against him, 
can be regarded as assets realized by sale or otherwise, under s. 295 of Act 
X of 1877, and whether other creditors who have in the meantime appli- 
ed for the execution of their decrees against the same debtor can claim a 
share in the money under that section?” 

The Subordinate Judge gave his opinion in the negative. Ha observed: 
“ The word * otherwise’ used in the said section has a very broad meaning, 
and is likely to be misconstrued. I, therefore, think it right to obtain an 
authoritative decision on the point before disposing of the question. I am 
of opinion that s. 295 is not applicable to payments made in satisfac- 
tion of decrees by judgment- debtors under arrest. That section 
occurs under the heading of ‘ sale and delivery’’ of property, while the 
money has been realized under the provisions contained under a distinct 
heading, viz., ‘ arrest and imprisonment*. TheSprovision in the old Code 
(s. 270 of Act VIII of 1859) applied only to money realized by the sale of 
property, and the addition of the word ‘ otherwise’ in s. 295 of the new 
Code cannot. I think, bo intended to extend to all realizations made, except 
those accruing consequent on applications for execution by attachment 
and sale of property. Eealizations may bo made otherwise than by sale, 
such as under s. 305. Hence the necessity for inserting the word 
‘otherwise’ in a. 295.” 

There was no appearance of parties in the High Court. 


JUDGMENT. 

Sargent, C.J. — We think the question must be answered in the 
negative. Section 295 is one of a number of sections under tbe heading of 
general rules as to the sale and delivery of property, and must, we think, bo 
read as if the words “from the property of the judgment-debtor” wereinsort- 
ed after the word “ realized.” The provisions contained in ss. 291, 305 
and 322 are all modes of realizing assets from such property “ otherwise,” 
[590] than by sale, and are sufficient to account for the introduction of 
that expression into s. 295. This view is also confirmed by cl. (6), 
s. 341, which provides for the discharge of the judgment-debtor from 
arrest “ at the request of the person on whose application he has been 
imprisoned,” which seems to assume that the arresting creditor may avail 
himself of the arrest to enter into any arrangement he thinks proper, with 
the debtor behind the back and independently of other creditors who 
may have applied for execution. 
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APPELLATE CIVIL. 

Before Mr. Juitirc Melvill and Mr. Justice West. 

Appellant v. 

Janardan Vithal Kamat (Original Plaintiff). Opponent* 

[20th July, 1882.1 

h A^d" -‘-o/rr /uK’ r 

presentation m the proper Court, and ordered each nartv tn na.T 7 Sit* ^ 

if -E;riJrx« 

that the pauper suit was still pending in another Court Ri<i nrAar 

by the District Judge in appeL. of second a^pearto the 

cl appeal and. therefore, no second appeal, under s 244 

Cl. ^cj of the Civil Procedure Code (Act X of 1877) aeainRfc fhl ^ mT’ 

Subordinate Judge refusing execution of the order a<i*tn u 

question was not between the parties to the suit. ’ the 

Hefd, further that, under s. 412 of Ant Y nf iq7'7 o u j- ^ , 

” tCh'";'?” ‘X" .iS' “ 

ceedings consequent upon that order subsequent pro- 

= “■• 2- B- 140 (143) : D., 15 B. 77 ; 20 B. 86 

T A an appeal against the decision of C. B. Izon DistnVt 

Judge of Eatnagiri, affirming the order of P. B. Joshi, Second Class 
Subordinate Judge of Vengurla. ^second Olass 

after inquiry, held the plaintiff’s pauperism proved, but foui^That iJSd 

no jurisdiction to try the suit. He, accordingly, ’returned the p,aint to 

presentation in the proper Court, and made an 
order that each party was to baar his own costs Tho ni * f*«* 

thereupon filed the plaint in the Court of the First Class Suborfinate Tudf 
of Eatnagiri, and was allowed by that Court to sue as a paZr 4® 

Subordinate Judge of Vengurla, as usual, sent a conv nf h; . 

costs to the Collector of Eatnagiri, in order to enable tha^ 
cover the amount of Court-fees from the plaintifif The GoIlftf*fnr #-h 
upon applied to the Subordinate Judse of Veneurla for ««! f 
that order, praying for the recovery of ^he stamp d„Tv frL Th« f 
iff. The Subordinate Judge on the 1st March 18R1 m' f -■ 

feotort „„ ,b»v„a .h.ribe "i ” iu ™ ?”'■ 

LlrSdge“‘’ "Pk«M by S 

The Collector appealed to the High Court. 

Nanabhai Haridas, Goverumeat Pleader, appe ared for the CoUector. 


1882 

July 20, 

Appel- 

late 

Civil. 

6 B. 590 ^ 
1 Ind. Jar, 
36. 
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Manekshah J ehangirshah, for the opponent, contended that, as the 
Collector was no party to the Suit, there was no appeal, and, consequently, 
no second appeal, under s. 244, cl. (c). and s. 688 of Act Xof 1877. 

Nanabhai Haridas submitted that the order made by the Subordinate 
Judge of Vengurla as to costs was illegal under s. 412, and all subsequent 
proceedings, therefore, were illegal. He prayed that they might be 
annulled. 

JUDGMENT. 

Melvill, J. — We think that there was no appeal, and, of course, 
therefore no second appeal, against the order of the Subordinate Judge 
refusing execution of the order as to costs ; because the question is one 
arising, not between the parties to the suit (ol. (c), s. 244 of Act X of 
1877), but between the Collector who is a third party and one of the par- 
ties to the suit. As the matter, however, has been brought before us, and in- 
asmuch as it appears to us that the original order for payment by the plaint- 
iff of Court [592] fees was notone which the Subordinate Judge had juris- 
diction to make under s. 412 of Act X of 1877, we, in the exercise of our 
extraordinary jurisdiction, annul that order and with it all proceedings 
consequent upon the order, including the orders passed by the two lower 
Courts on the Collector’s application No. 344 of 1880. 

Orders and proceedings annulled. 


6 B. 592. 

APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr, Justice MelvilL 


Sadu {Applicant) v, Sambhu {Opponent)* [27th July, 1882.] 

Dekkhan Agticulturists' Reliej Act XVII of 1879 — property ^Standing 
crops. 

Staudiog crops are immoveable property within the meaning of a. S2 of the 
Dekkhan Agriculturists' Relief Aot (XVll of 1879) as well as within the Code of 
Civil Procedure, and not liable to attachment and sale in execution of money 
decrees, unless soeoifically pledged. 

[F., 11 M. 193; R., 14 C.L.J. 515 = 16 0,W.N. 540= 11 Ind. Cas. 729 ; 11 O.P.L.R. 89.] 


This was a reference, under s. 617 of the Civil Procedure Code (Aot 
X of 1877), from Kao Saheb J. S. B. Inamdar, Subordinate Judge of 
Bahimatpur. 

The question submitted by him was “ whether standing crops (that 
is, crops of sugar-cane) must be regarded as immoveable property within 
the meaning of s. 22 of the Dekkhan Agriculturists’ Relief Aot (XVII of 
1879), and, as such, whether they are attachable and saleable in exeoution 
of money decrees ?” 

The Subordinate Judge referred to the following cases : — Afianda Y% 
Manji (1); Kirpashankar v. Govind (2); Nagapa Eegde v. Timayi 
Hegde (3). 


Civil Reforonco No. 80 of 1882. 


(1) Civ. Ref. No. 17 of 1880. Printed Judgments for 1880, p. 274. 

(2) Civ. Ref. No. 30 of 1680, Printed Judgments for 1880, p. 329. 
(8) Civ. Ref. No. 43 of 1681, Printed Judgments for 1882, p« 78. 
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were not exempt from attachment and salo in a oje^ble property, and 
against agriculturists. execution of money decrees 

[593] There was no appearance on either side in the High Court. 

OPINION. 

I. i„ .ny „ih„ Li°z^z iht b h. r.. xr " 

.s-LSts-s, - ,rr te,-* '5^ = 

&?.■ Ac?" "‘bi. tb= a S'ta 


6 B. 893 = 7 Ind, Jur. 37. 

appellate civil. 

Before Sir Charles Sargent. Kt., Chief Justice, and Mr. 


Justice Melvill 


ded Hindu jamUy!" Account- Act XX of m^^Xlndivi. 

f 0°-^ H. no i„risdic- 

----enrl*'na“ 

[R., 19 B. 309.] 

(Fdl’l'o^" ‘LK’?' 2»»kl«e. jlsmlant Judg. 

bo..o™““6bi™L®S.°air » “"""8 "» ■ i»l»‘ tiding 

•PPOibW ”b"Tof'ht “ ‘J’ ““■ »' “W. 

kappa, and Tipana, the sons of Bhhnana On ^'i^^i’^ir, Ven- 

granason Babaji Shrinivas carried on tho hiiQb, Narsapa his 

son of Bhimana attai^ business. In 1879 the eldest 

charge of the shares of hig minor brothL aS^of h° u 

Assistant Judge Mr Scott of KoIoa!.- • “ ^be Senior 

.twb,d . .L; ..%Ku:gf:;“ifk.i° .'.dTdTb 

by two commissioners whn nr^oAi^f- a 4 -u • accounts examined 

afterwards Mr. Scott directed ^wibh^fh ^ 

[394] Sheshgir, that Babaji should continuA^fn^ consent of the applicant 

on his finding security for Es 55 000 until ft]^^h business, 

sr. “rsr "a" 

• Appeal No. U of 1881 under Act XX of 1864. 
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the parties that he would attach the business, arrange for the recovery of 
debts due to the firm, and that an enquiry would be made into the past 
management, the effect of which seemed to be to reduce the business in 
four years from Es. 1,09,741 to Es. 61,823, or nearly one-half its former 
value. Subsequently Babaji’s younger brother was ]omed as an OPPO^nt 
with Babaii, and the Court made an order declaring Baba]i and Babsh- 
man sole owners of the joint business at Ilkal, on co°<i't'oa that they pay 
She'ihgir and his brothers Vankapa and Tipana Es. 72,000 principal and 
Rp. 13,200 interest; by fifteen instalments. 

Babnii applied to the High Court. 

Branson (with him Shamrav Vitkal), appeared for the applicants.— The 
proceedings of the lower Court are irregular and without jurisdiction. 
The applicant before that Court. Sheshgir. had attained majority when he 
asked the Court to take charge of his shares and the shares of his minor 
brothers Act XX of 1864 does not contemplate such an application. 
Regarding the application of Sheshgir only as one for the appointment of 
an administrator, the Court had no jurisdiction to attach the property and 
remove Babaji from the management; DoorgaPersad v. Kesho Persad (1). 
Sheshgir’s remedy is by a suit only without which there could be no 
partition. The family is undivided, and Act XX of 1864 does not apply ; 
Bhagirthibai v. Sadashivrav (2) ; Guracharya v. Svayjiirayacharya (3). 

Manckshah Jehangirshah, for the minors Venkapa and Tipana. — The 
objection as to jurisdiction was not taken in the Court below. The bro- 
thers Narsapa and Bhimana were separate, although the shop at Ilkal and 
at two other places were kept joint. Babaji was appointed to manage 
the joint shop on furnishing security for Rs. 55.000, and can be called to 
account under section [395] 16 of the Minor’s Act. Babaji consented to 
Ml. Hosking making a division of the property, and cannot complain of it 
now. A suit for division against an administrator can be brought only in the 
District Court: Utamram v. Dartiodardas (4). Mr. Hosking had, therefore, 
jurisdiction to make the division. 


JUDGMENT. 


Sargent. 0. J.— The application of Sheshgir in 1879, so far as it was 
made on his own behalf, was clearly not within the Minors’ Act. So far 

as it was an application for the appointment of an administrator of the 

estate of his minor brothers, the decision of the Privy Council in 
Doorga Persad v. Kesho Persad Singh (1) would seem to show that the 
Court could have made such appointment, but it clearly bad no right 
on that application to attach the shop or remove Babaji from the manage- 
ment of it. The righto of other persons than the minors in the joint 
shop could only be dealt with in a regular suit instituted by a person 
properly representing the minors. The order of Mr. Scott attaching 
the shop on Ist April. 1880, which wa? then in the occupation and under 
the management of Babaii, was, therefore, clearly beyond his jurisdiction. 
As to the order of 3rd April, made with the consent of Sheshgir and 
Babaji, it is clear that it does not appoint Babaji administrator of the 
minors’ estate, but simply reinstates Babaji temporarily in the manage- 
ment of the shop on the terms of his giving 55,000 rupees security. This, 
however, would not confer any jurisdiction on the Assistant Judge 
to require Babaji to account as contemplated by s. 16 of the Minors 


(1) 9 I. A. 30. (2) Printed Judgments for 1981, p. 155. 

(3) 3 B. 431. (4) 9 B.H.C.R. 39. 
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tihe Assistant Judge could do. if he was not satisfied with 
and leave Sheshgir and the minors to their remedy by suit Parties to 

pay their own costs throughout. ny suit. Parties to 

Order annulled. 


6 B. 596. 

[396] APPELLATE CIVIL. 

Before Mr. Justice Melvill and Mr. Justice Pinhey. 

{Original Plaintiff), Appellant v. Wagle {Original 
Defendant), Respondent.* [22nd August, 1882 ] 

Temple property-Gura.ki-SUe of right, title an<i .ntereU o, holier-Service larU. 

obfecLTt^o'tLVsire I'T 

the land belongmg to the in 

the interest sold being subject in the hanric as remuneration for his service ; 
death of the original holdjr or by his alienee to determination by the 

failure to perform the eervke! °®“" °° bis 

[F.. 15 M.L.J. 10 ; D., 27 B. 500 (509) ; 5 Ind. C«. 455 = 7 M.L.T. 349.] 

AssisSj^dgroTSSfcVoTR?" 

Subordinate Judge of Ratnagiri. the decree of the 

Piece^o^ ‘‘’"f d®f“dant to recover rent for three years of a 

temple which several GwavsTeld a^r |and belonging to a Hindu 

which, for the sake of non ^ remuneration for their service, and 

One Bacha bin Babling wir'oL” of amongst themselves, 

in dispute as his share of ^‘^''^'^s-.ao'i he held the land 

him it was sold by the Civil OourT ^ decree against 

who sold it to the plaintiff on ^’i7fu hy om Saheb Khan, 

possession. The dekndfnt iLd P'^t >^im in 

refused to acknowledge the plafn^rs Mtk or^" the tenant of Bacha. and 
that the land belonged to the t^nf ‘ ^ ''«“t, alleging 

defendant-s\^ntn£n!Sreierted - 

the sale by Bacha to Saheb Khan was a ** 9 ^ 1 °^'^ f 

[ 597 ^ V .f ^PP??l®<i to the High Court. 

mistaken the queltkn fo^decu’ion^ below have 

but the land attached t^aroE or ^retf unsaleable. 

S. S. Wagle, for the responded Thf ^o'd- 

office of “ Gurav.” and goes Ej iS The admittedly belongs to the 

ble : nor is the land beloD«ing to it • 


ai 


• Second Appeal No. 629 of 1881. 

(i) 6 B. 898. 
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office, and have no application to the sale in the case, which is a sale of 
service land.] 

JUDGMENT. 

Melvill, J.— -Tbe Assistant Judge was, no doubt, right in holding 
that land, which is the pronerfcy of a temple, cannot be sold away from the 
temple. But what was sold in this case was the right, title, and interest 
of one Bacha, a servant of the temple, who held the land in dispute as 
remuneration for his service. I think that, in the absence of any statute 
to the contrary, such interest as a bolder of service land has in the land 
may be alienated subject, of course, in the hands of the alienee, to the 
determination of such interest by the death of the original holder, or by 
his removal from his ofiQce on account of his failure to perform the 
service for which the land was held. In the present case there appears to 
be no objection on the part of the temple authorities to the sale of Bacha 9 
interest, and we are informed that Bacha still continues to perform 
the service of the temple. Under these circumstances I do not think that 
it is open to the defendant, who is a mere tenant of Bacha, to refuse 
payment of rent to tbe purchaser of Bacha*s interest. 

The decree of the Assistant Judge, which proceeds wholly on the 
ground that the sale to the plaintiff was illegal, is reversed, and the case 
remanded for a decree to be passed on the merits. Costs to follow final 
decision. 

PiNHEY, J. — Plaintiff purchased the right, title and interest of Bacha, 
who holds the land in suit as remuneration for his services as Gurav of 
the temple of Shri Vishweshwar. Bacha still lives, and still performs 
service for the temple. The assignment of the land to Bacha has never 
been terminated. Therefore, during [598] the three years named in the 
plaint, the plaintiff is entitled to recover the rent which Bacha would 
have recovered from the defendant, Baoha's tenant, if Bacha s rights had 
not been sold. Plaintiff's rights over the land were Bacha s and will last 
as long as Bacha continues assignee of the land from the temple author- 
ities, — that is, possibly as long as Bacha lives, if Bacha continues to 
render efiSoient service to the temple — possibly only until the trustees 
of the temple consider it right or advisable to eject Bacha. 

I agree that the decrees of the lower Courts must be reversed, and 
the suit remanded for trial on its merits. 

Tipr.rf.e TMisrsid. 


6 B. 598. 

APPELLATE CIVIL. 

Before Mr. Justice Melvill and Mr. Justice Keinball. 


Bamchandua Mantri {Original Defendant), Appellant v. ^ 
Venkatrao and B. Mantri (Orighial Plaintiffs), Respondents. 

[12th June, 1882.] 

Baranjam Jaghir — Grant of revenue — Grant of soil — Pensions Act XXIII of 1871—* 
Bvidetice -Burden of proof —Impartibility — Pri»k>< 7 dniturd. 

The grant in ja/iir or simn/am is very rarely a grant of the soil, and ths 
burden of proving that it is in any particular case a grant of the soil lies very 
heavily upon the party alleging it. 


* Regular Appeal No. 91 of 1880, 
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‘“'determine how sarania»«s are to be held and in- 
infto over claims relal 

XXIIlTim^r othT®3“Tu noo-applioability of the Pensions Act 

according toVhc determine such claims 

In the absence of such^T"?h the British Government. 

to impartZ propert?. ® 

aefcZa/ioTs sZrSi^enr^Z'survfving brotht!"^ 

This was an appeal from the decision of Rao Bahadur P S Binivnle 
Subordinate Judge (First Olas.s) of Satara. tSmivale, 

The rnaterial facts of the case are as follows :— 

.. ti*i0<iaf0u<3aat are members of the MonfW 

“ issl “» wso ma SS' 'li 

“°.o : ®Ttt“j;,7y t ss 7 'itv “’■f *"■“! 
.rtiiC 

for divisioQ in the Court of the T^iraf niocso q u j* i. t i * ®'^d sued 
who was empowered hv the High Court to trv'^fh'^ "j Satara, 

diction of the ordinary GivifcoSts by S VxiX 

tention is that the appellant.— Our con- 

land revenue and not of the soil of alienation of the 

impartibl.. Th. ‘ ”« 

revenue. The onus was on the nlaintiffc fr. u are grants of 

o.»^.pd they have n:r«thiH2°o?r Tb:',*^ “ ‘'i” 

support of our proposition is Krishnarav ^ d case m 

followed in Vaman Janardan Joshi v. The Collector 
Bamchandra Sakharam Vagh v. Sakharam Gopdl^Paah (3) fJd o'Jh ^ ^ 
Saranjams are of three classes, but as to imp^tibilitv thi! -^ other cases, 
tion between them. They are all imnartihlA Q«ri ^ distino- 

and senior representative of the family. ’ ^ to the eldest son 

^ ^ Inverariiy and Shantaram Naravan fnr t-u 
original plaintiffs.— We submit that ^he’ « ^ respondents, the 

"•O'^ecue of the village oJsao 

teOO] that the defendant was a sardar for rank and ’ 

..h^isnam^ amg mduded in the red portion of thrl ZlrZ^.^Zd°S 


(1) 4 B,H.C.B.A.O.J. 1. (a) 6 B.H.C.R.A.C.J. 191 . 
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the rulings cited as to the nature of ^ saranjam were 
ed by the ruling in Bavjt Narayan Mandlik v. Dadajt Bapu^i Desai (lh 
It is not invariably the case that a grant in saranjam is an ahenation of the 
revenue merely. The Pensions' Act is, therefore, not applicable to this 
matter, and no certificate of the Collector is required. 

JUDGMENTS. 

Melvill, J.— This is an appeal from the decision of the First Class 
Subordinate Judge of Satara, who has allowed the claim of the plamtiH to 
a partition of certain ancestral immoveable property. 

The suit was for a division of lands, situated in the villages of Bagni 
in the Satara District, Kameri in the same district, Kochre in the Eatnagin 
district, and Pandbarpur in the Sholapur district. The plamtiffs also 
demanded a share in certain moveable property alleged to be m the de- 

fendant’s possession. 

The defendant claimed exemption from the jurisdiction of the Civil 

Courts, on the ground that he is a privileged sardar. He objected to a 

partition of the Bagni village, on the ground that it is a gran in 
samn;aw, and, as such, impartible; and he further contended that ^0 

claim thereto is barred by the provisions of the Pensions Act of 1871. 0 

alleged that, as regards the villages of Kochre and Pandbarpur, the suit 
is defective for want of parties. He claimed to be entitled himself to a 
share of certain property, moveable and immoveable, in the possession o 
the plaintiffs. Finally, he took a general objection to the whole claim 
as being barred by limitation ; but this objection was not seriously press- 
ed. and has clearly nothing to support it ; for Venkatrav. the ancestor of 
the parties,, and the last holder of the estate, died in 1863, and the suit 
was brought in 1872. It is, moreover, admitted that there has never 
been any partition between the parties, and that each is in enjoyment of 
some portion of the family property. 

The objection to the jurisdiction is equally untenable. The defendant 
has put in the Bombay Governvient Gnrc(/eof the 18th [601] July. 1872, 
wdiioh contains a ' List of the Three Classes of Sardars, to which is 
appended a note tliat the names in red ink are those of the Sardars for 
Rank and Precedence only.’* The defendant s name is one of those 
entex'ed in red ink. It is clear, therefore, that the Government did not 
intend to grant to the defendant the privileges which belong to certain 
sardars under Reg. XXIX of 1827 ; and, although it was contended that 
the Government could not deprive a sardar of those privileges, when his 
name has once been entered in the list prepared under the Regulation, yet 
the answer to this is that there is no evidence that the defendant s name 
was ever entered in the list prepared and furnished to the Judge under 
s, iii. cl. 2 of the Regulation. It was held in Maharajgir v. Anandrav and 
atiother (2) that a sardar, whoso name is entered in red ink, is not there- 
by exempted from the jurisdiction of the ordinary Civil Courts ; and we 
see no reason to dissent from that decision. 

The principal contention in the case is in regard to the village of 
Bagni ; and, as respects this village, two questions arise, namely, first, 
whocher the claim is barred by the provisions of the Pensions Act, 
No. XXIII of 1871, and, secondly, if it be not so barred, whether Ae 
village, being admittedly a grant in saranjam^ is impartible. 


(1) 1 B. 523, 


(3) 8 B-H.C.R.AXJ. 25, 
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The Subordinate Judge, before whom the case first came, decided 
that the claim to Bagni, (and indeed the whole claim, though it is not 
clear how the same reason could apply to the whole claim), was taken 
out of the cognizance of the Civil Courts by the Pensions’ Act, inasmuch 
as he held that the grant of Bagni was a grant, not of the soil, but of 
the land revenue only , and the plaintiffs had not produced the certificate 
of the Collector, which is necessary to enable the Civil Court to deal 
with a claim relating to a grant of land revenue. 

The case came before the High Court in appeal, and on the 15th 
January, 1879, it was remanded to the Subordinate Judge, in order that 
the parties might have an opportunity of giving evidence as to the real 
nature of the grant, and of showing whether it was a grant of the soil 
or only of the revenue ; it [602] appearing to the High Court that the 
grant, or continuance, of a village in saranjavi does not necessarily, and 
in terms, import either the one estate or the other. 

The present Subordinate Judge has now taken the evidence offered 

by the parties : but it does not appear to have influenced his decision He 
has disposed of the question before him in the same summary wav as 
his predecessor ; and has come to an opposite conclusion on eaually 
insufficient grounds. The former Subordinate Judge held that a grant in 
saranjam is necessarily a grant of land revenue, and nothing more : his 
successor seems to hold that it is necessarily a grant of the soil, We 

t^nT qualification, support either conclusion : but, we 

think, that the former comes nearer to the truth than the latter. 

“ San^di Rangrav (1) Westropn, C.’j„ said : 

^ iagir. wazifa. wakf. devasthan, and 

of the^rov«r®h speaking, more properly described as alienations 

grants T d land revenue, than 

giants of land, although in popular parlance, and in this judgment 

oasionally so-called.” This observation has frequently been quoted’ 

reoi.irL"'^’ ‘"Jr'’*; ">• (««»■!»«« 2? S 

ownership m the <snil u* have any 

S?rdSv7ngTnlr“"Gov“' P-e- a7bseqL7tr7o \7e7:te'T‘t7e 

Lowu7i;77dffin7;so7™^ -V that 

evidence here, whosoever framed it. was appaientlv dAf° 

ambiguity should exist as to what the Toroe o7he *‘^aji no 

and. in order to be explicit, he added to the g ant of thl T ' 

the words including the waters thn I- . village in mam 

[603] the mines, and the bidden treasures therdn '°Co77^’ 

that particular case the Chief Justice refused to hnfd , 

applicable ; remarking that ” an enactment of « k ^ Act 

Act XXIII of 1871, which purports to deprive the s7bt7t'7h ‘^ T 

resort to the ordinary Courts of Justice for 7lilf ; ’’'Sht to 

to be construed strictly, and the Courts should 00 ^ ought 

further than the languag e of the LegisLttU:!”^^ But'll^ 


(l)4B.H,O.R. A.C.J. 1. (2) € B.H.C.B. A.C.J. 191 


(3) • 1 B. 52.9. 
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1882 tihat grants in inam are ordinarily to be regarded as grants of land re- 
JUNE 12, venue, and nothing more, is in no way weakened by the deoision in that 

case. 

Appel- Jf principle be true as regards grants in inani generally, it 

LATE appears to us to be specially applicable to grants in jaqhir or saranjam, 

OIVIL, Of these two terms Colonel Etheridge says in the Preface to the 

List of Saranjams, published by him as the same stood on the 1st 

l66B. 398. August. 1874, “Under the Mahomedan dynasty such holdings were 

known as jaghir^ under the Mahratta rule as saranjam. If any 
original distinctive feature marked the tenure of jaghir and saranjanit 
it ceased to exist during the Mahratta Empire ; for, at the period 
of the introduction of the British Government, there was no prac- 
tical difference between a jaghirdar and a saranjamdar, either in the 
Deccan or Southern Mahratta Country. The terms, jaghir and sara7ija7n 
are convertible terms in these districts. The latter is now almost univer- 
sally adopted These holdings, being of a political character, were not 
transferable, nor necessarily hereditary, but, as a rule, were held at the 
pleasure of the Sovereign. On succession a nazrana was levied. When 
of a personal nature, they were termed Zat Saranjam, when for the 
maintenance of troops Fouj Saranjam.'* 

Colonel Etheridge’s observation that jaghirs were not necessarily 
hereditary, hardly conveys a correct idea of the fact. It would have been 
more correct if he had said that jaghirs were not necessarily grants for life 
only, but might occasionally be hereditary. This is how the fact is stated 
by the Judicial Committee in Giilahdas Jagjivajidas v. The Collector of 
Surat (1), where their Lordships say that a jaghir must be taken, 
prima facie, to [604] be an estate only for life, although it may possibly 
be granted in such terms as to make it hereditary. Similarly, in the Fifth 
Report from the Select Committee on Indian Affairs (n. 86) it was said : 

“ With regard to the jaghirs granted by Mahomedans either as marks of 
favour, or as rewards for publi(» service, they generally, if not always, 
reverted to the State on the decease of the grantee, unless continued to 
his heir under n new sanad : for the alienation in perpetuity of the rights 
of Government in the soil was inconsistent with the established policy of 
the Mahomedans, from which they deviated only in the case of endow- 
ments to the religious establishments and offices of public duty, and 
in some rare instances of grants to boly men and celebrated scholars.” 

The circumstance that grants of this kind were ordinarily of so tem- 
porary a nature, raises a presumption, even stronger than that which exists 
in regard to viams generally, that the grants were ordinarily grants of the 
land revenue, and not of the soil. And the best authorities on the 
subject agree in so defining the nature of jaghirs and saranjams. 
Colonel Etheridge, in the preface to which we have already referred, says ; 

It was the practice under former Governments, both Mahomedan 
and Mahratta, to maintain a species of feudal aristocmoy for State 
purposes by temporary assignments of revenue, either for the support of 
troops for personal service, the maintenance of official dignity, or other 
specific reason. Holders of such grants were entrusted at the same 
time with the powers requisite to enable them to collect and appropriate 
the revenue, and to administer the general government of the tract of land 
which produced it. Under the Mahomedan dynasty such holdings were 
known as jaghir ; under the Mahratta rule as saranjam.** Professor Wilson 


(I) 3 B. 186. 
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in his Glossary defines saranjams as “ temporary assignments of revenue 
from villages or lands for the support of troops, or for personal service 
usually for the ife of the grantee ; also grants made to persons appointed to 
civil offices of the State to enable them to maintain their dignity They 
were neither transferable, nor hereditary, and were held at the pleasure 
of the Sovereign The term be defines as “ a tenure common 

under the [605] Mahomedan Government, in which the public revenues 
of a given tract of land were made over to a servant of the State, 
together with the powers requisite to enable him to collect and appropriate 

general government of the district ” 
Mr. Steele (Hindu Castes, p. 207) says : ' Grants bv the Native Government 

8ervice*’’oTTat-®‘?®' Saranjam, subject to the performance of military 
service, oi Jat Saranjam personal jaghir. The subject of these g.-ant 3 

TThe slrkar fe revenues of villages belonging 

pleasure of the Sovereign, and the fidehty of the®Se?*°®“’^^®'^* ° 
the ®^°ads seldom exist on 

Lr;^Se-rd^tTlnl,"3:yfSS-;ii ^ 

‘t 

IS Tof .“ro,'.irr s 

i«hwar. ,p to ih. Si w forx; ’ih‘.v ““ rt.i 

withhold or deduct a single dam." He then goes on^io saT “ Thouth“fh° 

ss ss wS't':s/ ir.r * 

or hold., ol Ibe l.od ThuVNo ly „( th^T„t"“^^ 

Jddr....d lo th. «.„l ol . i.gl,i,a„ To which hTTSStn”*”?"’ 

to a complainant : and though the nurnose of ^ 

provision, by an order on the revenue, yet thi^ was saMto'^he h r 

dtrcUo^r o^S“® T^e 

in land, not only in the Regulations'^of th6"lndHn*'(^ve*''^®^'’®*^f '"k 

the decisions of the Courts of Justice anil in fi^* bub also in 

[606] essentially, an estate ^ ife There Is considered to be. 

this view of the jaghir to be erroneous A® LZT' 

khtraj to a particular person, it necessarilv fell t ®\k°'^ payment of the 

death, unless some other perso’ns! L SscSnl® 

m the grant. Such other persons might be his V” 

were granted to a man and his children there seemc f k' ^ ^“*'**'' 

why It should not pass to them at his death • much W^® i“k° 

cause for suspecting the genuineness of a document eon« ®f ^®"® 1“®*= 

because it contains such words as seemo t-n k u a jaghir, 

above alluded to.” We understand Mr Nail Blniil®®“ ‘^°“® 
passage a clear opinion that. althougT thelvlwv 
has sometimes given rise to the idea that the term®! ^ 

having some of the powers of a land holdef vet in f h !k 
.o.h..g „„„ 6h.n „ cl b,ca “,"y: 
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East India Company v. Syed Ali (1) shows that it was upon this ground 
that the Madras Government justified the resumption of jaghirs, when it 
assumed the Government of the Carnatic in 1801. At p. 575 of the 
Eeport is the pJea of the East India Company, that ‘ even when the 
language of the grants might seem to convey a proprietary interest in the 
soil, the grantees confessedly possessed no such interest, the subject-mat- 
ter of the grant being a mere jaqhir, portion of public land revenue, to- 
gether with the Government powers of collecting the same. 

The authorities which we have quoted, (and none have been shown 
to us which support a difierent conclusion) may, we think, be taken 
as at least establishing that a m jaghir or saranjam \s very r&xely 

a grant of the soil, and that the burden of proving that it is in any par- 
ticular case a grant of the soil lies very heavily upon the party alleging it. 

If it had not been that in the present case, in which there is no sanad, 
a Division Bench remanded the case for the taking of evidence, we 
should have been disposed to say that such a contention could not bo 
made out by any evidence, except such a sanad as was produced [607J 
in Bavji Naraycn v. Dadaji Bapuji already referred to. As, however, 
other evidence has. by the direction of this Court, been taken, we feel 
bound to consider it : but we have no difficulty in coming to the conclusion 
that it not only fails to discharge the plaintiffs from the burden which 
lies upon them, but that it supports the defendant’s contention that the 
grant of the village of Bagni was nothing more than the grant of the 
land revenue. The evidence on the point is meagre, as was to be ex- 
pected ; but it shows that the jamnhandi of the village is made by the 
Collector, and that the village officers are appointed and paid by tbe 
Government It siiows (Ex. 313) that, if dry-crop land was converted 
into garden land, and so became liable to a higher rate of assessment, the 
saravjaiyidar had to obtain the permission of the Mamlatdar to levy the 
increased assessment. There is nothing to show how the village was 
entered in the Government accounts previously to the year 1863-64, but 
the tharavbund for that year (Ex. No. 62) shows the village to he des- 
cribed as " Khaha Eijatava land,” i e., land cultivated by Government 
tenants, and it is stated that out of the assessment Rs. 6,847-9-0 is to be 
continued to the Inamdar. Further on, the amount (which is liable to 
deductions for certain payment) is stated as Rs. 7,902-9 0, Purbbara 
Juma Khurch,” i.e., to be levied by the Inamdar without reference to 
Government. The thnravhuyid for 1872-73 (Ex. No. 336) shows that 
the village was ordered to he entered under the heading Political,'* and 
the dumaldar’s (or saranjayndars) interest in it is stated as Rs. 6,610-9 0. 
payable in cash. Some stress was laid by the plaintiffs* counsel on the 
circumstance that in Colonel Etheridge's List of Saranjams * the entire 
village of Bagni ” is entered under the heading Description of Saranjam,’ 
while in many other cases the entries show merely a grant of the whole 
or part of certain ‘ Amnh,' or items of revenue. We do not. however, 
think that this diffei'ence in the mode of description indicates an intention 
on tlie part of Colonel Etheridge to draw a distinction between the 
grant of the soil in one case and the grant of the revenue in another. 
Having regard to the geneial description o( saranjams, which we have 
quoted from his Preface, it is very unlikely that he should, without 
any explanation, declare that in certain [608] cases there had been 
an exceptional grant of the soil of a village. If he did intend to make 
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such a declaration in the case of Bagni, we can only say that he aonears 
to us to have had no suflhcient grounds for so doing. It is not su«aestfid 

that he h.J aey m.leri.le ia 1874 which a, -e not b.lcre Its noV ffd “ 

are quite unable, on the evidence before us. to come to anv other conclusion 
than that the plaintiffs have wholly failed to prove that the grant of the 
village of Bagni was anything more than a grant of the land revenue 
It follows that, in our opinion, the Pensions’ Act is annlins Wan • 
t e plaintiffs have failed to produce a certificate from the Collector their 
claim so far as it relates to the village of Bagni. must be rejected 

borne argument has. indeed, been addressed to us, founded on the Wr 

"“sSf ”T in the pleadings as 

Sheri lands, which are explained to be lands which ware j 

at the time of the grant, or in which tenant-rights have silca 

was contended that the saranjamdar might deal with It 

an alienee of the land revenue. But we La uTabirtn ® 
argument. The saranjamdar may, of course deal with 
lands as may be best for the purpoLs of revenue and I' 
them himself or through tenants; but this is because 

rs trr ^hreirof .re'ra .-S’* 
pe..?o".tri“r,ef“?„r”r,7o t-r. 
irrn.'LX*; 

would be entitled to claim a partition of the villTgT”' a1’ 

a few remarks upon this question. ^ ^ ^ ° 

The history of the manner in which T>eon<\ri c/»v/v * 
with by the Government of India and the East India TS T® 

In Coloo.1 Blheridg.'. P.e, J. ”7,° oo™ pT^. SeTb 'T'' 

.h» co„„i,sio.» « poo».^r w:rL2™"rttTiif 

gianted prior to A.D. 1751 should be considered hereditart fW 

was made, not as of light, but as an act of gLee and concession 

the Government reserved to itself the newer of 

occasion might arise, the nature and 6 x 7601 of whenever 

reservation of the power of Government K * ^ bounty. This 
legi^ation on the subject since Mr. MountLuart ‘^® 

his Code of Eegulations <5 P^.’cstone, as Governor 
1827 provides that “land held exemnt ^8 of Reg. XVII 

resumption and assessment under the oenera/l^i*^ ^'^ble to 

Government.” This is explained in cf 3 s I r®' pleasure of 

says: JagAir or other lands held on service f ’ 1833, which 

resumable at the pleasure of Government, undL Z’^f ‘’® 

the expression used in the said clause vif i’®'“f understood that 
meant such rules as Government may think won'" .S®®®’’®'! ’•ules,” 

to time Act XI of 1852. after providing for ruw'i®'' ‘‘“p 

titles to exemption from payment of land "P®® 

^ These rules shall not be necessarily applicabt = 

other tenures for service to Government nr ‘ mhirs, saranjams or 

th. Ml, ,.d o, ,hi.h sh.u b. 
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1882 under such rules as Government may find it necessary to issue form time 
June 12, to time.” So, in Bombay Act II of 1863, which was an Act to facilitate 

the adjustment of unsettled claims, to exemption from the payment of 

Appel- Government land revenue in those parts of the Bombay Presidency which 
LATE are subject to the operation of Act XI of 1852, s. 1, cl. 2, says ; The 
OlVIL. excepted cases, to which the authority of adjustment and guarantee vested 

in the Governor-in-Gouncil by this provision shall not extend, are the 

6 B. 598. cases of lands held as follows : — 

Ist. ^ . 

[610] 2Dd. Lands granted or held as jaghirs or saranjams or on 
similar political tenure.” 

And then, lest any question should be raised (as was attempted to 
be raised in the argument in this case) whether the mere order of Govern- 
ment that land should be entered in the accounts under the heading 
“ Political” is conclusive as to the political character of the grant, s. 16 
of the Act goes on to say : “ Political tenure is defined to be tenure creat- 
ed from, or dependent upon, political considerations, the existence of 
which shall be determined by the Government.” So, in Bombay Act VII 
of 1863, which is a similar Act relating to districts not subject to the 
operation of Act XI of 1852, s. 2, ci. 2 provides that “ lands granted or held 
as saranjam, or on similar political tenure, shall be resumble or continUable 
in such manner, and on such terms as Government, on political considera- 
tions, may from time to time see fit to determine;” and s. 32 contains a 
definition of the term “ political tenure,” similar to that which we have 
quoted from Bombay Act II of 1863. The Regulations and Acts which 
we have cited show beyond all question that it is for the Government to 
determine how saranjavis are to be held and inherited, and that, if the 
Civil Courts had jurisdiction over claims relating to saranjams, they would 
be bound to determine such claims according to the rules laid down by 
the Government. It would, therefore, be useless to refer, as in this case 
we have been referred to evidence tending to show, that, under the Native 
Government, the ancestors of the parties dealt with their saraiijam villages 
as if they were proprietors of the soil, and partitioned the villages among 
their families. The questions which the Courts would have to consider 
would simply be. what are the terms of the grant by which the British 
Government continued the sarayijam? and what is the rule of succession 
laid down by the British Government for saraiijams in general, or for 
this in particular? 

In the case before us the saranjam was continued in the family of 
Venkatrav Bhaskar, the father and grandfather of the parties, by a 
Resolution of Government in the Political Department, No. 1819, dated 
17th June, 1864 ; that Resolution is as follows : — 

[611] ‘ ‘ The Honourable the Governor-in-Counoil is of opinion that 
it has been satisfactorily shown that the village of Bagni was held as a 
personal saranjam by the family of Venkatrav Bhaskar for a century before 
the introduction of British rule. It should now be pronounced a saran- 
jani of the first class, and bo continued hereditarily to the representative 
of the first British grantee, Venkatrav Bhaskar.” 

Unless it were an accident (and in so important a document this 
is unlikely) that the singular word “ representative,” and not the plural, 
was used, the Resolution indicates that it was the intention of Govern- 
ment that the saranjam should descend always to the eldest member 
of the family for the time being, and should not be divided amongst 
all the representatives of the last incumbent. That this was the view 


862 



Ill] 


EAMCHANDEA MANTEI v. VBNKATEAO 


6 Bom. 612 


taken by the Eevenao authorities in 1865 may be gathered from an 
order of the Eevenue Commissioner, dated 13th September, 1865 
of which we have allowed a certified copy to be put in in appeal It 
appears to be an answer to a petition from Madhavrav, the second 

Venka^tryv’^H^^r' P‘®s6nt minor plaintiff Venkatrav. 

and thereupon the saranjam had been continued to Narayanrav's son the 
present defendant Eamchandrarav. and not to Venkatrav’s eldest survi- 
ving son, Madha,vrav. Madhavrav, having obtained a certificate of 
heirship or administration to Venkatrav (and no doubt he was properly 
recogn.zed_ as having the best right to administer such portlor cff 
Venkatrav s estste as was governed by the ordinary rules of inheritance 

to Wm aTtbfi“ saranjam continued 

Of Venkatesh Muntri is informed, in reply to his petitions 

reported that the village of Bagni was decided to be coiitinuable’ 

tL fiS ®a‘-an]am hereditarily, to the representative of 

tne nrst Isritish grantee Venkatrav ; that on Venkatrav’^ riaafU ;#■ 

restored, in accordance with the saraniam rules m p i! 

th. eldert t6;2] surviving „„ V.„k Stot son .nZtSTh; 

appeal we caused a letter to be written tn fk n of this 

that we might be favoured with a cop^ of the I asking 

in reply, we have been informed tha the : and. 

contained in the Preface to Colonel Etheridge’s cfst ' of SaT 

to which we have so repeatedly referred As the p , ^^'"aojams. 
which we have quoted contemnlafA fhof * ’ -Regulations and Acts 

oontinuable undw general rules to hf’!^ }a.ahtrs and saranjams should be 

ment, it seems strange that f rules shoniT/^T G°vern- 

authorization of the signature of a Secretar^ f f°*'‘^hcoming, bearing the 
however, take it that Colonel Etherirltf/ ° Government;. We must, 
of Government when he says in the P under the authority 

?ol«,.d. ,h., snonoBBio. ZZ.Z'i,^,: SrTn.lS T'”,”'’ T '‘T 
in the order of primogeniture - and thst th^ 

the first instance. Colonel Etheridge says^thff 

father, but eaye a son t^f L die before his 

.o=Bid.„d irB,*/.”- s. 

continued to him • i * whole saranjam will be 

say whether the ‘ same * rul^^of ^succTsf hi does not 

hereditary saranjams ; and on this point thor 7°^^ ^ applicable to 

..y di.,U,.B Th. ,0 .k, B.,„t oiiSit rutod* 
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in 1865, as giving to the son of a pre-deceased eldest son a nreference, 
[6i3] over his uncle, is not forthcoming in the Secretariat ; nor does 
Mr. Nairne in his Handbook mention any such rule, except that which 
we have already quoted from Colonel Etheridge’s Preface, as applicable to 
saranjams of the second class. In the absence of a rule made by Govern- 
ment, the Courts would, if they had jurisdiction in the matter, be obliged, 
to decide according to the ordinary rule of Hindu law applicable to im- 
partible property ; and although, as stated by Mr. Mayne in his work on 
Hindu Law (s. 461), there is rather a want of authority as to the rule to 
be adopted where an eldest son, who has never taken the estate, has 
died, leaving younger brothers, and also a son, yet the Courts would 
probably hold that the grandson took in preference bo his deceased 
father’s eldest surviving brother. In the present suit it is to be observed 
that the second plaintiff, Bhaskarrav, who is Venkatrav’s only surviving 
son. does not claim the saranjam, to the exclusion of his nephews, 
as being himself the eldest representative, but joins with one nephew 
in claiming a partition from the other. It would, therefore, be a sufficient 
answer to the present suit for partition, if the Court were merely to say 
that a saranjam is impartible, and it would nob be absolutely necessary 
to determine whether the defendant, Ramchandrarav, as the son of Ven- 
katrav’s eldest son. or the plaintiff Bhaskarrav, as Venkatrav’s only 
surviving son. is entitled to be regarded as Venkatrav’s representative. 

As regards the question of the impartibility of a saranjam, the rule 
stated by Colonel Etheridge is in accordance with the orders conveyed in a 
despatch from the Court of Directors, No. 27. dated 12th Dooembsr, 1855. 
In para. 20 of that despatch they say : We agree with you that saranjams 
should not be sub-divided, bub that the holders should be required bo make a 
suitable provision for their younger brobher.s." A jaghir, to which service is 
attached, is certainly nob divisible, but descends to the eldest son : Hurlall 
Singh v. Jorasim Singh (l), cited with approbation by Lord Kingsdown 
in 6 Moore’s Indian Appeals. 125, and Rajah Nilmoneg Singh v. Bahranath 
Smgh decided by the Privy Council, lObh March, 1832. There is some 
evidence in the present case that the saranjam was originally given for 
the maintenance of a body [614] of horse, and was, therefore, in its 
inception jaghir held for service. But independently of this, and of any 
Government rule, the same principle would probably be applied to aU 
saranjams on the ground stated by Mr. Mayne (Hindu Law, s. 393). that 
an estate, which has beenallottei bv Government to a man of rank for 
the maintenance of his rank, is indivisible, as otherwise the purpose of 
the grant would be frustrated. 

The claim of the plaintiffs, so far as it relates to the village of Bagni, 
being rejected, the remaining questions at issue between the parties are 
not of an important character. 

The plaintiffs’ right to a share in the lands mentioned in the plaint 
as situated in the village of Kameri in the Valva Taluka of the Sahara 
District, does not appear to have been disputed, and the Subordinate 
Judge’s award of this share must be confirmed. 

As regards the lands in Paodliarpur and Kochre, it is in evidence 
that these lands have never been divided, but that they are held jointly 
by the parties to the suit and other co-parceners. The income derived 
from Pandharpur is said to be devoted to religious purposes, while the 
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rents and profits of the lands in Kochre are divided among the co-parce- 
ners. If the plaintiffs desire that these lands should be divided by metes 
and bounds, they must make all the co-parceners parties to their suit ; 
but they are not entitleii to a decree for partition in a suit so defectively 
constituted as the present. Nor can they recover anything from the 
defendant as mesne profits of the villsge of Kochre. It is not proved 
that the defendant has received any profits from that village, which should 
have been paid to the plaintiffs. On the contrary, as the Subordinate 
Judge observes, the evidence of witness No. 91, who was called for the 
plaintiffs, shows that the plaintiff Bhaskarrav and his deceased brother 
Madbavrav have received their share of the proceeds, though the accounts 
have not been made up for two or three years. 

It is admitted that the house and other property at Poona, which is 
mentioned in the plaint, is in the possession of the plaintiffs. The defend- 
ant is entitled to a share in this property. 

[ 615 ] We agree with the Subordinate Judge in holding that the 
plaintiffs have not proved that the defendant has any moveable property 
m which they are entitled to share. On the other band, the defendant 
has endeavoured to show that there is a very large quantity of moveable 
property in the plaintiff’s possession which ought to be brought into hotch- 
pot. Although he raised an issue in regard to the existence of this pro- 

♦ . xi i_ • 1 • ^ not appear to have recorded any defi- 

nite finding on fche subject. The defendant relies chiefly upon a document, 

Ex. No. 232, which puruorts to be a testamentary disposition of his 
property made by Venkatrav shortly before his death. It enumerates all 
the estate belonging to Venkatrav, and distinguishes those portions of 
the moveable property which were at the time in the possession of 
Madbavrav, Bhaskarrav and Bamohandrarav, respectively. The 
defendant refers to this document as showing that, at the time of 
Venkatrav s death, Madbavrav and Bhaskarrav had a much larger 
share than he had of the family jewels and other valuables, and be 
argues that the plaintiffs are bound to account to him for his proper 
share of this property. We are nob aware of any rule of evidence bv virtue 
of which the statements contained in the document. Ex. No 232 
could, even if the document be genuine, be admitted as establishing the 
existence of property in the hands of the plaintiffs. But, in fact the 
document was considered by the Subordinate Judge to be a forged docu- 
ment ; and we see no sufficient reason for dissenting from his conclusion 
ihe account given by the witnesses (Nos. 260. 262. 263 and 265) of the 

'"‘o ‘^9 hands of the defendant at a 
f If ''^7 unsatisfactory ; and, considering how much 

It was to the defendant s advantage that effect should be given to Venkat- 

n'" ofiT incredible that for twelve yeLs the witness 

®ven have in- 

formed his master of the existence of the will 

showing that the plaintiffs 
have, at some time or other, been in possession of valuable ornaments 

and other moveable property. We have [ 616 ] earefullv perused thl 

depositions of these witnesses ; but we find thatthev are of too 

£“en*’°irn''^® ^7 “^tainty that the plaintiffs are or 

partmon. or if such articles exist, to determine theirnature and t i 
It 18 clear that, until the present suit was brought, the defendant never 
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thought of claiming a share in the moveable property in the hands of the 
plaintiffs; and it is not likely that he would have acquiesced, from 
Venkatrav's death in 1863 until this suit was brought in 1872, in such a 
very unequal apportionment of the family jewels, &g., as ho now alleges 
to have been made. On the whole, therefore, we are of opinion that the 
Subordinate Judge properly declined to make a decree in regard to the 
moveable property in favour of either party. 

We amend the decree of the Subordinate Judge, and direct that the 
o endant do deliver to the plaintitls two-thirds of the property in the 
village of Kameri which is mentioned in the plaint, and that the plaint- 
iffs do deliver to the defendant one-third of the house and other property 
at Poona mentioned in the plaint. The rest of the plaintiffs’ claim is, for 
the reasons stated in this judgment, disallowed. 

The plaintiffs must boar all costs throughout. 

Decree varied. 


6 B. 616 = 7 Ind. Jur. 38 

APIMILLATP CIVIL. 

L>cforc Mr. Justice Kouball a}id Mr. Justice Piuhcij. 

Bapu.iilakshman {Orujimil PlamUD), Api>cllanl v. Pandukang and 

ANOTHER [Oru/iual Defendants), Respondents. ‘ foQth Jane, 1882.] 

Son of excluded person-Deaf and dumb f 


from 


One Ripuji. died, leaving him surviving Lak^hman. his undivided 

son, borudeafand dumb and tbo defoiidanr-, I'anduranR, his (Bapuji's) brother’s 

M death suooeaded to the entire family estate, and subsequently sold a 
part of It. Lakshman subsequently married and had a son, the plaintiff who 
sued to recover his half share in a certain village 

[617] Held that according to Hindu law obtaining in Western India the 
amily estate vested in the defendiiit. Pandurang. at the doith of Bipuii to 
the exolasion ofhis deaf and dumb son ; and the subsequent birth of the plaiutifl 
did not divest tbo defendant of the inheritance which had solely vested in him. 

Kalidas Das and others v. Krishna Chandra Das (1) followed. 

[F., 32 B. 155 = 10 Bom. L.R. 559 ] 

This was a socond appeal from the decision of C. E. G. Crawford 
of Subordinate Judge 

folio fa*' as they are material, are as 

One Bapuji, the Rrandfathor of the plaintiff, and his nephew, Pandu- 

lang the defendant Earachand s father, were members of an undivided 

rnTrl ^aksbman, who was deaf and dumb 

fom hnth. and, horofore, according to Hindu law, disqualified from in- 

T 1 i ?r mamtouance, Bapuji died, and Panduraug 
mho. ted the whole of the property, and his son sold some of it to his 

co-dofendant. The disqual.bod son, Lakshman, subsequently married 

and had a son, the plaintiU, wlio brought this suit to recover his half 


Second Apportl No. 217ofl8Sl. 

(1) 2 B.L.R.F.H, I0o = li W.R Appeals from Orig. Jur. 11. 
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share of fehe khofci village of Varangi in fcaluka Malad of the Thana 
Disbricu. 

The defendant, Pandurang, did not appear to defend the suit. His 
vendee appeared and answered, among other things, that his vendor 
became sole owner of the family property at the death of the plaintiff’s 
grandfather, Bapuji. Tne inheritance having then vested in his father, 
the subsequent birth of the plaintiff did not divest him of it. Pandurang, 
therefore, had full authority to sell. The Subordinate Judge awarded the 
plaintiff’s claim. The Assistant Judge rejected it. The plaintiff appealed 
to the High Court. 

Hon. F. N. Maiidlik, for the appellant. — The Judge was not right 
in finding that the plaintiff was born after the death of his grandfather. 
[Kemball, J. — That is a finding of fact, and this Court is bound by it.] 
The defendant has admitted that the father of the plainbifif, although 
deaf and dumb, was in a position to effect partition, and did, in fact, 
effect partition, and he is estopped from saying otherwise. Tbe 
defendant’s father, [ 618 ] as manager and senior male member of 
the family, must have been instrumental in getting the plaintiff’s father 
married, and ho is, therefore, equally estopped from saying that tbe son 
born of the marriage should not inherit. Hindu law does not recognise 
the doctrine of vesting and divesting, and according to the doctrines pre- 
valent in Western India, the plaintiff is entitled to succeed. The District 
Court has rested its decision upon the case of Kalidaa Dafi v. Krishna 
Chandra Das (1) ; but this is a Bengal case, decided according to the 
doctrines of the Dayabhaga, the paramount authority on Hindu law in 
Bengal : (Burnell’s Dayabhaga 13). The text of Manu, which excludes 
disqualified persons from inheritance, is as follows : "Eunuchs, and out- 
casts, persona born blind, or deaf, madmen, idiots, the dumb, and 
such as have lost the use of a limb, are excluded from a share of 
the heritage” (2). But the son of a disqualified person, if he be free 
from^ disqualifying defects, is capable of inheritiug : (Vivad Chinta- 
mani by Prosonno Coomar Tagore, pp. 244, 245. 246 and 247). 
The power of the son, the grandson, and the great-grandson to 
claim division exists in the case of an undivided family, and it is only 
when the proper occasion arises for a division that a capacity is exercised : 
Vyavahar Mayukh, ch. 4, s. 1 (3). Yajnavalkya says : “ An impotent 
person, an outcast and his issue ; one lame, a madman, an idiot, 
a blind man, and a person afflicted with an incurable disease’ 
as well as others (similarly disqualified) must be maintained, exclud- 
ing them, however, from participation ”(4). This passage must be 
construed to mean that the share of an excluded nerson will remain 
unallotted or held as it were in abeyance, and will not pass to the 
other heirs. There is no provision that the son who is to be capable of 
inheriting IS to be born within the lifetime of tbe ancestor as heir of whom 
he will take. If the disqualification of the excluded person be removed 
even after partition, notwithstanding such partition, a share must be 
given to Bim : Vyavahar Mayukh, ch. iv, s. 9. para 2 (4). See also Mitak- 

shara, ch n. s. 9, para. 9 (5). Narada also enjoins similarly fei9] in 
favour of the inheritance of disqualified persons (6). See also West and 

2ud ed., pp. 71 and 272 (7) ; M ^ghten’s Principles and 

I?! • s 


(5) Stokes* H.L. Books, 110. 

(7) Morley's Digest,' 1338. 


(6) Stokes’ H.Ij, Books, 457. 
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Piecedents of Hindu Law (3rd ed.), page 130 (1). See also the judgment of 
Noiman, J., in the Bengal case. The general rule is that a son, grandson, 
and a great-grandson succeed to the father, grandfather, and great-grand- 
father from the moment of birth, and, unless some exceptional rule 
excludes them, they must be held entitled to succeed. According to the 
doctrine of the Mitaksbara, which is of paramount authority in Western 
India (except Gujarat), birth is the one thing which gives to the son, the 
grandson, and the great-grandson, his right to inherit. That is not so in 
Bengal, whore a Hindu can do what he likes with his property. The 
Bengal case, therefore, is no authority in Bombay. 

Ganesh Eamchandra Kirhskar as amicus curice, for the respon- 
dent. — ^The case of Kalidas Das v. Krishna Chandra Das and that of 
Pareshmani Dasi v. Dinanath Das (2) are oonclusivo on the question 
raised. The authorities which Sir Barnes Peacock cites in support of 
his decision in the former case apply to Bombay as well as Bengal. 
The Dayabhaga is undoubtedly of paramount authority in Bengal and the 
Mitaksbara in Bombay ; but on this point they both agree. It is a princi- 
ple of universal law that the heir must be living (in the womb or otherwise) 
at the death of the propositus According to Hindu law, heritage is defined 
to be wealth in which property dependent on relation to the propositus 
arises on bis death. When inheritance descends from father to son or 
grandfather to grandson and so on, it is apratibandh or unobstructed. It 
extinguisbos property in the last owner when his heir or heirs succeed t 
Mitaksbara, oh. 1, s. 1 (3). There is a text of Gautama (4) which says ; 

‘ An idiot and an eunuch must be supplied with food and raiment, but the 
offspring of an idiot may claim a share and the commentary upon it runs 
thus : "From the use of this term, claim, it must be understood as made evi- 
dent, that, if he is the heir, on the death of the paternal grandfather, then 
only [620] shall he take a share. The groat canon of succession which 
applies to others than sons, grandsons, and great-grandsons, illustrates 
and supports the proposition that the heir must be living at the time of 
the death of the person to whom the heir succeeds. The rules as to the 
succession of brothers (5) and of bandhus (6) also support it. The Hindu 
law does not, in so many words, recognize the doctrine of vesting and 
divesting, but some of its rules undoubtedly tacitly recognize it. For 
instance, the rule propounded by Manu, that a son, born after a division, 
shall alone take the paternal wealth (7) and the rules which follow it (5)'. 
There is also the case of the adulterous woman. Adultery is a disquali- 
fying defect, but wheu an inheritance is once vested in a woman, her 

subsequent adultery does not divest her of it (8). Lastly, there is ' the 

case of an adoption. The result of the authorities would, therefore, seem 
to be that if this incapable son should have a son born afterwards, that 
son, if capable, would stand in bis father’s place, and inherit that pro- 
perty which his father would have inherited, if capable, if the son be in 
existence at the time of his grandfather’s death, and not otherwise. 

JUDGMENT. 

Kemball, J.—The case before us may be shortly stated as follows 

Pandurang Dadaji. the father of defendant No. 2, and one Bapuji 
we re the joint proprietors of a family estate. Bapuji died, leaving him 

(1) a Colebrooko’s H. L., (2) 1 B.L R.A.C. 117. 

(3) Stokes* H.L. Books, 361 and 365. (4) 2 Oolebrooke*s H L 439 

T ‘ I'"''!'®' ^ Books, 419. 

(7) Btokos H, L. Book^, 391. (S) West and Biihlec, pp. 49 and 282. 
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surviving, one son Lakshman, born deaf and dumb, and bis co-parcener 
Pandurang aforesaid; and soma fcime subsequent to Bapuji’s death, 
Lakshman, had a son, the minor plaintiff, who was born without any 
disqualifying defects. 

This suit was brought on the plaintiff’s behalf to recover, in right of 
inheritance, certain of the admittedly ancestral property, and the Assistant 
Judge, upon the facts above stated, which we must take as conclusively 
proved, held, on the authority of Kalidas Das and others v. Krishna 
Chandra Das (1) decided by the Full Bench of the Bengal High Court, 
that, on the death of Bapuji, Pandurang became absolute owner of the 
family estate, [621] Lakshman being excluded by Hindu law from inherit- 
ing, and that the property having once vested in Pandurang could not be 
divested in favour of the son subsequently born to Lakshman. 

It is not pretende.l that the plaintiff w.is begotten and in the vvomb 
at the time of his grandfather’s death, and it is, moreover, admitted in 
argument to be settled law in this Presidency that a congenital defect, 
such as Lakshman’s. excludes from inheritance, and that the son of an 
excluded person, if free from disqualifying defects himself, is entitled 
under ordinary circumstances to inherit. The case, however, attempted 
to be made in appeal is that the Full Bench decision relied on by the 
Assistant Judge, though containing good law as regards Bengal, is 
opposed to the Hindu law as administered on this side of India, and 
in the course of the argument various texts were cited from the 
Hindu law books, some of authority here and others applicable to 
Bengal alone. Admittedly not one of the books referred to lays down 
anything with respect to the rights of inheritance of after-born qualified 
sons of excluded persons where an estate has already vested in a 
member of the family by right of survivorship, and the argument which 
the learned pleader for the appellant wished to found on one text relating 
to the rights of faultless sons of disqualified persons born after partition 
(the only case cited in which any analogy was possible) was pressed upon 
the Bengal Full Bench, and was fully considered and disposed of upon 
authorities clearly applicable to this side of India. A rule, according to 
the view ol Vidnyanesvaracharya “ ought to be restricted (in its effects) 
by virtue of a text only that admits of no other explanation ii.e., no ex- 
planation that brings it into harmony with the first). ’— Fide West and 
Biihlar. p. 517, para. 23. We think that the judgment of the learned Chief 
Justice of Bengal proceeds upon principles common alike to this Presiden- 
cy and to Bengal. We must take it that, on the death of plaintiff's 
grandfather, Pandurang became sole proprietor, and that the estate of 
Pandurang having once vested in possession could not be defeated and 
divested by the subsequent birth of plaintiff, and holding as we do that 
the law in these respects is the same here as in Bengal, we shall follow the 
rulings of the Bengal High Court. We say rulings, as prior to the Full 
Bench [622J ruling there had been a similar decision by a Division Bench 

Pareshmam Das v. Dinanath Das (2), though the judgment was exceed- 
ingly short. 

Wa are indebted to Mr, Kirloskar. who obligingly argued the case for 
tne respondent who was not represented here. 

Wa aflSrm the decree of the lower Court. 

Decree affirmed, 

(2) 1 B.L.R.a.O. 117, 


(1) 2 B.L.R.P.B, Rul. 103. 
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Before Mr. Justice Kemball and Mr. Justice Pinhey. 
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Empress v. Maganlal." [29bh June, 1882.] 


6 B. 622. 


Jurisdiction — Offe^xce in foreign territory ^Exlradition — Acfs XXT of 1S19 and XI of 

Native Indian subjtci- 


A Native Indian subject of Her Majesty committed can oSsnce (fis., thelt in 
a dwelling-house) in the territory of a Native S ate in alliance with Her Majesty, 
and was discovered in the territory of another Native State in alliance with Her 
Majesty, and from there brought down or came of his own accord to Ahmedabad. 
A certificate was granted by the Political Agent that the oSence ought, in his 
opinion, to be inquired into in British India. At Ahmedabad a preliminary in- 
quiry was hold by a Magistrate, who committed the accused for trial by the 
Court of Session, 

lUld that the Session Court at Ahmedabad was competent to try the oflence 
committed in foreign territory as if it had been ommitted in the Ahmedabad. 
District under s. 9 of the Foreign Jurisdiction and Extradition Act XXI of 1879, 
for when the accused was brought from foreign territory to Ahmedabad, he was 
found ” at a place in British India within the meaning of the section. The 
expression “ was found used in this section must be taken to mean not where a 
person is discovered, but where he is actually present. 

[F., 13 B. 147 (149): R..35B. 225 = 13 Bom. L.R. 296=12 Cr, L.J. 35G=10 Ind. 
Cas.95G; 12 Cr. L.J. 113 = 9 Ind. Cas. G77=l P R. 1911 (Cr.) = 84 P.L.R. 
1911 = 4 P.W.R. 1911 (On ] 


This was an appeal against a sentence modified, under s. 18 of the 
Code of Criminal Procedure (X of 1872), by S. 11. Phillpotts. Sessions 
Judge of Ahmedabad. 

The accused Maganlal was arrested without warrant by a member 
01 the Ahmedabad District Police at the village of Kbaredi, in the 
Native State of Sirohi, Rajputana Agency, on a [623] charge of 
criminal hroacli of trust in rospoct of six currency notes of Rs. 1,000 
oacli. lie was brought down to Abmolabad iu custody, and placed 
before a Magistrate, First Class. Tlio Political Agent, Rajputana. under 
s. 0 of the Foreign Jurisdiction and Extradition Act. 1879, granted a 
certificate for tlio trial of the accused in British India. Auother Magis- 
trate of the First Class at Ahmedabad thereupon made a prelimiuary 
inquiry, and committed the accused to the Court of Session for trial on a 
charge of the theft of the six notes from the possession of one Devidatt 
from a house at Samhhar in the territory of the Prince of Jodhpur, who 
as well as the Prince of Sirohi are in alliance with Her Imnerial Majesty. 
The trial was by Mr. Unwin, Assistant Sbssion Judge. The prosecution 
adduced evidence to show that the accused was a native Indian subject 
of Her Majesty, and an inhabitant of Ahmedabad. That he stole the 
notes at Sambhar, and going to Bombay, exchanged three of these 
notes there. It was contended on behalf of the accused that, though his 
father was an inhabitant of Ahmedabad, where he himself was born, he 
was a resident of the Native State of Palanpur ; that his arrest at Kbaredi. 
m Sirohi State, was illegal ; and that the Ahmedabad Courts had no 
jurisdiction to try him. The Assistant Judge held that the acoused was 
an inhabitant of Ahmedabad, and was subject to the jurisdiction of the 
Couits there, and finding the evidence established the charge preferred, 
convicted him of it, and sentenced him to undergo rigorous imorisonment 

4 


Appeal No. 78 of 1882. 
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for five years, and to pay a fine of Rs. 6,500, or, in default, to suffer 1882 
further rigorous imprisonment for six months. He also directed that out June 29.- 

of the fine, if paid or recovered, Rs. 6,000 should be paid to the complain- 

ant Devidatt. The sentence was passed subject to the confirmation of Appel- 
the Session Judge. LATE 

Before the Session Judge it was again contended, amongst other CRIMINAL, 
things, that the trial was without jurisdiction, and the contention was "*“ 
allowed. Mr. Phillpotts held that the accused was “ found,” not at ® 
Ahmedabud, but at Kharedi, in foreign territory, within the meaning 
of 8. 9 of Act XXI of 1879. He, however, agreed with the Assist- 
ant Judge in holding that the accused was a native Indian subject of 
Her Majesty, and, [ 624 ] finding on the evidence that the accused assisted 
in disposing of the stolen notes at Bombay, convicted him, under s. 414, 

Indian Penal Code, and reduced the sentence of imprisonment to three 
years, leaving the rest of the sentence untouched. 

The accused appealed to the High Court, 

Branson, with him Jefferson, Bhaishankar and Dinshah, for the 
appellant. The Ahraedabad Courts had no jurisdiction. There is a 
marked difference in the wording of the Extradition Acts of 1872 and 
1879. Section 9 of Act XI of 1872 runs thus : "All British subjects, 

European and Native, in British India may be dealt with, in respect of 
offences committed in any Native State, as if such offences had been com- 
mitted in any place within British India in which any such subject may 
inay be found.” In re-enacting this provision in s. 9 of Act 

of 1879 tho Lsgisla^tufd iQliODtioDaliy droppsd fche words *niay 
and retained only the words may be found.” The former expression 
implies presence ; the latter discovery. So that, although the older Act 
authorized the trial of a person if he was present at a place in British 
India, or if he was discovered there, the more recent Act limited the 
authority to the latter circumstance only. 

[Kemball, J. — The tv/o expressions would seem to have the same 
meaning and the Legislature dropped one of them to avoid tautology.] 
Grammatically the expressions bear a different meaning, although it 
must be admitted that the construction suggested by the Court has been 
placed m England in the case of Queen v. Lopes (1). The conviction 
there was, no doubt, on an Act similarly worded : but here the Legis- 
la..ui '0 purposely changed the language of the Act. Then, we submit, it 
IS not proved that accused is a native Indian Subject. The evidence 
IS defective on that point, and is insufficionb to establish the guilt of the 
accused. The mere fact that he was born in Ahmedabad is not sufiQcient 

St^e ^ carrying on trade in Palanpur, a foreign 

Nanabhai Haridas, Government Pleader, for the Crown, was called 
upon to reply on certain points in the evidence. 


JUDGMENT. 

A=o- J,— The appellant in this case was tried before the 

Assistant Sessions Judge of Ahmedabad and convicted on a charge of 

theft in a dweUing-hoase situated in Eajputana, and was sentenced to five 

years rigorous imprisonment and a fine of Bs. 6,500, or, in default six 

months further rigorou s impr isonment. On the proceedings going up 


(1) 27 L.J. 48. 
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for Goofirmabion of the seabence, tha Sessions Judge held thab the prison- 
er could nob be tried for an offence cocnoaibted ia foreign territory, 
because he was found, not in Ahtnedibad, but in the Sirohi Territory, 
whence he was brought by certain police officers bo Ahmedabad; bub he 
altered the conviction to one of aiding in the disposal of stolen property, 


6 B 622. 


Appel- 

LATE 

Criminal, knowing it to be stolen, and he altered the sentence to one of three 

years’ rigorous imprisonment, leaving the sentence of fine and alterna- 
tive imprisonment untouched. 

In the course of argument the question of the jurisdiction of the 
Assistant Sessions Judge to try the appellant for an offence committed in 
foreign territory has been again raised both on the above ground and 

on the ground thab he, the appellant, was nob a native Indian subject of 
Her Majesty. 

With regard bo the first question, we are unable to concur in the 
view taken by the Sessions Judge. 

Mr. Branson at once very candidly and properly admitted that there 
was an English case, Quern v. Lopen, directly oppo.^cd to the Judge’s deci- 
sion, l)iit he contended thab tlie c^ses were distinguishable; he based his 
contention on the circumstance thab in the Extradition Act, XXI of 1879, 
s. 9, the words may baor,” which appeared in the corresponding section 
of Act XI of 1872 before the words may be found," had been omitted, 
and argued from the omission the intention of the Legislature to limit the 
jurisdiction with the view to prevent illegal arrests. But, looking to the 
purpose of these Acts and to the fact thab the words " may be," " may 
be found really mean one and the same thing, we think the alteration in 
the more recent Act was merely to avoii redundancy, and the expres- 
sion found used in it must be taken to mem, not where a person is 
discovered, but where he is actually present. 

With regard to the second objection, it has been contended that the 
071US was on the Crown to show that the appellant was [626] a subject 
of Her Majesty, and that no evidence had been offered on the point. But 
in the first place, when called upon to plead to the charge, the appellant 
took no objection to the jurisdiction, the question having been raised for 
him for the first time in arguing tha case; and, secondly, assuming that 
the question had been properly raised, we think, looking to the evidence 
that Ahmedabad was the home of his parents, that he himself was born 
and educated there, and that ho only went years ago to Kharedi in 
Rajputana for purpose of trade, living, during that time, sometimes in 
Ahmedabad and sometimes in Kharedi ; that there was a legal presump- 
tion in favour of appellant being a native Indian subject of Her Majesty, 

and. therefore, amenable to the jurisdiction of the Court of Ahmedabad, 
where he was found. 
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Eamohandra Ganesh (Applicant) v, Devba and others 

(Opponents).''' [4th July, 1882.] 

Limitation^Part payment— Execution sale — Act XV of 1877, $. 20. 

A sum realized by an execution sale cannot be considered part payment within 
the meaning of s. 20 of the Limitation Act, XV of 1377, so as to give a new 
period of limitation. 
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late 

Civil. 
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This was an application for the exercise of the High Court’s extra- 
ordinary jurisdiction against the decree naade by A. M. Cantem, Subordi- 
nate Judge of the First Class at Belgaum. 

The suit was brought in 1880 on a registered bond bearing date the 
27tb of June, 1861, to recover a money claim of Bs. 232-4. The 
principal debt was secured on service land, it being agreed that the debtors 
were to retain possession of the said land, and to pay the rent annually 
to the creditor in lieu of interest. But the creditor being unable either 
to obtain punctual payment of the rent, or to get possession of the land 
instituted the present proceedings for the recovery of the principal money 
[627] together with arrears of unpaid interest. The first issue in the 
case was Is the claim time* barred,” and unon this the Subordinate 
Judge passed the following judgment : — “ It is contended that a decree 
was obtained by theplaintifif against one of the defendants for rent of the 
land mortgaged by the bond and the amount recovered through the Court 
in 1879, and that, therefore, the claim is not time-barred. But such pay- 
ments do not give a new period of limitation : Rughoo Nath Doss Coohman 
V. Ranee Shiromenee Pat Mahadabee (l). The claim is, therefore, barred, 
and is rejected with costs.” The suit being of a nature cognizable by 
the Court of Small Causes, there is no appeal against this decision, and 
the plaintiff, therefore, applied to the High Court to exercise its extraordi- 
nary jurisdiction. 

Ghanasham Nilkanth Nadkarni, for the applicant. — There was an 
acknowledgment of his debt by the defendant in 1876, and this suit having 
been brought within six years of the acknowledgment, the claim was not 
time-barred. The plaintiff bad recovered judgment for certain arrears of 
rent— in other words, of interest— in a suit filed by him. and in execution 
of his decree had received payment in 1879. 

The Court granted a rule nisi. 

Ganesh Ramchandra RirioskaT, for the defendants, showed cause. 

The decision cited by the Subordinate Judge is right, and should not be 
disturbed. The case quoted by him is sufficient authority for the propo- 
sition that a sum realized in execution of a decree cannot he considered as 
part payment, so as to give a new period of limitation. The payment to 
the Nazir of the Court in satisfaction of the judgment debt is not a payment 
to the creditor of interest as such ; W. Moran v. Deman Ali Sircrng (2) 
An acknowledgment must contain an express or implied promise to pay ' 
V. Thorne (3). Payment of interest under a judgment recovered 
not being such that promise to pay the principal could be inferred in fact 


Application No. 142 of 1881 under Extraordinary Juriadiotion. 
(1) 24 W.R. O.R- 20. (3) 8 B.L.R. 418. (3) 13 Q,b 
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from it is no'i sufficient to take the princinal debt out of the statute of 
limitations: Morqan v. lloiolancla (1). The orinciple underlying all the 
statutes of [628] limitation is that a payment to prevent the barring by 
statute must be an acknowledgment by the person making the payment 
of his liability and an admission of the title of the person to whom the 
payment is made : see Harlock v. Ashberry (2). . ; 

Ghanashavi Niikanih Ncidkarni^ contra. 


JUDGMENT. 

The Court discliarged the rule with costs. 


6 B. 628. 

ORIGINAL CIVIL. 
Before Mr. Justice Latham. 


Mkrwan.ti IIormusji [ Plaintif )) v. RusTOMJi Burjorji and 
Nusserwanji Ardesir Wadia [ Defendajits ).'^' 

[1st, 2nd and 3rd May. 1882.] 

Parhierfihip— Limitation -Suit by r^presientUivs of a d-ce^sfid partner for a share of a 

A suit may be brought by the representative of a deceased partner against the 
P<irt-nor of a firm to re^ov.ir a share in a sum received by the surviving 

pa tner m respect of a par:nor3hip transaction within the period of limitation 

although a suit to take partnership acooun's gonerdly would bo barred. ’ 

H. J,, plaintiS’s father, and the defondant R. were partners in the firm 

iRPQ M carried on business in China. In the year 

18G2 the firm of N. K & Co. was largely indebted to the firm of Hormusii and 

Rustomji. At the end of that year the latter firm ceased to da business but no 
f^ormal dissolution of the partnership ever took place. In 1809 the defendant R 

t mt of^H'' TXlfl ° Bombay in his own name and 

nf mL H i-^" ^ f A partner, against the firm of N.K. & Co., lor an account 

^ that firm with the firm of Hormusji and Rustomji, and by a 

sinnnr't 19t.h Murch. 1870, the suit was referred to the Commis- 

dipTnt December, 1872, H. J. 

d ed at Hongkong intestate On 22nd February. 1873, the defendant R 

J^signcd to the sooond defendant W. for Rs. 20.000 the claim of the firm of Horl 

musji and Rustomji against the firm of N. K. & Co. The plaintiff did not know 

ho only became aware of it in 1830. The plaintiff 

nKflndlnt R lS7f '"nVfor T”"'’ “*« 

promissory note payable in July or August 1881 Th“7»imifl took'^ feuLs 
of adm.n.strat.on to his father H. J.. and brought th^s suit on 16th JuW ISsS 

dolendanrR^°r6291°and‘’ *>y the defendant W. to the first 

clotendant R. [629] and praying that he might be declared entitled to a moietv 

i?r “• 

N'^K“&Co^ro"thedMll''H'^ M/'Sned the claim against the firm of 

assignment 'in February , m3. au’d^onten^e^rhaTVtL plain‘lifi'‘td 

Pl««Un-. H. J„ Iron, ;b7pi.,.M,S 


* Suit No. 344 of 1880 . 

(1) L.R. 7 Q.B. 493. 

(2) 19 L.R. Oh, Div. 539, reversing Pry. J.’s, judgment in 18 Gh. D. 229. 
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although applied to, refused to assist him, and he submitted that under no circum- 
stances was the plaintiff entitled to any of the monies claimed by him without 
giving credit to the defendant for his (plaiutiff’s) share of the expense of prosecut- 
ing the said suit and for the amount of proper temuneraiion to the defendant 
for the time and labour bestowed by him in the said suit. H' also claimed that 
the partnership accounts of the firm of Hormusji and Rusbomji should bo taken, 
and alleged that ou such accounts being taken a large sura would be found due 
to him from the partnership. The second defendant W. paid into Court the 
Rs. 10,000 due on the promissory note above mentioned, and was dismissed from 
the suit. At the bearing the Judge found that, of the other moiety of the con- 
sideration for the assignment of February, 1873, a sum of Rs. 1,000 was paid by 
the defendant W, to the defendant R. in January 23, 1878, and a sum of 
Rs. 6,000 on September 13, 1879. 

Held that the suit was not barred by limitation in respect of the said sums of 
Rs. 1,000, Rs. 6,000, and Ks. 10,000, and that the plaintiff was entitled to 
recover a half share of these sums from the defendant R., deducting all sums 
expended by the defendant in the prosecution of the suit No. 461 of 1869, no 
allowance, however, being made to him as remuneration for conducting the suit. 

Eeld, also, that the defendant might deduct the amount (if any) which might 
be found due to him on taking the partnership accounts, although a separate suit 
for such account would be barred by limitation. 

[F., 28 M. 344 ; R., 26 C. 251 = 3 C.W.N. 299; 34 M. 112 = 7 Ind. Cas. 811 = 20 M.L.J, 
987*8 M.L.T, 23l = (1910) M.W.N. 446 ; 8 Ind. Gas. 999 {1013) = 97 P.R. 1910 
= 142 P.W.R 1910 ; D., 34 B. 515 = 11 Bom. L.R. 1354 = 4 Ind. Cas. 837.] 
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In this case the plaintiff, yvho was the son of a deceased partner of 
the firm of Hormusji and Kustomji, alleged to have been dissolved in 1862, 
sued to recover from the first defendant, as surviving partner, a half share 
of a sum of money paid by the second defendant to the first defendant in 
1873 as the purchase-money of a claim which the firm of Hormusji and 
Rustomji had against the firm of Nursey Kessowji and Company, 

The plaint alleged that, prior to the year 1862, Hormusji Jiwanji, 
the father of the plaintiff, had been in partnership with the first defend- 
ant and had carried on business at Hongkong and at Macao in China under 
the firm of Hormusji and Rustomji as merchants, brokers and commis- 
sion agents as partners with equal shares. About the end of the year 
1862 the first defendant [630] was tried in China on a criminal 
charge, and was convicted and sentenced to eight years’ imprisonment. 
The plaintiff stated that he believed that after that time the firm carried 

on no fresh business, but that no formal dissolution of the partnership ever 
took place. 

Prior to the events above stated, the firm had had dealings with 

in respect of those dealings Nursey 
ilessowji and Company was largely indebted to the firm. 

In the year 1869 the first defendant, a part of whose sentence had been 
remitted, filed a suit (No. 461 of 1869) in the High Court of Bombay in 
his own name and that of his partner (the plaintiff’s father), Hormusii 
Jiwanji, against the firm of Nursey Kessowji and Company, praying for an 
account of the dealings between the said firm and the firm of Hormusji 
andEustomji. By a decretal order, dated 19th March, 1870, the said 
suit was referred to the Commissioner to take the accounts as prayed for. 

Hormusji Jiwanji, died at Hongkong on the 
17th December, 1872, intestate. 

j f 22nd February, 1873, the first defendant assigned to the second 
defendant, Nusserwanji Ardesir Wadia, for the sum of Es. 20 000 
(together with certain other claims of the firm) the claim of the said firm 
of Hormusji and Eustomji against the firm of Nursey Kessowji and 
Company. The said assignment was made without the knowledge of the 
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J®®? liocame aware of it early in 1880. The claint further 

alleged that of the said sum of Es. 20,000, the said Nusserwanji Ardesir 

ORIGINyiL 10,000 to the first defendant in 1878, and that for the 

Ptvtt Rs. 10,000 a promissory note was given to the first defendant 

oiviL. payable in the month of July or August 1880. 

The plaintiff took out letters of administration to his father, Hormusii 

irTu't''i'“ fo ^ brought this suit, which was filed on the 

ibth July, 1880, claiming a mo'etv of the sum of Ks. 10,000 already paid 

Ardesir Wadia to the first defendant, and praying that he 
might be dec ared entitled to a moiety of the remaining sum of Ks. 10,000 

L031J payable by Nusserwanji Ardesir Wadia, and that the same should 
be paid over to him. 

• statement the first defendant denied that he had 

assiped to the second defendant the claim of the firm of Hormusii and 

fhlf 1^'ursoy Kessowji and Company, but admitted 

assigned his oicn claim against the said firm to the second 
defendant, and he alleged that ho had received the consideration for such 
assignment in February, 1873, and submitted that if the plaintiff ever had 
any c aim to any portion of the said monies (which he denied) such claim 

the stcon!? f 'f further stated that he bad received from 

noteloi Rs 10,000 " " promissory 

were^s^folTows'^-® "‘^''"Sraphs of the first defendant's written statement 

6. This defendant (without prejudice to the defences hereinbefore 
™s.d) .In, l.eai.d Iho „i,J „.i, No. 461 ol 1869 ivHhoul ."v asSt 

4“,'? “4 I'oni «» pkintir, l.lher ot th» pklntiff 

S ntiff-s any assistance, pecuniary or otherwise, from the 

the a 1 r u prosecuted the said suit until the date of 

doLnT ®!- hereinbefore mentioned to the secon 1 defendant. This 

Lendin/b prosecute the said suit, this 

defendant having had to oay large sums for his solicitors’ and counsel’s 

thk dlf 5® r 1 although frequently applied to bv 

monies towards the expenses of the said suit, or by helping this defend^ 
ant to raise money from others. The plaintiff," who is a lawyer's 

thi?d°f°”/ '^ouf'uQJ to give any personal help or advice to 

the expenses of prosecuting the said suit and for the amount of Zper 

efmSi^'defe d for the time and labour bestow- 

seek to set 'T defendant will, if necessary, 

dlTntb", ,'.Td‘sul/“‘ *" » 

nc u j (^Q^endanb says that, whao he was convicted and sentenofid 
alleged m the plaint, the plaintiff's father took possession of all the nro 

?' *'’• “™ »' H->n»STa°KL*! “ S 

appiop lated the same to Ins own use, and neithevthe plaintiff’s father nor 
a. Pl.mt,(f I„V, ev,r ^ ,bi, Ipr fh, ,S 
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properby or proceeds thereof, nor have the partnership accounts ever been 
adjusted. This defendant says chat, on the accounts being taken, a large 
sum will be found due to this defendant from the said partnership, and 
this defendant will contend that under no circumstances is the plaintiff 
entitled to anything except to nave credit in the said account given to 

him for his share (supposing him to have any) of the monies claimed in 
this suit. 

8. The share of this defendant in the said partnership was twelve 
annas, and of the plaintiff's father four annas in the rupee.” 

The second defendant filed a written statement in which he alleged 
that the assignment to him of the 22nd February, 1873, was an assignment 
of the whole claim of the firm of Hormusji and Rusfcomji against Nur- 
sey Kessowji and Company, and not merely an assignment of the first 
defendant s share therein. The second defendant subsequently paid into 
Court Rs. 10,000 due on the promissory note above mentioned, and by an 
order of the Court dated 22Dd March, 1882, he was dismissed from the suit. 
At the hearing the following issues were raised : — 

1. Whether the plaintiff’s claim was not barred by limitation ? 

2. Whether the plaintiff had not abandoned all interests in and claims 
to the monies which formed the subject-matter of the suit No. 461 of 
1869 and of the assignment of 23rd February, 1873 ? 

[633J 3. Whether the first defendant received from the second 

defendant any and what sum over and above the Rs, 6,000 admitted in 
his written statement? 

4. Whether the plaintift was entitled to any and what share in the 

sums received by the first defendant, and paid into Court in respect of the 
said assignment? 

5. Whether the first defendant was not entitled to credit for the 
money expended by him in and about the prosecution of suit 

No. 469 of 1869, and for remuneration to him for the time and labour 
expended by him in proseouting the said suit ? 

6. Whether the defendant was not entitled to have the partnership 

account of the firm of Hormusji and Rustomji taken under the direction 
or the Court ? 


StarH^ (Lang with him) relied on Kno^ v. Gye (1) as showing th£ 
the plaintiff s claim was not barred by limitation. 

Branson (Inveranty with him), for the first defendant.— If this su 
were brought against the firm it is improperly framed, for it is brought fc 
a share m a, spemfic transaction without claiming a general account 

DayalJcnraj V. Khatav Ladha ( 2 ). The fact that the plaintiff is not 

partner, but the raprasaatativa of a decease i partner, makes no differeucf 

a decree, the defendant i 

entitted to have the whole of the partnership account taken 

the representative of a deceased partne 

fif to a general partnership account is barred, yet thatrigh 

hid must L for mofe 

the assignment was paid b 

of 18^7 slh defendant in 1873 : Limitation Act 

hil hear, ^ 2 /^- The ignoranoQ of the plaintiff, that the mone 

had been paid, would not in the absence of fraud prevent limitatio 


(1) li.R. 5 Eog. & Ir. Ap. 656. 


1882 

MAY 3. 

Original 

Civil. 

6 B. 638. 
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from running* : Azroctl Siuah v. Lalla [634] Gopeencith (l). The only 
way in which plain^^^iH can evade limitation is by alleging a fiduciary 
relationship on the part of the first defendant, but Knox v. Gyc (2) 
is against ttiis contention. There would, moreover, have to be an express 
trust fora specific purpose under the Limitation Act XV of 1877, s. 10: 
Kherodcmoncy v. Dooryamoncy (3) : Greendcr Chnndcr Ghose v. Mackin- 
tosh (4) ; Saroda Pershad v. Brojo Math (5). 

We contend that Dayal Jairaj’s (G) case is distinguishable from this. 
The Ijimitation Act does not apply to a defendant who sets up his right 
to an account, but only to the case of a plaintitl. A plaintiff who has 
neglected to sue within tiie time allowed cannot by that neglect prevent a 
defendant in his defence from claiming to have the accounts taken. If 
this were so, a plaintiff would be permitted to take advantage of his own 
laches. 


JUDGMENT. 

Latham, J. — The first defendant and Ilormusji Jiwaji Motha, the 
father of the plaintiff, about 1859, were partners in business carried on at 
Hongkong and Macao under the name of Ilormusji and Rustomji. The 
l)usinoss of tliat firm continued until 18G2, wlion the defendant was con- 
victed by the Criminal Court of Hongkong, apparently on a charge of theft, 
hut tlio conviction is not in ovidonco. No business seems to have been 
done by the firm after this, but the partnership was not formally dissolved. 
The defendant was discharged from custody, and came to Bombay about 
1868, and in 18G9 filed a suit (No. 461 of 1869) in the name of himself 
and his co-partner Ilormusji against Kessowji Naik and another to recover 
monies alleged to be duo by the firm of Nursey Kessowji and Company 
to the Hongkong firm. A decree referring that suit to the Commissioner 
was made on March 19, 1870. The suit is still pending in the Commis- 
sioner’s oilico, and the proceedings in that office have been the subject 
of appeal to this Court. Ilormusji died towards the end of 1872, and on 
the 22nd of February, 1873, the defendant, the surviving partner and 
plaintiff in that suit assigneil his claims against Nursey Kossowji and Co, 
as well as tlioso against other specified persons to Nusserwanji Ardesir 
Wadia for the consideration of Rs. 20,000. The present [635] suit 
is brought by tho plaintiff as administrator of liis father Hormusji to 
recover a half share of the sum of Rs. 20,000, or of the monies paid under 
the assignment. 

The partnership between tho first defendant and Ilormusji was 
dissolved at latest by the latter’s death in 1872, and any suit to take the 
accounts and obtain a share of the profits of that partnership is long 
since barred: Limitation Act XV of 1877, sch. IT. art. 106. The plaint- 
iif, however, contends that ho is entitled to a share of the monies paid 
under tho assignment of 1872, and that a suit in respect of these 
particular monies is not barred, although a suit to take the general 
accounts of the partnership would be so. In support of the oontention 
he relies on Knox v. Gyc (2), 

I thiuk that tho opinions of tho majority of tho Law Lords in that 
case do establish that a suit may ho brought by tho ropresontativo of a 
docoasod parbnor against bbo surviving partner to rocovor a share in a sum 


(2) L.R. 5 Eng. A* It. .Ap. 656 
(4) 4 C. S07. 

(6) 12 B.H.aR. 97. 


(1) 8 W.R. C.R. 23, 
(3) 4 C. 455. 

(5) 5 C. 910. 
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recaived by tha surviving partner in respect of partnership transac- 
tions within tha period of limitation, although a suit bo take the partner- 
ship accounts generally would be barrel. Such is the interpretation put ^ — 

on the case by Green, J., in his judgment in Dayal Jairaj v. Khaiav ORIGINAL 
Ladha (1). (His Lordship read portion of the judgment of Green, J. 

See 12 Bom. H.C. Rep., pp. 107 — 111), 

In that case Green, J,, extended the principle of those opinions to 
the case of a suit for contribution bo a partnership debt paid by one 
paitner within the period of limitation, and allowed a surviving partner to 
sue as plaintiff. That decision was overruled on a minor point as to the 
ettect of the Limitation Act of 1871 in Abdul Karim v. Manji Hansraj (2), 
but ^0 principles laid down on the point now at issue are not affected 
by the later case. I think that Lord Westbury would probably have dis- 
puted from this view (3), and it was he who moved the judgment of the 
House in Knox v. Gye : nevertheless the opinions of majority of the Law 
Lords appear clearly to be the other way. 

[636] It seems strange that no relief was given to the plaintiff in that 
suit in respect of the sum of Rs. 2.500 by the receipt of which those 
opinions were suggested. I can only suppose that the pleadings in that 

case must have accounted for this, but the report docs not enable me to 
tind a satisfactory explanation. 

The main question, therefore, is, was the amount received by tho 
defendant under the assignment of February 22, 1873, or any and what part 
thereof, received at such a time or times that the present suit in respect 
thereof instituted on July 23, 1880, is not barred by limitation ? It is 
admitted by Mr. Starling that his client cannot claim the benefit of s. 10 of 
the Limitation Act XV of 1877, and I think that the admission is clearly 

1 ;u ‘‘'“J® of that Act. on the ground 

that the plaintiff has by the first defendant’s fraud been kept from the 

. of right. 1 cannot accede to this argument. I see nothing 

in plaintiff s evidence to show misrepresentation by the defendant. I am not 
going to attempt to define what fraud would suffice to satisfy that sec- 
lon, nor do I say that there may not be silence under such circumstances 
as Itself to be fra,ud within this meaning ; but I see none such here. More- 
over, diligence IS required of a plaintiff who claims the benefit of that 

tor s clerk, professing ignorance of the assignment till nearly three years 
difigencr^^ Commissioner’s office, I cannot credit him with 

for the date on which the consideration 

assignment was received? The first defendant alleges that the 

1873 f“ the assignment of February 22 

He sais that a fewdays later, he deposited Rg. 19.000 out of the Rs 20 000 

^ ^ against Nusserwanji Ardesir Wadia to recover the balance 
suit r637l that payments. It was to settle that 

»ave him the promissory note for Es. 10.000, tho amount of which has 


(1) 12 B.H.C.R. 97. 

(3) L.R. 5 Bug. & Ir. Ap. 673—676. 
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1882 been now paid into Court. Tbo defen laoh contends, therefore, that limi- 

May 3, tation runs from February 22. 1873. Bat I am not satisfied with the 

evidence of payment on that date. The defendant comes into Court with 
Original stain on his character for lionestv, and gives his evidence with a voluhi- 
ClviL. lity on favourable and a collapse ol memory on unfavourable points which 

does not incline me ro accept bis statements on points where he is uncor- 

6 B, 626. roborated. Mr. Peilo’s signature shows that the receipt of the considera- 

tion was acknowledged in his presence, l>ub I do not think it fair to attach 
further weight to it in the absence of any specification in the receipt as to 
how the money was paid. The defendant says the money was paid in two 
cheques — one on the Oriental, the other on the Mercantile Bank, the 
amounts of vvhich he cannot fix ; that he cashed these cheques, 
and a few days after returned Rs. 19.000, part of the proceeds to 
Wadia. Wadia has not been called to corroborate this statement, nor 
have the cheques or any evidence from the Banks been produced. When 
I refer to the proceedings in suit No. 506 of 1878, I can see a remarkable 
change in defendant’s attitude after Wadia bad acknowledged this 
deposit by his affidavit of September 1, 1877. T cannot help suspecting 
that that affidavit was a manmuvre in the campaign between Wadia and 
Kessowji Naik, of which the defendant took a skilful advantage. Be 
this as it may, I am by no means satisfiel that the Rs. 20,000 was paid at 
all on February 22, 1873 ; but without deciding on this, when I have 
regard to the return of the Rs. 19,000 and the subsequent proceedings, I 
am satisfied that if any money passed from Wadia to the first defendant, 
it was a mere jugglery, and that the only real payment on that data 
was Rs. 1,000. The real dates of the payments by Wadia to the defend- 
ant before September 13, 1879, I take from Ex. C to defendant’s 
plaint in suit No. 506 of 1878, Ex. No. 2 in this suit, and the result is 
that the present suit is not barred in respect of Rs. 1,000, paid on January 
23, 1878, Rs. 6,000 paid on September 13, 1879, and Rs. 10,000 paid into 
Court by Wadia in this suit. 

[ 638 ] The defendant next contends that the plaintiff ha§ abandoned 
all interest in suit No. 461 of 1869 and the assignment of February 22, 
1873. This contention may be very shortly dealt with. The defend- 
ant’s own evidence, if implicitly believed, does not show such abandon- 
ment. His application to the plaintiff in 1873 for loans to carry on the 
suit was made to a wrong person, as at that time Hormusji was alive. 
The conversation on the point after the assignment as reported by 
the defendant is full of defendant’s allegations why he should have 
the whole of the consideration-money, hut the report shows that the 
plaintiff, so far from abandoning asserted his right to a share of that 
oonsideratioD. Furt-her, for the reasons above given, I am nob disposed 
to accept tbo defendant’s evidence on these matters with implicit con- 
fidenoe. 

I have next to consider in what shares the plaintiff, as his father’s 
representative, and the defendant are entitled to the amount above men- 
tioned. Plaintiff says that his father told him at Hongkong, at 
cho time of entrust.iog him with the partnership accounts, that the shares 
were equal, and Hongkong witnesses have been called whose evidonoe 
may be received to the extent that they know nothing to displace the 
ordinary presumption to that effect. The defendant stated that ha had 
a twelve onnas’ sbaie in consideration of his influence and of his provid- 
ing the partneisbip funds. I have already said that I was not favourably 
im pressed with the plaintifl’s evidence ; nor does bis previous income, as 
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a servant, of Es. 25 a month make his possession of influence or his 
superiority of capital probable. I cannot accept his evidence as displac- 
ing the ordinary presumption embodied in the Contract Act, s. 253 
cl. (2), and I hold the shares equal. 

Next comes the question, what deductions the defendant is entitled 
to make from this amount ? He is clearly entitled to deduct there- 
trom all sums expended by him in the prosecution of the suit, and 

limiting these sums to those expended before 
IbYO. The arrangement of that year was superseded by the assigo- 
ment of 1873; it is, of course, for him to prove the amount so 
expended. I cannot allow him any [639] remuneration for conduct- 
ing the suit; no authority has been cited in support of such a claim 

plainly acting as a partner on behalf 
ot the hrm, and the claim is excluded by Contract Act, s. 253 cl (i) 

After that date Wadia seenas to have been really conducting the suit. 

A more difficult question is, can defendant deduct the amount (if anv) 

which may be found due to him on taking the partnership accounts, a 

suit in pspect of which IS admittedly barred? I think he can, on the 

authority of the same cases which established plaintiff's right to 

'bink that Lord Westbury would have denfed the 

riphf tlien he would have denied the plaintiff's 

r ght to maintain the suit. Lord Hatherley expressly says that such 

a defence IS admissible; Knox v. Gye (1). Lord ColonLy passes over 

he point sub silenHo, and Lord Chelmsford says (p. 687^ that “the 
surviving partner may defend himself by alleging and provTng that 

,« ’bTr.. ■’"‘“"'"i” lifbiliti.,.- He dees eet dedee wh.t lilbiSl 
Ra/K 1 ^' no reason why they should not be explained in Lord 
Hatherley s works. The same view was taken by Green J in Daval 
Jauaj V. Kh^lav Lxdhai.2) and the defence might be uossibly’consfdeS 
kss apnropnate in such a case than in the present. I mav add that the 
rule in Clay ton’ s Case (3) as to the appropriation of paymLtrseemVT^ 
me not without bearing on this question, though not directly in point 

jp'f "dfb? dr “bi”' gr 

-desires it. of making this defence; and I am the less loth to do nn 
18 money enough in Court to provide for nlainhiff^Q 

deduction be proved. plamtitf s half share, even if no 


(3) 1 Mer. 1 , Tudor's Iioad. Oas. 
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[640] ORIGINAL CIVIL. 
Before Mr, Justice Latham. 


In re The Garwau Company, Limited (In Liquidation). 

[7th September, 1882.] 


^omp'iny—Windtng uv— Order for dissolution of company— Voluntary winding up 
mndiog uptinder 'superviiion of Court— Official liquidator— Indian Companies Act 

VI of 1892 


As a general rule a winding up of a company under supervision ot the Court 
should be terminated in the same way as a purely voluntary winding up, *.e., 
under ss. 186 and 187 of the Indian Companies Act VI of 1832. 

Although, under s. 195 of the Indian Companies Act VI of 1882. the Court 
has power to make an order dissolving a company in the course of winding up 
subject to its supervision, such cases must be exceptional and can only occur 
wheu the 0 )urt has deemed it proper to oarry on the winding up under supervi- 
Sion in a manner auoh as clearly to approximate to a winding up by the Lourt. 
The ordinary rule is the other way, and it is reasonable that it should be so ; 

generally, a winding up under supervision is not conducted under so intimate 
a control of the Court as to put the Court in a position to judge of the correct- 
ness of the liquidators’ actiou and the completeness of the winding up. 

So far as the Court docs not interfere, a winding up under supervision remaina 
essentially a Voluntary winding up ; but the Court in a winding up under super- 
vision has full authority to interfere and to exercise to any extent the power 
which it might have exeroised if an order has been made for winding up the 
company by the Court. 

The words offi nal liquidator ” in s. 160 of the Indian Companies Act VI of 
1882, do not include the liquidators in a winding up under supervision. 

Motion for an order for the dissolution of a company wound up under supervi- 


sion of the Court, refused. 


Motion for an order (under Rule 61 of the Rules framed under tho 
Indian Com paai 03 Act X of 1866) that tha Carwar Company, Limited, 
bo dissolved frobci the date of tho order, and that tho official liquidators 
do doDosit with tho Prothonotary of tho High Court tho books and docu- 
ments relating to tho company in their possession as such official liquida- 
tors. 

By a resolution passed by tho shareholders of the Carwar Company, 
Limited, on the 4:.h October, 1879, it was resolved that the said company 
should be wound up voluntarily under tho pi'ovisions of tho Indian Com- 
panies Act X of 1866. W. M. Macaulay and S. L. Maonaghton were 
appointed liquidators, and forthwith took charge of the affairs of the 

I 

company. 

[641] By an order made by the High Court on 17th November, 
1879, it was ordered t.hat the winding up of tho said company should be 
continued subject bo tho supervision of the Court. 

The liauiilatiou was subsequently proceeded with, and on the 26tih 
July, 1882, tho liquidators hied an aflidavit in which they stated that the 
affairs of the company wore then fully wound up, and they annexed a 
balance-sheet containing tho summary of the accounts showing how the 
assofcs of the company had been dealt with. The affidavit also stated as 
follows : — 

4. “ There is now in tho Hongkong and Shanghai Bank standing to 

the crOvRb of our account as official liquidators of the said company a 
balance, of Es. 2,456-0-10 and a sum of Rs. 2-5-8 in cash in our hands, mak- 
ing together the sum of tls. 2,453-6-6, as appears from the balauca-sbeat 
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rT r® ®*'® to deposit thereout the sum of 

fredffc oftn . f AoeouDtant-General of this Honourable Court to the 

credit of an acoount to be called Tne account of the unclaimed dividends 

due to caitain creditors of the Carwar Company, Limited (in liquidation).’ 

annexed, and marked C, is a list of the creditors of the 
pSlbr” ''‘^® unclaimed dividends are due and 

aforesaid sum of Rs. 635- 4-10 

With the Aecountaofc-General of this HoDourahlo 

out of the balance that will remain to Messrs Smith and From’fh 

j.,. Jo .h. oaoi.1 . „„ otS e“S; 

due and unpaid to them from the 6ch day of Aoril 18ft2 till tL . 

.s oil, woood „p .„a dissolved, aod ,o ."„pv„S h. et.1 o E. 3™^ 

h« ir estahlishment and for advertisemSt and 

the other incidental expenses and for office rent till 31st Julv 

which said payments and appropriations will completely ahsorh the said 

pa ance ; and we further say that the said sum of Rs 1 450 is 

informed and believe, less than the sum that would be found due tn t\'® 

SaamTwere Taxed/’ costs to the close of the liquidation if 

Judge? 2?der°dTcSn?thaulfev Ifa?’ liquidators obtained a 

liquidators, and that “the ^ff^rs of re'^ctm as official 

wound up. The said JudcfR’c i ^ had been completely 

the above effect should be Dublishfldfn^^ directed that advertisements to 

was further ordered that the offieial i specified newspapers, and it 

Accountant-General be sum of R 6^ should deposit with the 

of the official liquidators. acTomnanied L ;^^^ mentioned m the affidavit 
creditors to whom the unclaimed dividend copy of the list of the 

account to he called “The acoount of the Payable to the credit of an 

creditors of the Carwar crmoany L 'i^ed T-"*^ 

said official liquidators be at hheriv^ T a and that the 

Rs. 635-4-10 with thTAccoJn^^^^^^ sum of 

Rs. 1,450 to Messrs. Smith and Frere in ^full^ffil 

attorneys’ costs due to them un to tC ^ f scharge of all their 

E.. 371-1-8 for offioi.l o.lo blub,;!.! .od 'roS” ■>-! 

obovo rd“'rJLrb.a‘'si’S»d'’wiS' ^‘’““0“ ” «■» 

said Carwar Company. Limit0d'’b8 dlsL'lvId'f 

and that the offijial Houidators should ^ from the date of such order. 

>h. Hish Co„r. all boob, aod dr„i,. Pro.hooo.ary ol 

possession as such official liquidators ^ f ® i company in their 

(..mod .odor tb. Indiao cZ;^.;rAofx"u8'^^^^^ 

. Latham, J., raised the point as to wbethor i:., -j . 

m liquidation under the supervision of the Court °fa company 

tion as the liquidators of a company in volnnt ^ V ®®“c Posi- 

they could apply to the Court for ^he o"der tw !ouSffir“’ "^®^^®^ 

171. f6Tl67"^„T^th°e !imresSudineT‘’^t- ^ 131 149 

Act. 1862 (Stat. 25 &26 Vic. Tap.^srsc TlT! r33.‘’T55^Tl8:‘’i?T“^’““‘®® 
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JUDGMENT. 


[ 643 ] Latham, J. — The application in this case is that the Court 
do make an order that the company be dissolved. The company is in 
course of voluntary winding up under the supervision of the Court ; and 
the question for decision is, whether a company in such a position ought, 
for the purpose of its dissolution, to bo treated as being wound up by the 
Court, or as being wound up voluntarily, there being no express provision 
in the Companies Acts for the dissolution of a company in course of 
voluntary winding up under supervision. 

Section 159 of the Indian Companies Act, No. VI of 1882, corres- 
Donding with s. 131 of Indian Act, No. X of 1866, and s. 111 of 
the English Act of 1862, provides for the dissolution of a company 
being wound up by the Court, It is the last of a series of sections regu- 
lating the functions of the Court in such a winding up. Sections 186 
and 187 of the Act of 1882, corresponding with ss. 158 and 159 of the 
Act of 1866 and ss. 142 and 143 of the English Act, provide for 
the dissolution of a company in course of voluntary liquidation. 
Section 195 of the Indian Act of 1882, corresponding with s. 167 of 
the Indian Act of 1866 and s. 151 of the English Act, describes the 
effect of an order for a winding up subject to the supervision of the 
Court. Lord Justice Lindley, in his work on Partnership (2nd ed.), 
pp. 1410 and 1422, discusses the difference between a voluntary winding up 
and a winding up subject to supervision. The result appears to be that, 
so far as the Court does not interfere, a winding up under supervision 
remains essentially a voluntary winding up ; but that the Court in a 
winding up under supervision has full authority to interfere and to exer- 
cise to any extent the powers which it might have exercised if an order 
had been made for winding up the company by the Court. In effect, a 
winding up under supervision may be hardly distinguishable from a 
purely voluntary winding up, or hardly distinguishable from a winding 
up by the Court. 

I think that, as a general rule, a winding up under supervision 
should be terminated in the same manner as a purely voluntary winding 
up, i.e., under ss. 186 and 187. Sections 160 and 161 of the Indian Act 
of 1882 appear to contemplate only cases in which there is an official 
liquidator, nor do I think that the term [ 644 ] ‘official liquidator ’ in s. 160 
can be construed by the help of s. 195 so as to include the liquid itor in 
a winding up under supervision ; moreover, the rules and orders made 
under the Indian Act of 1866 and the E iglish Act of 1362. and especially 
the English Rules 65 and 66, do not seem to have contemplated any wind- 
ing up other than a winding up by the Court being terminated by the 
order of the Court. 


I do not wish to lay down that the Court has not power, under the 
words of s. 195, to make an order dissolving a company in the course of 
winding up subject to its supervision ; or that there may not be oases in 
which the Court will think it expedient to exercise such power. Bub I think 
such cases must be exceptional, and can only occur when the Court has 
deemed it proper to carry on the winding up under supervision in a manner 
such as closely to anproximate to a winding up by the Court. The ordi- 
narly rule is, I think, the other way; and it seems reasonable that it 
should be so ; as. generally, a winding up under supervision is nob eonduoted 
under so intimate a control of the Court as to pub the Court in a position 
to judge of the correctness of the liquidator s action and the completeness 
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of the winding up. In the present case I do not think that any special 1882 
grounds have been shown for invoking the Court’s assistance ; and I Bep, T» 
must refuse the motion, leaving the liquidators to proceed undei ss.l86 and 

187. 

Motion refused. 

Attorneys for the company.— Messrs. Smith and Frere. 
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6 B. 610. 
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[645] APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice MelvilL 

Auamkhan {Original Plaintiff), Appellant v. Alarakhi {Original 

Defendant), Eespondentf^ [14fch August, 1882.] 

Mahomedan law— Sale— Possession. 

A sale among Mahomedans, unlike a sale between Hindus, is valid as aaain«f 

of p^operj/IoTd! " 

was a second appeal from the decision of J. W Walker 

oUhe district of Thana. reversing the decree of the SubmdSe Judge S 

The plaintiff as well as the defendant were Mahomedans The 

thaT^LTV^® of a house, alle^ng 

that he had PU^ased it from one Mahomed Karim. The defendant 

answered that Mahomed Karim was not in nossession of fho ' 

Dlitri’cVl^d^^*^^®'^ Subordinate Judge allowed the claim The 

wolf ® f^hat decree, holding that, under the Mahomedan 

3 well as ^0 Hindu law, possession was necessary for this validitv nf 
the sale. The plaintiff thereupon appealed to the High Court ^ 

Pandurang Balibhadhra, for the appellant —The Di^friof T ;i 
erred m applying the Hindu law rule to Mrh^omedans WaS^f 
smnin the vendor does not, according to Mahomed^ law render" a ale 
of the immoveable property invalid* Mt Skvrhj-n ,7 qI l ^ 

(1) ; Sh„kk Ohol.m SHM ' stS 

Manekshah Jehangirshah, for the resnondent Tt i 

“ ““ Hba. u. : MVoSg;' 

JUDGMENT. 

the same rule[S«f Suraj v. Dalpatram (5)] which has 

* Second Appeal No. 551 of 18bl. 

(1) Calc. S. D. Rep. (1848), 448. m\ n . o r. 

(3i Calc. S D. Rep. (1848). 505. J?} S P-R. (1848) 450. 

(6) 6 B. 380 (P.B.). Calo- 8.D.R. (i852) 885. 
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is notin possession cannot operate as a present conveyance, nor enable 
the purchaser to sue in ejectment. 

The decision of this Court as to the effect of a sale of this nature 
made by a Hindu is based upon the observations of the Judicial Committee 
in Raja Sahib Perhlad Sein v. Baboo Buihoo Singh (1) and Ranee Bhobo- 
sundree v. Issurchnnder Dull (2). Their Lordships say : “ It is not easy 
to see what principle of an English Court of Equity, supposing such to be 
properly applicable to the case, would support the conclusions to which 
the Judges of the Sadar Court have come upon the tacts before 
them. They seem to have ruled that the effect of the execution of a bill 
of sale by a Hindu vendor is, to use the phraseology of English law, 
to pass an estate irrespectively of actual delivery of possession, giving 
to the instrument the effect of a conveyance operating by the 
Statute of Uses. Whether such a construction would be warranted in any 
case is, in tbeir Lordships* opinion, very questionable. It is certainly not 
supported by the two cases cited in the judgment under review, in both of 
which actual possession seems to have passed from the vendor to the 
purchaser. To support it, the execution of the bill of sale must be treated * 
as a constructive transfer of possession. But how can there beany such 
transfer, actual or constructive, upon a contract under which the vendor 
sells that of which he has nob possession, and bo which he may never 
establish a title? The bill of sale in such a case can only be evidence of a 
contract to be performed in futuro^ and upon the happening of a contingency, 
of which the purchaser may claim a specific performance if he comes into 
Court, showing that he has himself done all that he was bound to do.** 
Here the principle laid down by the Judicial Committee seems clearly to 
be this, that as in England, before the passing of the Statute of Uses, a 
feoffment without livery of seisin was uob effectual to pass the estate, so 
under Hindu law transferor possession is essential to the creation of a 
valid title in the purchaser as [64!7]against a thiid party, although a sale 
without such transfer is valid iu the sense that it gives to the purchaser 
a right to sue the vendor for specific performance of the contract. The 
Hindu law upon this subject is elaborately discussed, and the conclusion 
arrived at by the Judicial Committee is enforced, by Mr. Justice ^Yest 
in Lalubhai v. Bai Avirit (3). 

The question now before us is whether by Mahomedan law. equally 
with Hindu law, transfer of possession is necessary to pass an estate. The 
aubhorir.ies all seem to state in general terms that seisin is necessary to 

f a gift, but is nob an essential condition of a sale. In Mac* 
naghben’s Principles, Chapter IV. Case 15, this is pub very clearly: *'Seisia 
is requisite to the validity of a gift, and the gift cannot be said to be estab- 
lished until the parties shall have made seisin, but the property conferred 
remains, as formerly, at the disposal of the donor.’* A gift, therefore, 
without seisin, not only does not pass the estate, but cannot even be 
enforced by the donee against the donor. Then the law officer goes on to 
say: Authorities extracted from the Commentary of Ohulpee : * I have 
given to you this slave for this garment of yours or for one thousand 
dirms . To which proposal the person addressed assents. This is a con- 
tract of sale, both as it regards the condition and the effect, agreeable to 
the doctrine maintained in the Kifaya^ and universally in other authori- 
ties. bo also in the Shurhi Viqaya \ ** A contract of sale is established by 
conferring a right to one thing in lieu of another.*’ So also in the Hedaydi 

(I) 19 M. I. A. 275 (307). (2) 11 B.L.R. 36. (3) 2 B. 299. 
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The exoressions “ I have given you bhis for that,” or “ bake ib forsomuch” 
have the same signification as fche berms have sold or purchased from 
you. So also in fche Yiqaya : Where these exist, fche sale is cotnplebe.^ 
By these are meaab d^^clarabioo and accepfcance. and when these are found 
to exist, fche sale is binding, from which it follows that seisin is nob a 
condition, and where these do nob exist, fche sale is nob binding.” 

In fche passage ib is not perfecfcly clear whether, when it is said that 
a binding sale is effected bv declaration and acceptanoe, without transfer 
of possession, it is meant that the sale is binding as [648] against; third 
parties, and not merely as between the vendor and purchaser. But as a 
contrast is drawn between a gift and a SJile, and as in the case of a gift it 
IS said that, without seisin, “fche property remains, as formerly, at fche 
disposal of fche donor,” it is a fair inference that, in the case of a sale, fcbe 
property passes without seisin. In fche Annendix. among fche principles of 
Decision applicable to Sales. (Nos. 8 and 18), Mr. Macnaghfcen refers to 

certain decisions of the Bengal Sadar Adalafc as showing that “ the want 

■of possession in the person of tbe seller does not vitiate the sale of 
immoveable property.*’ We have referred to fche cases cited, and find that 
they are either suits by fche purchaser against the vendor, or cases in 
which the vendor only professed to sell bis right of entry : so that they 
do not give us any great assistance. But in Case 11 of fche Precedents 
of bale, the case is put of an absolute sale by a mortgagor’s widow of 
prooerty in the mortgagee’s possession, and the answer is: “Such 
sale js legally valid, but its operation is suspended on fche pleasure of 

purchaser,” U,, the mortgagee. “He may give it 
etieot If he pleases, hub he cannot annul it. It depends also on fche 
pleasure of the absolute purchaser. If he pleases, he may wait till the 
exDiration of fche term, or he may immediately return to fche conditional 
purchaser the money borrowed from him, having recourse, if necessary, 
o a judicial decision to sat aside fche conditional sale ; because fche effect 
of a condibional sale and a pledge are legally fche same ; and if a pawnor 
•sell a pledge without the permission of fche pawnee, fche sale is valid, but 
the eflecfc of the sale is suspended on fche pleasure of the pawnee The 
purchaser also is at liberty to wait until the redemption of the pled<^e 
or to cause its redemption by an appeal to a judiciar tribunal ” Tbis^is 
a clear authority for the validity of a sale by a Mahomedan of mortgaged 
property of which he is not in possession. In Case No. 6 of tbe Prece- 
Jnts of Gifts, the question is as follows " A person executed a deed 

of his nephew, conferring upon him the proprietary 

Ss * * * * action, then pending, against 

S f ^^°or died, and fche donee, in virtue of the gift, lavs [649] 

i ^ circumstances, is his 

claim, under the deed, allowable ?” To this the answer is : “ The gift of a 

ll possession of the donor during his lifetime is null and 
void, and the deed containing such gift is of no effect, because, in cases of 

Si8iu'-'b“rin%Tft ’• "««ePtance, and 

U necessary and absolutely indispensable to th^ 

»id. . sm i, .O. ,.lid witho,. So .1,0 il tio 

pawned to. or usurped by, a stranger.” But, as we have just sf^n thA 
sale of a pawn is valid ; and the argument in the last quotation is based so 
-exclusively upon the necessity of seisin tb the validity of a gift that th» 

887 


1882 

Aua. 14. 

Appel- 

late 

Civil. 

6 B. 645=» 

7 lad. Jop. 

99. 


1882 

Aug, 11. 

Appel- 

late 

Civil. 

6 B 6$a = 

7 Ind. JuF, 

99. 


6 Bom. 650 


INDIAN DECISIONS. NEW SERIES 



only inference is that, if the question had related to a sale, the answ^ 
would have been that the sale was valid, even against a usurper, inasneuch 
as seisin is not necessary to the completion of a sale. And this is stated 
in so many words by Mr. Neil Baillie in his works on the Mahomedan 
Law of Sale. At p. 150 he says : “When usurped property is sold to 
another person than the usurper, the sale is in suspense ; if the usurpation 
be acknowledged by bim, the sale is complete and binding on the usurper; 
and though denied by him, the result is the same, provided the rightful 
owner has evidence: if he have no evidence, and [? or] the thing sold 
perishes before it can be delivered, the sale is dissolved.’* The last words 
are not very clear ; but the meaning of the whole passage seems to be 
that a sale by the owner of property’ in the possession of a trespasser is 
valid, and that the purchaser may establish his claim if he can : but if ho 
is unable to do so, he may treat the sale as cancelled, and may’ recover 
the purchase-money. 

Those authorities justify us in holding that a sale among Maho- 
medans is valid as against a third party’, even though the vendor was not 
at the time of the sale in possession of the property sold. We must, 
therefore, reverse the decree of the District Judge, and remand the case 
for a decision as to the plaintiff’s title. Costs to follow the final decision. 

Decree reversed. 


6 B. 650 Ind. Jur. 91. 

[650] APPELLATE CIVIL. 

Before Mr. Justice Melvill, Mr. Justice Kemball and Mr. Justice Pinhey. 


Mohinudin {Original Plaintiff), Appellant v. Manchershah 
(Original Defendant), Bespondent.* f21st August, 1882]. 

Mahomedin /aw— Gi//—/Mss^S5ion— Possession with mortgage — Sals — Mviors. 

A Mahomodan lady ozocutod a deed of gift in favour of the plaintiff, who was 
at the date of its execution a minor, of certain lands (including the land in dis- 
pute) of which she professed to have obtained possession under a decree against 
her co parceners. The plaintiff on the strength of the deed of gift sued for a 
declaration of his right to the land, alleging that the donor had actually re- 
covered possession in oxeoution of her decree. The original and appellate Courts 
found that tho defendant was at the date of the deed of gift in actual possession 
under a mortgago oxooutod by tho donor's oo*parcouors, and that she had failed, 
in oxoouting her dcoreo, to eject the defondant. 

Held (KEMHALL, J., diss.) that at tho date of the deed of gift the donor was 
simply the ownor of proporiy which was in possession of a mortgagee, and could 
not, under Mahomodan law’, make a gift of it, although she oould sell the same. 

When tho donoo is a minor, possession miy ha had by a trustee on his behalf, 

[DIbb., 8 Ind. Cas. 307 = 86 P.R. 1910=171 P.L.R. 1910=130 P.W.R 1910 ; F.. 13 B, 
156 (159i ; R., 11 A. 1 = 8 A.W.N. 266; 21 A. 165; 93 B. 682 (684); 27 B. 31 |39).] 

This was a sooond appeal from the decision of S. Hammick, Acting 
Assistant Judge of the District of Surat, confirming the decree of Rao 
Sahob Ghandulal Mathuradas, Second Class Subordinate Judge of Surat. 

The facts of the case, in so far as they are material for the purposes 
of this report, are as follows : — 

Tho plaintiff Mohinudin sued to establish his right of proprietorship 
to certain lands and for a declaration that the defendant Manohershalk 


* Second Appeal No. 461 of 1681. 
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was not entitled to attach and sell them in execution of a decree obtained 
by the defendant against one Sabeb-ul-Nissa and another person. The 
plaintiff alleged that the lands originally belonged to the plaintiff’s father’s 
mother Nurbibi, and that she bestowed them upon him by a deed of gift 
dated the 10th of T'ebruary, 1877. The defendant having attached the 
said lands, the plaintiff had made an application to raise the attachment, 
but it proved unsuccessful. Hence the present suit. 

[651] The defendant {mter alia) contended that, under the provisions 
of s. 42 of the Specific Relief Act I of 1877, the suit was not maintainable; 
that Nurbibi bad no title to the property which she pretended to give 
away ; that the property had been mortgaged to him with possession by 
Saheb-ul-Nissa; that he had been in possession since 1871 ; that he had 
obtained a decree against it ; that the plaintiff could not compel him to 
raise the attachment which he bad placed in execution of that decree, and 
that the deed of gift was invalid according to Mahomedan law, there 
having been no possession accompanying the gift. 

The substantive part of the deed of the gift ran as follows : — 

“ To Mohinudin valad Gulam M., by caste, a Mahomedan. age about 
twenty years, inhabitant of Badekha’s Cbakla in Surat. Executed by Bai 
Nurbibi, the widow of Tajudin, aged about ninety-five years. To wit : I 
give in writing this deed of gift to you as follows You are the son of 
my deceased son. Consequently I protected you, and brought you 
up from your infancy ; and as you render me service and attend 
on me I give you in gift all my undermectioned property which was 
caused to be put into my possession by the Nazir under the order of the 
Assistant Judge of the Court of Surat by virtue of the decree passed in 

my favour, together with the profits thereof from the year 1877. And I 

deliver the property into your possession. Therefore, you are the owner 
^ereof in every respect. Do you, therefore, enjoy and manage the same. 
Therein any objection raised by my heir shall not prevail. Should they 

raise any, the same shall be void’' * 

. In Suit No. 2592 of 1872 on the file of the Court of the Subordi- 

nate Judge and No. 18 of 1875 on the file of the District Court, the Assistant 

Judge at Surat passed a decree directing that the land belonging to my 

share should be given to me. The same was confirmed by the High 

Court in Regular Appeal No. 221 of 1876 on the 30t,h of August 1876. 

Having executed the said decree I have taken the said property into my 

possession ; and there remains some property of which possession is still 

to be taken. The remaining right under the said decree I have also given 

you in gift. You are, therefore, entitled to execute the said decree and 

take possession of the [652j said property. I have made over the said 
decrees to you. ” * * * * •■= * * 


The Court of first instance found the claim not barred, the suit 
having been instituted by the plaintiff within one year of the day on 
which the Court disallowed the plaintiff’s objection to the defendant’s 
attachment of the property in question. But that Court was of opinion 
that the defendant had been in continued possession of the lands ever 
since hi^s mortgage in 1871. It thought that assuming that Nurbibi had 
received possession of the lands in execution of her decree, it was probable 
that she lost It as soon as she had got it, and, that it was impos- 
sible to believe that Nurbibi was in possession of the property, the 
subject of the gift, at the date of the gift in 1877. Holding the gift 
invalid. It rejected the plaintiff’s claim on that ground and also on the 
ground that Nurbibi had not whoUy relinquished the lands. 
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Id appeal the only issue tried was as to the validity of the gift. The 
Assistant Judge said: “ In the present case it is the possession of the 
donor which has been disputed. The question is one of the evidence, and 
I find it recorded that certain lands were measured and marked out with 
pegs as the lands which fell to Nurbibi's share under the decree gained by 
her against her relatives, Saheb-uI-Nissa and others. I find that there 
is no other act shown to have been done by her, on her hehalf, which 
would prove that she had really taken possession of the land to hold it 
against all comers, and it appears that the defendant, so far from acknow- 
ledging Nurbibi's possession, protested in person against the land being 
measured and marked out and he was never ejected from it. The act of 
measuring and marking out the land may perhaps amount to a taking 
possession by Nurbibi as against her relations, the defendants in her suit ; 
but I consider that as regards the present defendant, who was not a party 
in. that suit, and wbo was in actual possession of the land at the time, the 
fact that Nurbibi’s friends measured and marked out her share is quite 

inadequate to prove that defendant lost possession of the land and that 
Nurbibi acquired it. 

On these grounds the appellate Court agreed with the Court of first 
instance in holding this deed of gift invalid. 

[653] The plaintiff appealed to the High Court. 

The appeal in the High Court was heard on the 31st of July, 1882, 
by Kfmhall and Pinhey, JJ. 

Nanabhai Haridas (Government Pleader), for the appellant. — The 
District and Subordinate Courts were in error in thinking that actual pos- 
session was necessary to validate a gift under the Mahomedan law. In 
some cases it would be imoossible to give physical possession. The case 
at pp. 201 and 202 of Hacnaghten’s Princioles of Mahomedan Law 
(4th ed.) lends apparent support to the view held bv the lower Courts, 
but that this view is erroneous is shown by the reply to case 10 at 
pp. 207 and 208, where, according to IBuhroo rayiq, " a man makes over 
his outstanding debts by gift to a person who is not indebted to him, 
directing the donee to collect such debts and take them for his own use; 
this gift is^ valid. ’ Power to take possession is equivalent to taking 
it. Paillie s Muhammadan Law, 514. The gift of a debt to any 
other than the debtor is lawful on a liberal construction where 
the donee is directed to take possession of it, and I ask for a liberal 
construction : Baillie’s ^luhammndan Law, 522. As to what may be 
given, there is no restriction. Anything which may be the subject of 
property or of contract may be the subject of gift. A bond can be given 
away by the conveyance of it to the donee : Elborling, pp. 126 and 129, 
paras. 270 and 272. In Navab Umjad Ally Khan v. Mt. Mohumdee 
(1) a gift, inter vivos^ of Government promissory notes by a father 
to nis son accompanied by a delivery of possession and transfer into the 

without any reservation of the dominion over the corpus by 
0 doDoi, except a stipulation for the right to the accruing interesi 
on the notes during the donor’s life, to be applied by him to certain 
religious and charitable purposes, was held bv the Privy Council to be 
a valid g^fb according to the Sheah school of Mahomedan law. Effect 
should be given to the manifest intention of the parties. Suppose a Maho- 
medan landlord grants a lease for twenty years, and has a reversion. He 
^asun oubted right to give it away. The law does not necessitate his 


(1) 11 M.I.A. 617. 

890 



Ill] 


MOHINUDIN V. MANCHERSHAH 


6 Bom. 655 


waiting for twenty years. [634] Take the case of alienations of land 

revenue by Mahomedan rulers to donees of the same persuasion. No 

right to resume such alienations has ever been put forward on the ground 

of want of possession in the donor and want of seisin in the donee. 

The Hindu law is in this respect the same as the Mahomedan law. 

Directly the share of Nurbibi became defined, it became separate property 

and she could give it away, especially after the demarcation of the lands 

by authority of tbe Court. It is reasonable that the same principle 

should be applied whether the gift is to be enforced against the co-sharers 
or third parties. 

Manekshah Jehangir Shah, contra . — The defendant having been in 
possession of the lands claimed hy the plaintiLf Nurbibi could not give 
possession of them to the plaintiff. Under the Mahomedan law a thing 
mortgaged, lent out, or sued for in the Court cannot be the subject of gift : 
Elberling, page 129, para. 272; Macnagbten’s Principles, pp, 50, 51, 201 
and 202. The case at p. 201 is clearly in our favour. 

Nanabhai Haridas \xx reply. — The Mahomedan law must be construed 
liberally. Ghoscs in action cannot be delivered except by declaration, nor 
a work which a man writes and registers, nor an invention of which the 
inventor takes out a patent. It is not to be supposed that these cannot 
00 given away. These kinds of property were not known to the Prophet 
and no precise provision therefore exists. The plaintiff was a minor at 

the date of the gift, and, therefore, transfer of possession was not indisnen- 

sable. 


JUDGMENT. 

'It appears that two Mahomedans, by name Siheb- 
, . Abdul Rahim, the mother and uncle respectively, of the 

plaintiff, mortgaged in 1871a portion of the family property, of which 
they were tenants jointly with their relative Nurbibi, the grandmother 
of the plaintiff, to the defendant in this suit. Subsequently defendant 
obtained a decree against his mortgagors, and in satisfaction thereof 
proceeded to attach and sell tbe property mortgaged. Plaintiff aoplied 
for the removal of the attachment, alleging that the said prooertv 
had belonged to his grandmother Nurbibi. who had [653j made 
a gift of It to_ him. His application being unsuccessful in the 
summary investigation which followed, plaintiff brought this suit to 

dispute was his. and was not liable 
to be attached and sold m execution of defendant’s decree against Saheb- 
ul-Nissa and Abdul Rahim. 

..nif aforesaid Nurbibi bad brought a pauper 

? Q u registered as of 1875. for partition 

against Sabeb-ul-Nissa and Abdul Eahim, and obtained a decree in 1876 

‘a ® mortgaged to tbe defendant was,’ 
as the Assistant Judge buds, measured and marked out with pe^s as 

the whmh fen to Nurbibi’s share under it.” Subsequently to "this 

r.K , 10‘3‘/®bruary 1877. Nurbibi executed the deed of gift on 
which the plaintiff bases bis claim. 

no dHpube as to the above facts, but the plaintiff’s claim has 

of the Mahomedan law, inasmuch as thl donor 
oi the land in dispute, the Assistant Judge 

land might amount to a taking possession by Nurbibi as against her^relatives 
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against whom she obtained her decree, it was quite inadequate to prove 
that defendant lost possession and Nurbibi acquired it. 

A further ground for holding the gift bad was found in the circum- 
stance that there had not been an entire relinquishment on the part of the 
donor. 

Now, it is beyond dispute that to make a valid gift under the Maho- 
medau law, it is requisite that there should be acceptance with seisin or 
taking possession ; and it is no doubt an essential condition, as observed 
by the Assistant Judge, that the donor should be in possession of wbat he 
or she professes to give, but the question which naturally suggests itself 
in this case is, can a gift be valid as against one person and void as against 
another : in other words, was there the possession in Nurbibi requisite 
to comoletethe intention, which the words of the d^ed clearly import that 
she had, to make a complete gift and transfer of [656] possession of the pro- 
perty in dispute as against her relatives, bub nob as ag linst the mortgagee. 

That Nurbibi was at one time in possession of the whole of the 
family property is clear from the circumstance that the tenancy was joint, 
and although land being joint property cannot be bestowed by the contract 
of nibah, it is equally clear upon the authorities that immediately her 
share became defined, i,e., became a separate property, it would have 
been competent to ber to have made a valid gift of it. That being so, a 
fortiori it was competent to her to make a gift of her share after it was 
separated off by metes and bounds, and reason requires that the same 
principle should be applied, whether the gift is to be enforced against the 
other co-sharers or against a third person claiming to have possession 
under them. None of the text-books with which I am acquainted contain, 
so far as I am aware, any decision or reference to this point, and, more- 
over, assuming that no possession had been given under the decree as 
against any one, I know of no reason why the transfer of the decree to the 
plaintiff should not be valid so as to enable him, if bis claim be in 
other respects good, to succeed upon it as against a trespasser. Having 
regard to the circumstances of the property, and to the fact that the 
decrees relating to the pronerty were handed over with the deed of gift 
to the plaintiff, it would be idle to contend thfit there has been no livery 
of seisin. Possession arises from abandonment of the dorior, and the 
Assistant Judge has quoted this passage from the Tohfa, p. 59 of Volume 
4: The declaration of the donor that he has given possession is sufficient 
to denote real possession.” 

It is true that the Assistant Judge has found that Nurbibi interfered 
with the management of the property, after the declaration of giving 
possession, from which he concluded that there had not been an 
entire relinquishment by Nurbibi, but he appears to me to have left 
out of consideration one question of vital importance, yiz,, the status of 
the plaintiff at the time of such interference ; for if the plaintiff was then a 
minor and living under the guardianship of hisgrandmother, the conclusion 
was not justifiable. See the decision of the Judicial Committee of the 

[657] Privy Council in Ameernnissa Khatoon Abdoontssa Khatoon (l) 

in which it was held that where there is on the part of a father or 
other guardian of a minor a real and bojia fide intention to make a gift 
to the minor, the Mahomedan law will presume the subsequent holding 
of the property by the father or guardian to be on behalf of the minor. 
There is indication in the papers put in by the defendant of the plaintiff 
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having been to a latie period under the guardianship of Nurbibi, but it is 
necessary that there should be a distinct finding by a competent Court 
on the point. On the case going back therefore, an issue should be 
framed accordingly and evidence received. If this issue be found in favour 
of the plaintiff, it will still remain to be determined whether, the gift to the 
plaintiff being valid, the defendant was entitled to attach and sell the property 
so conveyed. Why the particular portion of the family property was marked 
out and measured in execution of Nurbibi’s decree is not intelligible. I think 
this is clearly not a case of a hiba set up to defeat the claims of 
creditors. The suit for partition was instituted very shortly after the 
mortgage to defendant, and it was through no fault of Nurbibi apparently 
that three years were consumed in deciding on her claim to sue as a pauper. 
There is nothing to show that Nurbibi bad knowledge of the mortgage. 
It is hardly possible that an old woman between 90 and 95, as she is 
stated to have been, would have been active in getting land, that had been 
mortgaged by her relatives, allotted to her share, and the idea of her being 
in league with these relatives would appear to be negatived by the fact 
that while her execution proceedings were pending, these same relatives 
allowed an award to be made against them at the instance of their mort- 
gagee, which award was immediately filed in Ooflrt. 

I would reverse the decree of the Court below, and return the case 
for retrial. Costs to follow the final decision. 

^ PiNHET, J. — I am of opinion that the decree of the District Court 
is right, and should be confirmed. 


It has been found as a fact bv the District Court, and it is 
indeed admitted, that the defendant Manchershah has been in [ 658 ] 
possession of the land in dispute from the time when it was mortgaged 
to him in 1871 up to the present time; and from this it seems to me to 
follow as a necessary consequence that Nurbibi was not in possession 
of the said land, and could not, therefore, under Mahomedan law, pass it 
by way of gift to the plaintiff on the 10th February, 1877, the date of 
the deed of gift, Ex. 30, on which plaintiff relies. 


The land was mortgaged, with possession, to the defendant Mancher- 
shah in 1871 by Saheb-uUNissa and Abdul Babim, the mother and uncle 
-of the plaintiff, and defendant Manchershah has obtained a decree against 
^0 m(^tgagor8 for the recovery of the amount of his mortgage lien. 
Plaintiff has instituted this suit to prevent the defendant Manchershah 
from executing his decree against the mortgaged pronerty, on the ground 
that the said property together with other property, was assigned to 
the plaintiff on the 10th February. 1877. by a deed of gift executed by 
hi9 grandmother Nurbibi, the mother of his father and the mother-in- 
aw of baheb-ul-Nissa, one of defendant Manchersbah*s mortgagors. 

Nurbibi is described as an old pardah woman of ninety or ninetv- 

^e on the date of the deed of gift, and she has since died. As she was a 

Mahomedan It would not be strictly oorreot to describe her as a member 

of a ]omt undivided family, because that is a toohnical description applied 

to Hindus ; but, at all events, the property of the family, to which she 

•belonged, had never been divided into shares and allotted to the different 
members of the family. 

Some time after the mortgage of the property in dispute (which is 

^nly a small portion of the property that then belonged to the family) to 

the defendant Manchershah, Nurbibi instituted a suit against defendant’s 
mortgagors and other members of their and her family for the recovery of 


893 


1882 

AUG. 21. 

Appel- 

late 

Civil. 

6 B. 650== 

7 Ifld. Jur. 

91. 


1882 

Aug. 21. 

Appel- 

late 

Civil. 

6 B. 650 = 

7 Ind Jar, 

91. 


6 Bom. 639 


INDIAN DECISIONS, NEW SERIES 


[Yol 


her share of the family property. She did not make Manchershah a defend- 
ant in that suit;. She obtained a decree awarding her share of the family 
property. 

After obtaining her decree, Nurbibi proceeded to execute it. The 
decree was executed by marking or pegging out a portion of the property 
as her share. 

[659] I remark, but I need not base any argument on the fact, that 
in allotting and marking o£f the share of Nurbibi, instead of marking off a 
portion of the property in the undisputed possession of her judgment- 
debtors, she or those acting for her got a portion of the property allotted 
to Nurbibi, which included the land previously mortgaged to Manchershah 
and in his possession. As Manchershah’s possession has never been dis- 
turbed to this day, it is clear that Nurbibi never got possession of the land 
mortgaged to Manchershah, although she may have got possession of the 
land all round it. Nor did she file any suit against Manchershah to eject 
him or to get rid of his lien on the land in bis possession. What she did 
was this. She executed to her grandson, the plaintiff, the son of one of the 
mortgagors and the nephew of the other, the deed of gift, Ex. 30, whereby 
she professed to make over to the plaintiff all she had obttined or was ta 
obtain under her decree. And under this deed of gift plaintiff now sues to 
prevent Manchershah from executing his decree against the mortgaged pro- 
perty in his possession, or, in other words, to get possession of the land now 
in Manchershah’s possession without paying the lien with which it is 
burdened. I am very strongly of opinion tha^ the plaintiff is nob entitled, 
under Mahomedan Law. to succeed : for the land in dispute being in the 
possession of Manchershah and nob of Nurbibi, the latter could nob and 
did not give possession of the land in dispute to plaintiff, ani that, there- 
fore, the deed of gift is, according to Mihomedau law, invalid, aud fails so 
far as the land in dispute is concerned although the gift may be valid and 
good as to the rest of the property which it purports to convey to the 
plaintiff. And it is to me at all events satisfactory to find a technical rule 
of law subserving the justice and equity of the case : for it is dear that, 
apart from legal considerations, it would be a great wrong and injustice if. 
plaintiff, who has not paid a pie for the property, were enabled to take 
possession of the property without paying off the charge on it put by his 
own mother and uncle, and to defeat the mortgage granted to defendant 
bona fide and for valuable consideration. 

What I have said above disposes of the caso on its merits, according 
bo my view of it. But I should like to make oue further remark on another 
point noticed by the District Court. [660] The District Court held the 
gift invalid, uob only because Nurbibi not having possession could nob 
have given possession to plaintiff, but also because Nurbibi never entirely 
relinquished the property, as she was proved to have taken leases from 
tenants for a portion of the property after the deed of gift. I understand 
my brother Kemball to consider the taking of these leases by Nurbibi 
not inconsistent wibli an entire relinquishment of the property, as 
plaintiff was at the date of the deed of gift only twenty years of age, and, 
theiefore, legally a minor, and Nurbibi may therefore have been acting as 
plainbitl s guardian. It seems to me, however, that no such presumption 
arises, nor indeed that any such inference is probable in this case. In the 
first place, as plaintiff’s mother was alive, she. and not Nurbibi. would be 
plaintiff s guardian according to Mahomedan law ; and, in the second place, 
it is much more probable that a Mahomedan male of twenty would give 
leases of land than that an old pardab woman of ninety or ninety-five would 
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undertake such a duty. And if her manager (witness 17) took the leases as 

agent for the owner of the property, it is much more probable that he would 

take the leases in the name of plaintiff if he were the owner than in the 

name of Nurbibi if she were not the owner and had entirely relinquished 
the land. 

I do not, however, rest my judgment on this second point. I prefer 
to rest it on the first, viz., that the gift to plaintiff of the land in Man- 
chershah’s possession was invalid according to Mahomedan law, as this 
seems to me to meet the justice of the case. 

I would confirm the decree of the District Court with costs. 

Kkmball and PlNHEY. JJ., having differed in opinion, the case was 

referred to MiiVlLL, J., before whom the same pleaders aopeared and 
argued as before. 


PINAL JUDGMENT. 

Melvill.J.— The instrument of gift on which the plaintifif founds hia 

claim purports to convey to the plaintiff, first, certain lands (including the 

land in dispute), of which the donor Nurbibi professess to have obtained 
possession under a decree against her co-parceners, and, secondly, all rights 

which might be recoverable under the decree, in so far as it had not been 
executed at the date of the gift It is not necessary to consider what 

L rSfiil ft’ Mahomedan law, of the latter provision, 

because [661] the plaintiff is not now seeking the benefit of that 

provision. He does not come into Court to execute the decree, but 
to esbablisa his rigbt by suit to land, which the deed of gift alleges 
and the plaintiff alleges, to have been actually recovered by NurbibiTu 
execution of the decree. The question, therefore, is that which has been 
put in issue by the Courts below, viz., whether Nurbibi had such posses- 
sion as would enable her to make a valid gift according to Mahomedan 

by the Courts below.— and by that finding 
this Court 13 bound,— that tbe defendant was, at tbe date of the gift m 

actual possession under a mortgage executed by Nurbibi’s co-parceners ■ 

and that Nurbibi in executing her decree, failed to eject him. The posses- 

obl.i„d «na.r , 224 of A.t VUI of 4859 ; oodTboXSh p„LS„„ I)' 

as against the defendant in the suit, equivalent to actual possession it is 
bb.....be d..o,of .b„i,f wb“b 

Fo’ SiT488rd.o.;.d“;ST„go(“ 

Mahomedan so situated may sell thf pro DeVt^ h.? ^h "^ ^ 

that judgment is that he cannot make a gift on^ And ® 

No. 6 .. vo,y o]..r oo the point. Th. cf.o is thnV’Sd “ 

Q- A person executed a deed of gift in favour nf 

donor! proprietary right to certain lands, of wh^ch^he '(the 

donor) was not in possession, but to recover which ho? k 

a month after executing the'^derd.'rdlfdie^ a^th? Z:^in 
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of the gift, lays claim to the litigated property. Under these circum- 
stances, is his claim, under the deed, allowable? 

R. The gift of a thing nob in the possession of the donor during his 
lifetime is null and void, and the deed containing such [662] gift is 
of no effect, because, in cases of gift, seisin is a condition. Gift is rendered 
valid by tender, acceptance and seisin ; but in gift, seisin is necessary 
and absolutely indispensable to the establishment of proprietary right. 
According to the Heiaya : Gifts are rendered valid by the tender, acceot- 
ance and seisin. The Prophet has said, a gift is nob valid without seisin. 
So also if ike thing given he paiuned to, or usurped by, a stranger.’ So 
also is the Surhi Viqnya ; A gift is nerfecbed by complete seisin.’ As 
the gift, therefore, is null, the claim of the donee is inadmissible, and the 
deed is invalid, as far as regards the lands of which the donor was never 
possessed, l^ut, with respect to the other lands conveyel at the same 
time, the donee is entitled to them, if the donor put him into possession. 
If, however, the donor died, without conferring possession, the claim of 
the donee to them also is inadmissible.” 

To this case Mr. Macnaghten has subjoined the following note: — 
The reason of the rule is, that seisin and delivery cannot be effected when 
the thing is not in the possession of the donor. It is of no consequence 
how the possession has been parted with, even though the proprietary 
right be expressly retained, or claimed, as in the case of apledge or of an 
'usurpation ; but if, after the donor recover it, he pub the donee in posses- 
sion, lb is sufficient.” It wxs contended by Mr. Nanabhai that the plaintiff 
was a minor at the time of the gift, and that Mahomedan law does nob 
require transfer of possession when the donee is a minor. Bub the 
authorities seem to go no further than this, that when the donee is a 
minor, possession may be had by a trustee on his behalf. They certainly 
do not seem to justify me in bolding that a person out of possession may 
give to a minor what he could nob give to an adult. 

For these reasons I think that the decree of the District Court must- 
be confirmed with costs. 

The decree of the District Court was, in accordance with the ooinion 
of the majority of the Judges, confirmed with costs. 

Decree confirmed. 




[663] APPELLATE CIVIL. 

Before Mr. Justice Melvill and Mr. Justice Pinhoj. 

Dandekak (Applicant) v. Dandekars (Opponents).* 

1 14th August, 1882.J 

ArbUralion- Award-Oral award-iyriiisn award not signed bg all the arbitrators- 

525. 626, 520, ci. ia) -Arbitration without the ‘ '877. 

•irs x‘.ni;rar 

z L“,s.'o,'r 

batwaen the oirtias ware rafecrod to aevan arbitratora with- 
.ntarvoauoo of a Cart. Tda arbitratora. or so many of tKs oould 
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be got together, held sittings extending over some months, and at each sitting 

they oame to a decision, either unanimously or by a majority, on different ques- 
tions submitted to them. These decisions were entered on the minutes of their 
proceedings ; and at their last sitting the arbitrators all agreed and informed tho 
parties that the decisions so arrived at constituted the final awacdi and gave 
directions for embodying those decisions in the shape of a formal document 
which was dpwn up on a subsequent day, but was signed by four only out of 

the seven arbitrators The remaining arbitrators not beingasked to sign it. thev 
never did sign it. & 

Held that the actual award was an oral award made by all the arbitrators on 
the last day of their joint sitting, and the drawing up of the formal award was a 
purely ministerial act to give effect to the previously completed judicial act The 
omission to take the signatures of the minority of the arbitrators to the document 
which formed the record of the award, was not fatal to the award. 

Amongst other matters the arbitrators were asked to make a division of certain 
fieldsto which the parties ware equally entitled. The arbitrators decided the 
other matters, but as regards the fields said that it was inconvenient to do so in 
consequence of the rams, and ordered the parties “ to receive the profits half 
and half and to pay the assessment half and half.” 

that the award left undetermined one of the principal subjects of dispute * 
and a3 the Court had no powar to remit the award to the arbitrators, the appli- 
cant was entitled to a judgment setting aside the order for filing the award. 

fP., 8 A, 340 = 6 A.W.N. 107 ; 16 A. 231 = 14 A.W N 60 * 9 C 57*5 • 11 n i«R * Hnni 

20 (210) ; R.. 17 A, 21 = 14 A.W N isT (?.’b ) ;‘27 A.' 526 = 2 A t, J 41fi 

28^B^87‘ fi n ^ B. 82 (86) ; 20 B. 596; 

W N 256-^9 o C.L.J. 110 = 16 0 

• , • application for tbe exercise of the Court’s extraordinary 

directed* an award of arbitration which -was 

JuS of NMik Subordinate 

members of the Dandekar family of the village of 
Mabim m the Thana Coliectorate. The applicant and the' father of the 
opponents were brothers living in union. They [664] separated but 

Sr of the opponents 

died. The applicant and the opponents thereafter divided among them 
selves so much of the property as they could amicably agree ^0 ^ 

Tf ^POOioted seven persons arbitrators on thelT^-h 

of November. 1877, to partition it within a year. An award was accord 

mgly made, which Gopal Ramrav Dandekar applied to the First Class 

025 of Act X of 1877 *^His 
^ephews, Sakharam, Abaii and Vaman opposed the application on the 

thaMf^* (*«««»• a^*a) that the award was not signed by all the arbitrators- 

that It was not unanimous; that it was not made known to all tfa: 

plete and Wf n Tf it bore date ; that it was inoom- 

SehC undetermined important points submitted to thearbitrators’ 

The Subordinate Judge directed the award to be registared 

The applicant applied to the High Court. 

^wrar% and Paw*fraw(7 SaZift/iaira, for the applicant. 

-a. T, Telang and M, 0. Apte, for the opponents. , . ^ ' 

JUDGMENT. 
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1 I Sectiops 525 and 526 relate to. arbitration awards which, as in the 
present case, have been made without the intervention of the Court, 
Section 525 provides that an application to file such an award shall be 
riumbered and registered as a suit, and that notice shall be given to the 
parties, other than the applicant, requiring them to show cause why the 
award should not be filed. Section 526 says : “ If no ground, such as is 
mentioned or referred to in s. 520 or 521, be shown against the award, 
the Court shall order it to be filed, and such award shall then take effect 
as an award made under the provisions of this chapter/* 

It was contended for the applicant that it was not competent to the 

Subordinate Judge, under the provisions of this section, to order the 

award to be filed, inasmuch as certain bona fide objections, of the 

nature mentioned in ss. 520 and 521, were [665] taken to the award, 

though they were not established to the satisfaction of the Subordinate 
Judge. 

The case principally relied upon was that of Sree Ravi Chowdhry v. 
Denobmidhoo Choiudhry (l ) in ;Which Mr. Justice Pontifex said : “It is 
true that, in cases under s. 525, the parties cannot obtain the advantages 
of the provisions contained in S9. 518 and 520, and, therefore, an appeal 
might be, more necessary under s. 525 than under s. 522. Bub, in my 
opinion, this goes to show that it was not intended that an award 
should be filed under s. 525, if either of the parties to the reference showed 
cause against it by affidavit or verified petition within the provisions of 
s* 520 or 521. In such cases I think it would be the duty of the Court, 
:wibhoub inquiring into the validity of the cause so shown, to refuse 
the application to file’ the aw&rd, and to leave the applicant to his 
remedy by suit.*' The reasons given for this opinion seem to be 
that questions of considerable delicacy and difficulty may be raised under 
'83. 520 and 521. and that grave- inconvenience and possible injustice 
might arise if a Subordinate Court were allowed to dispose of such ques* 
fcions finally and without appeal. It appears to us, however, that, while 
this may be a very good reason for an alteration of the law in respect to 
appeal, it is not a sufficient reason for putting upon the words of the exist- 
ing law a construction other than that which they would ordinarily bear. 
Moreover, it would bo unreasonable bo suppose that the Legislature in- 
tended that a mere allegation of thsexisbence of cause, without any inquiry 
whatever into the validity of the cause alleged, should be sufficient to 
prevent the filing of an award. This would be to render the filing of the 
award impossible in altnosb every case. Mr. Inverariby admitted this, but 
suggested that the Court to which the award is presented may inquire into 
the cause shown, so far as to ascertain whether there is a bona fide con- 
tention, ibut no further ; and he referred us to an unreported decision of 
Mr. Justice West in Chambers {Moolchand Ranchodev. Chotalal Hurlo- 
chand, 8th December 1381). in which it appears from the learned Judge’s 
notes that he expressed an opinion that when a prma facie substantial 
case IS made out against ap awf^rd. the Court. [666] should xefuse 
to file it. and should leave the applicant to this remedy* by a suit 
on the award. We confess that we feel groat difficulty in 'adopting 
this construction of s 526 :i >nd ; wp think that, if the Legislature 
had intended it. it would have expressed its inteution in much more dia- 
“bnot.wpras. The term “ to sh6w cause" is a technical tbrm, having a 
^Slpelbondc.r^tood meaniiig.'* It does Pot mean merely to allege cause nor 
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even to make out that there is room for argument, but both to allege cause 
and to prove It to the satisfaction of the Court. Wa think we may safelv 
say tha,t the term is used in this sense in every other part of the Code in 

which It occurs (a.i,.. in ss. 479 and 485) ; and we do not see how we 
anT5^26^ ^ construction upon it in ss. 525 

grounds were shown against the award before the Sub- 
oidinate Judge, and have been relied on in this Court. The first is that 

orVInd thTt? ®’Sned by four only out of the seven arbitra- 
tors, and that the remaining three were not asked to sign, and never did 

sign It. It IS proved, and is, indeed, admitted, that this is true in regard to 

which the award is set forth, and which was signed on 

he 5th October, 1878. Bet the e.ee ro.de (or the oppooeot, bSoro w“ 
that the award was not effected by the document in question, nor on the 
date on which it was signed, but that what really took place was this 
The arbitrators, or so many of them as could be got together, held sit- 

sZ Ahif a^^each sitting they came to a deci- 
to thern^^ '“aiority. on different questions submitted 

?"■’ r 'r "■» ti" he 

conatituted tha final award, and gave directions for embodying those deci 
sions, in the shape of a formal document. Thus, the actual^ award was 
a 0 al award made by all the arbitrators on the 25tb August and the 

the document was a purely ministerial actTgivs effect 
hink Sr'tlr — ^ ed. If this contention be made out we 

ro?be S ‘he record of their award! wouW 

«o( reap (or coceli * tX, S o.’^s" o'S 

Se Court - “y opinion, render the awlrd ^w blre 

the Court invalid. The statements now made bv the arbitra tni-= Tf 

Ganesh and Trimback, are untrustworthy and corrupt I hold ’thaTtlf’ 

award before the Court was made by che'said persons and tW 

no reason why the award should not be filed.” This is a vLv etar 5 /• 

:r.rhrr.r.Lr.bt“^ 

mdooco on whioh it ooold bo !oppWtod““wo*K?.,'d a' °° 

bearing on the question and though nossiblv wa 

at the same conclusion as the Subordinate Judeo w arrived 

there is eo evidence to support " ^^y ‘\at 

arbitrator Pandurang (witness No Annf-oinc i- V (deposition of the 

ed, would justify the finding of the believ- 

to ..y, ..dtVKil'e, 

iTSirs £.‘hMtr z,’ rnff a'“T “ 

tb« applicnl to t Sgoert*?’ Tif't'Zr °“Thii°'°h°’ “? ““‘I* 

award has left undecarmined a matter and objection is that the 

referred to arbitration, uf., the Partitio^ orSrtlirfi^ldTaS^^^Lrdl!; 
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twelve villages, regarding the division of which the parties were at issue. 

The agreement of reference says ; " Partition of some of the property was 

made by ourselves, and the rest has remained undivided. As there is no 

certainty of the same being divided by ourselves, the arbitrators have 

been appointed." It is admitted by both sides (Exs. 56 and 68) that at 

the time of the reference the narties received the rents of the undivided 

* 

lands, and paid the assessment, in equal moieties. It is, therefore, quite 
clear that the object of the reference [ 668 ] was, so far as regarded these 
lands, to obtain a division by metes and bounds, which the parties were 
unable to make for themselves. Now, how is this matter dealt with in 
the award ? Paragraph 23 is as follows : — 

" As it is nob now convenient to divide and take the field lands men- 
tioned below, it is decided that the parties should act in respect thereof 
as stated below. The lands are, &c. ; (the lands are then enumerated). 
At present it is not convenient to divide and take the above field lands. 
Therefore, it is decided that the two parties are entitled to the lands in 
equal moieties ; and, until the same are divided and taken, the two parties 
are to receive the profits thereof half and half, and to pay the assessment 
half and half." 

It is admitted that the incovenience referred to in this paragraph was 
simply the incovenience which the arbitrators would experience in going 
upon the lands in the rainy season — a very insuflQcient reason for the 
omission to divide the lands, inasmuch as the award need not have been 
given till the 17th November, i.c., at least a month after the rains 
would have ceased. But even if the reason assigned were better than it 
is, it would not alter the fact that the award leaves unsettled one of the 
principal subjects of dispute and reference. In respect to the field lands 
it leaves the parties in exactly the same position in which they were be- 
fore. It declares them to be equal sharers — a matter regarding which 
there was no dispute: but instead of partitioning the lands, it obliges 
the parties to do this for themselves, or to have recourse to litigation, al- 
though the whole motive of the reference to arbitration was that the 
parties could not agree to a partition among themselves, and wished to 
avoid the necessity of litigation. It seems to us that, as ground has been 
shown against the award, such as is mentioned in s. 520, cl. (a), and 
affecting the award in an important particular ; and as we have no power 
to remit the award to the arbitrators for reconsideration and amendment, 
the applicant is entitled to a judgment setting aside the oi'der for filing 
the award. 

We reverse the Subordinate Judge's order accordingly, with costs on 
the opponents, Sakharam, Ganesh and others, throughout. 

Order reversed. 
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[669] APPELLATE CIVIL. 

Before Sir Gharles Sargent, Kt., Acting Chief Justice, and 

Mr. Justice MelvilL 


Ganga Mulik (Plaintiff) v. Bayaji Uyefendant)J 

[29bh June, 1882.] 

^lortgu^e suit Account— Evidence —Btirdeu of proof. 

In a mortgiige suit, where the defendant admitted that he vvas in possession oi 
the proparty in dispate as a mortgagee uader the plaintiS, bat refused to put in 
evidence the mortgage-deed which was insufi&oiently etampe !• 

Held that the plainbifi was entitled to redeem, on paying what was due from 
him on the mortgage, together with the costs of the suit, a-id ih it if the mort- 
gagee refused to pay the penalty and put the mortgage-dee l in evidence, he could 
only be credited in the account with the sum which the p! dauff admitted to be 
the amount of the principal, and must be debited with the income derived from 
the land since he (mortgigeej had been in possession. 

In t iking the account on a m irtgage. it lies upon the m 'rtgagee to prove what 
IS due from the mortgagor in respect of principal and interest. 

®' 617 of Act X of 1877 this case was refen e 1 for the opinioQ 
ot the High Court by Rao Saheb Gulabdas Laldas, Secou i Glass Subordi- 
nate Judge of Vita, in the district of Satara. 

u plaintiff Ginga sued for possession of certain land, alleging that 
It had been mortgaged to the defendant for Rs. 49 ; that the defendant riad 

u“ enjoyed the profits of the land ; that the mortgage- 

e ad been satisfied ; and that the plaintiff, therefore, was entitled to the 
pcws^sion of the proparty. The defendant produced th i mortgage-deed, 
which was dated the 13sh July 1870, and pleaded that ha had a right 
to continue m possession under it. Tae Court held the mortgage-deed to 
a insumciently stamped and inadmissible in evidence, unless the defend- 
ant paid the penalty with the amount of the deficient s amp dutv. The 
aeiendant refusal to pay it, but contended through his nleader that the 
piaintifl was not entitled to recover possession of the land, except on 

mu mortgage, as admitted bv him in the 

plaint. The Subordinate Judge was of opinion that the plaintiff had a 

who without paying anything to the defendant. 

who lefused to pay the penalty and put the mortgage-deed in evidence. 

r67m nT ® u®'* question whether the 

hv hi ^8.8 bound to pay the amount of the mortgage admitted 

the inadmissible in evidence on account of 

the refusal of the defendant to pay the penalty and add.tional stamp dutv 

person *’^® 
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of having admitted that he is in possession 

redeem Tnn “ “'’u'!""®/ "“f®/ '='^® titled ?o 

with the Lcf ^Yfu^ IS found duo from her on the mortgage, together 
gagee to prove what is due from the plaintiff in respect of principal and 
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interest. If, therefore, he refuses to pay the penalty and put the mortgage- 
deed in evidence, he can only be credited in the account with the sum of 
Rs. 49, which the plaintiff admits was the amount of the principal. On 
the other hand, he would have to be debited with the income derived from 
the property since he has been in possession, for which he must account. 
If the latter exceeds the Rs. 49 and costs of this suit, possession should 
at once be given to the plaintiff. If, on the other hand, it falls short of 
the Rs. 49 and costs of the suit, then she must be put in possession, in 
case she pays the balance within six months after the said balance has 
been ascertained, and in default she must stand foreclosed. 


6 B. 670. 

APPELLATE CIVIL. 

Before Sir Michael Roberts Westropp, Kt., Chief Justice^ and 

Mr. Justice F. D. MelvilL 


Nilkanthapa Malkapa {Original Plaintiff), Appellant v. The 
Magistrate (First Class) in Charge op the Sholapur Taluka 

{Original Defendant), Respondent.* [13th April. 1880.] 

Civil Procfdure Code {Act X of 1877), s. 416— Bow6a?/ Act V of 1679, s. S'!— Practice 

— Prccedure—AnitTidment of plaint— Substitution of par tics— Criminal Procedure 

Oede, Act X of 1872, s. 521— Ordfr by Magistr ate for removal of obstruction from a 
lublictficroughfare—Suit against Magistrate to establish right. 

Under 9. 521 of the Criminal Procedure Code, Act X of 1872. a First Class 

M'tgistrHte in charge of a taluka made an order, declaring certain land to be 

part [671] of a public thoroughfare, and directing the plaintiff to remove the 

Obstruction caused by him to it. The plaintiff sued the Magistrate to establish 

hi3 right to the land, alleging that it was his private property, and that the 

Magistrate’s order was wrong. The Assistant Judge, who tried the suit, dismissed 

it, bolding that it did not lie against the Magistrate. On appeal to the High 
Courts 


Held, that the Assistant Judge might have properly permitted the plaintiff to 
amend his suit by striking out the name of the First Class Magistraio as defend- 
ant, and substituting in that capacity the Secretary of State for India in 
Council, 


The High Court, accordingly, reversed the decree of the Assistant Judge and 

remanded the suit for retrial on the merits, after making the amendment 
directed. 


[F.. 6 B. 672 (673) ; R., 15 C. 460 (F.B.) ; 4 O. C. 133.] 

This was an appeal against the decision of J. W. Walker, Senior 
Assistant Judge at Sholapur. in the district of Poona. 

The plaintiff sued to establish his right to two plots of land, alleging 
that they belonged to him, and were wrongly held by the defendant, as a 
Magistrate in charge of Sholapur Taluka, to be part of a public thorough- 
fare. under s. of the Criminal Procedure Code. Act X of 1872. The de- 
fendant answered {inter alia) that he was not the proper person to be 
sued, and that the land did not belong to the plaintiff. 

The Assistant Judge raised the issue, whether the suit was maintain- 
able : and. deciding it in the negative, dismissed the plaintiff’s claim. 

The plaintiff appealed to the High Court. 

Ghanasharn Nilkanth Nadkarni, for the appellant.— The lower Court 
ws wrong in dismissing the suit. The plaintiff asserts a right to the 


Appeal No. 8 of 1880 from original decree. 
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ground which has been declared by the defendant not to belong to him.f 
If the suit is wrongly brought; against the Magistrate, I ask that it may ba 
allowed to be amended by substituting the Secretary of State for India a 3 ( 
defendant, under s. 416 of the Civil Procedure Code, Act X of 1877.! • 

Natiabhai Haridas, Government Pleader, for the respondent. 

The following is the judgment of the Court : — 

JUDGMENT. ' 

4 

Westropp, C.J. Tbis Court being of opinion that the Senior 
Assistant Judge might properly have nermitted the plaintiff to amend 
his suit by striking out the name of the First Class Magistrate in 
charge of Sholapur Taluka as defendant, and substituting in that capacity- 
's Secretary of State for India in [672] Council (see Civil Procedure 
Code, Act X of 1877, s. 416, and Bombay Act V of 1879, s. 37), reverses 
the decree of the Senior Assistant Judge, and remands the suit for retrial 

on the merits, after making such an amendment as aforesaid, which this 

Coui^ hereby permits, and due service of process on the local Governmenfr 
Pleader on behalf of the said Secretary of State pursuant to s. 419 of Act 
^^77, and such other proceedings as may be necessary. The plaint- 
iii must pay all costs of the suit and appeal up to the present time. 

Decree reversed and case remanded. 


6 B. 672. 

APPELLATE CIVIL. 

Before Mr. Justice Melvill and Mr. Justice West. \ 

^lar^ Chatrukalal [Original Plaintiff), Appellant v. The 
dirst Class Magistrate in Charge of Taluka Igatpuri 
(Original Defendant), ResvondenL* [20th June, 1882.] 

Civil Procedure Code (Act X of 1877), s. ^\^-Praclice-Procedtire--Amendment oi 

K Vartie^~Act X of 1872, ss. 523 and 526— Oder bij Magd 
(rate for removal of obstruction from public thoroughfare— Suit to establish right 

August, 1879. the defendant, as a Magistrate in charge of a taluka 
of 18721° 33. 52;^iid 526 of the Criminal Procedure Code (Act X 

plaintiff to remove a certain “oia,” on the ground that it 

^ thoroughfare. The plaintiff thereupon sued the 

Magistrate for a declaration that the and site belonged to bimf and Draved 
for a reversal of the Magistrate’s order. The Assistant Judge who trie^d Ihe 
suit, dismissed it. holding that it did not lie against the defendant. ^ 

,, decision in mikanthava Malkava 

V. The Magistrate {First Class) in charge of Sholapur Taluka fl) reversPid thn 

mTeht remanded the case, in order that the plaintiff 

might amend his suit by striking out the bame of the First Glass Magistrate an 

Gounpn°^ d capacity the Secretary of State for India in 

the lower Court to determine the suit upon its merits 
after the above amendment and due service of process. 

IR., 15 C. 460; 4 O.C. 133.] 

■ plaintiti sued for a declaration of his right to a certain 

Ota and site, alleging that they belonged to hi m ; that the " ota " had 

Appeal No. 56 of ISSlifcpm original decree. 

(1) 6 B. 670. 
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been builfc on tho site of an old “o^a” belonging to the house of one Dhondi, 
who had sold the house and open ground to the plaintiff for Es. .100 on 
the 13fch October, 1878. The plaintiff prayed for reversal of the order 
made by the defendant on the 11th August, 1879, for the removal of the 
Ota*' on the ground that it had been built upon a public thoroughfare. 
The defendant answered (inter alia) that he ordered the “ ota ** to be 
removed under ss. 523 and 526 of Act X of 1872, on decision of panch 
(jury) that it caused obstruction to a public road ; that plaintiff had no 

cause of action against defendant ; that the site of the “ ota ” did not belong 
to the plaintiff. 

One of the issues raised by the Assistant Judge was, whether the 
suit could be maintained against the defendant. He found this issue in 
the negative, and dismissed the plaintiff’s suit. 

The plaintiff appealed to the High Court. 

Daji Abaji Ehare, for the appellant, referred to Nilkanthoj)a Malkapa 

v. The Magistrate (First Class) in charge of Sholapur Talnka (1). and 

prayed that the plaintiff might be allowed to amend his suit, as in that 
case. 

l^anahhai Haridas^ Government Pleader, for the respondent. 

'• JUDGMENT. 

Melvill, J.— Following the course adopted by this Court inMZ- 
l^nihapaMalkapav. The Magistrate (First Class) in charge of Sholapur 
Taluka (1). the Court reverses the decree of the Assistant Judge, and re- 
mands this case, in order that the plaintiff may amend his suit by striking 
out the name of the First Class Magistrate in charge of the Igatpuri 
Taluka as defendant, and may substitute in that capacity the Secretary 
of State for India in Council. Upon this amendment being made, and 
after due service of process on the local Government Pleader on behalf 
of the said Secretary of State, the Court below should proceed to deter- 
mine the suit upon its merits. The plaintiff must bear the costs of this 

appeal The question of other costs will be disposed of in the final deci- 
sion of the Court below. 

Decree reversed and case rcniaiided. 

* 


6 B. 674 = 7 Ind. Jur. 96. 

[674] APPELLATE CIVIL. 

Bo/ore Mr. Justice Kemball and Mr. Justice Pijihey. 


Gopal Sitaram Gune and two others (Original Defendants 
.Nos. 5, 6 a7id 7), Appellants v. Desai and seven others 
(Original Plaintifs), Itespoiidents.* [19tli July, 1882.] 

Mortgage— Subsegiif lit agreement conreying to mortgagee for a term of years — Effect of 
moh agreement- Once a mortgage alway.^i a mortgage"— Suit by heirs of morlgaaZ 

to recover the property— Limitation — Usufructuary mortgage. ' ' 9 - 

Where, after tho expiration of tho period prescribed for redemption, the mort- 
gagot and mortgagee agreed that tho mortgagee should continue in absolute 
po.ao^ion for a fixed term, and theu restore the properly free from the mort- 

116 D « 
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Held, that the agreement was distinct from the original mortgage, and was 
not intended to be a mortgage, but a conveyance (or a term of years, and a suit 
to recover the property must be brought within twelve years from the expiration 
of the term stipulated in the agreement. 

[D.. 12 G.P.L.R, 96.] 

This was a second appeal from the decision of .1. L. Johnston, Assis- 
tant Judge of Ratnagiri, confirming the decree of Rao Saheb A. K. Kothare, 
Subordinate Judge of Rajapur. 

The facts of the case, in so far as they are material, are as 
follows — 

In the year 1814 the plaintifi s ancestor, Hari Narayan, mortgaged 
^ one Limaye his moiety of the village of Gavane with possession for 
Rs. 1,275 fora term of years. Of this money a part was advanced by Vithal 
Pd, re, the father of defendant No. 1 (Bhaskar), and in 1824 or 1825 
Vithal Pitre obtained from Limaye an assignment of the whole mortgage. 
In 1826, Pitre mortgaged the same moiety to Phadke, the father of defend- 
ant iNO 3, who continued in possession of it till 1873. On the 1st of 
November, 1829, Pitre passed to Hari Narayan the following document 

" Formerly I paid to you - * in all Rs. 1,725. I obtained 

from you a mortgage-deed dated 19th November, 1814, in the name of 
G. B. Limaye. By that deed I took in morigage from you a moiety of 
the village of Gavane on an agreement of three years. On its exoiry you 
offered to pay my money through B. L. Joshi. You said that Joshi had 
agreed to advance money [675] up to twenty-two hundred rupees on 
the said moiety of the village, to get his money naid off in forty years 
and to set his village free from encumbrance. I dissuaded you ' from 
adopting this course. J ust as agreed to by Joshi, I undertake to have my 
mortgage money paid m forty years, and to set free from mortgage and 
deliver the said moiety of this village to you. In respect of the said 
mortgap the sum due to me in all is Rs. 2,126, made up of Rs 1 725 
original sum and Rs. 471 interest. I agree to carry on the management 

u mortgaged, to take the gross 

income of the moiety, to have my said amount liquidated in forty years 

and to rnake the moiety free from mortgage in the fortv-first year Accord- 

ngly, a deed has been taken in writing from you, and' the deed, which is 

as the deeT- L'maye, ought to be returned to you. But 

the same cannot be obtained to be returned to you, instead of 
taking from you adother document in writing, according to the 

ferercetftCTiil ^ agreement as follows :-With re- 

terence to the said mortgage an agreement was made in November 1817 

nterest. Out of the forty years agreed upon, twelve years have elansed 

eight v^r's f " said forty years there remain twenty 

I will IT ‘i'sse twenty-eight yeara 

29Bi vtarT^wnr'tf^ interest as mentioned above, and in the 

heir« nf the moieby of Gavane was brought bv the 

s»boyai„t, w o( .ts. 
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the case decreed that the plaintilfs should recover possession of one-half 
of the estate mentioned in the plaint. No point of limitation was 
raised or eonsidored in the Court of first instance ; it was raised for tlie 
first time in appeal. The Assistant Judge considered that the whole case 
depended upon the genuineness and construction to be put on the agree- 
ment of 185^9. He agreed with the Subordinate [676] Judge in holding that 
agreement to be proved, and he also held this claim not to he time-barred, 
and upheld the decree of the Subordinate Judge. The original defendants 
5, 6 and 7 appealed to the High Court. 

Kashinath Trimbak Telang with Yashvant Vasudev Athhje, for the 
appellants. — The agreement of 1829 is not a mortgage, but a conveyance 
for a term of years. It is in supersession of the original mortgage. There is 
noright to an account in the present case : Bapuji Apaji v. Senavnrayi(l). 
And there is no trust: Coots on Mortgages, 175 (3rd ed.). The principle 
laid down in Goodman v. Grierson (2) was adopted by this Court in 
Subabhat v. V asudevbhai (3), in which the tests of a mortgage transaction : 
are given. Plaintiffs are not the owners during the term. Hence the only 
remedy is ejectment after the expiration of the term against the trespassers, 
Yates V. Hamblij (4). This transaction is not analogous to gahan lahan^ 
as the agreement is not contemporaneous with the original mortgage. 
The doctrine once a mortgage always a mortgage ” does not, there- 
fore, apply, nor the limitation of sixty years. The limitation of twelve 
years applies* and it begins from the close of the term of forty 

years,— that is from 1857. This suit brought in 1873 is. therefore, 
barred. 


Rao Saheb Vasudev JagannatK for the respondents.— -The transac- 
tion evidenced by the agreement of 1829 is a mortgage, the intention of 
the paities being to create a charge; the form of the expression used is 
immaterial : Rajkumar R. G. N. Smgh v. Ram Dutt Chowdhrij (5). The 
agreement clearly and expressly recites that, in consideration of our I'efrain- 
ing from mortgaging our moiety of the village to Joshi, as we had intended 
to do. Pitre offered us the same terras, and in lieu of the debt due from us 
the present mortgage was effected for a fixed period, during which Pitre sa> s 
he would hold it as mortgagee* and after which period he would restore 
our moiety free from the mortgage.” This amounts to a usufructu- 
ary mortgage: Ruttonsing v. Gridharilal Keval Saha v. Rash 
Naratri St7igh (1) : Puriag Dutt Ropy, ISll] Felloo Roy (8). Even a 
lease for term of years is a mortgage when it is executed by a debtor to 
his creditor in consideration of or as security for the debt; Ishan Chandra 
V. Suja7i Bihi (9) ; Bx-parte Hill (10) ; Alashosk .Inwcn Suzzada v. 
Marcio Rcddydl), Zuri Pesghi leases are so construed: Macphei'sou on 
Mortgage, p. 8, (Gbh od). To every holding on fclie footing of a mortgage 
the limitation of sixty years applies. In a case falling under the Limita- 
tion Act Xiy of 1859 the Privy Council held that " the rule of limitation 
was enacted in the most general terms, and in language sufficiently large 
to embrace every kind of mortgage : LucIwm Buksh Roy v. Runjeet Ram 
landay (12), The case of Subabhat v. Vasudevbhat does not apply. The 
relation of mortgagor and mortgagee admittedly subsisted, at least till the 
expiration of the stipulated period ; and at the expiration of it nothing took 


(1) 2 B, 231. (2) 2 B. & B. 279. 

(4) 2 Atk. 362 = Sp. Kq, 219. 

(6) 1 W. R. 7; 8 Ibid. 310. 

(8) 19 vV.R. 360. (9) 7 B.L.R. 14. 

(11) 8 M.H.C.R. 31. (12) 13 B.L.R. 177, P.C. 


(33 3 B. 113. 

(6) 5 B. L. R. 204. P.B, 

(7) 13 /6id. 445. 

(10) 8 C. 254. 
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place by which the relation was altered. The rule " once a mortgage 
always a mortgage " therefore applies : Ma^nji v. Chinto (1) ; Krishnaji 
Keshav v. Bavji Sadashiv (2) ; Story’s Equity, s. 1004. The present 
IS a case of a mortgagee holding over. Where a mortgage is satisfied, and 
the suit is for the recovery of the mortgaged property, as the present one 
IS, tne rule of sixty years applies ; Lall Doss v. Jamal Ali (3). 

JUDGMENT. = 

Kemball, J. — This is a suit to recover possession of the moiety of a^ !“<!■ Jnr, 
village, belonging to a family surnamed Desai, which was mortgaged by 
one of the members of the family, Hari Narayan, an ancestor of the plaint- 
iHs, on the 19th November, 1814, to secure an advance of Es. 1 725 
which sum was paid off in 1857. 

Pkiiitiffs’ case was, that the mortgage of 1814 (Ex. 28) was for three 

Lon remained in the possession of the mortgagee 

hll 1829, when a document (Ex. 82) was executed by Vithal Bhaskar 
Bitre, the father of the deceased defendant No. 1, whereby the said Pitre 
agreed, in consideration of his being allowed to remain in possession of 
the said moiety of the village for twenty-eight years more, that he would 

principal plus Es. 471 interest, and would 
LbfBJ in the twenty-ninth year, i.e., in 1857, hand over the said moiety 

^ A t ^ A A in any wav in the mort- 

gage of the moiety.” 

This suit to be put back into possession under the aforesaid agree- 
ment, was brought in 1873, and the first question which we have to 
e ermine is was it in time? The answer to this question depends 
upon the construction to be put on this agreement (Ex. 82) on which, as 
the Assistant Judge rightly observed, the whole case rests. Exception 
has been taken to the findings of the Courts below as to the genuineness 

K i fu ^ oopy-(findings to which 

both the Courts came not without some hesitation), in consequence of 

aremaik in the Assistant Judge’s judgment which was obviously not 

we ouDded, but we do not think that the error adverted to, would 

justify our mterfermg with a finding of fact based as it is on other and 

independent grounds. 

lo the Court of first instance the question of limitation appears to 

laM dowTtr'^^®" though the Subordinate Judge 

laid down the issue, whether the agreement (Ex. 82) was part of the original 

mortgage, and found it was distipct. In the appellate Court, however 

an objection was taken to the Subordinate Judge’s decree on the ground of 

whiirnntr“®fv"''t^ Lmitation Law ; but the Assistant Judge 

while noting this objection confinea himself to the issues framed by tL 

orreiLf°“ ’t agreement “ must modify the 

Sd “o^tgage contract between Hari Narayan and the father of 

A j ^ ^ be taken to form part of the mort- 

gag6 deed, contract and transaction.” 

If the view of the Assistant Judge was rieht fha onif t«u;«u 
«pd that (he «mt being amply b) get b.ck tha e,te .e. (to ,h, po,„„iolo( 


(1) 1 B.H.O.R, 199. 


(2) 9 Ibid. 79 
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which the plaintiffs were entitled in 1857) not having been brought within 
twelve years from that time, was barred. 

[679] The original mortgage of 1814 was, it appears from Ex. 27, 
executed to one Gangadhar Bhikaji Limaye ; and although the Assistant 
Judge considered that Pitre was virtually the mortgagee, it is apparent 
from a statement in Ex. 82 that Limaye alone for some time after 1814 
dealt with the mortgagor. However that may be, a formal assignment of 
his rights (Ex. 29) was, it is found, executed by Limaye to Pitre in 1824, 
30 that W 0 may take it that, some few years before 1829, Hari Narayan 
was aware of Pitre’s interest. The agreemsnt of 1829 is not very 
intelligible; but this much, we think, is clear, that on the expiration of 
the term of the original mortgage of 1814, i.e., in 1817. Hari Narayan 
had been desirous of redeeming his moiety of the village from Limaye, and 
that, in consideration of his consenting not to do this, and of his allowing 
the said moiety to be retained absolutely for a fixed tei'in of y 0 a'’s. it was 
agreed first by Limaye and subsequently by Pitre to restore possession at 
the end of that term free from all claim : and, regard being had to these 
conditions, wa think the Subordinate Judge was right in holding the 
agreement to be distinct from the original mortgage, and weave unable to 
discover any ciroumsbance tending to show that the transaction was by 
way of security. 

It is contended by Rao Saheb Vasudev Jagannath, who has argued 
the whole case for the resoondenbs very ably, that, as the original convey- 
ance was intended as a security for the money advanced, it must ever 
after be considered as a mortgage, and further that the subsequent trans- 
action was of the nature of a lease or usufructuary mortgage 

common on the other sitie of India. But with regard to the first point, 
lb 13 clearly necessary bo distinguish between what passed at the time of 
the original conveyance and the after arrangement. This arrangement, 
further, was plainly to the advantage of Hari Naravan. so much so that 
the appellant’s counsel argued from it that the original of it could never 
have been executed by Pitre, and it is not disputed, in fact it is part of 
the plaintiff s case, that Pitre received the entire rents an 1 profits 
without accounting or being expected to acjjount to Hari Narayan for 

rcon-i having a due regard to the nature of the agreement of 1829 

L680J and the extraneous facts, we are of opinion that a mortgage was 
nob intended. 

Turning, then, to the second point that this is a zur-i-pcshgi lease, the 
obvious remark suggests itself, that the advance of the money and the grant 
of the lease were nob conbomuoraneous. and, so far as we understand the 
several decisions to which we have been referred, zur-i-peshgi \e?k?.es are 

placed on the footing of usufructuary mortgages only when there is a 
power of redemption reserved to the lessor expressly or by implica- 
tion. Such power was clearly non-existent here, and, moreover, as we 
have already observed, Hari Narayan could nob admittedly have sued 
Libre for an account at the expiration of the cerm. We are unable, 
therefore, bo hold that the grant to Pitre was a usufructuary mortgage 
or in the nature of one. This is clearly not a suit for redemption ; the 
plaint sets forth that the forty years expired on the 23rd October. 
100 /. and that on that date the cause of action for obtaining back the 
village aooruod. Why the plaintiffs have remained quiet all these years 
It 13 dithoult to understand ; but we think that, as they have allowed more 
than twelve years to elapse, their suit has become barred. Without, there- 
tore, going into the other questions that have been argued before us 
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wa must reverse fcbe decrees of the Courts below, and reject the claim 
with costs. 

PtNHEY, J.— I also am of opinion that the claim is barred. You can- 
not call the agreement of 1829 a mortgage bond, for under it none of the 
relations of naortgagor and mortgagee accrues ; there can be no suit for 
recovery of the property on payment of money advanced, and interest. 
Under that document the property was assigned for a term of forty years 
(that is for twenty-eight years from its date) in lieu of the principal sum 
ascertained to be due on the date of the agreement and the interest accruing 
thereon. The forty years expired in 1857, and the owner of the land was 
at once entitled to assume possession of the land. Instead of taking pos- 
session 0 i the land, he allowed the holder under the agreement to hold on, 

plaintiffs in this suit) have filed this suit on 
30th September, 1873, for the recovery of the property— sixteen years 
after 1857. Therefore, I consider [681] the claim barred, and that, 
without considering any other point in the case, the decrees of the 
Courts below should be reversed and the claim rejected with costs 


Decree reversed. 

Vno inAbbesing Dosabhai v. Maharana Jasvatsingh, 

Reg. Ap. 31 of 1880, decided on 4th October, 1882 by Melvilij and PINHEY, JJ. 


6B. 681. 

APPELLATE CIVIL. 

Before Mr. Justice Melvill and Mr. Justice Pinhey. 

PiRJADE {Original Plaintiff), Appellant v. Pirjade (Original 
Defendant), Eespondent* fSth September, 1882.] 

Limitation— Decree—ExecuiiMi— Act XV of 1877, s. 14. sch. 77 art 179 cl 4 
Code of Civil Procedure, Act X of 1877. ss. 374 and 647. ’ 

The rule laid down in s. 374 of the Code of Civil Procedure, Act X of 1877 
that, where a suit 13 withdrawn with leave to bring a fresh suit thAnlair>f*ff u n 
be bound by the law of limitation in the same maLer as if ?he Kit h!d 
been brought, applies to applications for execution; and, therefore in counting 

arf 1 ?Q by the Limitation Act XV of 1877 seh^l/ 

art. 179. cl. 4, an application allowed to be withdrawn must be discarded ft7if if 
had never been presented. The bar created by s- 374 of the Cnfll n / d ^ 
cedure is, in such a case, not removed by s. 14 of the Limitatin*. a *■ 
which the withdrawal of a suit or application mev ho causes for 

“of a like nature” with defect of jSotiom ^ are not causes 

[DiSB., 10 B. 62 (65) : N.P., 18 C. 462 ; P., 7 A. 359=5 A.W N 51 • R ft a 47 .^ ^ a 
W.N. 233 : 10 A. 71 ; 26 B. 76 = 3 Bom. L.R. 431 • 29 B 219-7 Rom 7®^ on ‘ 

This was an appeal from the order of W.H. Newnham . 

Poona, confirming an order of the First Class Subordinate Judee of Poo ^ 
v^ho rejected the application of the applicant for execution of his decree’ 
ibe facts sufficiently appear from the judgment of fhfl TTJoh n 1 . 

Manekskah Jehangirshah, for the appellaT 
Lrhanasham Nilkanth, for the respondent. 
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JUDGMENT. 

Melvill, J. — The decree which the plaintitf seeks to execute was 
passed on the 14th July, 1862. 

An application for execution was presented on the 15bh June, 1876 ; 
another on the 17th April, 1878 ; and a third, which is that with which 
we have to deal, on the 15th April, 1881. 

[682] The application of the 17th April, 1878, was withdrawn, with 
permission to present a fresh application. 

The Courts below have held that an application so withdrawn is not 
such an application as will keep the decree alive. The District Judge 
says : ‘ This darkhast of 1878 was incorrect by reason of misdescription, 

and the plaintiff was allowed to withdraw it * with leave to present 
another;’ while the next one was presented in 1881, I do not think that 
an application which has to be withdrawn from incorrectness can bo held 
to be one which can keep the decree alive.” 

Unfortunately, the application of 1878 and the proceedings thereon 
have not been sent up: but, if the description of it given by the District 
Judge be correct, it may well be doubted whether the application was 
made in accordance with law,” within the meaning of cl. 4, art. 179 of 
the Limitation Act XV of 1877. 

It is not, however, necessary to send for the oroceedings in order to 
decide this point, because we are able to dispose of the question before us 
on another ground. 

Section 374 of tlie Civil Procedure Code (Act X of 1877) says : “ In 

any fresh suit instituted on permission granted under the last preceding 
section, the plaintiff shall be bound by the law of limitation in the same 
manner as if the first suit had not been brought.” 

As rules of limitatiou are rules of procedure, it must be held that 
the above provision, relating to suits, is extended to applications hy s. 647, 
which says, the procedure herein prescribe i shall be followed, as far as 
jt can be made applicable, in all proceedings, in any Court of civil juris- 
diction other than suits and appeals.” 

It was contended for the plaintiff that the meaning and effect of 
s. 374 is simoly this, that a oarty who has withdrawn from a suit cannot in 
a fresh suit claim the benefit of s. 14 of Act XV of 1877, which enables a 
plaintiff to deduct the period during which he may have been prosecuting 
a former suit in a Court which, from defect of jurisdiction or other causa 
of a like nature, is unable to entertain it.” 

[683] We do not. however, think that the above section of the Limit- 
ation Act was present to the mind of the Legislature when framing s. 374 
of Act X of 1877, The causes for which the withdrawal of a suit may be 
permitted are not causes of a like nature” with defect of jurisdiction — 
Ghunder Madhuh Gkuckerbutitf v. Bisscssuree Debea (1). Section 374 
seems to have bean framed with the intention of laying down in the most 
general terras a rule which, in regard to suits, was perhaos unnecessary, 
viz,, that in the fresh suit any question of limitation should be decided ia 
the same manner as if the former suit had not been brought at all. 

The same rule must, we think, be applied to applications. Clause 4 , 
art. 179, of Act XV of 1877 must be read subject to the rules contained in 
ss. 374 and 647 of the Code of Civil Procedure; and, therefore, notwith- 
standing that the present application has been presented within three years 


(1) r> W.R 184. 
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from the date of the application of 1878, yet the question of limitation 

must be determined as if the application of 1878 had never been presented 
at all. 

The result is that the decrees of the lower Courts must be confirmed 
with costs. 

Decree confirmed. 


6 B. 683. 

« 

APPELLATE CIVIL. 

Before l^r. Justice Kembctli and ^/Lr. Justice Pinltey 

Eamji {Original Defendants), Appellant v. Dharma {Original 
Plaintiff), EespondentJ' [4th September, 1882.] 

Limitation^AcknowUdgmmt ~ Account stated-Adjnsted account Adhtslment of 
account,, effect 0^-“ Ruza ”-4c« XV of 1877, .s. 19-4c« IX ctmTs ^l 

The “r« 2 «” or adjustment of an account can operate either as a revival of ar 
original promise or as evidence of a new contract. If it is to be used as an 
acknowledgment giving a fresh starting point for computing s new period of limi- 

onimitati^n and signed before the expiration of the period 

?ni ^ evidence of a now contract furnish- 

ing [684] a basis for a new cause of action, it must contain a promise in writine 

duly signed as required by the Contract Act IX of 1872, s. 25 cl 3 a bare 

statement of an account not being such a promise. ci. .s, a bare 

[R., 22 B. 513 (517) ; II C.P.L.R. 65 ; 23 P.L.R. 17.] 

This was a second appeal fi-om the decision of E. Oordeaux. Judea 
Yaval of Subordinate Judge of 

tbn Ofitb Jo on an account adjusted on 

tae 26bh of February, 1879. The original account (not produced in the 

case) contains an item of Es. 100 advanced nine years before the date of 

the account, various small items, and finally, an item of Es. 1.600 dated 

the same day as the account. At the foot of the account appears the 

The suit was brought on the 29th of March 

a.olouut."'^ ^■'^j'^stment of the 

The defendant contended that the “ ruzu" was a forgery, and that 
he owed nothing, and that the claim was barred. 

found the “ ru^ ” proved, and awarded the claim. 
Xii6 dofonddriif! SippB&lod to ttis Sigli Oourt 

Es ^7“2/a^.-We contend that, of the sum awarded 

Ks. 201-10 IS barred on two grounds : first that the “ ruzu ” was made aff^r 

expiry ot the limitation prescribed, and, secondly, that it does not contain 
.ctorS 'm^r % >'■“!“«» » aeconnt sSeS is a ^ 

aoKUowiedgment. Euzu is nothing more than a * 

money. Under the Limitation Act XIV of 1859 a suit to recover” he 
Ks with? adjusted and signed by the defendant might be 

5M” =rt wSTnlKaSSrS^ 
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implied cooferact. Under the Act of 1859 the signature of the defendant 
wdS not necessary to make an account a stated account i ^ulcha/iid, 
Gulabchand V. Girdhar Madhav (1); Hargopal Premsookhdas y. Abdul 
Khan (2). Under the Limitation Act IX of 1871 an entry of an account 
stated was held to be not a contract in writing. To constitute a contract 
the promise was required to be stated in writing : Amritlal Mansuk v. 
Maneklal Jctha{3) ; [ 685 ] Hammantlal Motichand y.Baviabai (4). So that 
there must be a distinct written promise. As to implied contract we deny that 
there is any implied contract underthe Contract Act. There is either a con- 
tract, or there is none. The term implied contract does not occur, and Chap- 
ter V is headed" Of certain relations resembling those created by contract.” 
Sections 68 to 72, which compose the chapter, omit to make any mention 
of an account stated. As a contract in respect of a debt barred, s. 25 of 
the Contract Act (IX of 1872) requires that it must be in respect of a 
debt not barred. The law is well settled in that respect. 

Hon. V. N. Mandlik. — The Contract Act does not do away with 
implied contracts. As adjustment of account or “ ruzu** is a promise to 
pay the balance settled. To constitute a promise it is not necessary that 
the defendant should in so many words say that he promises to pay the 
balance. A promise to pay is contained in the idea of a “ riizu.'* 

JUDGMENT. 

Kemball, J. — The main contention in this appeal is that so much 
of the claim as respects the balance of Rs. 201-10 was time-barred, and 
we think the objection is good. The " on which this suit was 

brought, must be used either as a revival of an original promise or as 
evidence of a new contract. As an acknowledgment it would obviously 
have no effect — see s. 19, Act XV of 1877 — if not made before the expira- 
tion of the period of limitation prescribed ; and if it is relied on as furnishing 
a new cause of action, the bare statement of an account is not a contract 
there being no promise in writing such as is required by s. 25. cl. 3. of the 
Contract Act — vide Amritlal Mansuk v. Maneklal Jetha and another (3) 
and Hanmajitmal Motichand v. Baviabai (4). To the extent of the claim, 
therefore, in respect of the balance the suit is beyond time. With regard 
to the other objections, we think the appellant has made out no sufficient 
case for interference. We accordingly amend the decrees of the Court 
below by deducting the sum of Rs. 201-10 from the amount awarded. 
Each party to bear his own costs of this appeal. 

' Decree amended. 


(1) 8 B.H.C.R.A.C.J. 6. 

(3) lOB.H.O.R. 376. 
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[686] APPELLATE CIVIL. 

Before Mr. Justice Melvill and Mr, Justice Pinhey. 

Kalidas {Original Plaintiff), Appellant v. THE Municipality 
OF Dhandhoka {Original Defetidant), Respondent,^ [23rd August, 1882.] 

^ ^ ^'^-Sireet^CourJMeliela- 

The plaintiff was the owner of two houses and mortffaaflA m a u 
of a set of six which surrounded an open Court in the tnrn nf^ 

p« ti&. t oae? I' 

pant of each house had the right of wav across the Cnnrf ^ the ocou- 

^tMhe^^Sdder^^^ surrounded it by per*sons "havfng'businLs 

££?‘i:3 ri:;=: XX’ »'j" r .xr/”"s 

vesting in the Municipality within the meaning of ss Sand 17 'Rn.v.k r>- 
riot Municipality Act VI of 1873 : and that the Cnkipalit Ld nnt a 
to interfere with the plaintiB's erection whatedfah ifti^ u ■ 

a second appeal from the decision of M. B. Baker District 

S: of/ritd"’ “» •>' ■’■ =■ 0-1=° aSss 

In the town of Dhandhuka of the Ahmedabad district there is what 

"SS Ltrv: r 9 

r ^iS j L rx xt ■ rS , “ » 

“rissi'x* S‘ix £ r S' 

remove them as encroachments on the pubhc stree Se M 
amongst [687]other things, contended th'Lt the claim made inf^rsT w"^’ 

Court ; and that tL Court was them ore a L f 

in the Municipality. therefore, a public street which had vested 

aX" s:'x XwX°" sx 

translate either word) cowri is a street as dofina/i • ^ or (as I 

VI of 1873; and (2ad) ‘‘if so whether the nlf rff k®' " 

the " parthas" ot“ Ota" in the ^st ins w? has proved his title to 

>bro=3b ... b„l .... 
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houses and the line of back walls opposed by neighbouring houses. It ap- 
pears highly probable from the evidence of the plaintiff s witness, Manor, 
corroborated by Tribhovan, for the defendant, that all the six houses in 
the Court once belonged to a single Hindu family, of whom Manor is a 
representative, and that consequently the Court was once private property. 

* * * The question arises, how and when the Court ceased to be a private 
property? In the opinion of the municipal secretary it became public pro- 
perty or street as soon as ever Manor or any member of the proprietary 
family had alienated one of the six bouses and admitted a single separate 
householder. The defendant’s pleader has not wholly adopted this argu- 
ment, but he has urged that because any one of the outside public might 
have access, if he chose, to the doors of the separate householders within 
the Court, and because the owners of the houses whose back walls bound 
the Court on the north, must have access at times in order to repair their 
back walls, therefore the public’ have access ; evgo the Court is a street. 
It appears to me that these arguments are fallacious ; that the houses of 
the Court and the back walls in question might have five hundred owners 
or more, and that individuals to any extentfrom outside might have access 
to the doors, and yet the Court might be private property. The ouns lies, 

I think, on the plaintiff to show that, at some time during the past twenty 
years, access to the Court has been barred against the public in the exercise 
of his right of private ownership. As neither the testimony of [688] 
Manor the plaintiff’s maternal uncle, nor of any other witness goes so 
far as to establish this. I must hold that the Court has become a ‘ street ’ 
as defined in s. 3 of the Act.” 

The Assistant Judge then discussed the evidence adduced on eitlier 
side, and held that the plaintiff succeeded in proving his claim as regards 
the “oia." and failed in establishing that as regards the bench. 

The plaintiff appealed to the District Judge as regards the latter part 
of his claim. The District Judge confirmed the decree of the Assistant 
Judge. He said : “ Had the whole of the mehela remained the property 
of a single individual, I do not think that the Municipality could have 
interfered ; but when the niehela became the property of several owners, 
the case would be different. For, naturally, each person inhabiting a 
house would be entitled to a right of way, and would also have a right to 
enjoy the open space in front of the houses. + ^ * The vi^hela cer- 

tainly is not a thoroughfare ; but considering that others have a right of 
way there. I think that the Court is an open space, such as would vest in 
the Municipality under s. 17 of the Municipal Act.” 

The plaintiff appealed to the High Court. 

Naqindas Tulsidas, for the appellant, was not called on to support the 
appeal. 

Nanabhai Haridas, for the defendant in support of the judgments of 
the lower Courts, contended that the parties should have asked for an 
issue as to the ownership of the Court in question. 


JUDGMENT. 

Melvill, J.— The piece of ground, to which this suit relates, is an 
open square surrounded by houses, and with a narrow entrance, to which 
it is stated that there was originally a door. The houses formerly belonged 
to a single owner, and there can be no doubt that the square Court was 
then the property of that owner. The houses are now held by different 
proprietors, and the District Judge has found that, because the oooupant 
of each house has a right of way across the Coart, therefore the Court 
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vesta in the Municipality as a public street or space. To this reasoning 
W 0 are unable fco assent. The Assistant Judge has based his judgment on 
different grounds. He says : “ The question [689] arises, how and when 
the Court ceased to be private property? In the opinion of the municipal 
secretary (No. 10) it became public property or street as soon as ever Manor 
or any member of the proprietary family had alienated one of the six houses, 
and admitted a single separate householder. The defendant’s pleader has 
not wholly adopted this argument, but he has urged that because 
any one of the outside public might have access, if he chose, to the doors 
of the separate householders within the Court, and because the owners of 
houses whose back walls bound the Court on the north must have access 
at times in order to repair their back walla, therefore the ‘ public ’ have 
access : ergo, the Court is a street. It appears to me that these arguments 
are fallacious; that the houses of the Court and the back walls in 
question might have five hundred owners or more : and that individuals to 
any extent from outside might have access to the doors, and yet the Court 

Tudefl hT*® property. ’ In this opinion we agree. But the Assistant 

S ^ plaintiff “> 

Conri h c K '=‘>0 past twenty years, access to the 

Court has been barred against the public in the exercise of the right 

lin'IT testimony of Manor. 

8 3 of til J become a street, as defined in 

Vh . ^ *0 'IS. however, that this final conclusion 

ceased to"h: That ifever 

^ u J quastion is evidently not used as a 

It by persons who have business with the householders. No one’s rights 

^Mimitcd i" u could take advantaged 

1 , ^7- <=^>0 public in order to make out a 

fhn nl J'-ff question as public pronertv. We think that 

rIliZ I by the Court below, is sufficient to entitle him to 

Decree amended. 
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APPELLATE CEIBriNAL. 

Before Mr. Justice Melvill and Justice Pinhey, 

Empress i>. Mahadu.* [7th September. 1882.J 

Penal Code (Act XLV 0 / 1860 ^ s 7*5— j 
far life~lw.priLnnitnt. ' ’ Enhanced pumshment-TransportatioH 
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a term of three years or upward was subsequently convicted of an offence under 
one of these chapters punishable with imprisonment which may extend to three 
years, and sentenced to imprisonment for seven years. 

. FeZd that a sentence of imprisonment for seven years was illegal. Under 
* 8. 75 of the Indian Penal Code the accused might be transported for life, but he 
could not be imprisoned for a longer period than six years. 

This yvas an appeal against the sentence of imprisonment for seven 
years passed by C. E. G. Crawford. Assistant Judge, Katnagiri, on a con- 
viction of theft. , . , u f 

The accused pleaded guilty to a charge of theft and to a number of 

previous convictions of offences falling under Chap. XII or Chap. XVII 
of the Indian Penal Code punishable with imprisonment of either descrip- 
tion for a term of three years or upwards. 

No one appeared on behalf of the accused or the Crown. 


JUDGMENT. 


The judgment of the Court was delivered by 

Melvill, J. — The sentence is illegal Under s 75, Indian Penal 
Code, the prisoner might have been sentenced to transportation for life, 
but not to imprisonment for more than six years. The prisoner has not yet 
been sentenced to any long term of imprisonment, and the Court considers 
a sentence of three years’ imprisonment to be sufficient. See Reg. v 
Qopala Sa7it7i, Criminal Rulings, 21st November, 1871. 


6 B. 691 (F.B.)=7 led. Jur. 90. 


[691] APPELLATE CIVIL,— FULL BENCH. 

Before Sir Charles Sargent, Kt., Chief Justice, Mr. Justice Melvill 

and Mr. Justice Kemhall. 


In re Bhavan Badhar.* flOth July, 1882.' 

on879. sch. II. nrf. 13. cZ. (6)— Lrn.se by a cw/Nt>fl/or— Dr/inifr Z^rm— 
Annual rent. 

Clause (6), art. 13 of sch. H o! Act I of 1879, exempts all leases executed in 
the case of a cultivator without the payment or delivery of any fine or premium, 
whatever the reserved or annual rent may be, provided it be for a definite term 
not exceeding one year, and also whatever the term may be, provided the annual 
rent reserved does not exceed Rs. 100. 


This was a reference under s. 46 of the Indian Stamp Act, 1879, by 
G. F. Sheppard, Commissioner, N.D., for the decision of the High 

Court. 

In maldng the reference the Commissioner said : — 


“ The question is as to the interpretation of the exemption, ol, (5) of 

art. 13. 8ch. II of Act I of 1879. * * * ’► 

* The Advocate-General and Legal Remembranoer to 
Government differ in opinion as to the meaning of the clause referred to, 

“ The instrument under consideration is a lease executed by a culti- 
vator for one year, and reserves a rental of Rs. 131 over the Government 
assessment. It is on plain paper, and I am of opinion that it is exempt 
from stamp duty under art. 13 of the second schedule, as I understand 
the object of the Act to be to exempt, not small, but sAorl leases. ' 


* Civil Reference Ho. 33 of 1882. 
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The insfcrumenti is dated 7th of January, IBS'S, and is passed to 
Krishn Vallabh Pran Vallabh by Bhavan Badhar. The material part of 
it is as follows : — 

I have rented the above-mentioned land from you for the purpose 

of cultivation for the season of 1881-82, and Bs. 131 has been fixed as 

the rent thereof. I am to pay the whole of the said amount in the 

month of March, 1882. The Government [692] assessment in respect 

of the said land is to be paid by me ; you are to be paid Es. 131 clear on 

account of the said rent. I am to clear the said land and make it over to 

you on the 19th of April, 1882, without your asking for it and without 
objection.” 

Nanahkai Haridas^ Government Pleader, for the Commissioner, N. D. 

There was no appearance by any of the executing parties. 

OPINION. 

Per Curiam,— We think that the language of cl. (6), art. 13 of seh. II 
of Act I of 1879, exempts all leases executed in the case of a cultivator 
without the payment or delivery of any fine or premium, whatever the 
reserved or annual rent may be, provided it be for a definite term not 
exceeding one year, and also whatever the term may be, provided the 
annual rent reserved does not exceed Bs. 100. 


6 B. 692. 

OBIGINAL CIVIL. 
Before Mr, Justice Latham, 


EUTTONSBY MORARJI and OTHERS {Plaintiffs) V, Jamnadas 

PiTAMBERDAS {Defendant ) . * 

[4th, 5th and 6th May and 13bh June, 1882.] 

Contract—Suit for damages for non acceptance— Dispute as to quality of goods tendered 
—Right to examine goods— Survey— Reasonable time for examination of aoods bu 
purchaser— Contract Act (IX of 1872), s. 38. w yy 

The defendant agreed to purchase from the plaintifis one hundred full-pressed 
bales fully good fair Kishli cotton ” at Rs. 208-8 per candy, to be delivered from 
March 15eh. to April 1. On March 21 the plaintiffs sent the defendant a letter 

reminding him of the contract and requesting him to take delivery. On receipt 

of this letter the defendant put the matter into the hands of V. The plaintm 
had then no cotton of the specific kind to deliver, nor did the letter refer to anv 
particular bales. At 11-30 o^olock a. m. on March 30th the plaintiffs sent the 
^fendant a letter enclosing a sampling order directed to an employ of Messrs 
H, and 8., on whose premises the bales referred to in the order were lying V ’ 
on behalf of the defendant, got samples taken of the cotton and examined them’ 
but without reference on that day to any standard. He then, however, oocoeived 
doubt as to the quality of the cotton and expressed his doubts to the plaintiff in 
the evening of that day. On Match 31 the plaintiffs sent the defendant a deliveJv 
order enclosed in a letter from their solicitors calling on the defendant to attend 

parte survey would be held. This letter reached ,thp defendant at 11.30 
o c^ok A.M and was given by him to V. at noon of the same dhy, V.^applied 
to M. to attend as surveyor, but M. was unable to do so, The plaintiffs had an 
survey held by Messrs. G. at 1 P. M. and they pronounoed the 
cotton, samples of which were submitted to them, to be fully good fair Kiahii 

Green this survey was going on, the defendant wL" on 

Green, but deolmed to attend, saying that V. and his surveyor wore coming.. 


Suit No. 288 of 1861. 
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Shortly afterwards V. did come, and subsequently wrote a letter to plaintiffs in 
the defendant’s name, stating that the cotton was not of the desoription con- 
tracted to be sold by them, and asking for a survey. This letter reached the 
plaintiffs at 2-19 o’clock P.M. After this there was a discussion between plaint- 
iffs and defendant and V. On that afternoon (the 31st March) the plaintiffs 
solicitors sent a leter to tthe defendant stating the result of the survey and 
requiring him to take delivery. This was answered by a letter of next day 
(April 1) from the defendant’s solicitors denying that the cotton was of proper 
quality or that proper notice of the survey had been given, alleging that the 
defendant had that morning attended with his surveyor and asked leave to 
survey the cotton which had been refused, and stating that the contract must be 
treated as cancelled. The cotton was sold by auction on April 5th. The plaintiff 
brought this suit to recover Rs. 1.631-1-11 as damages for non-acceptance of the 
cotton. The defendants contended that there had been no reasonable time 
allowed by the plaintiffs for the examination of the cotton and that a joint survey 
should have been held. 

Held, that a joint survey was not necessary under the terms of s. 38 of the 
Indian Contraot Act (IX of 1872), and that the defendant having had a period of 
twenty-four hours for inspection, had had a reasonable ’opportunity of seeing 
whether the ootton offered by the plaintiffs was such cotton as the plaintiffs 
were bound by their contraot to deliver. 

A purchaser of goods is not entitled to continue inspecting and examining the 
goods offered by the vendor until the expiration'^of the period for delivery. A 
reasonable opportunity for such inspection and examination is all that he is 
entitled to. 


Suit to recover Rs. 1,631-1-11 as damages for non-acceptance of 
goods purchased. 

The plaint alleged that by a written agreement in Gujarati language, 
dated the 28th January, 1881, the defendant agreed to purchase from 
plaintiff "one hundred full pressed bales fully good fair Kishli cotton at 
the rate of Rs. 208-8 per candy through a broker named Callianji Ludba. 
Delivery was to be taken from 15th March, 1881, to 1st April, 1881. On 
21st March, 1881, plaintiffs sent a letter of that date to defendant, 
requesting him to take delivery of the cotton. On 30th March, 1881, 
the plaintiffs sent a sampling order to the defendant ; and on 31st 
March, 1881, the plaintiffs through their solicitors tendered a delivery 
order to the defendant, who, however, refused to accept it. 

[694] On the 5th April, 1881, the plaintiffs sold the cotton by public 
auction on account of the defendant, and realized by the sale Ks. 8,460-12-l. 
The plaintiffs claimed the sum of Rs. 1,631-11-1 as damages sustained by 
reason of the defendant’s breach of contraot. 


The defendant admitted the agreement, but alleged that the cotton 
offered to him by the plaintiffs was not of the quality stipulated for in the 
agreement. He also pleaded that the plaintiffs did not allow him a rea- 
sonable time for lidding a survey on the cotton offered to him by the 
plaintiffs. He alleged that he was always ready and willing to perform 
his part of the contract of 28th January. 1881. 

At the hearing the following issues were raised ; — 

(1) Whether the plaintiffs were ready and willing to perform their 
part of the contract of 28th January, 1881 ? 

(2) Whether plaintiffs tendered to the defendant ootton of the quality 
in the said contraot agreed to he delivered 7 


(3) If such tender was made, whether the defendant was allowed by 
the plaintiffs a reasonable time for the examination of such ootton ? 

(4) Whether defendant was justified in not accepting the said 
ootton ? 
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Starling and Lang, for the plaintiffs. 

Jardine and Telang^ for the defendant. 

The material facts as proved in evidence are stated in the judgment. 

JUDGMENT. 

June 13. Latham, J. — This is] a suit to recover damages for the 
breach, by the defendant, of a contract to purchase cotton from plaintiffs. 
The contract is dated the 28bh of January, 1881, and is for the sale of 
100 pressed bales of the new Kishli fully good fair ” cotton at Rs. 208J 
per candy ; the time of delivery bo be from March 15th to April 31st, 1881. 
On March 21, the plaintiffs sent the defendant a letter, reminding 
him of the contract, and requesting him to bake delivery. The plaintiffs 
had then no cotton of the specific kind to deliver, nor does the letter refer 
bo any particular bales, and I look on it merely as a reminder. On the 
receipt of this letter the defendant appears [695] to have, put the 
matter into the hands of his friend Vizbhookandas Atmaram, partner 
in the firm of Narrondas Raiaram, cotton merchants, and broker to and at 
present in charge of the business of the firm of Messrs. Bushby & Co. On 
March 30bh the plaintiffs sent the defendant a letter enclosing a sampling 
order directed to one Jairam, apparently an employee of Messrs. Harvey 
and Sabapathy, on whose premises the bales referred to in the order were 
lying. This letter was received by Vizbhookandas Atmaram at 11-30 A.M. 
that day, as appears by his own endorsement. Vizbhookandas Atmaram 
got samples taken of the cotton in question by his mukadaro Ludha 
Mohanji, and examined them, but without reference on that day to any 
standard. He, however, conceived doubts as to the quality and classifica- 
tion of the cotton, and expressed these doubts to the plaintiff Ruttonsey 
Morarji in the evening. Ruttonsey attributes this expression of opinion to 
the defendant, but is,. no doubt, mistaken ; indeed, he is a very inaccurate 
witness, and on his evidence I place little reliance. 

On the next morning (March 31) the plaintiffs sent to the defendant 
a delivery order for the 100 bales enclosed in a letter from their solicitors, 
Messrs. Jefferson. Bhaishankar and Dinsha, calling on the defend- 
ant, to attend with his surveyor at 1 p.m. to survey the cotton, as 
otherwise ex parte survey would be held. This letter at first sight 
appears peculiar, but is no doubt to be accounted for by Vizbhookandas 
Atmaram s intimation on the previous evening. It reached the defendant's 
hands at 11-30 A.M.. and was given by him to Vizbhookandas Atmaram 
at noon. Vizbhookandas Atmaram applied to Mr. Marshall to attend as 

surveyor, but that gentleman did not do so, it being mail dav. The plaint- 
iffs had an ea; parte survey held by Messrs. Cheetham & Booth at 1 p.m. 

f h A ^ K which were submitted to 
wH’ cotton,” as appears by their certificate. 

but declined to attend, saying that Vizbhookandas Atmaram and his 

afterwards Vizbhookandas Atmaram did 

eS'rS kv description and quality 

itr S“" ”“'>•<> "“-‘iff* “-ii r M.’ 

the defendant a discussion between the plaintiff Ruttonsey and 

cue netenaant Vizbhookandas Atmaram to which I neAd nnf o#- i. 
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erroneously alleged the defendant to have been present, and requiring him 
tc take delivery. This was answered by a letter of the next day (April 1st) 
from the defendant’s solicitoi's, Messrs. Smith & Frere (Ex. G), denying 
that the cotton was of proper quality or proper notice of the survey given, 
alleging that the defendant had that morning attended with his surveyor 
and asked leave to survey the cotton, which had been refused, and 
stating that the contract must be treated as cancelled. After that the 
parties were at arm’s length. The cotton was advertised for sale and in 
part sold by Messrs. Crawford & Co., on April 5, and no objection has been 
taken to the conduct of that sale or to Messrs- Crawford & Co.'s account 
thereof. On the morning of April 5. however, a letter was sent by 
Messrs. Smith Frere to the plaintiffs, offering to take the cotton if the 
plaintiffs could satisfy the defendant and his surveyor that it was fully 
good Kishli cotton ; but no tender of the price was made, nor did any 
surveyor attend. 


On this state of facts the three material issues raised are 

(1) Whether the plaintiffs were ready and willing to perform their 
part of the contract ? 

(2) Whether plaintiffs tendered to defendant cotton of the quality 
agreed ? and, if so, 

(3) Whether the defendant was allowed by plaintiffs a reasonable 
time for examination of such cotton ? 


Before considering these issues I may mention that the price of 
Kishli cotton fell from Rs, 20 to 30 in the interval between the contract 
and date of delivery, Mr, Telang very properly admitted that this cir- 
cumstance raised a presumption that his client would wish to get out of 
the contract. Still it is far from conclusive. However the plaintiffs might 
desire to perform their part of the contract, they might be unable to do so 
if no [697] cotton of the quality contracted to be sold was then in the 
market. At the same time the presumption should be attended to in esti- 
mating the conduct of the parties. 

The first issue, literally interpreted, is very wide in its scope, so much 
so as to comprise the second ; but I take the intention of counsel to have 
been that the point raised by the second issue should be considered as 
distinct from the first, the question to be decided under which is whether 
the plaintiffs, were in a position to deliver to the defendants the 100 bales 
in question. It is true that the contract for these bales (Ex. I), which 
were bought by the plaintiffs from Harvey and Sabapathy, bears date 
March 31st ; but the plaintiff' Ruttonsey and the broker Ludha Pithraj 
depose to the arrangements having been made on the previous day, and the 
whole evidence in the case shows that the plaintiffs had then the bales 
under their control so as to be able to deliver them to the defendant. This 
is a.11 that was requisite, and it is a matter of indifference whether the 
plaintiffs legal title was complete at the time of their letters calling on 
defendant to sample and take delivery. I have no hesitation in finding 
the first issue in favour of the plaintiffs. 


The second issue is of vital importance ; and the plaintiffs have bv 
attempting to snatch an advantage over defendant by holding a survey in 
his absence, placed themselves in a serious difficulty. They have reduced 
the effect of that survey from being, as it might have been, a arbitra- 
tion almost if nob altogether binding on the parties as to the quality and 
description of the cotton, to the opinion of two experts on the quality 
and description of certain samples of cotton submitted to them. We must, 
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therefore, trace the history of this cotton. [His Ijordship reviewed the 
evidence and found the second issue in favour of the plaintiffs.] 

The third issue raises the nicest question in the case. Mr. Telang 
relies on the 38th section of the Contract Act, and he contends that the 
reasonable opportunity there nDentioned includes a joint survev. No 
doubt a joint survey would be a reasonable opportunity ; but I should be 

introducing a new clause into the Contract Act if I were to hold a joint 

survey necessary to constitute the reasonable opportunity.; There seems to 
be something likeCo98]a mercantile custom about surveys springing up in 
connection with what are called the Association Rules, but it is admitted 
that these rules do not apply to the present case; and the varying 
opinions given as to what is reasonable notice of a survey show that no 
defined custom is yet in existence. 

The rule in the 38th section of the Contract Act agrees with the rule 
of English law laid down in Benjamin on Sales (2nd ed., pp. 573 and 
576) ; but there is little authority as to what is a reasonable opportunity 
of inspection. The point was considered at considerable detail in Startup 
V. Macdoiiald (1), where the Exchequer Chambers idiss. Lord Denman) 
reversing the Court of Common Pleas held that the tender of 10 tons of 
linseed oil at 8-30 P.M. on the last day fixed for delivery was a good 
tender; a decision which the Court appears to have felt bound to come to 
on the finding of the jury, though contrary to their own view of the facta 
The rule of law islaid down by Williams. J., at p. 619 of the report, and 
Parke, , at p. 623. In the present case the sampling order was delivered 
to the defendant by 11-30 A.M. on the 30th March, and he had till 
1 P.M. on the 31st March before any refusal by the plaintiffs to allow a 
mrther examination is alleged. Now, Vizbhookandas Atmaram seems to 
have been certainly dilatory in his examination, he not having compared 
the samples with the standards till past noon on the 31st ; and it seems 
to me that a period of over twenty-four hours gave a reasonable opportu- 
nity to see whether the cotton offered was the cotton which the nlaintiffa 
were bound by their contract to deliver. 

Then are we to go further, and to say that the nurchaser is 
■entitled to continue inspecting and examining until the expiration of the 
period for delivery ? I find no authority for this, and in many cases it 
-would be unreasonable to place do limit on the inspection. Isa purchaser 
at liberty to open and taste every bottle of wine in a lot sold ; or, in the 
present case, to pass every pound of cotton through an expert’s hands ? 
There must be some limit ; and I think that a reasonable opportunity is 
the limit alike for [699] vendor and purchaser, and that such a reasonable 
opporfcunifc> had been had by 1 p.m. oa the 31sfc March 

tion ^ ‘>>^0 there was an applica- 

tion on the 31st March for further inspection. The letter (Ex. D) 

^ualitv^^and^'^^l description and 

quality , and asks for a joint survey, not for further inspection, a survey 

which, according to defendant s contention, would not be due till the next 

tune /or delivery had expired. Letter G of April 1 

■i^nT °°.^PPhcstion before that day. The oral testimonv is as 

cSsTktS"’ ‘ Vizbhookandas Atmaram 

carries it is that asked to be allowed to draw fresh samples for his satis 

the letters and the plaintifif Euttonsey’s denial I 
cannot think any application for a further inspection proved^ For the 
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reasons above given. I should hold that the plaintiffs were not then bound 
to comply with such an application, unless the defendant had given some 
reason for regarding the inspection already offered as insufl&cient. This 
is not done even here ; and I naay observe that 1 can see no reason 
why Vizbhookandas Atmaram should nob have submitted the samples 
already in his possession to Mr. Marshall or some other expert : his not 
having done so is of importance both on this and on the preceding issue. 

I may observe that a great deal of the difficulty on this point arises from 
the ambiguous sense of the word '* reasonable,’* which may either denote 
a legal limit, though one to be fixed on consideration of the circumstances 
of the case, in which sense it is used in s. 38 of the Contract Act ; or may 
be used in contradistinction to “ legal,” as when we say " it is not reason- 
able for a man to exist on his strict legal rights.” In my opinion Mr. Booth 
used the word in the latter sense when he said “ it would not be reason- 
able to refuse a buyer a survey up to the last moment for taking delivery,** 
by which exnression I think he meant the same as Mr. Marshall meant 
when he said “ if either party turned up within the time fixed by the 
contract, we should re-open the matter as a matter of courtesy.” 

I find issues 1, 2, 3 and 4 for the plaintiffs. As to issue 5, concern- 
ing the amount of damages, 1 of course disallow the [700] Rs. 20 
for surveyor’s fee and the Rs. 16-8 for solicitors* notices mentioned in the 
particulars of demand. I also disallow Rs. 39-l'3 for interest claimed in 
these particulars, and do nob give interest since the filing of the plaint, as 
I think that the plaintiffs’ hasty conduct has greatly conduced to this 
litigation, and I, therefore, am not disoosed to give them interest by way 
of damages. Deducting Rs. 73-9-3, the total of these disallowed items, 
from the Rs. 1,631-11-1 claimed in the plaint, I pass a decree for the 
plaintiffs forRs. 1,558-1-10 and costs. 

Attorney for plaintiffs. — Mr. R. M. Sayani. 

Attorneys for defendant. — Messrs. Shapurji and Thakurdas. 


6 B. 700. 

ORIGINAL CIVIL. 
Before Mr, Jttsiice Latham, 


Lukmidas Khimji and others {Plaintiffs) y. Pdrshotam 
Haridas, Oodhowji Wallji and Goouldas Jkwraz {Defendants),*' 

[27th September, 1882]. 

Partnership — Parties—Praciice—Contract Act {IX of 1872), 5 . 43. 

In a suit brought upon a oontraot made by a firm the plaintiff may select as 
defendants those partners of the firm against whom he wishes to proceed, allow- 
ing his right of suit agaiust those whom he does not make defendants to bt 
barred. 

[F., 26 P.L.R. 1902;Rel., 17 C.L.J. 201 = 16 Ind. Oas, 852 ; R„ 22A.307 = 20A. 
W.N. 73 ; 17 B. 6 : 26 B. 378 ; 21 M. 256; 16 O.P.L.R.Sl.] 

In this suit the plaintiffs sued to recover from the defendants the 
sum of Rs. 16.424, the price of goods sold and delivered. 

Written statements were filed by the first and third defendants. The 
first defendant denied that he was a partner with the second and third 

• Suit No. 216 of 1880, 
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£: ™r““ 

». "ptvs ^.r.f 

was not a necessary party to the suit. ^ Uaridas 

ad thtf Se^j' 43 m- Ad-o^^te-General) contend- 

.ightluTt f f 

Sote/fuT Pol^ocS ffemenrfra Coomar Mullick v. Rajm- 

KiJl:Llfll) P- ’ '"'■ IX of 1850. s. 36: 

1°^ If’o and third defendants 
JUDGMENT. 

Hemill decided is whether 

£m partner in the defendant's 

" When^tw?n5 m*"® ^ ° of Iho Contract Act • 

the absence of Persons make a joint promise, the promisee mav in 

one absence of express agreement to the contrary comnel «nv ^ 

such joint promisors fco perform the whole of the DromiQft 

18 one of the series of sections materially altering the rules of Vnalith 

"ihl Cli h'^ benefit ?>f Ind iSlit^^tSS 

SL“t"rA V"* • bLoh J coZ.ci‘-.“ DSro« 

s 45 Ti’ •^oj^'or'' P- 11* ^ith s. 42 compare Dicey, p 237 • with 
s. 45, Dicey, p. 108 ; and with s. 45. Dicey, p. 128. ’ 

out6?S°° perfectly clear, and the defendants do not dis- 
pute that, in oases where it applies, the promisee mav at hi« ® 

not rppiffc“°ue°j promisors : but they say that the section does 

SMr f4“r “sir's 

peSo^' ® entoi-ed into and the acts done bv the principal in 

tract entered *iSo“L‘° responsibility of partners on a con- 

unleartbof I u °°-P3'rtner depends on the doctrine of agency and 

PartnersVhoTv BnS laS ^ suppose tbkt co- 

ofth»T English law are joint promisors when the promise is that 

ioi Iriks'"* “-.S'"™ 0 ..h. defiST‘„Vth‘ 

jirm in s. J39 and its use. m Chap. XI headA^ “ Of u- »» 

persona, the [702] membVs^of 
which cannot be separately sued. 1 cannot accede to this argume^.f 

t? me such definition and use of the word —a uL nm ,] ® 

sistent with ifaalf fa I z. j \ ^ ’ a use not always con* 

Pendinna «!r ^ c)— seems to be simply a com- 

T fi > 3 °?!^ expression for the several persons who are members of Vh« fi 

r find that Mr. Pollock is of the same opinion!^ as in hT DLes nf P 

Go*nf adopts the definition of firm contained in s 239 of th 

0«tr..6 Act .. .ppropri.,. |„ E.gl..d. while i„ n hi' Sj' ||| 
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1882 that “ the law of England knows nothing of the firm as a body or artificial 
Sep. 27. person distinct from the members composing it." The Judicature Act 
„ (Order XV, Rule 10,) has enabled partners to sue and be sued in the names 

RIGINAL of their firms, a provision going further than anything in the Indian law 
Civil, of Partnership. Still, according to Mr. Pollock (art. 63). this rule does 

6 bTtoO introduce “ anything that amounts to the recognition of the firm as 

an artificial person distinct from its members." 

Then I am pressed with the argument ah inconvenienti. Now it is 
impossible to see bow any inconvenience can arise from the application 
to partners of the first clause of s. 43. The promisee can select those part- 
ners against whom he wishes to proceed, allowing his right of suit against 
such as he does not make defendants to be barred : Hemendro Goomar 
Mullick V. RajendroloU Mooshee (1), Kendall v. Hamilton (2); and the 
rights of the partners the joint promisors inter se are saved by the latter 
clause of s, 43. But it is said that if s. 43 applies to partners, 
so must s. 45, and that from such application of the latter section 
great inconvenience will result. The words of the two sections are not 
identical : and I think that it would be an unsound principle of construc- 
tion to interpret s. 43 by the light of the possible inconvenience which 
might result from a similar construction being placed on s. 45. I am 
sensible that if s. 45 does apply to partners who are joint promisees, 
the resulting inconvenience may sometimes be very great ; especially 
having regard to the decision in Ramsebuk v, Ramlall (3) that if a 
suit is barred by limitation as to some joint promisees added as 
[703] co-plaintiffs by amendment, it is barred as to the original plaintiffs 
also. But the inconvenience will be the same in kind, if greater in degree, 
as must result from the application of the section to any joint promisees ; 
and to my mind it must be dealt with, if at all, by the Legislature altering 
the expressions of its intention, and not by a Judge putting a forced 
construction on the words in which that intention is at present embodied. 

I therefore find that Hemraj Haridas is not a necessary party to the 

suit. 

Attorneys for the plaintiffs. — Messrs. Payne and Gilbert, 

Attorney for the defendants. — Mr. Khunderao Morojee, 
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Before Mr. Justice Latham. 

Ahmedbhoy Hubibhoy (Plaintiff) v. Vullbebhoy Oassumbhoy, 
Satbai and Fazulbhoy Cassumbhai (Defendants).* i 

[29th and 30th September, 1882.3 

Decree— Fraud— Decree when binding— Effect of fraud— Parties and pnvitfs to suit— 
Strangers to suit -Cdhisive fraud bettceen parties in obtaining decree— Civil Pro- 
cedure Code { Act X of 1877), s. 13— Res judicata— Evidence Act [I of 18*72), s. 44— 
Khoja Mahomedan administrator toith the will annexed. 

The powers of a Khoja Mahomedan executor or administrator, like those of a 
Gutohi Mahomedan exeoutor or administrator, seem to be generally limited to 
recovering debts and securing debtors paying such debts. 

Where a will gave the executor full powers with regard to the p-ayment of 
testator's debts. Hold that an administrator with the will annexed who wash 

* Suit No. 486 of 1881, 

(2) 3 O.P.D. 403. 
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Khoja Mahomedan succeeded to those powers and in a snit • r u- 

as such administrator by an aliened credTor of f against him 

all the persons interested in ?Kate! represented 
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-p-w. 

.... c,.. .j ‘-v ■ 

..■.hold. ,o.d ,i.b ,.g„d ,b, ;s'..s.Ts,i .“,r 

the parties; except, probably, wheeze the collusive fraud' has°he'^^°“ pnvies of 
of the law enacted for the benefit of such nriWe, Bor provision 

not claiming through the parties to the suit in a ^ ■'epresented by but 

whether as flaintifi or dettt, trea the pre"viorK::r:o"^"br“1‘°K"' 

S-SSiHi-SlsSc-i' 

Quare- As to the proper construction of s. 44 of the Indian E videnoe Act 

pSillSIMsilif 

establish his right to attach a certain house in 

1876 ilsuirNrioi 

ant In ‘‘'i® plaintiff sued Pazulbhoy Cassumbhai (the third defend 

flef / ^3 administrator with the will annexed of tho 

i n 24^0 fo? 

i/„44d-y-7 against the said estate. 

out S“h“a^i to"*''”*''"*'' ‘0 * C'o'Mod 

nf plaintiff attached the house in question in exeenf-mn 

Slfeudf l",' 7 ‘f* ’'b»»»o» fto li,°t bud Too™ 

tho „ ^ summons for the removal of the attachment nnor, 

distrlbrn^d^ (among others) that the said house had been made over Ld 
aistributed among the persons interested in the residuarv estatn rff 

CassumT“‘^'^"^^‘‘^"^’‘^.^'■ fi-tTefenZof VuVe bW 

^assumbhoy was then solely entitled to the said house subject to tZufI 
defendants were then in possession of the said house It was th«r«! 

i 'h'r“ -d ‘f •' '>™' “"i"" oSiirt 

the present sSt ® exeoutiou. The plaintiff then filed 

wb; second defendants filed written statemenfv ; 

which Unter alia) they alleged that the debt in respect ^ Sh the. 
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1882 plainfcilf had obtained his decree in suit No. 401 of 1876 was not a 
Sep. 30. debt due from the estate of Cassumbhai Nathubhai, but was a private 

debt due to the plaintiff by the administrator Fazulbboy (the third 
Original defendant) and that the said decree had baen obtained by the plaintiff 
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against the estate by fraud and in collusion with the said Fazulbhoy. 

The defendants subsequently sought to obtain discovery and inspec- 
tion of the plaintiff’s books. The plaintiff objected to give the inspection 
sought for. and insisted that, even admitting that the decree in suit 
No. 401 of 1876 bad been (as alleged by the defendants) obtained by the 
fraud of the plaintiff and in collusion with the said Fazulbhoy, nevertheless 
it was DOW a binding and valid decree against the estate of Cassumbhai 
Nathubhai and all persons interested therein. 

The plaintiff took out a summons under s. 135 of the Civil Procedure 
Code (Act X of 1877) calling on=defendants to show cause why an issue 
upon the above point, should not be framed and determined before the 
plaintiff should be ordered to make the discovery or give the inspection 
demanded by the defendants. 

By an order dated the 5th September, 1882 (1), the said summons 
was made absolute, and it was ordered " that this suit be set down for 
hearing for the determination of the following issue, viz., whether assuming 
the allegations in the fourth paragraph of the written statement of the 
defendant Vulieebhoy Cassumbhoy and the defendant Satbai, respectively, 
contained to be true, and assuming that the decree in suit No. 401 of 1876 
was obtained by fraud of the plaintiff and in collusion with the defendant 
Fazulbhoy Cassumbhai as in the said fourth paragraph alleged, the 
said decree is not, for the purposes of this suit, a binding and valid decree 
against tlie estate of Cassumbhai Nathubhai and all persons interested 
therein ; and whether the said decree is not in this suit binding upon the 
defendants and each of them ; and [ 706 ] whether the defendants, or any 
or either of them can in this suit in any way object or dispute the said 
decree.” 

The suit now came on for the determination of the above issue. 

Hon. B Lang (Acting Advocate-Oeneral) and Starling, for the 
plaintiff. 

Farran and Inverarity for defendant No. 1. 

Kirkpatrick and Telang for defendant No. 2. 

The third defendant did not appear. 

Farran applies to be heard first in support of the defendants’ plea. 

lifVTHAM:, J. — This is in effect a demurrer to the plea of the defend- 
ants, and the party demurring has the right to begin. 

Sfarting, for the plaintiff.— Under ss. 13 and 14 of the Civil Proce- 
dure Code (Act X of 1877), a defendant in a suit on a foreign judgment is 
permitted to plead fraud. No similar provision is made for suits on other 
judgments, and a defendant cannot, therefore, be allowed to plead as to a 
judgment obtained hero that it was obtained by fraud. 

If a defendant is allowed to plead fraud, a plaintiff must be allowed 
to reply fraud. Under the system of pleading in India there is no replica- 
tion, and a plaintiff would, therefore, surprise the defendant at the 
hearing by alleging fraud for the first time. — an allegation which the 
defendant might be unprepared to meet. 

[Latham, J. — That is an impeachment of our system of pleading. 
The argument would apply whore a defendant pleads a deed as well as 
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answer might be that the deed was fraudu- 

^ Here the parties admit the de3r0a in suit No 401 of hnf- fu 

desire to re-open the whole quescioo decided hv rhof h ml 

represented in the suit by the defendant 

estate, and they are, therefore hound TP. u ^ aaministrator of the 
decree aside • Hitffer v Allen (7 1 • Tl(\i\ j?i sued to set the 

iK'I'S ESi;.*s:f£,f s;: 

that it was fraudulently made liable ^ estate, but 

d^Te: is'Tindfng "^tifrel -d induct 'LS: 
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actei until then ? Id may never be enforced against him at all. 

±ne hrst and second defendants were in no • i. 

privies and „ ^ k'“ testator. If they Tre 

agains; thf Scref Kv must T administrator 

decree aside precluded from suing to set the 

pSIm <20) : 


( 1 ) 

(4) 

(7) 

( 10 ) 

( 12 ) 

(16) 

(16) 

(17) 

(18) 


t'S' o,^^- <2) 6 Ch. Div. 277. 

y ^P- H L. Gases 191. 

f^222 f8) 15 B L R. Appx. I, 

4 Moore’s P.O. 398 per Lord Brougham. 

iB-onf.®”’- (13) 6 Q.B. 587. 

L-R. 8 Ch. Ap. 696. 

(19) 8 B.H.C.R. O.C.J, 140. (20) 2 BX.R.O.O.J. 1, 
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(9) 6 Sim. 279 (305). 
(11) 10 Bea. 122. 

(14) 11 M. & W. 432. 
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Kirkpatrick, for the second defendant. — He cited Prudham v, 
Phillipsd) ; Williams on Executors (8th ed.), pp. 1971-2; In re Place{2) ; 
Shattock V. Garden (3) ; Be Medina v. Grove (4) ; Gopi Wasudev Bhat v. 
Markande Narayan Bhat(b). 

JUDGMENT. 

Latham, J. — The question argued before me is that raised by the preli- 
minary issue, “ whether, assuming the allegations in the fourth paragraph 
of the written statements of the first and second defendants respectively 
to be true, and assuming that the decree in suit No. 401 of 1876 was 
obtained by fraud of the plaintiff and in collusion with the third defend- 
ant as in the said fourth paragraph alleged, the said decree is not for 
the purposes of this suit a binding and valid decree against the estate of 
Gassurobbai Nathubhai and all persons interested therein ; and whether 
the said decree is not in this “ suit binding upon the defendants and 
each of them ; and whether the defendants or any or either of them can 
in this suit in any way object to or dispute the said decree.” This issue 
was set down for determination under s. 135 of the Civil Procedure Code 
(Act X of 1877) before disposing of a summons taken out by the 
first and second defendants to obtain discovery from the plaintiff 
with reference to the alleged fraud. That fraud is that the plaintiff 
[709] and the third defendant Fazulbhoy Cassumbhai, the administra- 
tor with the will annexed of Cassumbhai Nathubhai, father of the first 
and third defendants and husband of the second defendant, by collusion 
procured a decree to bo passed in suit No. 401 of 1876, wherein they 
were respectively plaintiff and defendant, against Fazulbhoy as such 
administrator for a debt which was due, not by the estate of the testator, 
but by Fazulbhoy in his personal capacity to the plaintiff. The matter 
is tried as it were on demurrer ; and the question shortly is, whether 
admitting the truth of the allegations of fraud and collusion made by the 
first and second defendants, they are entitled to set up such fraud and 
collusion in their defence in this suit, while the decree in suit No. 401 of 
1876 still stands unreversed. 

I think that persons other than parties to a suit in which a decree 
or judgment, to use the more general term, has been obtained, may be 
divided into three classes with reference to their position as affected by 
such judgment. These classes are : — 

(a) Persons who in the language of the Civil Procedure Code (Act X of 
1877), s. 13, claim under the parties to the former suit or, in the 
language of English law, privies to those parties. Privies are, according 
to Lord Goke {,Whxttingham* s Case (6)] of three kinds — Privies in blood, 
Privies in estate, Privies in law. In Wharton’s Law Lexicon, p. 764, I 
find a six-fold division : (l) Privies in blood; (2) Privies in representation, 
as the executor or administrator to his testator or intestate: (3) Privies in 
estate ; (4) Privies in respect of contract ; (5) Privies in respect of estate 
and contract ; (6) Privies in law. But I have been unable to discover 
the original authority for this division ; 

{h) Persons who though not claiming under the parties to the 
former suit were represented by them therein. Such are persons 
interested in the estate of a testator or intestate in relation to the 
executor or administrator ; shareholders in a company under 7 Wm. IV and 

(l) 2 Amb. 763. (2) 8 Exoh. 704. (3) 6 Eioh. 724, 

(4) 10 Q.B. 152. (5)3B. 30. 

(6) Coke's Rep., Part VIII, 42 b (Vol. IV, p. 224, ed. by Thomas and Fraser). 
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I®' ‘o the registered officer of that compaov and in 

referred lo i^ JogLd°rrv.T7^10] wh ^'^th 

ioi.. „j,di.Sea ^vrrL'iv 

i£r;p. Sr.aii i 

,‘:S” = 

former su£^°^"'''’ hy the parties to the 

withffi^&T that the first and second defendants fall 

tsis^r I’o r,rri”f .tx ^XL^:= “" 

Khoja. But tne will of Fazulbhoy gave his executor Mi ll lu 

po-uLt, rrs :? rstr““r;.r.:“‘ :£" 

passage above quoted from /o,c«rfro V. iPtrL'^cfrc m the 

I next consider the effect of a previous judgment nn fu 

classes respectively, with reference to their capacity^o dispute it 

. .0„„,.e.. Oour., .hep wi., be^bo^i br.id LloTe'e r/v^rir 
«Ob.e,°ed 'br.h°.“ p.“ue“ tZZ'lTlTy'L '‘"obSa ‘b“ Jbff "d*"’; 

unfairly won. In this case again I think tbrclass i^^^^^^^ 

“hiT* ■fjf.V” T; ‘“I r- 

.».b„i.,..ti.Kv.k' ‘i'e'’Si.‘„t““bS;‘itb:s i"„r 

f»»d“bTp,.;°ed'“' “ "*>' ''*“<> “•5 ..ide°°f .h“e 

e^TSf 

z:p;zzz r /.sr-d Si/ r^r ‘ 

lafcer case of J^lower v. Lloyd (4) were intenae^a ^■r^ ® ^ iQ the 

rule, although they do tend to restrict it« r general 

class of fraud there alleged. See also particular 

Brooke v. Lord Most yn (7) and Tommlyy. White fs)] w Wlm 


(i; 14 M.I.\. 367 (376). 
(3) 6 Ch. Div. 297. 

(6) 3 L. R. Oh. 203. 


B III— 117 


(4) 10 Ch. Div. 327. 

(7) 2 De G.J. & a. 373 
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House of Lords discharged its own order as having been obtained by sup- 
pression and misrepresentation. "Although,” said the Lord Chancellor 
at D. 334, "in any question decided by this House upon appeal the matter 
is finally settled between the litigant parties * * ^ all the commonest 

principles of justice compel this house, as they must compel any other 
tribunal, to interfere to prevent its own decisions from being made the 
machinery for effecting a fraud.” 

In the third place, the previous judgment may have been obtained by 
the fraud and collusion of both the parties to the former suit ; as, for the 
purpo=<es of the present issue must be assumed to have been the case 
here. In this case there has been no battle, but a sham fight. " Fahula, 
non jurdicium, hoe est \ in scena, non in foro, res agitur,’* to cite from the 
celebrated argument of Mr. Solicitor Wedderburn in the Duchess of 
Kingston's Case (1). As between the parties to such a judgment I appre- 
hend that it is binding : and that, as Willes. C. J., said in Prudham 
[712J Phillips (2). "if both parties colluded it was never known that one 
of them could vacate it.*' The same rule will, I think, though I can find 
no express authority on the point, apply as between the privies of these 
parties ; except probably where the collusive fraud has been on a provi- 
sion of the law enacted for the benefit of such privies. For instance, I 
think that the heir would be allowed to show that a decree was obtained 
by his ancestor collusively in fraud of the Mortmain Act ; indeed the effect 
of the provision of law is that the heir as regards it is made the antago- 
nist of his executor, and cessante ratione legis cessat ipsa lex. But. as re- 
gards class (b)t persons represented by but not claiming through the parties 
to the former suit, and (where a judgment in rein is in question) class (c) 
strangers, I think that anv member of either class may in anv subsequent 
proceeding whether as plaintiff or defendant treat a previous judgment 
so obtained by fraud and collusion as a mere nullity, provided of course 
that he clearly establish the fact of the fraud and collusion. The point 
has been frequentlv decided with respect to judgments in rent. See 
Meddowcroft v. Huguenin f3). where Lord Brougham said (p. 398), " a collu- 
sive suit is not a real judgment, but something obtain^^d by fraud from 
the Court which is not binding*' — Perry v. Meddowcroft (4), where Lord 
Langdale, M. R., said — "a sentence may bo refused the respect which 
would otherwise be due to it, if it can be shown, as it may be shown, that 
the sentence was obtained by fraud and collusion,” and Harrison v. Mayor 
of Southampton (5), in which case the Court of Appeal in Chancery held the 
appellant to be the lawful issue of a marriage which had been declared to 
be null and void by the Consistory Court of the Bishop of Winchester, — 
Turner, L J.. saying (p. 151) " that this sentence, if obtained without 
fraud and collusion, would bind the question and establish the invalidity 
if the marriage was not disputed on the part of the appellants ; but it was 
contended on their part that the sentence was obtained by fraud and col- 
lusion, and that the sentence so obtained could have no valid or binding 
effect. To this latter proposition I have no difficulty in assenting.’* 

[713] The point has also been decided in cases in which the parties 
belonged to class (6). t.c., though not privies to, yet were represented 
by the parties to the former suit. In The Earl of Bandon v. Becher {6)t 
a case in which the Court of Chancery in Ireland had at the 
instance of the then tenant in tail set aside a decree of the Exchequer 


930 


(1) 20 Howell’a State Trials, 478. 
(3) 4 M. P. 0. 386. 

(6) 4 Do G.M. &G. 137. 


(2) 2 Ambler 763. 

(4; 10 Beav. 122 (137), 
(6) 3 01. & P. 497. 
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made against a former tenant in tail who was u 

argument as suflBciently representing his successor 

suit. Lord Brougham, after saving that it was ?, ^ of the 

Court of Chancery had no right to review a ^ that the 

Exchequer, added (p. 510). “ but it is equally true ^haT 7*" 

been obtained by fraud it shall avail nothin the decree has 

affected by it. to the prosecution of a claim or to tho°/ f Parties 

And a little further on he said : "It is not an ; P®t«nce of a right.” 

which is here complained of; but it is that the w*h^'^ ''' '® 

•nd r,.„dule„l ; Ih.t i, d"'”? " “"«'™ 

but may be passed by as availing nothin^ to tho f 

And in Pftt7i>so« V. J^arl of Egremont(l) L ^ scire ^ who sets it up.” 

ant a shareholder in a company under 7 wHv anr^v""' 

judgment obtained bv the plaintiff in a previmi* ^ ^ 

tered officer of the company, the Court held against the regig- 

registered officer fraudulentlv and deceitfullv and h°° ^ 

plaintiff suffered the judgment in order to hy connivance with the 

this case the Court of Queen’s Bench on Ip 

and differed from dicta of Pa ke B in’ " «'®%^®uld he good ; 

V. Ur^ubart (4) so far as theTwere’ to the etct'^th^" 

th, ,™„d *brb.dVr.r ,7 ;l ■■*'''■' "»» 

ground on which the Queen’s Bench nrooeo.^ ^ technical 

no previous onportunity to plead the^frsnd that there had been 

eases of yfrc A?arf 0 / Lndonv BecZl ZA The 

approval bv ^ 110 ^°! ^ in^ rf 

by fraud upon I Court binds not such Court <3®®--ee obtained 

upon this ground thoueh it ho! ^ u ^ ^ 'ts nullity 

». Mc'ne.i to be 

Wilham on Executors f8th ed.). p. 1971, where it is said b'' ^ 

executor pleads that he has assets ultra a judgment which I T T 

''P°“ o*- fictitious debl thl n1 'Iff 

(creditor) may reply that the judgment was had and nBf • ^ ^ 

and cov.n_ beoween the executor and th^ credtor fthe nM 

iper suit) ; but he cannot traverse the averment that the £ht b 

the judgment was had, was a just and true debi and ll 7 7 TT 

pTSrrbS:?’ ® Saonde™. b. 50.' op Sh'fh s 

ment^of’’ West, J^'^ToZTwasJe^T the judg- 

mortgage had been supported by a collusive decree “ if the collusive 
tbe mortgagor may claim to have it disregarded eZ’ ^boualTT 

corroboration of a decree, which is then allowedio he brunr T 
several years.’’ co iie by unexecuted for 


^1)6Q.B. 587. 

(4) 11 M. & W. 460. 
(7) 3 B. 30 (33). 


(2) 2 M. & G. 776. 

( 5 ) 10 H.B. Oa. 431. 


(3) 11 M. & W. 450. 
(6) 1 Strange 410. 
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1882 And I may refer also to Narayan v. Pandurang (1), where the frame 

SEP. 30. of a suit brought by members of a joint Hindu family to recover from the 

defendant tbeir shares in land of which he had got permission under a 

ObigINAD decree against the manager of the family, alleged to have been obtained 
OlVlL. by collusion, was not objected to by the Court consisting of Westropp, C.J., 

and West, J., though they held that the allegation of collusion failed 

6 B. 708. altogether of proof.J 

So far I have dealt with the question on general grounds of English 
law. I now proceed to consider how far it is affected by special Indian 
enactments. Section 13 of the Civil Procedure [715] Code (Act X 
of 1877), slightly altered in Act XIV of 1882, enacts that “ no Court shall 
try any suit or issue, in which the matter directly and substantially in 
issue, having been directly and substantially in issue in a former suit in a 
Court of competent jurisdiction between the same parties, or between 
parties under whom they or any of them claim, litigating under the same 
title, has been heard and finally decided by such Court.’* In my opinion 
this section cannot apply to the present case, as the parties here do not 
claim under the parties to the previous suit. And, again, reading expla- 
nations I and II to the section with the remarks in PhtUpson v. Lord 
Egremont (2), it seems that the charge of collusion in the former suit 
was not and could not have been a matter directly and substantially in 
issue in that suit. But 1 must say that I do not think that s. 13 of the 
Civil Procedure Code is exhaustive as to the effect of a res judicata. It 
does nob deal at all with the case of judgments in rem^ nor with that of 
parties represented by, though not claiming under the parties to the form- 
er suit, although the effect in this case of the previous judgment was 
recognized by the Privy Council in the passage in Jogendro v. Fii,n%ndro{?i) 
above cited. 

Very different in the wideness of its terms is the 44th section of the 
Evidence Act, which enacts that “ any party to a suit or other proceeding 
may show that any judgment, order, or decree, which is relevant under 
Bs. 40, 41 and 42 (which comprise all cases of judgments relevant qua 
judgments) and which has been proved by the adverse party ^ ♦ 

was obtained by fraud or collusion.” This section clearly covers the 
present case; the difficulty is to say what it does not cover. Its language 
is wide enough to allow a party to the suit in which the judgment was 
obtained to aver that it was obtained by the fraud of his antagonist, though 
the judgment stands unreversed. This, indeed, has sometimes been 
thought to be the English rule (see 2 Taylor on Evidence, para. 1522) ; 
bud 1 do nob think that the contention can be successfully maintained, 
having regard to the recent authorities, especially [716] to Buffer v. 
ALle7i (4) above quoted. It it also wide enough to allow a party to set up 
hia own fraud or collusion in procuring the former judgment in order 
to deleab it, certainly a startling proposition. No doubt the sec- 
tion relei's bo the admissibility, not the weight of the evidence 
allowed thereby to be given ; still it is hard to suppose that the 
Legiblature contemplated that evidence should be admitted from 
wnich no result could follow. Possibly the Courts may hereafter 
read “fiaud or collusion” as equivalent to “fraud and collusion,” as denot- 
ing what Mr. Earran happily termed bilateral, as distinct from unilateral, 
fraud ; and no doubt in many of the English decisions the term “fraud” 


(1) 5 B. 686. 

(3) 14 M.l.A. 367 (376). 
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used where collusion is plainly meant, which ambiguity indeed has been 
the principal cause of doubt last mentioned. Still the consTrrction wS 

ft iLZbrnt ol°o“ we may conjecture. I do not feel 

feS ^Tt f tP interpret the 

“r.Jst ™v b,, the 

defendan^T^' Th P''eli“inary issue for the first and second 

Sclion on th?s ‘’PPP PPP-^ing the 

boosts b cause. ’ ^oars to 

Dinsha'^^^^^^ plaintiff: Messrs. Jefferson, Bhaishanker and 

Attorn^vf defendant : Messrs. Payne and Gilbert. 

torneys for the second defendant : Messrs. Ardesir and Hormasjee. 


6 B. 717. 


[717] APPELLATE CIVIL. 

Before Mr. Justice Melvill and Mr. Justice Pinhey. 

and ANOTHER {Original Defendants). Appellants v. 
ABDULLA (Original Plaintiff), Respondent.* [18th September, 1882.] 

bought bv a father in his .oa’s 

o^proTf o^i^ence to rlluT-Onul 

so^thB ^ * Mahomedan in the name of his 

the 'partv*^in^wWfl°° *>«'“« » bemmi purchase : and it lies on 
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shoiiM ho « ^ a transaction very strict proof of the nature of the transaction 

with mnro objector to such rights, and the burden of proof lies 

*,®~‘ W*'.'™-" ‘b* ■ieCTee of K.o B.h»a«r Mmse.hr.o 

Tiu ’ Class Subordinate Judge of Surat, 
of RomK nlaintifif’s father, Nasar. in the High Court 

on?he 3^r7orM'" obtained a decree agafnst him 

pieces of Lni ’if of decree they attached three 

dln’ate q 'u ^ miscellaneous petition applied to the Subor- 

onhernf f o®;"'? the attachment rai.sed, but it wag rejected 

Z own " declaration of 

ooLended !w defendants 

be?onS^f ^u- PrPPS'^fy had been purchased with Nasar’s money and 

th» Nji' ‘° “■> of 

*. I-, ,^he Subordinate Judge held the purchase not to be benami. He said ■ 
unfB K the disputed properties were purchased, the defend- 

been p°*= °htained their decree against Nasar, the said decree having 
obtained in May, 1876. There is, therefore, no ground to suppose 
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JUDGMENT. 

Melvill, J. — This is a suit to raise an attachment placed upon a 
house and three pieces of land by the creditors of plaintiff’s father. Nasar. 
The property was purchased by Nasar. about ten years before the suit, in 
the name of his son, and the Subordinate Judge has found that the 
purchase was an advancement in favour of the sou. It has been repeatedly 
laid down by the Judicial Committee that when a purchase is made by 
a Hindu or Mahomedan in the name of bis son, the presumption is in 
favour of its being a benavu purchase, and it lies on the party in whose 
name it was purchased to prove that he is solely entitled to the legal 
and benehcial interest in the estate. It has been also said [Ahmed Ali 
Kkdu V. H.(i7dw(iri il/a// (4)] that when the rights of creditors are in issue, 
very strict proof of the nature of the transaction should be required from 
the objector to such rights ; for that it would be easy, if such vigilance 
and jealousy were not exercised, for a family to place the family property 
out of the reach of creditors. In the present case the property was [719j 
undoubtedly purchased by the father during his son’s minority. It is in 

evidence, that, after the purchase, the father and son lived together in the 

purchased house. As regards the land, it would seem that rent notes were 
taken in the son’s name, and that rent was paid to the banker of the father 
and son. and credited in the son's name, and the account thereof was 
rendered by the banker to the son ; but it appears from the banker's 
evidence that the account was originally a mere transfer of the father’s 
balance to the name of the son ; and it would, of course, be perfectly 
easy for the father and son to arrange the matter between themselves, so 
that the son should account for the rents to the father. It is possible 
that the transaction was a real one, and that the purchase was intended 
for the benefit of the son ; but the burden of proof lies with more than 
ouliiiary weight on the person alleging the bona fides of such a transaction 
aud the evidence in this case is too slender to enable us to say that the 
plaintiff has discharged himself of that burden. 

The decree of the lower Court is reversed, and the claim rejected witb 
costs. 

(1) 6 M.I.A. 63. (2) 13 W. R. P.O. 1 = 13 M.I.A. 832. 

(3) 13 M.I.A. 395. (4) 6 B.D.R, 678. 
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that the transactions in question were fraudulently made to evade the exe- 
cution of the defendants' decree. Bearing in mind this point, as also the 
[7183 evidence of Nandial, which shows that the plaintiff alone managed 
the property and received the income. I come to the conclusion that the 
plaintiff holds the property, sued for, beneficially and for his own interest, 
and that the money paid by his father as purchase money was an advance- 
ment m his favour, and Nasar has no title over the said property. I, 
therefore, bold that the plaintiff is entitled to a decree." 

The defendants appealed to the High Court. 

Nanabhai Earidas^ Government Pleader, for the appellants. — The 
properties which the defendants seek to attach were purchased by a 
Mahomedan in the name of his minor son, and the presumption is that 
the purchase is benami : Gopec Rrist Gosain v. Gunpersand Gosain (1) ; 
Sayyud Uzhur Ah v. Bebee Ultaf Fatima (2) ; Nawab Azimai Alikhan v. 
Hur diuar ec Mtdl (3). Very strict proof is required to rebut this presump- 
tion. 

Shantaram'-Narayan^ for the respondent. — -Assuming that such a pre- 
sumption arises, we submit it is rebutted by the evidence adduced. 
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LlSfch September, 1882.] 
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L/ such has been the practice of this Court. 
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is of opinion fehafi the period of twelve years allowed by art. 132 
of the second schedule of Act IX of 1871 in the case of money charged 
upon immoveable estate is applicable as well to the personal liability 
of the debtor (when he has personally contracted) as to hia liability of 
the immoveable property charged. ’ 

[721] ‘ ‘ Lately Sir Charles Sargent has passed a decision in Pestanji 
Bezanji v. Abdool Rahiman (1), which is contrary to this. Hence I make 
this reference * * *.*’ 

The case was heard by Kemball and Nanabhai Haridas, JJ., on the 
14th of March, 1882, who referred it to the Full Bench. 

The case was then reheard by Sir Charles Sargent, C.J .. and Melvill 
and Kemball, JJ. 

The parties did not appear. 

Manekshah Jehangirshah as amicus curicB ior the plaintiff — Article 
132 of the Limitation Act XV of 1877, sch. II, is conversant with the 
nature of the debt which is sought to be recovered, and not with the 
remedy by which it is sought to be recovered. For instance, a suit on a 
registered bond may be brought within six years, though a suit on a bond 
not registered must be brought within three years. To hold that art. 132 
does nob apply to a claim to recover money only, would be to 
add words to it, and to read it as if it said "to enforce payment from the 
immoveable property/’ As the article stands it is quite wide enough 
to include a claim to recover money only, which has been charged upon 
immoveable property. The explanation to the article shows that it 
would include malikana and haks. 

Ghanasham Nilhanth as amicus curice for the defendant. — Article 
132 is nob applicable to a suit brought on a mortgage bond to obtain a 
money decree only. Where the mortgage security is abandoned, the suit 
nausb be regarded as brought as it were on a money bond, and the limita- 
tion applicable is three years. Under Act XIV of 1859 the limitation 
for such a suit was three years. It cannot be supposed that by passing 
Act IX of 1871 or XV of 1877 the Legislature intended to alter the law 
which was in force without an express provision to that effect. A * charge* 
IS money charged, and, therefore, to enforce payment of monev charged 
upon immoveable property, is to enforce the charge upon immoveable pro- 
perty. How can a suit for a personal decree be called a suit to enforce a 
charge upon immoveable property under art. 132 ? The word * charge* is 
defined in the Transfer of Property Act IV of 1882. s. 100, as follows: — 

[722] “ Where immoveable property of one person is by act of parties 
or operation of law made security for the payment of money to another, 
and the transaction does not amount to a mortgage, the latter person is said 
to have a charge on the property.** This shows that the expressions 
used in art. 132 do not cover a suit on a mortgage bond. The absence 
of the word ‘ enforce ’ in arts. 57 to 64 and 65 to 80, which relate to suits 
for mere money, indicates that the art. 132 in which that word occurs, is 
intended to apply to a suit for obtaining a decree against immoveable 
property only. A suit mav be brought for a mere money decree, treating 
the mortgage bond as a simple money bond, and again another suit may 
be brought to enforce the mortgage lien. There is no reason, therefore, 
why a different period of limitation should aoplv to a suit on mortgage 
bond treated by the plaintiff himself as a money bond from that applica- 
ble to a suit on a mere money bond. Again, there are distinct provisions 
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In the course of the argument the following cases were also referred 

(2);s.n.a. ^o/slrv sE 

a. tunaooa at page «1 of the printed judgments for 1874. 

JUDGMENT. 

p.r.o‘Ji™ ,t:rtrLXio;. °°‘ "°" “”‘*'‘®"‘ '•'°^^- ”"* 

Under Act XIV of 1859 the Courts held that such a suit was a suit 
veaL- lent, and, therefore, subject to the three years, or the six 

foreclosure or sale was held to he a suit “for the recovery of iLoveable 
gov.„e^a hVthriiyeVr^'Sf .«=.ove.ble property." .„d, .horoforo, 

.rH'- 

able property or any interest therein not otherwise speciallv provided for ” 
and our Courts would, no doubt, have adhered to thei7 deSn ls«A 

r”o'i.*':r7“l32“ ‘u l-l “‘r”*" ™ 

rule in art. 132, sch. II, of Act IX of 1871. That article prescrihed 

prStv ’'P°° immoveablt 

Ld ht a n- - B® case referred to by the Subordinate Judge it was 
w«ll Bench of this Court that art. 132 was applicable as 

mn personal liability of the debtor as to the liability of the im 

moveable property charged. Having regard to the wording S’^the artiJe’ 
nd to Its undoubted applicability to the case of money lent upon mort ’ 
e ge, we do not see how the decision could well have been otherwise 

^ decision fcn which the Subordinate Judge refers Pestavii 

S S*nrovi JJafimair bin Shaik Budoo(l). was passedwith reference 

not neeessanly in conflict. For the words “ for money charged Zon im 

S wmdB^T®''''f ” substituted 

pX ° fnd it f Pf of money charged upon immoveable pro- 

T ‘ U® difficult to suppose that the change was made without 
tention In the case in question the use of the word “ enforce ” induced 

t^8ffi®s’'Io conclusion that the article was intended to apply only 

be donb2d'^“l fu^®® argument that it might Lll 

in» “°’^°ted whether art. 132 was intended to apply to mortgages at all 

prS A‘r '‘r "oSnea l"' 

P evious Acts, for a suit by a mortgagee for foreclosure and sale. 

duoed d^^®^f’^® ^‘^“^ted that these changes in the law have intro- 
difficulties with which this Court had not to contend [724] 
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when considering this question with reference to the provisions of the Act- 
of 1871. But upon a careful consideration of the whole subject, and 
bearing in mind that, in cases of doubt, an Act of Limitation ought to bo- 
construed in the manner most favourable to the person whose right is the 
subject of the limitation, we have come to the conclusion that art. 132 of 
the last Act ought to be held applicable to a suit by a mortgagee to obtain 
a mere money decree. The explanation to the article provides that “ the 
allowances and fees respectively called malikana and haks shall, for the 
purpose of this clause, be deemed to be money charged upon immoveable 
property.” Now suits for malikana ox haks are ordinary suits for mere 
money decrees, and, therefore, the explanation is opposed to the sup- 
position that the article was intended to apply exclusively to suits to 
enforce payment out of immoveable property. And although the 
introduciion of a special provision for the enforcement of a mortgage by 
foreclosure or sale (art. 147) may point to the conclusion that the Legisla- 
ture intended the word ' charge” in art. 132 to bear the same meaning as 
in s. 100 of the Transfer of Property Act (which says that “ where 
immoveable property of one person is by act of parties or operation of law 
made security for the payment of money to another, and the transaction 
does not amount to a mortgage, the latter person is said to have a charge 
on the property”), yet it cannot be denied that money lent on mortgage is, 
in ordinary legal phraseology, money charged upon immoveable property, 
and that, therefore, a suit by a mortgagee for a money decree is strictly 

within the words, though possibly not within the intention of the article 
in question. 


6 B. 725. 

[723] APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice KembalL 

Murari {Original Plaintij^), Appellant o. Subaand OTHERS {Original 

Defendants), Respondents.* [11th September, 1882.] 

Jurisdiction- Caste question— Regulation II of 1827, s, 'il—Suit Jor fees appurtenant 
to the office of Guru — Jurisdiction of Civil Courts, 

A oliiiui bo a caste oltice aud to be euticled to perform the honorary duties of 
that office or to eojoy privileges aud houours at the hands of the members of the 
caste m virtue of that office is a caste question, aud not cognizable by a CivU 
Court. The same rule applies where theic are fees appurtenant to the office. 

The plaintifi belonged to the Mahar caste, and sued to recover from the 
defendants certain foes which, ho alleged, were appurtenant to the office of guru 
to the members of the Mahar caste living in a certain village. The defendants 
denied that the plaiutiS was their guru* Both the lower Courts dismissed the suit 
on the ground that it involved a caste question. 

The High Court, on socoud appeal, confirmed the deoreos of the Courts below. 

[Appl. 34 B. 465 = 12 Bom. L.R, 358 = 6 lud. Cas. 519 ; Appr.. 1 Bom. L.R. 711; 19 
Bom. L.R. 358 (362) ; R., 11 B. 534 ; 19 B. 507 (522) ; 23 B. 199; 84 B. 467*11 
Bom L.R. 1014 = 4 Ind. Cas. 108; 17 M. 222 = 4 M.L.J. 101; 14 Bom. L.R. 578 
= 16 lud. Cas. 338 ; D.,12 C.L.J. 74-14 O.VV.N. 1057 = 6 Ind. Cas. 864.] 

This was a second appeal from the decision of S. Tagore, Judge of 

the District Court of Kanara, affirming the decree of V. W. Phstde, Second 

Class Subordinate Judge of Sirsi. 


* Second Appeal, No. 696 of 1881. 
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S bon?. “■'* ;"Pl>eia the d«.t-ol the 

The appealed to the High Court, 

iv. Cr. Vhandavarkar, for the appellant 

l: 

JUDGMENT. 

and iik? to‘‘mcorer'^from’'d^l «“'»■ 

o£ fPioh office hastate. U lo fune^i so t“h'; ‘‘"‘P 

“ST- r-a\“ ? 1=-- 
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Court held fnllrldici f never engaged them as such. The 

1862 that- Vh taken in Special a-ltppeal No 39 of 

tion"’ fn? etSd ^ aueJ 

II of 1827, s. 21. In Special^ IpS^No oflss? the 

was as to tViA noKf* ^ t-pcai iMu. oy oi i5bj the question 

SrUirSv d theTfendanTs (oiL^ mL^erfot'^thfcastS 

certain privileges and precedence, and the Court held iLt the ones 
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M the orirliege, belonging mTa't 7 , m 7 ‘ p*'** PLin- 
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S ;“::,f/l.-‘soT„er, - sn, z * rs i it 

ZrntZr-Xh*’" T Jd" Chiel Ltice deSi.1 

insiBnfrraf The alleged duty of the chalvadi being to carry the 

levy^fepo 1 ®'* ceremonials without any [727] right to 

le^s or receiye salary for the purpose of that duty,"^ is essentiaUy a 
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matter which conoerne the caste exolasively, and, therefore, one which 
wethiok the Bombay Legislature iutended to leave to the caste.** 

Upon these authorities it must be taken as well established that a 
claim to a caste office and bo be entitled to perform the honorary duties 
of that office or to enjoy privileges and honours at the hands of the 
members of the caste in virtue of such office is a caste question and not 
cognizable by a Civil Court ; and, indeed, we think the same rule ought 
to apply when there are fees aoDurteoant to the office. 

We do nob understand the Chief Justice as intending to exoress an 
opinion either way in such a case in Shankara v. Hanm'i, although 
doubtless he relied on the fact of there being no fees anpurbenant to the 
office as a circumstance which assisted the conclusion that the question 
was a caste one. The principle laid down by the Court in Soeoial Appeal 
No. 39 of 1862 appears to us to be the sound one, viz., would the 
taking cognizance of the matter in dispute be an interference with the 
autonomy of the caste? And applying that principle, we think it would 
be equally so, whether the question turns upon the obligation of the mem- 
bers of the caste to accord to the holder of the office certain privileges 
and honours or to pay him fees in virtue of his office. Tn either case it is 
one which, if a caste is to bo considered in any sense a self-governing 
body as is contemplated by the Regulation of 1827. should, we think, be 
left to be decided and dealt with by the caste according to its customary 
mode of procedure. Of course, if the office be one which enables the holder 
to render services to individual members of the caste, and the holder is 
actually employed to render those services, he may be entitled to recover 
in the Oivil Courts remuneration for them ; and in determining the amount, 
the fees customarily paid in the caste would, in the absence of special 
agreement, be properly taken as the basis'for assessing it. That is, however, 
not the plaintiff’s case. We must, therefore, confirm the decree with 
costs. 


Decree confirmed. 


6 B. 728. 

[728] APPELLATE CIVIL. 

Before Mr. Justice Mehnll and Mr. Justice Pinhey, 


Bai Baiba. (Applicant) v Bai Daouba, (Opponent).* 

[25th Sentember. 1882.] 

Certificate of hnrship—Miaor~~Reg. VIII of 1827. 

Under the provision of Rog. VIII of 1827 a oerbifioate of heirship oaonot hc 
granted to a minor. 

[R,. 7 B. 311 ] 

This was an application for the exercise of the High Court's extra- 
ordinary jurisdiction. 

One Dipsangji Amarsangji of R^jka in the Ahmedabad District died, 
leaving two widows Baiba and Daguba, and a minor son Gagubha by the 
younger widow Daguba. Disputes arose between the widows. Baiba denied 
the legitimacy of her rival’s son, and adopted a bov Nauubha. Daguba con- 
t ested bot h the fact and the validity of this adoption. Both parties went up 

• Extraordinary Applioation, No. 150 of 1880. 
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SeJt S'the applications, which resulted in the appoint- 

gsslsisssi 

application was to obtain a cancelment of the certificate of heirship 
Phtrozshah M. Mehta and Shantaram Narayan, for the a^l cant 

Son JJ onTh G-J- HeLrt and 

JNewton, jj,, on the 16th of February, 1863. 

Go^aftfas Eahandas, for the opponent.— The Regulation 
nowhere prohibits the grant of a certificate to a minor. On the Imtrarv 

fmilor'^anVh^® applicant is himse» 

prejudices no The certificate granted 

JUDGMENT. 

provisions of Reg. 

Refill; ^ ^ be granted under that 

CoSt This was so decided by a Full Bench of this 

Court /w re Sambhajirav, on the 16th of [729] February, 1863 We 

accordingly annul the certificate of heirship granted by the District 
Ihe parties to bear their own costs in this application. 


6 B. 729. 


APPELLATE CIVIL. 

Before Mr. J ustice Melvill and Mr. Justice Kemball. 

Kanji Ladha, (.Plaintiff) v. Dhonde, (Defendant.)* 

[17th January, 1882.J 

56-Sis«^<i balance of accouni- 

agrieulturiat is an instrument which pur- 
h^^a an ooligation lor the payment of money, and cannot, therefore 

Ifpft a evidence, unless written by or under the superintendence of, and 

attested by, a village registrar, as required by s. 56 of Act XVII of 1879. 

CAppr., 13 B. 215.] 

n u This case was submitted for the decision of the High Court bv Rao 

nf“ A ^ Second Class Subordinate Judge of Khed, under s 617 

of Act X of 1877. He stated the facts of the case Is follows 

The plaintiff sues to recover the sum of Rs. 41-8 from the defend- 
ant who IS an agriculturist, according to s. 2, cl. 2 of Act XVII of 
o/y. upon a khata, being an acknowledgment under his signature of a 
oaiance of account by the latter in the former’s account"' bock The 
khata is dated 9th October, 1880, that is, six months after a village 
registrar under Act XVII of 1879 was appointed for Chincboli in this 
Wuka, where the defendant resides. The main question in this case in 
wnether the khata, being an acknowledgment of debt by an agriculturist 
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under his signature, is admissible in evidence when it is not regis- 
tered according to s. 56 of Act XVII of 1879, That section runs as 
follows : — 

“ No instrument which purports to create, modify, transfer, evidence 
or extinguish an obligation for the payment of money or a charge 
upon any property or to be a conveyance or lease, and which is executed 
after this Act comes into force bv an agriculturist residing in any 
local area for which a village [730] registrar has been apnointed, shaU 
be admitted in evidence for any purpose by any person having by law or 
consent of parties authority to receive evidence, or shall be acted upon by 
any such person or by any public officer, unless such instrument is written 
by or under the superintendence of, and is attested by a village registrar, 
provided that nothing herein contained shall prevent the admission of any 
instrument in evidence in any criminal proceeding.’ 

The Amendment Act XXIII of 1881 adds the following words to 
this section : — ‘ or apply to any instrument which is executed by an 
agriculturist merely as a surety.’ 

If the khata in question be an instrument, then it is certainly not 
admissible in evidence, owing to its being not registered according to the 
provisions of s. 56. as it creates an obligation for the payment of money 
by an agriculturist residing in a village for which a village registrar has 
been appointed. The word ‘ instrument ’ is not defined in Act XVII of 
1879 or in any other Act so far as I am aware. According to Wharton’s 
Lexicon (1867), an ‘ instrument’ is a formal legal writing, c. g., ‘ a record, 
charter, deed, or written agreement.’ 

The khata is then, in my humble opinion, an instrument, and, 
consequently, not admissible in evidence, owing to its non-registration. 

It may, however, be well doubted whether the Legislature meant 
that creditors should take their account books to the village registrars in 
order that the latter might write the intended acknowledgments of debt 
by their debtors therein, or cause them to be written under their superin- 
tendence. 

It may also be observed that a difficulty will arise if such entries 
be held registrable under s. 56. For the entries in account books will 
have to be attested by the village registrar and also by two respectable 
witnesses, if the executants are unable to read them, under ss. 56 and 57 
of Act XVII of 1879. If they be so attested they will become bonds, 
according to s. 3, cl, (4) (6) of Act I of 1879. and will not, therefore, be 
admissible in evidence if not written upon stamp paper. If s. 56, then, 
requires that entries under the signatures of [731] agriculturists should 
be registered, it virtually prohibits, in my opinion, such entries being made 
at all. I doubt, however, whether this was the intention of the Legisla- 
ture. It therefore appears necessary to submit this case to the Honour- 
aole the Chief Justice and Judges of the High Court for the decision of the 
point raised above.” 

There was no appearance of parties in the High Court. 

PER CURIAM. 

The signed account is an instrument which purports to evidence an 
obligation for the payment of money, and cannot, therefore, be admitted 
in evidence, unLss written by or under the superintendence of and attested 
by a village registrar as required by s. 56 of Act XVII of 1879. 
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Before Mr. Justice M elvill and Mr. Justice Pinhey. 

Empress u. Malhari * [nth October, 1882] 

’fit 

!: Iff “rt°' “= p-S.’ fs 
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ong interval either to melt them down or hide them In Ih^' “f 
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ally expected that the discovery of a small doLL 

Criminal Appeal, No. 145 of 1882. 
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1882 walls and flooring. The kulkarni states that the loft in which the orna- 
OOT. 11, mouts were found can be got at through a window opening to the outside, 

but his evidence is weakened by the fact that in the memorandum of the 
Appel- search it is stated that there is no entrance 3xcept by a ladder inside the 
LATE house.*’ 

Criminal. The jury brought in a verdict of guilty against Malhari, and the 

Session Judge concurring with that verdict convicted him, under s. 412, 

6 B. 731, Indian Penal Code, of dishonestly receiving stolen property, knowing that 

the possession thereof had been transferred bydacoity, and sentenced him 
to four years’ rigorous imprisonment. 

[733] Branson with him Mahadev Ghimnaji Apte, for the appellant. — 
From the recent possession of the appellant of property stolen in dacoity 
the Session Judge has presumed that he knew that the property had been 
stolen in dacoity. In this he has committed an error in law, for the pre- 
sumption can go no further than imputing to him a knowledge of the 
property being stolen. For this ofifence, which falls under s. 411, Indian 
Penal Code, the maximum punishment is three years. The sentence of 
four years is, therefore, illegal. But in this case the possession of the 
stolen property was not clearly traced to the appellant ; and the Session 
Judge committed an error in law in not drawing the attention of the jury 
to this fact. 

Nanabhai HaridaSt Government Pleader, for the Crown. 

JUDGMENT. 

Mklvill, J. — ^Tt is admitted that there is no evidence against the 
appellant Malhari except the circumstance that stolen property was found 
concealed in a loft in his house. This would be sufficient to raise a pre- 
sumption that he knew the property to be stolen property, but not to 
support the finding of the jury that he knew that it had been acquired 
by dacoity. But. apart from this defect in the verdict, it is to be observed 
that the attention of the jury was not directed to the necessity of their 
being satisfied that the possession of the stolen property was clearly 
traced to the accused, and that it could not have been placed where it 
was found by any other member of the accused’s household. The follow- 
ing observations by Mr. Best in his work on Evidence, section 212, page 292 
(5th edition) are worthy of consideration : — ** But in order to raise 
this presumption legitimately, the possession of the stolen property should 
be exclusive as well as recent. The finding it on the person of the accused, 
for instance, or in alocked-up house or room, or in a box of which he kept 
the key, would be a fair ground for calling on him for his defence ; but if 
the articles stolen were only found lying in a house or room in which ha 
lived jointly with others equally capable with himself of having commit- 
ted the theft, or in an open box to which others had access, no definite 
presumption of his guilt could be made. An exception has been said 
to exist where the accused is the occupier of the house in which 
the stolen property is found, who, it is argued, must be presumed to 
[734] have such control over it as to prevent anything coming in or 
being taken out without his sanction. As a foundation for civil responsi- 
bility this reasoning may be oorreot ; but to conclude the master of a house 
guilty of felony, on the double presumption, first, that the stolen goods 
found in the house were placed there by him or with'his oonnivaDoe; and, 
secondly, supposing they even wore, that he was the thief who stole them, 
there being no corroborating circumstances, is certainly treading on the 
very verge of artificial conviction.” 
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tiad a grown-up 

P'® absence, besides several other 
re a ves . and he presumption that the apuellant and not one of SLe 

efrp,!rt property where it was found, is under the 

circumstances so weak that the attention of the jury might well have 

been directed to the point. We do not think that the conviction 

s 411 'is ?nde?’tr®“ the Indian Penal Code, 

s. 411, IS undei the circumstances sustainable in law, and we therefore 

reverse the conviction, and order Malbari to be discharged. 

Conviction reverfied. 


6 B. 734 


APPELLATE CIVIL. 

Before Sir Charles Sargent, Kt., Chief Justice, and 

Mr. Justice KembalL 


Baeaji and another {Plaintiffs) v. Vithu and others (Defendants). 

AND 

Patluji [Plaintiff] V. Tulsiram (Defendant).* [5th September, 1882 ] 

XVIZ of Mortgage- Agriculturist mort- 

gagci Smt /or account and redemption before the time fixed for payment. 

Under the Dekkhan Agriculturists’ Relief Act XVII of 1879 an agriculturist 
mortgagor may sue for account and possession of mortgaged property before the 
time fixed in the mortgage deed for the payment of the mortgagee debt on he 
ground that the debt has been satisfied. ® 

The rule of law that the right to redeem is co extensive with the right to fore 

IS consequently postponed until the time fixed for the payment of 

the mortgage debt, does not apply to cases falling under that Act. 

£R., 15 Bom. L.B. 266.1 

Undbr s. 617 of the Civil Procedure Code, Act X of 1877 thesn 
cases were submitted for the decision of the High Court by Eao Saheb 
V. V. Paranjpe, Second Class Subordinate Judge of Dahivadi. 

vio., plaintiffs in both the cases sued for an account and posses- 

mortgaged lands, alleging that the mortgage debts bad been fully 
satisfied out of the profits of the said lands. The defendants in both the 
oases answered [inter aha) that the plaintiffs had no cause of action under 
the terms of the mortgage deeds, both of which are fully set out in the 

mortgage deed in the first case was 

3f8fMarch'^1876^"'' 

The Subordinate Judge, therefore, submitted to the High Court the 
question whether the suits were maintainable. He was of opinion that 

d!i;f the payment of the mortgage 

aehts, they were agreements which determined the manner of taking the 

account between the parties within the meaning of s. 13 of Act XVII of 

if ff' iiowever, of opinion that the suits would be maintainable 

satisfied account, the mortgage debts should be found to have been 

There was no appearance of parties in the High Court. 

• Civil Refetenoes Nos. 41 and 42 of 1882. 
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JUDGMENT. 

Sargent, C.J. — Both those suits are suits for redemption by an 
agriculturist under the Dekkhan Agriculturists’ Relief Act of 1879. The 
mortgage bond in the first suit is as follows : — ** I owe you certain debts, 
account of which is made up to this day. The balance is fixed to be Rs. 85, 
for which I give my land, Survey Nos. 68 and 68, for twenty years, and 
you are to enjoy its produce in satisfaction of the debt.” In the second 
suit the mortgage bond was in the following terms ; — “ I have received 
from you principal Rs. 50 of the Surat currency. As for the interest there- 
of, I have given you my wiims land. Therefore, you should enjoy the said 
land by cultivating it at home or letting the same to any one. The time 
fixed for payment of the said amount is ten years from the date of the bond, 
ix., you are to carry on the management down to the Fasli year 1295 (a.D. 
1886). After the expiration of the ten years, I will payoff your debtsRs. 50 
and receive back the land. Therefore, after enjoying the land for the full 
period of ten years, you should give it up. I will pay the chavdi (assess- 
ment). If the assessment be recovered from you, I will nob deduct 
that year, because you will have held the land on payment of the 
chavdi This is the agreement. Should the monev be not paid at the time 
[736] fixed, you are to carry on the management of the land until the 
amount is paid.” 

The question referred to us in both cases is, whether the plaintiff 
can redeem the mortgaged lands before the periods fixed for nayment of 
the mortgage debt. The general principle is that the right to redeem is 
co-exbensive with that of foreclosure, and that, consequently, the right to 
redeem, under such mortgage agreements as the above, is postponed 
until the time fixed for payment. The question is whether that rule can 
still prevail in cases falling under the Dekkhan Relief Act, and we think 
it must be answered in the negative. The object of the Dekkhan Relief 
Act. as stated in the preamble, is to relieve the agricultural classes in the 
Deccan from indebtedness, and, therefore, any agreement between 
the parties by which the mortgagor is compelled to remain in the 
mortgagee’s debt for a definite period pro tanio frustrates the object 
which the Legislature had in view, and such would be the effect of the 
mortgage bonds in question, if construed and acted upon according to the 
general rule. It must be admitted that there is no express provision in 
the Act which prevents the application of the rule; for it would, we think, 
be straining the language of the Act too much to hold, as suggested by the 
Subordinate Judge, that the time fixed for payment is an agreement 
“determining the manner of taking the account “ between the parties, 
although that expression in s. 13 undoubtedly appears to be used in an 
elastic sense and not strictly according to its technical meaning. The 
Dekkhan Act, however, is a remedial Act presumably enacted for the 
public good. Bearing this in mind, and having regard to the anomalous 
powers which by ss. 12 and 13 of the Act the Court is required to exercise 
in disregard of the contractual relations between the parties, we think that 
a beneficial construction of the Act toeffect its object requires us to hold that 
when the Act says in s. 12 — “In any suit for redemption the Court shall 
proceed to enquire into the past history of the case ab initio, and take the 
account in the manner directed by s. 13,’* it impliedly excludes any objection 
based on the agreement between the parties that the suit is premature. The 
questions referred to us in both cases must bo answered in the affirmative. 
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[737] APPELLATE CIVIL. 

Before Mr. Justice Melvill and Mr. Justice Pinhey. 

The Seceetari’ op State for India in Council, by the 
Collector op Kheda (Original Defendant No. 1), A^ppellant v. 

JAMNADAS AND OTHERS (Origmal Plaintiffs), Be.spondents.* 

LlSbb September, 1882.] 

Pensions Act XXIII of 1871, ss. 1 and 4. —Grant of land revenue—Fornier suit for money. 

^ money, and obtaining a decree 

Villages, the land revenue ol which had been ^granted in 
inam. The attachment continued down to 1875, when the last holder of the 

was^faLed ' Th^nf " ,‘‘^'''“3 resumed the villages, the attachment 

romeTo^m th^^e^i^’u^forthrvUUges.'^^^^ 

Bold that the former suit was not a suit in respect of a pension or grant of 
money or laud revenue, and that an attachment placed iu pursuance of an 

could not be treated as a suit in respect of a pension, grant of money or land 

the opemtion if the Act 

Ahmei^bar^^ decision of S, U. Phiilpocts, Judge of 

The facts of the case, in so far as they are material, are as follows — 

sanfed h sued the Secretary of State for India in Council repre- 

Sir^rhlf^f Collector of Kheda and one Karunashankar to establish 
attanhil • proceeds of two villages Kansari and Jesarva 

IS^R ; a decree obtained by their ancestor Dayaram in 

1856 in the Court of the Principal Sadar Amin of Surat against KarunL 

for exem Pranshankar. That decree had been transferred 

Sree^SqT^i’ ^‘^^“ded the villages and continued to execute the 
decree till Slst of July, 1875, through the Collector of Kheda. 

village of Peishwa in 1803 and the 

llage of Jesarva by the British Government in 1820 to a Brahman of 

difhTft®^ Hareshvar, who died on the 4th of October, 1821. On the 
neacb of the ^antee his son Umyashankar succeeded, and he was succeeded 

Sansh'^L ‘he [738] ludgment-debtor of the Stiffs 

ceSr November, 1852. Hareshvar’s lineal des- 

than fb; villages as owners for a period of more 

acouirnA^ ^ years, and as such had, at the date of Pranshankar’s death, 

2S? ^ ii^depandently of the 

Ha’reshl ® Gevernmeno was to Hareshvar alone. 

sohiHn petitioned the Government to remedy this defect ; and a re- 

inelv Government ordering the issue of a sanad accord- 

hnf D appear whether an amended sanad was in fact issued • 

eniov great-grandson of the original grantee, continued to 

JOY both the villages up to his death in 1852. 

whose and was succeeded by his widow, on 

shonlA ^ a resolution declaring that she 

_ _ uld enjoy bhe villages during h er lifetime, but at her death they should 

• Regular Appeal No. 37 of 1891. 
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1882 lapse fco Governmeab. The widow Suraj declined bo accede bo bhis order 
SEV. 18. or bo accepb bhe berms of the summary sebblemenb. About the year 1874 

she adopted bhe second defendant Karunashankar as the son of her 

Appel- deceased husband, and she died in June, 1875, when the villages were 
LATE declared by bhe Golleolor of Kua la as khalsa and mb liable bo further 
Civil. execution of bhe nlainbiff’s decree. The Subordinate Judge of Borsad ao- 

cordingly on bhe 3rd of December, 1878, referred the plaintiffs bo a regular 

6 B. 737. raised the abbachmeab. The present suit was accordingly brought 

in 1880. 

Both bhe defendants urged a number of objections, bub it is not 
material to bake any notice of them. Their main contention was that the 
cognizance of the suit was barred by the Pensions Act XXIII of 1871. 

Upon a construction of bhe sxnads the District Judge arrive! at the con- 
clusion that the grant as regards both the villages was one of revenue only, 
and that this suit was prohibited by s. 3 of bhe Pensions Act. Bub he 
thought bhe prohibition was removed by s. 1, bhe attachment on the villages 
having been placed prior to the Act. He said ; “ The Act was not intended 
to be retrospective, and s. 1 provides that it shall not affect [739] any 
suit in respect of a pension or grant of money or land revenue which may 
have been instituted before bhe date on which it came into force. Now 
the plaintiff's’ decree did not bind the inam or in any way encumber it; 
but on the 13bh of February. 1861, or a few days afterwards, at any rate 
years before the Pension Act came mbo force, an order was passed declar- 
ing this inam liable for the plaintiffs' decree, and any subsequent legislation 
cannot deprive bhe plaintiffs of this right. This aitachraenb was raised on 
application by the defendant No. 1 or rather on bhe Collector of Kheda 
using the power he had as manager to obstruct the decree. The plaintiffs 
have now sued under s. 233 of Act Xof 1877. This was bhe only means 
open bo them of giving effect to the decree. To say that they should nob 
bring bhis suit without the consent of the Revenue Authorities would 
deprive them of the benefit of bhe former suit, and put an insuperable 
objection in bhe way of their obtaining the beuefic chereof. Had the Col- 
lector been, as he ought to have been, referred bo a regular suit, he must 
undoubtedly have lost it on the merits, and it would beuufair to give him 
the advantage he might have gained by his decidedly irregular procedure.” 
The District Judge, therefore, awardeibhe plaintiffs’ claim. The Secre- 
tary of Sbkte for Indii in Council appoiled bo the High Court. 

Nanabhai Ilaridas, Government Pleader, for bhe appellant. — The suit 
is barred by s. 1 of bhe Pensions Act. The plaintiffs’ decree, under which 
bhe attachment was placed on the villages, was nob in respect of a pension 
or grant of money or land revenue, lb was a simple money decree in 
oxocubion of which the attachment was placed. On failure of heirs the 
Governmeab was at liberty bo resume the villages, the land revenue only 
of which and nob bhe soil was alienated. In the case of Parbhudas v. 
Alotirani (1) bhe mortgagee of the toda (jiras Inks had, before bhe date on 
which the Pension Act came into operation, obtained a decree for the 
recovery of the mortgage haks. 

Shantaram Narayan, for bhe respondent. — The decree obtained by 
bhe plaintiffs followed by the abbachmeab on the villages [7M] vested 
in the plaintiffs bhe right bo recover Che prooee is of bhe villages until full 
satisfaction of their dooroa. Tne right thus vested bsfora bne Pension Act 
could nob be taken away from bhe plaintiffs by that Act, which has been 


(1) 1 B. 203. 
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held not to have retrospective effect : Jamnadas v, Lalitaram (l). The 
villages have been undoubtedly enjoyed by the grantee and his desoend- 
ants for more than thirty years, and they have aoquirel the preserintion 
of them by Reg. V of 1827. The Government, thLfore, had no ri«ht to 
resume them. Had the Collector been referred to a suit by the executing 

med ; ^ have lost on thf 

as urged 

in mspect of the 

(persona? hSdin^l ''* A?® Kansari in the pargana Petlad as ^jat tahvat 

LUr,? exception of the rights of the 

haUaJs and inamdars has been given you as a newly-created inam for 

vouTnT yourself and your family by the Government : so do 

p?sSoroL.' ' hereditarily enjoy the inam and be 

JUDGMENT. 

th«f J'^'^ge was right in holding 

f 4?f? ? "a’ P^-esent suit is, consequently, barred by 

1^1 ^3 ^^i t f li 1* i” * ” .j * cap have the 

T,?? of the reservation contained in s. 1 of the Act. The District 

has?’ ®'''?“tly relying on the decision in Parbhudas v. Motiram (2) 

tiffs Jamnadas v. Lalitaram (1) can help the plain^ 

tins. In both those oases there bad bean a previous suit by a mort 

gagee to enforce his claim against the pension or grant of land revenue 

granf ‘^'a re?? obtains i directing payment out of such pension or 
“a suit <=0 o>^e3ute such decree [741] would directly have affected 

of Tl ? th?Z\ revenue” within the meaning 

anv snlM? ^ ^ plaintiffs never brought 

any suit m respect of any such grant. They are simply the holders of a 

before^ th?d"t attachment of property under that decree 

of such property instituted before such date. 

with „ ?? District Court is reversed, and the claim rejected 

With costs on the plaintiffs throughout. 

Decree reversed. 


(1) 2 B. 294. 
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APPELLATE CIVIL. 

Before Sir Charles Sargent^ Kt.^ Chief Justice^ and Jl/r, Justice KembalL 

Hart (Original Plaintiff) v. [Original Defendant), 

Respondent."^ [29th August, 1882.] 

Limitation Act XV of 1877, art. 121 — Partition— Exclusion from share. 

Where io a suit for partition a District Jadgo hold the plaintiff's olaim barred, 
on the ground that the defendant had been io possession of the property in 
dispute for more than fifteen years without any claim having been m^de by thfi 
plaintiS. 

Held that under the Limitation Act XV of 1877, art. 127, time would not 
run against the plaintiff until his exclusion (if hs was oxcludedi from the pro* 
perty had become known to bim« 

[R., 14 B. 70; 22 B. 259; 5 Bom, L.R. 355 (360| : 8 Ind Gas. 512 = 21 M.L.J. 21 (28) 

= 9 M.L.T. 3.] 

This was a second appeal from the decision of R. F. Mactier, Judge 
of the District Court of Satara, affirming the decree of the First Class 
Subordinate Judge at the same place. 

The plaintiff Joti and his brother brought this suit to recover posses- 
sion of certain immoveable property, alleging that their father and the 
defendant’s father were brothers; that the property in dispute was their 
joint ancestral property ; and that, therefore, they (plaintiffs) ware enti- 
tled to a half share in it. The plaint was filed on the 23rd November, 
1880. 

The Subordinate Judge dismissed the suit, holding that it was 
barred. 

In appeal, the District Judge raised the issue whether the property 
in dispute was in possession of any person from whom [742] the 
plaintiffs could legally claim it within twelve years previous to the date of 
the suit. He found this issue in the negative, and held the claim barred 
by limitation. He observed : The defendant seems to have been at least 
fifteen years in the property which the plaintiffs claim to share in, and no 
attempt has been made to claim a share till lately.” 

The plaintiff Joti alone appealed to the High Court. 

S. V. Bhandarkar, for the appellant. — The District Judge was wrong 
in holding the suit barred by limitation, merely because the defendant 
was in possession of the property in dispute for fifteen years b3{ore the 
institution of the suit. He ought te have determined whan the plaintiffs 
demanded a share of it and were refused, or when their exclusion from 
it became known to them, as requu’od bv art. 127 of A^t XV of 
1877. 

Thore was no appoaranoo for the respondent. 

JUDGMENT. 

Sargent, G.J. — The District Judge has apparently found that the 
plaintiff’s claim was barred, on the ground that the defendant had been in 
possession of the property in dispute for more than fifteen years, without 
any claim having been made by the plaintiff. Time, however, under art, 
127 of Act XV of 1877 would not run against plaintiff until his exclusion 


* Second Appeal, No. 143 ot 1882 . 
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(if he was excluded) from the property had become known to him The 
decree must, therefore, be reversed, and the case sent down for re-trial with 
reference to ihe above remarks. Costs of appeal to follow the result. 

Decree reversed and case remanded. 


6 B. 742. 


APPELLATE CIVIL. 

Before Sir Charles Sarc/ent, Kt., Chief Justice, and 

Mr. Justice Kemball. 


Pandueang Anpai {Original Plaintiff), Apvellant v. Keshavji 
Jadhavji and others {Original Defendants), Respondents 

[29th August, 1882,] 

Praclice— Application lor &uhpcenas to witnesses. 

On the 12th October. 1S79. the plaintifi applied to the Court for 'subDCBna<; fn 

hadTim^^u^' to grant them, on the ground that the^piaintiff 

had himself originally unaertaken to bring his witnesses fTho ^ ? 

the 28th October. 1879. for the final hearing of Th^S 

£7433 Held that the plaintiS's failure to bring his witnesses was no *■ 

reason for depriving him (the plaintiff) of his right to have subpoenas issuef “f be 
found himself unable to bring his witnesses or to detain them'^till they could be 
examined, although It might possibly be, under certain circumstances a refso^n 

This was an appeal from the decision of Rao Bahadur Ramrav 

n instituted by the plaintiff Pandurane to- racovor 

Es. 61,321-14-7 from the defendants. The Subordinate Judge first rejected 

claim on the 27th July, 1877. On appeal (No. 60 of 1877) 
ine High Court reversed the decree and remanded the case for re-trial on 
the merits The lower Court fixed the 28th October, 1879 for the 

suhnm^’ October the plaintiff applied to that Court for 

Ortha f the plaintiff nad undertaken to bring his witnesses himself, 
Un the re-trial the Court again dismissed the plaintiff’s claim 

The plaintiff then appealed to the High Court a second time. One 

r«L; ® that the Subordinate Judge did not 

teoeive the whole of the plaintiff’s evidence. 

P. B. Vicaji (with him G. N. Nadkarni), for the appellant 

No. 1 ■ Pandurang Balibhadra), for respondent 

Shamrav Vithal, for respondent No. 3. 

The Court made the following interlocutory order ; 

OEDEE. 

Sargent, C.J.— The Subordinate Judge was wrong in refusing 
iLh n witnesses, as asked for on thf 

Sni, I®*- circumstance of plaintir" 

having originally underta ken to bring them himself was no sufficient 
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1882 reason for depriving him of his right to have subpoenas issued, if he found 
Aua 29. himself unable to do so or to detain them till they could be examined, 

although it might possibly, under certain circumstances, be a reason for 

Appel- waiting for them, if the plaintiff’s case had been in other respects 

LATE finished before they could appear. However, it cannot be said that 
Civil. [744] such was the case here, as the final hearing of plaintiff s case, 

as fixed by the Judge himself, was not till 28th October. The Subordi- 

6 B. 742, Date Judge must, therefore, issue the subpcBnas, as asked for by the 

plaintiff in his application of 12th October, 1879 (excepting the two 
in respect of whom plaintiff failed to pay batta), and having taken 
the evidence of such witnesses, return it to this Court within two 
months. We also think advisable that a subpoena should also issue on 
plaintiff’s application to the third defendant Ganpaya bin Bab Shanbhog 
to give evidence, which should be taken and returned at the same time. 
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GENERAL INDEX. 


Abatement. 

(1) See Divorce, 6 B. 126. 

(2) See Penal Code (Act XLV of i860), 6 B. 126. 

Account. 

Partition-Account in partition suit. See Hindu Law (PARTITION). 5 B, 589 

Account stated. 

See Limitation. 6 B. 683. 

Acknowledgment. 

(1) See Limitation, 6 B. 683. 

(-3) See Limitation Act (Xrv op i 859 ), 5 b. 88. 

(3) See Limitation act (ix op 1871 ). 5 B. 688.* 

See Limitation Act (XV op I 877 ), 5 b. 89, 

(5) See Registration act (III op 1877), 5 B. 232 . 


I. — Imperial Acts. 

Act IX of 1837 (Succession to Parsis’ Immoveable Property). 

See Parsis, 6 B. I 6 I. 

Act XX of 1841 (Collection of Debts on Succession). 

See Probate, 6 B. 452 . 

Act I of 1846 (The Legal Practitioners). 

B. 7— See VAKIL AND CLIENT, 5 B. 258. 

Act IX of 1850 (Small Cause Courts Presidency Towns). 

S3. 91, 98, 25— See SMALL CAUSE COURT, 5 B. 295, 

Act XXVII of I860 (Collection of Debts on Succession). 

S. 18— See Probate, 6 B. 452. 

Act XX of 1864 (Minors, Bombay). 

(1) See ACT III OF 1874 (HEREDITARY OFFICERS, BOMBAY), 6 B. 463. 

(2) See Execution of Decree, 5 B. 2. 

(3) See Minor. 5 B. 310; 6 B. 593. 

(4) See Mortgage (Foreclosure), 5 B. 14. 

(5) S. 2— See MINOR, 5 B. 306. 

Act XI of 1865 (Mufassal Small Cause Courts). 

S. 6 Jurisdiction Suit by i^atandar Mahars to recover “ aya ” — ImmoveahlA 
property, what is— Sse IMMOVEABLE PROPERTY, 6 B, 512. 

Act XXVII of 1866 (Trustees), 


Ss. 3. 35, 53-Eqmtable jurisdiction of High Court— Trusts— Appointment m 
new trustee-Letlers Patent. 1823. els. 29, 33, 41. -The High Court 
exercise the summary powers conferred upon it by the Indian Trn7i= 
Act (XXVII of 186C) in the Hindu trusts. 

S. 3 of the Indian Trustee Act, which provides that the power and authoritr 
given by the Act to the High Court shall be exercised only “ in cases to 
which English Law is applioable,” cannot be intended to limit tl,« 

Y ^ ft ^ ft ft ^ — a ^ in their whole extent fi, 

law prevailing in England, applies without qualification or reserve as 
this would virtually exclude the Act in any case on which an Act of thf 
Indian Legislature has any bearing. The cases referred to in the seoHoo 
must be oases to which English law is in some measure applicable fan? 
in what measure is not indicated in the Act. Eoglish law mn«f h 

regarded as applicable in the sense iotoDded if the principles 

by the English Equity Courts are applicable. ^ recognized 
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Act XXVII of 1866 [Trustees)— {Concluded); 

At the date of the grant of the charter to the Supreme Court of Bombay 
in the year English equity had become a system which would deal 

with a body of quasi common law in a soientidc manner and in obedience 
to known and uniform rules. When it applied its method to the 
determination or the constitution of a right, even based on the Hindu 
or Mabomedan law, it administered English law. In this sense 
“ English law was applicable at the date of the passing of the Indian 
Trustee Act of 1866, to all cases in which peculiarly equitable dootnoes 
had obtained recognition in the relations between the native inhabitants 
of Bombay. Those doctrines oould not be emoloyed to subvert the native 
substantive laws, but they afforded a means of ameliorating them by a 
system of rules borrowed from the English Court of Equity. 

Trusts are recognized in the Hindu as well as in the English system of law. 
But while the substantive Hindu law insists strongly on the suppression 
of fraud and the fulfilment of promises, it fails to furnish the detailed 

rules by which effect is to bo given to its principles iu cases of trust. If 
the Court is called on to give effect to a trust in any given case, it looks 
to the Hindu law of property to determine the estate of the trustee, but 
with reference to the duties of trustee and the rights of beneficiaries it is 
governed by the rules of English equity. There are no others that it can 
apply. In meeting an exigency, or in taking cogoiziDce of a form of 
right not directly provided for in the Shastras, the Court in exercising 
its jurisdiction under s. 41 of the Charter of 1823 mav apply Hindu law. 
But, taking Hindu law as one of its data, it applies “ English law** also 
in the form of equity to all or nearly all the questions that arise, in re 
KahaNDAS NAURANDAS, 5 B. 154 = 5 Ind. Jur. 589 
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Act XIV of 1869 (Civil Courts, Bombay). 

See CONTRACT ACT (IX OF 1872), 5 B. 65. 

Act XXI of 1870 (Hindu Wills). 

S. 2— See PROBATE, 6 B. 452. 

Act XV of 1871 (Broach Talukdars). 

9 23 -Civil Courts' jurisdiclion.—Tho Broach Talukdars* Relief Act. XV of 1871. 
does not bar the cognizance, by the Civil Courts, of a suit to recover the 
amount improperly levied, as rent of rent^-freo land, and to obtain a 
declaration that such land is not subject to the pament of rent, albeit 
that, under S. 23 of the Act. the manager of a Thakor s estate is exempt 
from personal liability for anything done by him bona /ide pursuant to 
the Act, and is not subject to an action for damages on account of the 
attachment of the plaintiff’s property. ASMaL SALEMAN v, THE 

Collector of broach, 5 B. 135 

ActXXlllof 1871 (Pensions). 


(1) See SARAN.TAM, 6 B. 598, ^ 

(2) Ss I and t-Grant of land revenue—Former suit for The plwntifia 

formerly sued tor a sum of money, and obtaining a decree attached, in 
1861 two villages, the land revenue of which had been granted ?n tnam. 
The attaobmont continued down to 1975, when the last holder of the 
villages died. and. the Oovoroment having resumed the villages, the 
attachment was raised. The plaintiffs now sued to have their right 
declared to sitisfy their decree from the revenues of the villages. 

Held that the former suit was not a suit in respect of a pension or grant 
of money or land revenue, and that an attachment placed in pursuance 
of an ordinary money decree before the date of the Pensions Act XAlll 
of 1871 could not bo treated as a suit in respect of a ponsiou, grant of 
money or land revenue instituted b?foro such date, so as to exclude the 
operation of the Act, under s. 1. THE SECRETARY OF STATE FOR 

India in Council v. jamnadas, g b. 737 

(3) gs. 3 and 4— Jim5(^idion of ciuif Cour/s— A suit in a Civil 

Court by a horodilarv deshmukh relating to a grant of land revenue is 
prohibited by the Pensions .Act XXUI of 1S71. NaRO DAMODAR 
GHUGRl v. THE COLLECTOR OF POONA, G B. 209 

(4) S. 4 — Toda-qiras hak — Sei PODA-OtRXS HAK, 5 B. 408, 
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Act IX of I87S (Majority). 

See ACT III OP 1874 (HEREDITARV OPPXCRRS), G B. 463. 

Act X of 1876 (Revenue Jurisdiction. Bombay). 

(1) See Jurisdiction, 5 B. 578. 

the claims excluded bv Act X 

io7b as araendsd bv Act wr iq?? i i- ‘jy act a of 

Government. Vasudev VlTHAr^sIvVNT^ limited to claims against 
Sasiant, 6 B. 129 = 6 Ind. Jul 315 R^-^JCHANDRAGOPAL 

(3) s. i, ol. (c)— See REVENUE, 5 B. 73. 

(d) 8. 15 -See MINOR, 5 B. 306. 

Act IV of 1877 (Presidency Magistrates). 

(1) Ss, 87, 121, 122 — ^(liicious vt'osecutio^t acfinn /nr ii 

cau^ -Effect of order 0 / discharge ol a Jersoi alcuserTan^T 

a M^etrate.-'^do discharge of^n aooused person by aVre^^^nc^^^ U 

trate, unde: s. 87 of the Presidency Magistrate Act I V of 1877 f/ 

termination of the prosecution as entitles the accused to rnain^ ^ 

t e Inf Jnr ’• COORYA Narayan. 6 B. 3?6 

(2) S. 167— Plea 0 / O^'^lty-^Oonmction—SmiencQ^ Appeal a no- 

has. on his own plea, been convicted on a triafhe d bv a pLff 
Magistrate, an appeal to the High Court on ^ ^ .a 
conviction was illegal and therefore also tho conf^ ground that the 

according to the provisions of s. 167 of the Pre^idenrr 
Act No. IV of 1877. albeit that the Ma4traL has senton. / 

to imprisonment for a term exceeding sfx months nr fn person 

two hundred rnpecA Empress v. Jai-arM. TiLAB, 5 B^'sl^Tl'nd® 

Act XIV of 1877 (Broach and Kaira Incumbered Estates). 

‘implication for exccution-Limication.—TPc term “suit “ in 
the last paragraph of s. 19 of Act XIV of 1877. includes a^licatiL f 
execution of decrees. BHU.JI Bbchar v. Bawaji Daji 5 B 44^ ^ 

Act XVIII of 1877 (Salt). 

See Act VII OP 1873 (Salt. Bombay), g b. 251. 

(Registration and Limitation Acts Amendment) 

(1) See Execution of Decree, 5 B. 130. 

(2) See Minor, 5 B. 306. 

(3) Ss. 60 and 108 — Sea CiV. Pro. CODE (Act X OF 1877), 6 B. 26 

(4) S. 258— Soe CiV. Pro. CODE (ACT X OF 1877J, 6 B, 146. 

Act XVII of 1879 (Dekkhan Agriculturists* Relief). 

(1) Ss. 7, 12, 74— Practice -Procedure— Right ofdefendanfe*ri i 

A^X^of 1877..S. 100. 101-See Civ. Pro. CodeVac^X OF ^ W7)! 5 

..ji 

Belief Act (XVII of 1879). an agriculturist mortgager fa? suf ‘'r' 

and possession of mortgaged property before the timo^ild in f'n« 

gage deed for the payment of the mortgage debt, on the ground tLfc^^h' 
debt has been satisfied. » u »'U« ground that the 

The rule of law that the right to redeem is co-oxtensivo with the riohf f 
foreclosure and is consequently postponed until the time for 
payment of the mortgage debt, does not apply to cases falling 

(31 S. lQ~Mottgage~Suit by a mortgagor Jor account only~-D€''ree—ETPf,ir' 

of a ^ney decree obtained by morigagee.-Vn^^t Dekkhan Atn^nr 

agriculturist mortgagor has no 
right to sue his mortgagee in a mere action for account. ^ e ^ nas no 

Ordinarily, a suit for an account upon a mortgage cannot be k 

a mortgagor, unless he asks for redemption also. vv4re a ^ 

entitled to a personal decree against the mortgagor, or his heir nr 
tentative and takes a mere money decree agafns" him up4 
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Act XVII of 1879 {Dekkhan Agriculturists' Relief)— (Con(inue(i), 

without any direction that the amount of the decree shall be recovered by 
saic, or otherwise from the mortgaged property, the mortgagee has never- 
theless the right to attach aud sdl that property under the money decree, 
and such sale transfers to the purchaser the interest both of mortgagor 
and mortgagee in the same manner as as if the sale had been made under 
an express direction in the decree. Even though the officer of the Court 
should mention merely the right) title, and interest of the mortgagor as 
what is sold, the interestof the mortgagee who has promoted the sale passes 
by way of estoppel, although the mortgagee executes no conveyance to the 

purchaser. 

The only difference in execution between a money decree upon a mortgage 
and one not upon a ujortgage is that where the mortgaged lands are 
attached under the former, their sale is deferred until six months or some 
other reasonable period expires, in order t> give the mortgagor an 
opportunity to redooui, which he would have in a suit for foreclosure or 
redemption. HARI v. LakSHMaN, 5 B. 014 

(4) Ss. 20, 74— decree— Decree in suif in morifia^je—Payvieni by instal- 
ments- Civ. Pro. Code (Jef X of 1877), s 210.— The words “decree pass- 
ed against an agriculturist ” in s. 20 of the Dckkbau Agriculturists’ Relief 
Act. XVII of 1879, mean a decree passed against an agriculturist personal;*/, 
and do not include a decree for the recovery of money by the s-ile of 
mortgaged property. 

The effect of that section must bo taken to be an eulargemont of the indul- 
gence granted by s. 210 of the Civ. Pro. Code (Act X of 1879). but only iu 
those cases to which the latter section applies. By s. 210 of the Civ. Pro. 
Code, the Court may, after the passing of decree in money suits, order the 
umount to bo paid by instalments, provided the decree-holder consents. 
By E. 20 of Act XVII of 4879, the Court may make the same order in simi- 
lar suits without the con$ent of the decrce holdet. 
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In the case of a debt secured by a mortgage, the agriculturist’s remedy lies 
in a suit, not for an account, but lor redemption ; and the only decree 
which can bo made in such a suit, in the absence of any special provision 
in the Aot, is the ordinary decree for payment of the whole;amount within 
six months, or. in defauU, for foreclosure. ShaNKARAPA DarGO PaTEL 
V. DaNAPPA VIRANTAPA, 5 B. G04 

(5) Immoveable property— Standing cro^'S —StAuduif!, crops are immove- 
able property within the meaning ol s. 22 of the Dekkhan AgriCUllutists 
Relief Aot (XVII of 1879), as well as within the C.ido of Civil Procedure, 
and not liable to attachment and sale in execution of money decrees, unless 
specifically pledged. S.ADU v. SAMRHU, 0 B. 592 

(6) S, 36 — Suit for rent — Village Munsi f—Jurudiction.—A. Village Munsif has 

no jurisdiction to try a suit for rent under the Dekkhan Agnoullurisis’ 
Relief Aot XVII of 4879. VlTHAL RamCHANDRA v. GaNGaRAM 
VITHO.II, 5 B. ISO 

(7) S. 44 — Jif oj compromuc . — Under s. 44 of Act XVII of 1879 th&^ 

plaintiff picMi.ttd to the Subordinate Ccurt of Talegaon an agreement'' 
crmprr-mising the amount of a decree obtained by the plaintiff against 
the (icloiidant m the Small Cause Court at Poona. The agreement stip'u- 
lated ibai the plaintiff was to receive, in lull satisfaction of the amount 
of Ibo decree (which was for Rs. 59- 15- A), the sum of Rs. 40 to bo paid by 
yearly int-lahuouts of Rs. 4 each, and that, in default, the plaintiff was 
toiccuvir tie whole amount of the decree by executing it. The Sub- 
ordina.e Jiulgo refused to file the agroemoui, being of opinion that it did 
not tiimlly dispose of the matter. The case being referred to the High 
Court. 

Held that the agreement was one finally disposing of the matter within the 
mtnnii'g cf s. 44 of Act XVII of 1S79, aud that, therefore, the Subordi- 
nate Judge of Talegaon was bound to looeivo it, and to proceed as directed 
in that tccUun. LAKSHMICHAND v. ARJUNA, 6 B. 77 

(8) Si-. 47 aud Application fer e-vecution— Conciliator — Dimilafton XV of 

1877, 5. 14, pnra. 3. nil. 179, sch. 2— Cetr?/.*— A conciliator appointed 
under ihi Dekkhan Agriculturists' Relief Act tXVlI of 167^) is not aCotilt, 
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Act XVII of 1879 (Dekkhan Agriculturists Relief)— (Couciaded). 

tion a oodoiliator of an application for execu- 

Hon the period of limitation does not save the limiU- 

1877’ proper Court bo tima-barred ; Act XV^of 

1877, s. 14, para. 3. soh. IT. art. 179 ; Act XVII of 1879, ss. 47 and 48. 

TIm presentation to any Civil Court, of an application for execution of a 
decree passed before 1st November 1879 (th^date on which the Deklrhan 
Agriculturists’ Belief Act came into force), to which any^rkulfurist re 

nartv® T * conciliator has bfen appointed\s a 

nfoX’ 'og-*' presentation at all, if the application be not accomoa 
fql Q Sfi ^ conciliator s certificate, JI.-tNOH.iR v. GKBIAPA, 6 13. s/ 

^^lo-Ob—bignedbalanisofaccounl-Evidence.—A balxnoo of , ■ 

by an agriculturist is aii inatrument Xch pmportTto eJid- 
tion for the payment of money, and caL' t'^^refore " be ad"rn“it^^^^^^^^^^ 
evidence unless written by or under the superintendence of, and aUefted 
by. A village regntrar, as required by e. 56 of Act XVII of lft70 
Ladha V. Dhonde KONDAH, 6 B. 729 

(10) s. 72— Limitatiou Act XV of 1377. sch 11 arf • , 

cipal— Agriculturist surety— Remedy against 'princiDal 

held liable -The Indian Contract A^lx 0^87^ ss 20 to H7 “t" 
Limitation act (XV of 1877). 5 B. 647. ’ ^ ' H7— Sco 

Act XXI of 1879 (The Foreign Jurisdiction and Extradition). 

®* ^ ActXIofl872 — Off mce in foreign torritorv — Jurisdini inn m.*- t -• 

subject— 8eo Jurisdiction, 6 B. 622, ^ ^ Native Incuan 

Act XV of 1880 (The Revenue Jurisdiction, Bombay;. 

S. 3, ol, (6)— See Minor, 5 B. 306. 

Act V of 1881 (Probate and Administration). 

Bee Succession Act (X of 1865). 5 B. 638. 

II.— Bombay Acts. 

Act Voff 1862 (Bhagdari and Narwadari Tenures, Bombay;. 

See Land Tenure, 5 B. 77. 

8. 8, cl. 3— See Hindu Law (Religious Endowments). 5 b. 393. 

Act VII of 1863 (Summary Settlement, Bombay). 
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^,G,9-~Jagkirdar^Inamdar~SuU for contribulion—Ths , / a 

Act (IX 0/ 1872), ss 69 and 70.-The plaintiff was the 'r 

in which the defendant held certain land as inamdar on the anLal'nar- 
meat of a certain quit-rent. The plaintiff’s jaghir was in point of 
Bubsequent to the defendant’s inatn. Ever since the timfl nf fV.^ • 
the ancestors of the defendant (and, after them, the defendant himselfTpaid 
the quu-rent 10 the ancestors of the plaintiff and aftor 
plaintiff himself. In 1869 the summary settlement was introdnrPfl° 
the village uuiler Bombay Act VII of 1863. uTder Tg of that 
■notice was served upon the plaintiff by the Collector in respect of 
village, aod he accepted the settlement provided in ss. 2 and 6 of the A^t 
Government, accordingly, granted the village to him at the 
settlement of two annas in the rupee of the full asseSment Nn 
was served upon the defendant under the Act nor did the nllinfiff 

delendant oUhe notice which the plaintiff rad recefvel'';n‘‘rfspeoro“ 

the village^ ihe certmeate issued by the Collector to the plaintiff^ 

previously to the grant of the regarding the settlement! contained 

the following passage Before the villages (Vesu and RAnvaT i ^ 
granted in jagh r, lands were held by pefa-inamdars over whi^ the 
jaghzidar has uo right. They are entered in the sanad only for the our 

settlement and paying it over to the Lrkar » T' 
m7 the pl-iintiff sued the defendant for the amount of three years’ sum 

SZ d“nt‘Xnd“" tiovernmept on ap.coun; 
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Act VII of 1863 (Summary Settlement, Bombay)— (Conc/wdsd). 

Held that the defendant was not liable to pay, whether regarded as an inde- 
pendent inciviidr holding directly under Government or as a tenant of the 
plaintifi. 

Bel'iy also, that as. 69 and 70 of the Indian Contract Act, IX of 1672, did 
not apply to the case. NaWAB MIR KAMALUDIN v. PaRTAP MOTA, 

6 B. 244 = 6 Ind. Jur. 421 

Act V of 1864 (Mamlatdar's Courts, Bombay). 

Limitation Act IX of 1371, soh. II, act. 16 —Partition suit— S^o LIMITATION 
ACT (IX OF 1871), 6 B. 25. 

Act III of 1866 (Qambllnjs:, Bombay). 

8. 11— Soe Gambling. 6 B. 19. 

Act VI of 1873 (Bombay District Municipal). 

(1) Ss. 3 and \1 —Sheet— Cou’ i —Mehela—Khadki — Ola. — The plaintiff was the 

owner of two houses and mortgagee of a third house out of a sot of six 
wbtoh surrounded an open court lu the town of Dhandhuka. and whiob, 
including the court, originally belonged to a single individual. The plaint* 
iff built an ota" or v.^randah, and put up a wooden bench in front of 
hie bouse, which the Municipality of the town ordered to be removed. In 
a suit by the plaintiff to have this order set aside the District Coart found 
that the occupant of each house had the right of way across the court, 
which was used as a means of access to the bouses which surrounded it by 
persons having business with the house holders. 

Held, that suoh limited access by the public was not sufficient to show that 
the court ceased to be private property, and was converted into a **straet'* 
vesting in the Municipality within tbe meaning of ss. Sand 17 of Bombay 
District Municipality Act VI of 1673 ; and that the Municipality had not 
any right to iuterfere with the plaintiff’s erootion, whatever liability ho 
might have incurred to an aotion by any of the other householders who 
occupied the court. K VHD tS v. THE MUNICIPALITY OF DHANDHUKA, 

6B. 686. ... 913 

(2) S> B6 —Suit ag'iinst Municipality — LimiMfion ilef IX of 1871, Sc)i. 11, nrfs, 

43, 143. — 8. 86 of Bombay Act VI of 1673, is not applicable to suits in the 
nature of actions of ejootment, but only to suits for dtmagos. 

Tbe limitation of three years provided in cl. 43, sob. II of the Limita- 
tion Act IX of 1871, applies only to suits for damages eu accouot of trespass, 
and not to suits to recover immoveable property from a trespasser, for 
which the period of limitation is twelve years, as provided by cl 143. 

JoHARMAL v. The Municipality of ahmednag.ar. 6 B, 660 ... 841 

Act VII of 1873 (5alt, Bombay). 

Jef XVIIT o/ 1877— paid M?tdor /ormer Act ~ Effect of new Act by which 
duty i7wrcased comtiu; info operation before rcnicuaf of salt — Increased 
duty paid under protest— Suit to recover excess— Set-off — Excise duty — 
Customs,— r dot to the 28th December 1877, the excise duty on salt 
manufactured in Bombay was Re. 1-13 0 per maund, and the Act which 
regulated the importation and transport of salt in the Presidency of 
Bombay was tbe Bombay Salt Aot VII of IS73. The plaintiffs, who were 
salt morohants, were desirous of exporting salt from the salt-works at 
Uran and Panvel, and accordingly, under the provisions of Aot Vll of 
1973, made four several appUoatioua in writing to tha Assistant Collector 
of Balt Revenue for the necessary permits on tbe following dates, vis , 

27th November 1877 ; 17th December 1S77 ; 17th December 1877 ; and 
24th December 1877. Each application stated tbe amount of salt which 
it was proposed to export, and at tbe time of sending in suoh applications 
the duty payable in respect of the amount of salt therein mentioned was 
paid. Receipts for the duly so paid were given to tbe plaintiffs, and all 
four applications were duly registered before the 23th Decemt^r, 1877. 

The salt comprised in the ffrst three applications amounted, in all, to 
maunds 20,972; and the whole of this quantity, with tbe exception of 
maunds 2,748, bad been removed by the plaintiffs before the 28th 
December 1874 ; but at that date no part of the salt which was the 
^b;jeot-mBtter of the last application (24th December 1877) and which 
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Act VII of 1873 (Salt, Bombay )— {Concluded) . 


Drem1erm“xvmo^^ ^Sth 

TZ 2.8 'o pTr 

under protest the additional duty demanded, amounting to Rs Q nqfi 

irr i”5'; 

aamages alleged to have been sustained by Zllon ^ tZ deiav ' 
removing the salt caused by the oonduct of the sarkarkun The 
Se°d^n that having paid the duty in respect of the salt cL 

^/tht tTiirhUi^ 

pay any further duty, and that Act XVIII of 1R77 nraf 

leWe^"^' '^“'’tended that the additional duty wa^J rightly 

nio- ^ 0“ the salt, and further claimed to set-oS against tlfe plain^iffs^ 

olXd t 9.05fi 5-0 which the plaintiL would harleen 

obliged to pay m importing the salt into British Malabar if they htd not 

S^'thr had h ° *" from SmenV: 

mentVned exemptea on production of the certificates above 

the 28th December 1377, the plaintiffs had acquired the right to 
remove the ea i, whenever they might think proper, by simply Xply ng 

impollon thr nXHfT "Sht and to 

the saU? Pl»‘°tiff8 a heavier burden as a condition of their removing 

that as the salt was allowed to nass free into British 
Malabar on the strength of its having already paid the duty of Es 2 8 0 

per maund at Bombay, the sum of Rs^ 9.096 5-6 must be deemed to have 

pavabirX'he ‘he payment of the customs duty 

payable on the importation of the salt into the ports of British Malabar^ 

iZ ‘’^®'®‘°'®' '°"eer recoverable from the defendant. The plaint' 
eft’ f Collector of Customs at Bombay for Lrtifi 

cates that the duty had been paid, by presenting them at ^the MaUbar 

Lmi'tt ^^ 1 °*^'™.'“"’,'“ ®“°h certificates, that the salt should be 

duty (which remained in the hfnds of the cusroms authori 
ties as money had and received to the use of the plaintiffs) to the payment 

OF StIteXr iNDire ^' 251 ““ "• SECRETARY 

Act III of 1874 (Hereditary Office, Bombay). 

(1) Jurisdiotion of Civil Courts— See JURISDICTION, £ B. 678 

(2) See Vatan, 5 B. 435, 437. 

(3) 8s. 5, 8, 9 and 10— See VATAN, 5 B. 283. 

*» ColUctor - Jurisdiction -Hindu Uw-Age o 1 majorilu 

" TJerson not owner— Agent— Rat<fication—Estrppel.—l 

certificate under s. 10 of Bombay Act III of 1874. stating thaf natoa hat 
been assigned to an oiHciator as bis remuneration, and granted by the 
Col ector to save a vatan from attachment before judgment does^ not 

fng\“hat *° ®>*ke a decree, notwithstand- 

a fresh cerfifif^tr* ® ■uoperative by the Collector issuing 

A Hindu to whom Act XX of 1861 (Minors Act) is not applied and who is 

ht attlintX^ '‘®‘- ^875, attains his majority Xn 

ae attains the age of sixteen years. ^ ^ 
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Act III of 1873 (Hereditary Office. Bombay)-(Conc;uded). 

The DlaintiB sued the defendant on mortgages executed to the plamtia by 

^ Ihe^adoptive mothers of the defendant (who were also 

lonrlv tn his adoption. The plaintiS contended that the mortgages had 
? .^ JeffectLl as against th by reason of his subsequent con- 

art Evtfen^e wa^^giv^n that he had pro'mised his adoptive mothers to 
redeem tbe mort^a^es, and that he had stood by and allowed the plamtifi 
to carry out the provisions of the mortgage deeds to his own detriment by 

oaving^maintenanoe to the defendant’s adoptive mothers and by 

off ^certain mortgages which had been created by them previously to the 
adoption of the defendant. 

Held that tho defendant was not liable upon the ^ 

redeem the mortgages was not made to the plaintiff, but to 
mothers and there was no consideration for such premiss as he made. 
Nor oouid the promise have the efioot of ratification, for the 
of the unauthorized contract of an agent can only be eSectual when 
the contract has been made by the agent avowedly lor on account of the 
principal, and not when it has been made on account cf the agent 

Held also, that knowledge on tho part of the defendant that the p aintitf was 
carrying out the provisions of tho mortgage deeds, and his allowing the 
plaintiff to do so, did not estop him from disputing them afterward., for 
U was no part of his duty to stop in and protect the plaintiff agaiu.t the 
consequences of his own unauthorized dealings with his property. SHID- 
DHESHVAR V. KAMCHANDUARAV. G B. 4G3 ••• 

(5) 8. 15 -Mortgage of vatan property— Mortgagor’s life-interest Reg. XVI of 
1Q27— See VATAN, C B. 211. 

(Gl Ss 24 and 25-Ciuif Cmiifs.— Under Bombay Act III of 1874 the Civil 
Courts cannot entertain a suit which seeks to recover damages against the 
defendant for wrongly continuing in office as patel, instead of resigning 
in favour of the plaintiff, in obedience to a family custom which 
the oluntiff to serve as patol every fourth year, whereby tho plaintiff lost 
,he e'moffilnts of offiee*^, VaRUDEV VITHAL SAMaKT v. RAMCHANDRA 

SAMANT, G B. 120 = 0 Ind. Jur. 315 

Act in of 1876 (/Vlamlatdar's Court. Bombay). 

(1) See Sanction, 5 B. 137. 

(2) S. 13— See RRS JumC.ATA. 6 B. 477. 

Act V of 1878 (Abkari. Bombay). 

S-5 H 20. 01. rv5. GOnu i m,rds any 

tree ” in s 14 and “every toddy-produoing tree in s. *20 of the Bombay 
Abkari Act V of lfl78 mean all trees in tbe Bombay Presidency to which the 
Act applies, from which toddy U drawn or produced, and not merely those 

in regard to which no special rights of drawing toddy previously eiisted. 

AKDKSIR jKnANOIR V. TllR SKCRETA BY OF STATE FOR INDIA, 6 R. 

39S 

Act V of 1879 (Land Revenue Code. Bombay). 

S 37— Sec CriM. PRO. CODE (ACT X OF 1372). 0 B. 070. 

Administration. 

(1) See ClV. PRO. CODE (ACT X OF 1377), 5 R. 45. 

(2) See Minor, G R. 593. 

Administrator. 

Soo MINOR, 5 R. 300. 
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Admission. 

(1) Effect of, in ploading-See REaiSTRATlOS ACT (III OF 1S77), 5 B. 143. 

(2) Soo Evidence, 6 R. 34. 

Advancement. 

Bennmi transaction by Hindu or Mussalmau -Property bought by a 

his son’s name — Presumption — Evidence — Nature of evidence to rebut 

Onus of proof— Bee BEN.VMI TRANSACTION, 6B. 717. 
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Adverse Possession. 

See Vatan. 5 B. 437. 

Agreement. 

(1) CoQstruotion— Parsis in Mofussil of Bombay English t 

to-Le.Jooi-Rule in Shelley-s Case-Xot ?X of ISST-Se^Sls: 

(2) Bee ACT xvir OF 1879 (Dekkhan AGRICULTURISTS’ RELIEF) 6 B 77 ' 

(3) See Charter Party, 6 B. 5. o a. 77. 

(4J See Railway Company, 5 B, 371, 

Agriculturist Mortgagor. 

See ACT XVir OF 1879 (DFKKHAN AGRICULTURISTS’ RELIEF) 6 B 734 

Amendment. 

(1) See CIV. Pro. CODE (ACT X OF 1877), S B. 609 

(2) See Evidence, 5 B. isi. 

(3) See Execution of Decree, 5 b. 496. 

Ancestral Property. 

(1) Hindu law— Sale of ancestral property by father fnr * 

immoral pucposes-S^n’s interest in ancestral estate-fplM 
—Intention to defraud Government of its stamn rpt, ® 
of 18^7, S. 13-Act XXXI V of 1860 s I3-L X 
Admissibility of insufficiently stamped LumeX_L ® '5- 

Law (alienation), 5 B. 621. ^ Issues— See Hindu 

(2) See Hindu Law — alienation, 6 B. 520. 

Antastha Sadilwar. 

(1) See Immoveable Property. 6 B. 546. 

(2) See Limitation act (XIV of 1859), 5 B. 322. 

Appeal. 

1 . — General. 

2 . — Second appeal. 

3. — special appeal. 

4. — To Privy Council. 


1.— General. 


(1) Against a co-plaintiff— Practice — See HINDU Law (rNHERiTAvr^iP\ e t> « 

(2) Power of Ike Court of appeal to vary decreet appeal d from in ' ^ 

circumstancds occurring sub equentlu to the dafji niKi, h ^o^s?guence of 
suit-Deatk of a 

severance.— V/hen the decree of a Subordinate Court i^ nnrf ^ ® 

H.gh Court, it is open to the High Court to U 

whioh It 18 erroneous or in respect of mattprc points m 

the date of such decree which are admitted. subsequently to 

The plaintiff obtained a decree in a partition suit in the Snhnrfli'nof t j 

Court for his share in certain joint family pcoperty in n ‘ Judge's 

the defendants (his co-parceners). Toe^de^cre^e was 

The defendants filed a second appeal in the High Court ■ 

was deeded, one of the defendants died. The plaintiff at’ th. l ^ 

the second appeal claimed a larger share in th«^f ^ Clearing of 

had been awLded by the d^cre^of the Courts belo ““'^ 

Seld that he (plaintifi) was entitled toa share in that of tho/»n «« 

iZ&T ougrt"t"r va^^d° 

^"cREra 1.‘1?3.‘°“ '''' execution of De! 

(4) Right of— See OlV. Pro. CODE (ACT X OP 1877), 5 B. 45. 
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Appeal — 1. — General — (Concluded). PAOR 

(6) See ACT IV OF 1877 (PRESIDENCY MAGISTR4TES). 5 B. 85, 

(6) See Civ. PRO. CODE (ACT X OF 1877), 6 B. 690. 

(7) See Court Pees act (VII of 1870), 6 B. 302, 

(8) See DIVORCE, 6 B. 487. 

(9) Bee Judge, 6 B. 304, 

(10) See PRACTICE, 6 B. 14. 

(11) Bee RES JUDICATA, 6 B. 110. 

(12) See SPECIFIC RELIEF ACT (I OF 1877), 5 B, 446, 

(13) See STAMP, 6 B. 143. 

2. — Second Appeal. 

See HINDU Law (Adoption), 6 B, 524. 

-3. — Special Appeal. 

(1) See Limitation act (IX op 1871), 5 B. 25. 

(2) See PRACTICE, 6 B. 107. 

4. — To Privy Council. 

Certificate as to value of subject matter of the suit^Ftnal decree or order, what 
is a — Interlocutory order— Civ. Pro. Code (Act X of 1877), S5 595, 600. 

— An order in a partnership suit for aeoount refusmg to allow the plaint* 
ifis to have their accounts taken in a particular manner suggested by 
themselves, unless they would consent to give certain credits in their 
accounts to the defendants, is not a final decree within the meaning of 
ol. (6) of 8. 595 of the Civ. Pro. Code, although the effect of such order 
may be to make it impossible for the plaintiffs to proceed further in the 
case and, consequently, an appeal from suoh an order of the High Court 
to tbe C^aeen in Council does not lie. ABBN SHA v. CassiraO Baba 
SahEB, 6 B. 260 ... 631 

Arbitration. 

(1) Agreement to refer disoutes to a third person— Effect of such agreement on the 
right to sue— Award of such third person essential to right of nc/son — 
Surveyor's ccrt'fi:ate— Limitation — Covenayit — Stranger to consirfernfion 
— Landlord and ttnant — Party wall, liability for costt of — 
ieasfs.— Tbe plaintiff sued to recover from the defendant half tbe cost of 
a party wall. 

Tbe plaintiff and defendants were lessees of adjoining pieces of land under 
agreements made between them respectively and tbe Secretary of State 
for India in Council as lessor. The terms and oonditioos of tbe two 
agreements were the same. By these agreements the plaintiff and defend- 
ant respectively agreed to build houses upon the said pieces of land in 
the maonor therein specified, and the agreements contained tbe two 
following clauses : — (1) **Tbe buildings to be continuous with party walls 
common to both adjoining houses/' (7) ** All disputes regarding the cost 
and maintenanoe of party walls to be decided by the Government 
Surveyor, whoso decision shall be binding on both parties." In pursuance 
of the said agreements the plaintiff and defendants respectively erected 
buildings on the said pieoos of land. Tbe plaintiff caused the northern 
wall of his building to be built as a party wall, and it was used by the 
defendants as the southern wall of the building erected by them. Tbe 
dofondants paid the builder who was employed by the plaintiff a sum of 
Bs. 700 on account of the oost of erecting the party wall, but the rest of 
the cost was defrayed by tbe plaintiff, Tbe party wall was completed in 
November 1871 ; but, in oonsequenoe of disputes whioh arose between the 
plaintiff and the building ooutractor, the sum payable to the latter was 
not asoortainod for some years. In Marob IS79| the plaintiff caused tbe 
party wall to be measured by a surveyor, and on the 7th June 1879, 
demanded from the defendants payment of half tbe oost. The defend* 
ants, however, failing to pay the sum demandedi the plaintiff, after 
notice to the defendants, caused the oost of the said party wall to be as- 
certained by the Government surveyor, who by a oertifioate dated the 
25th February 1892, certified that the share of the cost to be borne by 
the defendants for the said party wall was Rs. 3,226. The plaintiff in 
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‘a! r/r. “>• 

for which the plaintiff gave them*credit^^^^“ already paid, and 

1370 they Ld adjusted^ceS wU^the Pla ^tiff ’ 

materials and the said partv wall and it roac til^ m respect of the said 

. SsESniSSipSs 

amount of their clalr n fua satisTaction ■ th“^' "“P®® 

they ought not to be “ha^ed with more than 

reduced amount. It was further contended for the defendants' tL°t' th"^ 
obligation Co pay half thfl pnsj ueienaants tOat their 

the arrangem'n't between them antepLrntlsTo't^^^ 

Government surveyor * that this lf).t^ar i. to the 

did not interfere wfth the pTa a s'f Lht 

half share of the cost ; thaf th°a S'aintifi’ cause of aetio^in^hk" 

arose on the 15th Ootober 1878, when the contra^tor'l fi, " 

the parties were defined by the contracts, and under these f®*! 

roX’r^'XEiixv s;is X 

cause of action for the moiety of the cost arose made, no 

""b^Tdings'SI/d t^^co^tl^ \o f^^m r M 

mutual relatioo, there is a oo^m" co^UV^Tn a%?ur1f°’thr'?eV" 
which isan mducement .to the lessee to take the leas^ and whi 1 1°' 

nT^rp 'hro^n'e'd^ ^ ‘t“tg^^“o‘ ?he‘‘"con1.&> 

fo^^ri^strefiTXsr.^ E ifh-r^oi^^eTtr h";^ Tni^ni^r^ 

j^rwng f^roir kt ■ > t^^tif 

COOVERJI r>DDH.a V. BHIMJI GiRDHAB, 6 B 528 ^ contract. 

ThetL"?"to"f 

(Act X of 1 R? 7 . 8 ‘be Code of Civil Proeed.« 

\Acc A Of 18771 dqes not mean merely toalleffo eaimfl nraf 

out that there is room for argument but: hnfVi i-rt aii ' mike 

it to the satisfaction of the cLrt ' ^ ^ cause and to prove 

Matters in dispute between the parties were referred tn qat 7 «» a 

Without the intervention of a Court. The arbitrators o*- arbitrators 
as could be got together, held sittings e.terdinTove ’some Ton^h 
at each sitting they canae to a decision, cither uLnimou^v 
iby, on different questions submitted to them ThASA^^An* 
entered on the minutes of their proceedings and at the ^as? 
arbitrators all agreed, and informed the pirtres that ^ 

arrived at constituted the final award and^eava t decisions so 

those decisions in the shape of a^^rmal^doVum:^ 

on a subsequent day, but was signed by four only out nf i-Ha « up 

tors. igThe remaining arbitrator! not hieing ast^d ?o ‘sigl^^mre;'^-- 

i/eW that the aotaal award was an oral award made bv all fiiA a u*. 
on the last day of their joint sitting, and the drawi^ up o ® 
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Arbitration— (Concitwied) . 

award was a purely ministerial aotto give eSeot to the previously completed 
judicial aot. The omission to take the signatures of the minority of the 
arbitrators to the document, which formed the record of the award, was 
not fatal to the award. 

Amongst other matters the arbitrators were asked to make a division of 
certain fields to which the parties were equally entitled. The arbitrators 
decided the other matters, but as regards the fields said that it was incon- 
venient to do so in consequence of the rains, and ordered the parties “ to 
receive the profits half and half and to pay the assessment half and half.” 

Beid that the award left undetermined one of the principal subjects of dis- 
pute ; and as the Court had no power to remit the award to the arbitrators, 
the applicant was entitled to a judgment setting aside the order for filing 
the award. DanDEKAR v. DaNDEKABS, 6 B. 663 

A5sessment. 

Sale of land for arrears of— Fraudulent purchaser — Trustee for the owner in 
equity— Aot X of 1876, s. 4, cl. (e)— CUims to set aside a revenue sale— 
Forfeiture of tenanoy^Jurisdiction^SiO REVENUE, 5 B. 73- 

Assignment. 

Bee Mortgage (General), 6 B. 64. 

Attachment. 

(1) Eieoution— Sale— Ancestral estate— Attachment and sale of the interest of 

one co parcener— Purchaser at execution sale should sue for partition, not 
possession— See HINDU LAW (PARTITION), 5 B. 499. 

(2) Of debts arising out of claims over which the Courts have no jurisdiction— 

Decree— Civ, Pro. Code (Aot X of 1877). s. U66— Jurisdiction— Execution 
— Subject of the Gaekwar — Subject of a Kathiawar State — Rajkot— See 
Civ. PRO. CODE (ACT X OF 1877). 6 B. 249. 

(3) See Civ. PbO. CODE (ACT X OF 1877), 5 B. 132. 643. 

(4) See DECREE, 6 B. 493 ; 6 B. 582. 

(6) See E.thcTMENT, 6 B.215. 

(6) See LAND TENURE, 5 B. 77. 

Attempt. 

See PENAL CODE (ACT XLV OF 1860), 6 B. 140, 403. 

Award. 

See Arbitration, 6 B. 663. 

Balance Order. 

See Company, 6 B. 42, 

Benami Transaction. 

(1) By fli 7 idu or Mussalman—Proforty bought by a fath^ in his son's name — 

Advancement - Fresumpfiou— Euideticc ^Nature of evidntc^ torebut^Onus 
0 / proo/.— When purchase is made by a Hindu ora Mibomedan in the 
name of bis son, the presumption ia in favour of its being a benami pur- 
chase ; and it lies on the party in whoso name it was *purchased to prove 
that ho is solely entitled to the legal and beneficial interest in the estate. 
When the rights of creditors are in issue in such a transaction very 
strict proof of the nature of the transaction should be required from the 
objector to such rights, and the burden of proof lies with more than ordi- 
nary weight on the person alleging that the purchase was intended for the 
benefit of the son. NAGINHHAI v. ABDULLA. 6 B. 717 

(2) See CIV. PRO. CODE (ACT X OP 1877). 5 B. 675. 

Bhag. 

Bhagdari — Narva — Alienation previous to Bombay Act V of 1862 — Attaohmant 
— Dismemberment of bhag— See LAND TENURE. 6 B. 77. 

Bhagdhari Lands. 

Id Broach — Inheritance- Special custom — Priority of nearest male relative to 
daughter or sister— See HINDU LAW (INHKRITANOE). 5 B. 482. 
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©111 of Exchange. 

0/ Company on biU drawn by Direciots— 
Misrepreseniation— Indian Contract Act (iX o) 1872), ss \Q and 19 —On 

the 9th October. 1878, the National Bank purchased frorthe N. Com 

pany a bill of exchange for 4,000 dollars, equivalent to Rs. 8,6:30, drawn 

ILo 1 fofm :-“Sixty days after sight of this first of ex- 

change) (second and third of same tenor and date not being paid) pay 

to the order o the National Bank of India the sum of dollars four thou 

P‘^<=8 ‘be same to account of Nutsey Kes- 
so<^ji, Chelabboy Pudumsey, Directors. Nursey Kessowji, Secretary, 

,f m'?' v,“n Nursey Spinning and Weaving Company, Limit- 

hnncJed® J^e^epted and presented for payment, but was dis- 

honoured. On the 6th January, 1879, the bank gave notice of dishonour, 

tsri, T company as drawers of the bill. On the 

18th January, 1819, theN. Company was ordered to be wound up, and the 

back sent in a claim against the company as drawers of the bill and sub- 
sequently sent in an alternative claim for Rs. 8,680. being the “amount 
paid by the bank to and received by the company.” 

^ CnmnL?® r Spinning and Weaving 

Company, Limited, that, having regard to the form of the bill the N 

Company could not bo made liable as drawers, but held also that the bank 

was entitled to recover the amount of the bill from the N, Company as 

money received to the use of the bank on the ground that the directors of 

the N Company, while acting within their authority, had sold to the bank 

on behalf of the company as a bill, upon which the company was liable 

one upon which the company was not liable, and had, therefore, been 

guilty <n misrepresentation within the meaning of ss. 18 and 19 of the 

Indian Contract Act (IX of 1872). In the matter of The NURSEY 

Spinning and Weaving Company, 5 b. 92 

* ♦ • • 

<2) Suit on bill by indorsee for value against acc^ptor^Sale by indorsee of goods 
against which bill drawn- Acceptor entitled to credit for amount of pro- 
ceeds of sales. consigned goods to defendant, and. for the price, drew 
on the defendant two bills of exchange, each for the sum of Rs. 1 406-4-0 
payable thirty days after sight, which were duly accepted by defendant 
J, indorsed the bills for value to the plaintiffs, who. in default of payment 
by defendant, sold the goods, and credited him with the amount realized 
After giving him credit for this amount, there remained due by the defend- 
ant to the plaintiffs, in respect of the said bills, a sum of Rs. I,0l7. The 

amount, and sued the defendant for 
Ks. 1 000 in the Small Cause Court at Bombay. In that suit the defend- 
ant pleaded that the goods, in respect of which the bills were drawn were 
damaged, and that he had, therefore, refused to accept them, as be was 
entitled to do. The Judge thereupon dismissed the suit on the authority 
of Shortt V. Abdul Rahiman, holding that the plaintiffs could not. under 
the circumstances, give the defendant credit for the goods, and that the 
claim was not, therefore, within the jurisdiction of the Small Cause 
Court. The plaintiffs then brought the present suit in the High Court 
upon the bills of exchange, alleging that they held the proceeds of the 
goods for the consignor. The defendant contended that in no case could 

the plaintiffs recover from him more than the amount of the bills less the 
proceeds of the goods. 

Held that the defendant was entitled to credit for the net proceeds of the 
sale of the goods. The plaintiffs had by the sale already, realized part of 
the amount due to them ; and to allow them now to recover from the 
defendan^D the whole amount due on the bills, would be to permit them to 
realize this part of their olaim a second time ; in that case they would be 
bound to hand over the amount, so realized, to the drawers. Bab the 
drawers when they negotiated the bills with the plaintiffs got all they 

were entitled to, and would haye to account, in equity, to the defendant 
IOC anything further obtained by them, 

Held, therefore, that the defendant was exonerated to the amount of the 
proMeds of the goods, but was liable for the remainder of thesum claimed 
by the plaintiffs. THE Agba BANK, LIMITED v. AbduL Rahiman 

« B. l = 6Ind. Jur. 194 * 

» • • 
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Bill of Lading, PAG* 

Small Cause CoUrl—Ship^CharUr^pariy—lTtcorporaticn in biZI of lading of 
terms of charter 'patiy-^Cargo — Freight paij able on intake measurement— 
Measurement at port of dtlivc*y — Discrepancy in measurements — Evidence 
— Burden of proof — Suit by consignee for excess freight. — K, V. at Moul- 
meio coDsigned to thft plaiotifi at Bombay 135 logs of teak timber ship* 
ped on board the defendant’s ship. The bill of lading, which was signed 
by the defendant, described the logs as marked K. V., and measuring 
tons 115-12-10-0, and it provided for the payment of freight thereon at 
Bombay at the rate of Rs. 17 per ton of 50 cubic feet on right delivery. 

The last clause of the bill of lading was in the handwriting of the defend- 
ant, and was as follows: — “Marks, number, quantity and measure- 
ment unknown : all other conditions as per charter-party. ** The charter- 
party was expressed to be between the owners of the ship and Messrs. B., 
of Rangoon, as charterers of the whole ship, and provided for the payment 
of freight “ at the rate of Hs. 18 per ton of 50 cubic feet for all timber, 
one rate throughout, except 100 tons broken stowage at half freight, by 
intake measurement.” On arrival of the ship at Bombay, the plaintiff, as 
consignee of the timber and holder of the bill of lading, paid the defend- 
ant (the captain of the ship) Rs. 1,500 on account of freight, and took 
delivery of the 135 logs. On measuring them he found that, according to 
his method of measurement, the total measurement of the 135 logs came 
only to tons 58*27-11 6. and not tons 115-12-10 as mentioned in the bill of 
lading. He claimed, therefore, to be chargeable with freight only on the 
smaller quantity (pis., Hs, 995-8), and to recover from the defendant the 
difference (tis., Rs. 504-8-0) between that sum and Rs- 1,500 paid on 
account as for an overpayment of freight. It was proved that all the 
timber on board bad been measured at Moulmein by au employee of the 
charterers acting apparently as agent of all the different shippers, and 
that the measurements in the bills of lading were supplied by this person 
to the defendant as the measurements of the difieront consignments. It 
was also proved that the 135 logs received and measured by the plaint- 
iff in Bombay were the same logs that were shipped under the bill of 
lading, and that the plaintiff's measurement of them was correct according 
to the mode of measurement which he adopted. Tbere was no evidence 
as to what was the mode of measurement followed at Moulmein, nor, ex- 
cept the statements in the bill of lading, as to what was the actual in- 
take measurement of the timber there. 

Held that the effect of the last clause in the bill of lading was to incor- 
porate into that document the clause of the charter party which provided 
that freight should bo payable on the intake measurement ; that the bur- 
den of proving what the intake measurement actually was, lay upon the 
plaintiff who sought to recover back money which he alleged be had paid 
in excess of what was due ; and that, in the absoooe of such evideuce on 
behalf of the plaintiff, the statement of quantity contained in the bill of 
lading was prima facie evidence of the intake measurement of the timber. 
CURSETJI RUSTOMJI SETNA V. TBOMAS WILLIAMS, 5 B. 313 ... 90T 

Breach of Contract, 

Registered bond— Compensation for breach of contract — See LIMITATION ACT, 

(XV OF 1877). 6 B. 75. 

Broach. 

See Hindu L.wv (Inheritance), 5 B. 482. 

Building Lease. 

See Arbitration. G b. 528. 

Burden of Proof, 

(1) See Benami Transaction, 6 B. 717. 

(2j Boo Bill op Lading, 6 B. 313. 

(3) See Ejectment, 6 B. ai5, 508, 

(4) See GOSAINS. 5 B, 682, 

(6) See Hindu Law (Alienation), 6 B. 620. 

(6) See Mortgage (RKdemptioni, 6 B. 669, 

(7) Bee Saranjam, 6 B. 698. 
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Calls. 


See Company, 5 B. 425. 

Carrier. 

°} goods-Liability-Agreement for interchange of 
traffic— PriDcipal and Agent— See RAILWAY COMPANY, 5 B. 371, ^ 

Caste Question. 

(1) 21-S^^t//or fees appurtenant to the oMce of 

H Cowr^s.— A claim to a caste office and to be 

entitled to perform the honorary duties of that office or to enjoy privileeL 

and honors at the hands of the members of the caste in 4tue of that 

office IS a caste question, and not cognizable by a Civil Court. The same 
rule applies where there are fees appurtenant to the office 

The plaintiff belonged to the Mahar caste, and used to recover from the 
defendants certain f^ees which, he alleged, were appurtenant to the office 
of to the members of the Mahar caste living in a certain viJW 
The defendants denied that the plaintiff was their Both the lower 

Courts dismissed the suit on the ground that it involved a caste question 

The High Court, on second appeal, confirmed the decrees of the Courts 
below. Murari v. Suba, 6 B. 725. '^ouris 

(2) Jurisdiction— Suit to recover cooking vessels — Reg. II of 1827 s 21 —A claim 

by the members of one division of a caste igainst the members of the 
other division of that caste, for recovery of half of certain vessels beloneine 
to the caste or their value, is a caste question within the meaning of s 21 

of Reg. II of 1827, and cannot be made the subject matter of a suit 

cognizable by a Civil Court. GIRDHAr v. Kalya, 5 B. 83 

^ ^ • • • 

Cause of Action. 

(1) Jurisdiotion-OfferiDg of food to idol-Suit for damages on account of 

omission to offer food— See JURISDICTION, 6 B. 122. 

(2) Jurisdiction -Suit to parade bullock on the Pola— Damages— Dignity— See 

Jurisdiction, 6 b, lie. & s y oee 

(3) See Company, 5 b. 42 ; 6 b. 266. 

(4) See Grim. Pro. Code (act X op 1872), 5 B. 337. 

(5) See Defamation, 5 B. 590. 

(6) See Execution op decree, 5 B. 382. 

(7) See Limitation act (ix op 1871), 5 B. 25. 

(8) See Limitation act (XV op 1877). 5 B. 554, 

(9) See Mortgage (Redemption). 5 B. 22. 

(10) See Practice, 6 B. 390. 

Certificate. 


(1) As to value of subject-matter— See APPEAL (TO PRIVY COUNCIL), 6 B 

260« 

(2) Of administration — See MINOR, 5 B. 310. 

(3) Of Collector— See Vatan. 5 B. 283. 

(4) Of sale— See MORTGAGE (REDEMPTION), 6 B. 139. 

(5) Of sale— See REGISTRATION ACT (HI OP 1877), 5 B. 653. 

(6) Of sale— See STAMP ACT (I OF 1879), 5 B. 470. 

(7) Of sale, application for — Limitation— Act XV of 1877, sch. II art. 178 

Act X of 1877, ss. 316, 318 and 319 — Purchaser’s right to certificate of 
sale— Res judicata — See LIMITATION ACT (XV OP 1877), 6 B. 586. 

(8) Of sale application for — Limitation Act (XV of 1877). soh. I, art 178— Civ 

Pro. Code— Act VIII of 1859, ss. 256, 257, 259— Act X of 1877, s. 3l7— 

Purchaser’s right to certificate of sale — See LIMITATION ACT (XV OP 
1877), 5 B. 202. 

(9) Of sale, application for— Limitation Act (XV of 1877), sch. 11, art. 178— Ciu 

Pro. Code (Act VIII of 1869), s. 264 — Possession without certificate — 
Where an application for a certificate of sale was made five years and a 
half after the confirmation of the sale. 
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Certificate— (Conc{u(2ed). PAOfi 

Held that it was barred by art. 178 of sch. H of Aot XV of 1877. 

It was not incumbent on the Court, under the Civ. Pro. Code (Aot VIII of 
1859), s. 264, to put a purchaser ioto possession until he had his oertificate 
of sale. 

Quare.’-’ Whether a purchaser, who, without a oerbifioate of sale, has been 
put into possession, oould be lawfuilv ej-^cted beoiuse he has not suoh a 
certificate. TUK4BAM v. 8ATVAJ1 KhanDUJI, 5 B. 206 ... 137 

(10) Bee Act III OF 1874 (HEREDITARY OFFICERS), 6 B. 463. 

(11) See Mortgage (Foreclosure), 5 B. 14. 

Charge. 

(1) See Civ. Pro. Code (Act X of 1877), 6 B. 463. 

(2) See Hindu law (Maintenance), 5 B. 99. 

Charities. 

What are — Trust for maintenanoe of idol, for the benefit of poor, for building 
tanks— See MaHOMEDAN Law (WAKF), 6 B. 42, 

Charter-Party. 

(1) Agrc^'ineni for a chartcr pxrty — Threatened breach of charter-party ^Interim 

i»yz^no^ion,— Where a oharter*party has been aoiually completed, the 
Court will, by injunction, prevent an employment of the ship inconsistent 
with the terms of the charter party; but wh^re there is only an agreomsot 
for a charter-party, no such injunction will be granted, HaJI ABDUL 

allarakhi V- HAJI Abdul Bacha, 6 B. 5 ... 459 

(2) Principal and A^ent — Right to sue — Liability of ageot— Undisclosed princi- 

pal — Actual knowledge — Disclosure of name of principal at time of making 
the contract — Presumption of liability of agent where name of principal 
not disclosed— Indian Contract Aot (IX of 1892), s. 230 — See PRINCIPAL 

AND Agent, 5 B. 584. 

(3) “ Safe port or a$ near thereunto as she may safely get cltoays afloat ** — Sh»p 

unable to enter port or lie there without previous lighUning — Rights of 
parses. —Where a vessel is chartered to load a full and complete cargo, 
and being so loaded to proceed therewith to a " safe port or so near there- 
unto as sbe may safely get, and deliver the same always afloat,” the 
master is not bound to sign bills of lading for, or to sail to, a port where 
the vessel cannot, by reason of her draught of water, lie and discharge 
" always afl mt ” without being previously lightened, even it the cost of 
the requisite lightening would, by thecharter-party, fall on the charterers. 

By the terms of a charter party a vessel was to take in a full cargo at 
Bimbay, and therewith proceed to a “safe port in the Mediterranean 
(Spanish ports excluded), as ordered on signing bills of lading, or so near 
thereunto as she may safely get, and deliver the same to the said charter- 
ers or their assignees always afljat. Marsailles was at first named as the 
port of discharge, but subsequently the vessel was ordered to Cette, a 
French port a little to the west of Marsailles; and bills of lading, made 
out for Cette, were tendered to the master for signature. The master 
refused to sign the bills of lading, or sail for Cette. Toe vessePs draught 
of water when loaded was suoh that sbe oould not have entered or lain 
afloat in Cette harbour without discharging a portion of her cargo. The 
cost of lightening the vessel by lighters outside the harbour would, under 
the charter-party, fall on the ohartorors, and they were willing to incur 
the expenses necessary for that purpose. 

Held that it was no breach of the charter-party by the master to refuse to 
sail to Cette, or to sign bills of lading for that port. W. & A. GRAHAM 
& Co. V. MERVANJI NUSSERVANJI, 5 B. 639 ... 365 

(4) Small Cause Court — Ship — Bill of lading — Incorporation in bill of lading of 

terms of oharter-party— Cargo— Freight payable ou intake measure- 
ment — Measurement at port of delivery — Discrepancy in measurements — 
Evidence— Burden of proof— Suit by consignee for excess freight.— See 
Bill of Lading, 6 B. 313. 
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Civil Court. 

(1) See Act XV op 1871 (Bboach Talukdars), 5 B. 135. 

(2) See ACT XXIII OF 1871 (PENSIONS). 6 B. 209. 

(3) See Act III OF 1874 (Hereditary Officers, Bombay), 6 B 129 

(4) See Caste Question. 5 b. 83 ; 6 B. 725. 

(5) See Ejectment, 6 B. 572. 

(6) See Execution of Decree, 5 B. 673. 

(7) See Hindu LAW (Religious Endowments), 5 b. 80 

(8) See Jurisdiction, 5 B. 578. 

(9) See Sanction. 5 B, 137. 

Civ. Pro. Code (Act VIII of 1859). 

(1) S. 2— See EXECUTION OF DEGREE. 6 B. 54, 

(2) 8. 2 See Hindu Law (Alienation), 5 b. 48. 

(3) S. 2 See Hindu Law (Joint Family), 5 B. 685. 

(4) S. of appealing against a juagment— Civ. 

(5) S3. 230, 246 — See EJECTMENT, 6 B, 215. 

(6) Ss. 256. 257, 259— See LIMITATION ACT (XV OF 1877), 5 B. 202. 

(7) 8. 264— See CERTIFICATE, 6 B. 206. 

(8) Ss. 268, 269— Orcier— LiTOifafion.— A purchaser of immoveable property at 

Court sale, having, been obstructed by the defendant, made an application 
to the Court, uuder s. 268 of Act VlII of 1859, for the ri^moval of 
the obstructioD, bat subsequeatly withdrew his application. Tde Court 
thereupon made an endorsement upon the application to the efieot that, 

made proceed further, no investigation was 

Hcfd that no such order had been made as was contemplated by s. 269 
of Act Vlir of 1859, that sectiou cootemoUting, at least, an order against 
one party or the other ; and that, therefore, the provisions contained in 
the same section as to the time within which a suit may be brought did 
not apply to the case of the plaintiff. DhikHA v. SAKarLAL, 5 B. 440 ... 

(9) S. 269-8ee MORTGAGE (GENERAL), 6 B. 64. 

Civ. Pro. Code (Act XXIU of 1861). 

(1) S. 11— See CiV. Pro. Code (Act X of 1877). 5 B. 45 ; 6 B. 148. 

(2) s. 11— See EXECUTION OF DECREE, 5 B. 332. 

Civ. Pro. Code (Act X of 1877), 

(1) See Succession (act x op 1865), 5 B, 638. 

(2) S$, 2, 24, 603, 540. 588 — Practice — Appeal — Order refusing to remove a 

receiver— Act XXIII of 3861, s. 11.— By a decree in ao alministration 

suit, A was appointed receiver “ to manage the estate.” A died, and by 

a subsequent order B was appointed receiver. Ooe of the defeodants in 

the suit applied to have B removed from the office of receiver on the 

ground of his alleged mismanagement of the estate. The application was 
refused. 

HeZd that the order of refusal was appealable, whether the former Code or 
the present Code of Civil Procedure was deemed to be applicable, being an 
order made in respect of a question arising between the parties to a suit 
relating to the execution of the decree. MithibaI v. LiMJl NOWROTi 
Banaji, 5 B. 45 = 5 Ind. Jur. 424 

(B) Ss. 2, 244 (c). 591 — See EXECUTION OF DECREE, 5 B. 673. 

(4) S. 11 — See Hindu Law (Heligiocs Endowments), 5 B. 80. 

(5) s. 13— See Fraud, 6 B. 703. 

(6) S. 13— See Res Judicata, 6 B. 477. 

(7) 8. 13, Expl. 4— Res judicata— Appeal — Effect of appealing against 

judgment— Civ. Pro. Codo, Act VUI of 1869, s. 2— Title— Tresoasa — 
Damages— See Res JUDICata, 6 B. HO. ^ 

<fi) Ss. 13, 102, 103, 381— See Res JUDICATA, 6 B. 482. 
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Civ. Pro. Code (Act X of I S77)— (Continued], PAOil 

(9) Ss. 25 and 647, sch. 11— Decree — Execution— Power of the District Court 

to withdraw applications for execution — Mofussil Courts of Siiiall Causes 
— Jurisdiction.— Ss. 25 and 647 of the Civ. Pro, Code. Act X of 1877, are 
both applicable to Courts ol Small Causes in the Mofussil, and the former 
section IS extended by the latter to execution proceediugs in such Courts. 

Under s. 25 of the Civ. Pro. Code (Act X of 1877) the District Judge has 
power to withdraw an application for execution of a decree from a Subor- 
dinate Court (such as a Mofussil Court of Small Causes) and to dispose of 
it himself, or to transfer it to another Subordinate Court, competent to 
deal with it. 

The distinction made for the purposes of limitation between suits, appeals 
and applications by the Limitation Acts has no bearing upon a question 
of jurisdiction. Ealaji RancHODAS, Applicant, 5 B. 680 ... 440 

(10) 8s. 26 and 31— See Company, 6 B. 266, 

(11) Ss. 2S and 45— Miyoinder of parties— Specific perforinance — Spe‘:ijic Belief 

Act I of 1877. s. 42, III, (a). — A stranger to a contract, of which specific 
performance is sought, cannot be a party to the suit. Where, therefore, 
the plaintiff sued as against one defendant for specific performance of a 
contract to sell land, and as against another for a declaration that he 
was not entitled to any charge upon the said lands, hdd that the latter 
defendant was improperly made a partv to the suit. LUCKUMSBY 
OOKERDA v. PAZULLA CaSSUMBHOY, 5 B. 177 ... 118 

(12) Ss. 32, 31, 53 — First hearing — Plaint — Practice— Amendment of plaint 

— Jsswes.— The words in paragraph 1 of s. 53 of the Code of Civil Pro- 
cedure (Act X of 1877) at or before tbe first hearing ** are merely direc- 
tory and not mandatory, and, therefore, a plaintiff may, subsequently to 
the first hearing amend his plaint, provided such amendment does 
not alter the original ohacacter of his suit. 

Tbe plaintiffs (mortgagors) in a suit against their mortgagees sought only 
for production of the mortgage deed or for an account, although the aver- 
ments in the plaint warranted a prayer for redemption. Subsequently to 
tbe first hearing of the suit they applied to be allowed to amend the plaint 
by adding a prayer for redemption. Eeld that the provisions of s. 53 of 
the Civ. Pro, Code (Act X of 1977) did not preclude the Court from 
permitting the amendment to be made. 

It is competent to a Court, at any time before passing a decree, to frame an 
additional issue embracing a matter not included in tbe plaint (provided 
it be not inconsistent with it) or in the written statement, bub which may 
appear upon the allegations made on oath by the parties, or by any person 
present on their behalf, or made by the pleaders of such parties or persons. 

S, 34 of the Civ. Pro. Code (Act X of 1877) limits the time within 
which a defendant may object for want of parties, but it does not so limit 
tbe right of the plaintiff to add parties. In some cases s. 84 would not 
prevent even a defendant from objecting to the want of a proper party 
after the first bearing, e. g., where, aher the first hearing and before 
decree, a co- parcener or remainderman or reversioner is born, or where a 
woman (who is a party) is married to a man who is not a party to the 
suit. The objection did not exist at or before the first bearing, and there- 
fore could not have been made or waived by the defendant ; and if be 
made it at tbe earliest opportunity after it came into existence, he would 
have satisfied the spirit of s. 84. R. AND N. MODHE v. S. DONGRB, 

5 B 609 ... 401 

(13) S. 37, cl. (a) — Non resident — Recognized agent. — The term non-resident* 

in s. 37, cl. (a), of the Code of Civil Procedure (Act X of 1977) covers 
every absence which may reasonably be supposed to have been within the 
contemplation of the Legislature in using that term ; thus, w here a 
Marwadi had resided for forty years at Pen, and had also a place of business 
there, but who had gone to his native country to get his sisters marriedi 
and had been absent up-wards of four months, it was. 

Eeld that bo was ‘ non- resident* within the local limits of the jurisdiction 
of the Pen Court, and that a person bolding a general power of attorney 
from him was a recognized agent within tbe meaning of the section* 

Ramchandra Sakharam v. Kbshav DuaaAJi, 6 B. 100 j 684 
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Civ. Pro. Code (Act X of l877)-(Con/inwed). 

(14) S,^~-Entitlfd to more than cue remedy— Leave to omit to sve—Fir<it 

im’TrJ on personal Covenant-Limitation Act XV of 

laiT.art. 1^2— Money charged vpon immoveable piopeity.— ihe nlaintiff 
held a mortgage of certain immoveable property giveo to him b^the 
defendant to secure the repayment of a loan of money with interest ^ The 

Sicre mortgage, but prayed only for a mouey 

mortgage contained a personal undertaking to mpay. PlainN 

tbu^o tipon the case being called on for hearing /nd before 

1877 ^3 of Act X of 

tabYn’e^then^ ’’ remedies under tbe mortgage, 

tw f ^ ooly a money decree-an application which it is provided by 
that section must be made before the first hearing.’* ^ ^ 

Beld that the application was not too late. 

The said mortgage was dated 16th February. 1870. and the plaint in this 

was roTdme bL‘ed ^he plaintiS main.ained that he 

unLr art 132 of ‘1^® •■'uit 

^nmm^se T ® ^ d®oree on the 

promise to pay m the mortgage, inasmuch as tbe article referred to was 

“monev .7'’ ^ enforce opiinsf the property payment of 

st^nee ^ Charged upon immoveable property,” and not, under any^circum- 

V. ABDOOL RlnJiMN? Tb. 46? ^EZONJI 

(15) 8. 44— See LIMITATION ACT (XV OF 1977). 5 B. 554. 

(16) S. 44, Rule (6) — See PRACTICE, 6 B. 390. 

(17) S. 50— Probate— Wills— Wills in Mofussil— See PROBATE, 6 B. 73. 

(18) \on witnesses,- 
The plaintiff sued under 8. ds. («;) of Act XVII of 1875, for money 
due on a bond dated tbe 8th September, 3877. The defendant, though 

: A the day fixed in the summons, which 

was for the final d^posal of tbe suit. The Court, iherefore, proceeded 

7xlmin..d^ aefendant, being subsequently summoned and 

exam ned as a witness under s. 7 of tbe Act. admitted tbe bond sued upnn 

but pleaded part payment of the plaintiff’s claim. He then applied to 

the Court that his witnesses should be summoned, and their evidence be 

aken in support of his allegation. The Subordinate Judge was of opinion 

Lg tb^^ ct:eTo 

‘•'® ”‘‘°®®®®® -“®<3 by the defendant, 

(19) S. Unwritten statement— Court fee— The Code of Civil Procedure Act 

VIII 0/ 1859. s. ViZ— Court Fees AU VII of 1870, s. 19.-A writteu etate- 

^ a ® ‘®“‘*®’'®<i ‘>y a Pafty to a suit at any time before, or at 

the first hearing of the suit, is not liable to any Court fee. and may be 
written on plain paper (s. 110 of Act X of 1877). ^ 

A written statement called for by the Court after the first hearing is also 

NaGU V. YEKNATH, 

0 B. 400 = 5 Ind. Jar. 650 * 

(20) S. 123— See CiV. PRO. CODE (ACT X OP 1877). 5 B. 400. 

(21) B. 132 -Inspection where to be given— Coutraot made in Bombay to he 

performed up-country — See INSPECTION, 6 B. 467. 

of before inspection 
granted. The intention of s. 135 of the Civ. Pro. Code (Act X of 1877) is 

to give the Court the power of raising and determining an issue for the 

exclusive purpose of deciding the right to discovery of evidence which is 

to be used at the trial, and, therefore, from the nature of the case before 
the hearing of the cause. 

It should be a rule of practice that when an order is made under s. 135 M 

?rh ^ of 1877) by the Judge in Chambers, the suit 

snould be set down for the trial of the particular issue as well as of the 
cause Itself when it comes to a hearing before the same Judge AUMpn 
BHOY HUBIBHOY V. VULDEEBHOY CASSUMBHOY, 6 B. 572 
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Civ. Pro. Code (Act X of 1 877) -(Coniinuad). 

(23) S. 210— See ACT XVII OF 1879 (DEKKHAN AGRICUIiTUBISTS’ REDIEF). 

6 B. 604. 

(24) S. 230—800 LIMITATION (ACT XV OF 1877) 6 B. 258. 

(26) S. 230 — Decree — Apphcation for execution — Limitation , — On the 1st June. 

1880, several decree-holders applied to the Subordinate Civil Court of 
Paroer, for execution of their deoreos. They had taken out execution 
?overal times previously, the date of their last preceding applications 
being Ist June, 1877. The Subordinate Judge was of opinion that the 
applications were barred under the last clause of 9, 230 of the Civ. Pro. 

Code, Act X of 187?. On hie referring the oases to the High Court,; 

Held, that the applications were not barred, inasmuch as the previous 
applicaiioDS for execution had not been made under s. 230 of Act X of 
1877, that Act not being then in force. ANANDRAV CHIMUJI v, 
ThakarCHaND, 5 B. 245 ••• 162 

(26) S. 214 -See DECREE, 6 B. 7. 

(27) S. 244 — Decree — Compromise effected by fraud — Execution — Qwesfion aris- 

ing in ciecuiioa — Separate suit — Act XXIII of 1861, s. 11 — Practice — 

Power of Court to vacate any judgment or order procured by fraud. — The 
plaintid held two decrees against the defendant (or Rs. 5,490-1-6 and 
applied for execution. The defendant, by misrepresentation, induced 
the plaintiff to receive Rs. 3,900 only in full satisfaction of those decrees, 
and to withdraw the application. The plaintiQ, on discovering the mis- 
representation. brought this suit to recover the difference. 

Held that the suit was barred by s. 11 of Act XXIII of 1861 (which corres- 
ponds with a. 244 of Act X of 1877), the question between the parties 
being a question relating to the execution of a decree. 

It is always competent to any Court to vacate any judgment or order, if it 
b3 proved that suob judgment or order was obtained by manifest fraud ; 
and in the case of orders made in oxeoatioo. s. 11 of Aot XXIII of 1661, 
excludes all other remedy. Paranjpee u. KanaDE. 6 B. 143 637 

(28) S. 244, cl, (c) ani s. 412 — Suit in forma pauperis — Order as to costs — 

Appcil — Jurisdiction, — Subordinate Judge admitted a plaint in forma 
pauperis^ but, holding that he had no jurisdioticn to try the suit, return- 
ed the plaint to the plaintiff for its presentation in the proper Court, and 
ordered each party to pay his own costs. After the presentation of the 
plaint in another Court, and before the termination of the suit, the 
Collector applied to the Subordinate Judge for execution of the order as 
to costs, by seeking to recover the amount of the stamp duty from the 
plaintiff. The Subordinate Judge refused to execute the order, on the 
ground that the' pauper suit was still pending in another Court. His 
order was afhrmod by the District Judge in appeal. On second appeal to 
the High Court. 

Held, that there was no appeal, and, therefore, no second appeal, under 
s. 244, to ol. (c) of the Civ, Pro. Code. (Aot X of 1877), against the 
order of tbe Subordinate Judge refusing execution of the order as to costs, 
inasmuch as the question was not between the parties to the suit. 

Held, further that, undar a. 412 of Aot X of ,1977, the Subordinate Judge 
had no juiisdiotion to make the order for payment of Court fees b; the 
plaintiff. 

Tbe High Court, accordingly, in the oxeroiso of its extraordinary jurisdic- 
tion, annulled the Subordinate Judge’s order about costs, and all tbe 
subsequent proceedings oonsfqncnt upon that order. Tre COLLECTOR 

OP Ratnagiri V, Janardan Kamat, 6 B. 693=* 7 lod. Juc. 36 849 

(29) Ss. 244. 258— Dccrfc—Execu/irn—Safis/acfion or part safis/aefion out of 

Court, but not ctrtifud — Sub eguent execution of decree for full amount — 

Suit for money previously paid -Limitation Act (XV o/ 1877), sch. II, 

aft. 161. — A suit (or the recovery of mouov paid to a judgment-oreditor oat 

of Court in satisf.aotioQ of a decree, but not oertified, is barred by s. 244 (e) 

of Aot X of 1877, and by the U«t paragraph of s. 259, as amended by Aot 

XU of 1879. PataNKAR v. DEVJI, 6 B. 146 = 6 Ind. Jur. 317 ... 536 

(30) S, *^GQ—Juri‘idktion— Decree --Execution — Aitachment of debts arising out 

I of claims over whhh the Courts have no jin'isdiction — Debt^Sul^eet of th$ 


general index. 

civ. Pro. Code (Act X of IS77)~ {Continued). 

Qaikwai-— Subject of a Kathiawar state^RajkoL— Debts due to a British 
subject by the Gaikwar Government or by a subject of that Goverume 
nf fh ^ the province of Kathiawar, are not debts which, under s 266 

in execatforo ^a' decker''"" attachment 

jurisdiction are not debts 

liable to be attached, under s. 266 of the Civ. Pro. Code, (Act X) of 1877. 

The mere circumstance that the garnishee is at the time of the application 
for auachment beyond the limits of British India, would not of ^ 

Tb*^ 249^^ attached. Ghamshmalal v. BhaNSALI. 

(31) 5. 266, cZ. ip— Labou7‘er~- Wages— Execution— Attachment.- 'Persons who 

agree to spin cotton belonging to a spinning and weaving company and 

to receive a certain amount of money for a certain quantity of cotton 

spun by them, are labourers within the meaning of s. 266 of the Code of 

Civil Procedure. Act X of 1P77. and therefore their remuneration is wages 

which, under cl. (;) of the section, cannot be attached in execution of a 
decree. JECHAND Khusal v. Aba, 5 B. 132 -^^t-ution ot a 

(32) S$. 293. 294, and 308~Courtsale~-Df faulting purchaser^Failure 

fopap deposit-- Re sate— Redress against defaulter— B divig without per 
witssion of Court— Benamx purchase,— k purchaser of property at a Court 
sale who fails to pay the deposit (25 percent, on the purchase monev) 

duec ed to be paid by s. 306 of ihe Civ, Pro. Code, is a defaulting purcbac 

s 293 of that Code, and liable, as such to 

make good any deficiency of price which may happen on a re-sale knA 
all expenses attending the same. uu a re sale, and 

A sale at which the decree-holder himself, or some other person for him 

without the permission of the Court first obtained, becomes the purcha.^* 

IS not ipso /ocfo void : it is a good sale, unless and until set aside by the 

Court under the provisions of s- 294 of the Civ. Pro. Code. JavHERrat 
V. Haribhai, 5 B. 675-6 Ind. Jur 98 avut.RBAi 

(33) S, 294.— See EXECUTION OF Decree, 5 B. 130. 

(34) Ss. 294 to 29b-Competing decree-holders-Purchase by permission of Court 

—Where there are competing decree holders, who have applied for execn’ 

tion of their decrees, s. 294 of the Civ. Pro. Code (Act X of 1877) must be 

taken as subject to the provisions of s. 295. so that tbe decree- bolder 

who has been permitted under the former section to purchase the pronertv 

in execution of his own decree, must share tbe proceeds of the sale rate 

ably with such competing dfcree-holders, and will not be allowed to set 

off the purchase-money against the amount due to him on his decree 
SHRINIVASv. RADHABAI, 6 B. 570 aueoree. 

a • « 

(35) S. ^95— Assets realized by sale or otherwise.— Money paid by a judgment 

debtor under arrest, in satisfaction of tbe decree against him are not 
assets realized by sale or otherwise, under s. 295 of the Civ Pm 
(Act X of 1877). * 

8. 295 of the Civ. Pro. Code. (Act X of 1877), must be read as if the words 

from tbe property of the judgment-debtor ” were inserted after the word 

realized.” PURSHOTAMDASS TRIBHOVANDASS v. MAHANANT Sura t 
BHARTHI, 6 B. 588 OUKAJ- 

(36) S. 995— Decree— Execution— Rateable distribution of assets. — The salary of 

a karkun. who was employed in the Second Class Subordinate Judge’s 
Court of Anklesvar. was attached, in execution of a decree of tbe First 
Class Subordinate Judge’s Court of Surat, by an order issued by the Surat 
Court directing the Anklesvar Court to stop and remit, every month 
moiety of the said karkun’s salary to itself (the Surat Court), until satis- 
faction of the decree. While tbe decree of the Surat Court was thus 
in course of execution, another judgment-creditor of the karkun, who had 
obtained a decree in the Anklesvar Court, applied to it foe a rateable 
distribution of the moiety between himself and the Surat decree-holdo,. 
under s. 295 of the Civ. Pro. Code, Act X of 1877. ’ 

ffetd, that the application was not sustainable, inasmuch as the decree of 

the Surat Court was being executed by itself and not by the Anklesvar 
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Civ. Pro. Code (Act X of 1877) — (Continued), 

4 I 

4 

Court to which the order of attachment was sent as the head of a depart- 
ment or as ** the officer whose duty it was to disburse the salary,'* and not 
as a Court ezeoutiog the decree of another Court. KrishNASHANKAR v. 

Chandrashanhar, 5 B. 198 

(37) S. 29b^Decree — Safe— -^sse^s — Distribu'ion. — Moneys paid into Court by 

sale or otherwise in ezecuoion of a decree are assets from the moment of 
their payment into Court, and are available, under s. 295 of the Code of 
Civil Procedure (Act X of 1877), for rateable distribution only amongst 
decree-holders who have applied for execution prior to that time. ViSHVA- 
NATH MAHESHVAR v. VIRCHAND PaNACHAND, 6 B. 16 

(38) 8. 316— See LIMITATION ACT (XV OF 1377), 5 B. 202. 

(39) Ss. 316, 318 and 319.— See LIMITATION ACT (XV OF 1977), 6 B. 586. 

(40) 5s. 374. 647 — Limitation— Deciee — Execution — ActXY of IS77, s. 14. sc/i II. 

art. 179, ci 4. — The rule laid down in s. 374 of the Code of Civil Pro- 
cedure (Act X of 1877), that, where a suit is withdrawn with leave to bring 
a fresh suit, the plaintid shall be bound by the law of limitation in the 
same manner as if the 6rst suit had not been brought, applies to appli* 
cations for execution ; and, therefore, in counting the time of three years 
prescribed by the Limitation Act, XV of 1877, sch. 11, art. 179. ol. 4, an 
application allowed to bo withdrawn must be discarded as if it had never 
been presented. Tne bar created by s. 374 of the Code of Civil Procedure, 
is, in such a case, not removed by s. 14 of the Limitation Act, as causes 
for which the withdrawal of a suit or applicatiiu miy be permitted, are 
not causes "of a like nature ” with defect of jurisdiction. PlRJADE v, 

PIRJADE, 6 B. 681 909 

(41) 5. 386— def XII of 1879, ss. GO and \0S-Lxmifation Act, XV of 1877. seh. II, 

art. 171 D ' Deceased defendant — Application to make legal represent^ 
alive defendant —Constructim of Limitation Acts . — Subsequently to the 
constitution of the plaintiffs* suit, one of the defendants died, and his son, 
as his legal representative, was made a defendant in his stead. The new 
defendant (inter alia) objected that bis father had boon dead more than 
six months before tbe application to the plaintiffs to make him a defend- 
ant, and that, therefore, the suit should abate, as provided by the last 
clause of a. 363 of the Civ. Pro. Code, Act X of 1877. (introduced by 
the amending Act Xll ol 1879) and art. 171-B of the Limitation Act. XV 
of 1877, which proscribes a period of sixty days within which an applioa* 
tion should be made to have the representative of a deceased defendant 
made a defendant to a suit. 

When the amending Act XII of 1879 was passed.— that is, on the 99th of 
July, 1879, — the original dofoodant had been dead more than six months ; 
but the plaintiff made an application to have the representative of the 
. deceased defendant made a defendant before tbe publioation of the Aot in 

tbe local gazette. 

Beld that the provisions of art, 171-B of the Limitation Aot. should not be 
given retrospeotivo tffeot, and that the plaintiffs* application was not 
time-barred. The general rule as laid down in Reg. v. Dora^ji -that "an 
Aot of limitation, being a law of procedure, governs all proceedings, to 
which its terms are applioable, from the moment of its enao'm='nt, except 
so far as its operation is expressly excluded or postponed ’’—admits of the 
qualiffoatiou that, when the retrospective application of a statute of limi- 
tation would destroy vested rights, or inflict such hardship or injustice 
as could not have been within the contomp'ation of the Legislature, then 
the siatmo is not. any mire than any other Uw, to be oonstcaed retros- 
pectively. Khusal.aBHAI V. K.MJHAI, 6 B. 26 ... 474 

<42) 8. 416-Bombay Aot V of 1979, s. 37— Praotioe— I'rocedura-Amondmont 
ol plaint-Substitution of parties— Grim. Pro. Code (Aot X of 1879). s. 591 
—Order by Magistrate for removal of obstruotion from a publio thorough- 
fare Suit against Magistrate to establish right — See GRIM. Pro CODE 
(ACT X OF 1972). 6 B. 670. 

(43) 8. 416— Praotieo— Procedure— Amendment of plaint— Substitution of par- 
ties— Aot X cf 1872, ss. 523 and 526 — Order bv Magistrate for removal of 
obstruotion from public thoroughfare— Suit to'eatablish right— See Crim. 

Pro. Code (Aot x of 1872), 6 B. 679. ^ 
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CIv. Pro. Code (Act X of \%77)-(Goncluded). 

(44) 8, 434— See FOREIGN JUDGMENT, 6 B, 292. 

(46) Ss. 443, 456, 458 — See MINOR, 5 B, 306. 

(46) S. iSi—Mlachment-Security—Ths defendants were on the inn, 

V Civ. Pro. Code*^(Aot° X of 

1877) to furnish security for the satisfaction of a decree that the nl.^f i 

why security should not be furnished. To this dircAion ti,^ a 

appended, which is provided by the forna at the end of CodrofV 7."1 
Procedure for a provisional attachment under s 481 Tifo aS “ a 

avoid the attachment, gave security on the 12 th March 188l''°f7r° 
i ‘u® attachment was not car^rled^out ^ 0^180 

(47) Ss. 525, 526— See Arbitration, 6 B, 663. 

(48) Ss. 595, 600 -See APPEAL (TO PRIVY COUNCIL), 6 B. 260. 

Commission. 

(1) Criminal trial— Evidence of Government servant ordered on service takfin h,, 

commsstoit prest^sfp to deparlure-a,gh Court Criminal Procedult{Tct l 
0/1875) s. 76.— Where a Goveroment servant who had executed his reco^ 

nizance to appear and give evidence for the nroseciitinn af 

trial to take place in the High Court of Bombarwas aubseqLntlvTrd“er' 

gard to the public interest, return to Bombay in time lor the trial. 

Held, on the application of Government, that bis evidence might be takAn 
by commission before his departure from Bimbay under th7 . 

3.^6 of the High Court Criminal Procedure (Act X of 1875) EMPRESS v 
Bal Gangadhar Tilak, 6 B. 285 = 6 Ind. Jur. 482 ■C'MPRESS v. 

(2) To take evidence, power of High Court to grant on annliAa.fi/N« • 

See receiving STOLEN GOODS. 5 B. 338 prisoner- 

<:ompaaies Act (X of 1866). 

See Company, 5 B. 425 . 

Companies Act (VI of 1882 ). 

Ss. 186, 187, 195— See COMPANY, 6 B. 640, 

Company, 

* Indian Companies' Act X of 1866, s. 22-Member of company-^^ Subscriber nf 
the memorandum” ** Aqr cement to become a member "—Company not in 
existence- Rescisston-Liability for calls.-Tbo defendant, among^st otLm 
subscribed (for 101 shares) a copy of the memorandum and articles of 
association of the plaintiff company then in process of formation, but 
subsequently, and before registration, gave notice to the persons most 
active in the promotion of the said company, that he would withdraw hia 
signature, would have no connection thenceforth with the proposed 
company. His withdrawal, however, was not accepted. Subseauenfclv 
to the receipt of the said notice the memorandum and articles of Lsocia^ 
tion, so signed by the defendant and others, were presented for registra 
tlV refused, on the ground that the said documents' 

of each was then procured and regil 
registered copies differed, in respect of the signatures subscri 
bed thereto, from the copies signed by the defendant. The defendant’s 
name was put upon the register of the company as the holder of im 
shares, but without the defendant’s assent or knowledge, and two callq 
were made upon him in respect of the said shares. The defendant d« 
nied that he was a member of the said company, or liable for calls. 

Held that the defendant was not a member of the plaintiff company * either 
( 1 ) as a subscriber of the memorandum of association ” under the earlier 
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Company— (Continued). 

part of s. 22 of the ladiao Oompaaiea’ Act, iaasmuch as the memorandum 
there referred to waa the thi registered memorandum, of which the docu- 
ment aignei by the defend iot Wi3 not even a true copy ; or(ii) by reason 
of an “agreement to take shares” under the latter part of that section, 
inasmuch as the agreement there alluded to was an agreement lo th the 
cowp mi/, and the agreement (if any) entered into by the defendant was not, 
and could not have been, an agreement with the company, the company 
not being at that time in existence. 

Quaere— Whether it is enough, to constitute a person a member of a company 
under the earlier part of s. 22, to subscribe a true oopy of the registered 
memorandum of association. THE GUZERAT SPINNING AND WEAVING 
COMPANY V. GlRDHARLAIi DaLPaTRAM. 5 B. 425 

(2) Injunction — by agents of company to restrain it from carrying into effect 
a res dution of dire:tors — Power to appoint solicitors to comp my — Practice 
— Joinder of causes of aciio7i ^Same p irties suing in differeiit capaeUxes^ 
Cw. Pro, Code {Act X of 1877). ss. 26 and 31.— 8y the Memirandum and 
Articles of Association of the New Dhurum«ev Poonjabhoy Spinning and 
Weaving Company, the plaintifi's firm of M. P. A Co. were appointed 
agents of the company for twenty-five years, and it was provided that they 
should have the general control and management of the company. Cl. 98 
of the Articles provided that the said firm, as such agents, should have 
full power and authority (mf^r afinf to appoint and employ, in or for the 
purposes of the transaction and managemenc of the afiairs and business of 
the company, such solicitors as they should think proper. An agreement, 
dated 26th August 1874, was also entered into between the company and 
the partners in the firm of M. F. & Co., their executors, administrators 
and assigns. /or the time bfing co7i%tituting the partnership firm of Af. P. 
d Co., whereoy it was agreed that the said firm should be agents to the 
company for twenty-five years to buy and sell, etc., and particularly to 
exercise all the powers oontained in cl. 98 of the Articles of Association. 
Messrs 0. & B. were duly appointed solicitors to the company, and acted 
as such for a considerable time. Merwanji Framji, one of the members of 
the said firm of M. P. & Co., diei in the middle of March 1876. The 
plaintiffs complained that G., one of the shareholders in the company, 
became desirous of ousting the plaintiSs from the position of agents of the 
company, and of becoming the managing director of the company ; that, 
in July 1861, be procured bis ovvn election, and that of certain nominees 
of his as directors of the company ; and on the 8th August 1881, procured 
the passing of a resolution at a Board meeting to the efieot that as Messrs. 
0. & B., the Company’s solicitors, were also the solicitors of the agents, it 
was desirable, for Che interests of the company, that a change should 
bo made, and that Messrs. H., C. A L. be appointed solicitors of the 
company. The plaintiffs alleged that the only object of passing the 
said resolution was to facilitate the design of G.. of ousting the plaiot- 
ifis from their agency, and getting tbo management of the company 
for himself; that Messrs. H., C.. & L. had l^en for along time the 
solicitors of G> and had been advising him in his designs upon the 
ooropaoy and upon the plaintiffs, and they contended that tbo resolu- 
tion was a breach of the contract between the company and the plain- 
tiffs and a violation of the Articles of Association of the company. 
Tbo plaintifis sued G. and twv) other directors of the company and the 
company itself, and prayed for an injunotion against the defendants 
to restrain them from committing any breach of the agreement of 
2Gih August 1874, and in particular from carrying into efieot the 
resolution appointing Messrs. H., C., & L as solicitors for the company, 
and to restrain thorn from doing any thing inconsistent with the 
Memorandum and Artiolos of Association. The defendants contended that 
the contract of the 26th August 1874, had bosn determined by the death 
of Merwanji, Framji, and that the powers conferred on the agents by cl. 98 
of the Artiolos were, subject to tbo general powers of management, vested 
in the directors by the Articles, and that the case was not one in which 
an injunction could bo granted. 

Held that, having regard to the Memorandum and Articles of Assnoiation, 
the Qonlract was that the firm of M. F. & Co. for the time being should be 
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Merwanji Pramji, plamfcifis after the death of 

the agents should be subjeot^o thfoout^ol o. 

was no right in the directors to interfere withTh! . there 

of their powers otherwise than as representinp exercise 

their general powers of management. ^ e company m virtue of 

It being admitted that the conduct of the defendants wnni^ h 

having 

confidential position ofagent^ it would not^rLt^in'thid’ef *“ 

company from appointing a solicitor, which wfstU a viluf “ 
was ancillary or incidental to the principal pa^ nf f h! violation of what 

agreement that the plaintiffs shouM ^be th agent offhe “■« 

twenty-five years ; and further, semblc that on tho 
Court would not interfere on behalf of the^'pW^s 

Counsel on behalf of the plaintiffs sought to obtain ih« ini .• 

ground that the resolution of the 8th August lajuno ion on the 

H.C., & L., solicitors of the company LtcoXrfto’ 

Association, and, therefore, alfm oires and irn.!, 
might be pressed against the defendants, it was’ proposed' that th 
should be amended by alleging a cause of action fn tw^of tL nL 

;™S“srs;-p.*.r“ °' " •" “• 51 ." <“r 

and oontraotors. had not the same cause of action b^vhtch wor8 ® 

meant not only the act complained of, but also the right vinUt s ^ 

act. The rights of the plaintiffs as contractors, alleged^'o hi 

the resolution f were tiehts civsn tn fh^i-n Wxf fu ^ violated by 

rights of the p’laintiffs ;rstfeh:?del°s wer“ igiL't'e'cuTedrth^ ^ T 
Articles of Association. Nusserwanji v. Gordon, 6 B. 266 

( 3 ) Jt^rUdiction— Cause of action-^Letters Patent, 1865 cl 12 w^^- 

Suit on foreign judgment-Balance order ServicJ^l Ti^^^^^^ 

defendant, who resided outside the jurisdiction of the HiVh 

at Bombay as a contributory upon'a b^Trnce order'^mfdf'eyTh'^^^ 

Chancery in England in the winding up of the DlaintifT’Q^h Court of 
contended on his behalf that no part of the cauL u 'j 

within the jurisdiction, and that the suit was therefore nni ° .arisen 

The plaintiffs contended that service of the balance. or^r“uDin*th®’ 
defendant was necessary, and constituted part of the cause of 

Cot“ur"d]ction^ Bomba“;, "the 

®il‘\“ndThlra°‘ no%a:l"ort^^^^^ -‘“eoes- 

jurisdietion, the suit should be dismissed. The London" 
Mediterranean bank v. Badee Bbebee, 5 B. 

( 4 ) Winding up— Bill of Exchange— Liability of Company on bill drawn h ' 

Directors— Misrepresentation— Indian Contract Act (IX of 18791 

and 19 — See Bidd OP EXCHANGE, 5 B 92 


< 5 ) 


Wmdmg up— Liability of company for loan to sicretarii, treasurer ny,n , 

A 'f Uiienf — principal— Election— Indiny, 

Act ax of m2). SS. 230, 233, 231.-i.By iL ufmorlZom ^^iT^^ 
of Association of the New Fleming Spinning and Weaving Onmno 
was appointed secretary, treasurer, and agent of tVm n > N-K, 

power to raise or borrow from time to tir^e, il the name or 

behalf of the company, suoh sums of money as he might think Bvn*A® 
by bonds, debentures, or promissory notes or in <3nnh nfii ^ ®xpadient 

a.„ b... , .ia ,p. .iSiS ?" “.S; 
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money so borrowed to make any arrangement which he might deem 
expedient by conveying or assigning away property of the company to 
trustees or otherwise. N.K. was also secretary, treasurer, and agent of 
three other mill companies in Bombay. 

On the 31st October 1878, the directors passed the following resolution 

“ That the unallotted shares be filled up in the name of Nursey Kessowji, 
Esquire, secretary, treasurer, and agent, who is empowered to mortgage 
them at a fair rate of interest to enable him to obtain funds for the use 

of the company.” 

On the 11th November, 1878, P advanced a sum of Rs- 1,00.500 upon the 
terms contained in a Gujarati writing of that date, and signed b\ N.K. 
In this document N.K. acknowledged the receipt of the money for which 
335 shares m the New Fleming Spinning and Weaving Company were duly 
handed over as security, and ho agreed to repay it within three months. 
The last clause ;n the agreement stated that it was “duly agreed to and 
approved bv him (N.K.) and his heirs and representatives.” As an additional 
security, 1'.. when advancing the loan, obtained from Iv. N. (lather of 
N. K.) a guarantee in the following terms : — 

“‘To Thukor Purmanundass Jivandass. 

“Written by Sha Kessowji Naik, 

“ To wit This day Sha Nursey Kessowji has received from you Rs. 1,00,500, 
namely, one lakh and five hundred, having deposited by way of security 
335, namelv three hundred and thirty-five ‘ shares ’ of * The New Fleming 
Spinning and Weaving Company, Limited.' If your said money cannot 
be paid with interest by the expiration of the time, and you should 
sustain any kind of loss in (respect of) that, I am duly to pay the same. 
As to that I am not to raise any obstacle or objection. In case it should 
be necessary, I am to fill up and duly deliver to you an ‘ indemnity bond ’ 
on stamped paper through your vakil (solicitor). This writing is duly 
agreed to and approved by me and ray heirs and representatives. Bombay, 
the 11th of November, in English year 1878.” 

On the evening of the day on which the loan was made. n’c.. 11th November 
1878, but without the knowledge of K.N., it was agreed between N.K. 
and P. that the time for the repayment of the loan should be extended to 
six months. In December 1878, N.K. became insolvent, and on 28th 
December 1878, a petition was presented to the High Court to wind up 
the Now Fleming Spinning and Weaving Company. On the 30th December, 
P. through bis solicitors wrote a letter to the company, stating that 
N.K had obtained a loan from him of Rs. 1,00, 500 on behalf of the company, 
and inquiring whether the fact appeared in the company’s books. To this 
letter he received a reply signed by " K.N., Director,” stating that the 
loan appeared in the books in P.’s name. On the 17th January 1879, an 
order was made for the winding up of the Now Fleming Spinning and Weav- 
ing Company, and on the itb February 1879, P gave notice to the official 
liquidators of the company of his claim against the company for the 
money advanced by him on the 11th November 1878. In March 1879, he 
filed a suit against K.N. to enforce his guarantee, but was unsuccessful, 
the Court holding that, by oxtending’tho period of the loan to six months, 
the agreement of the 11th November 1878, had been materially varied 
without K.N.'s knowledge, and that K.N. was consequently discharged. 
On the 2 Uh April 1879 P. filed his affidavit in support of bis claim against 
the company. The company resisted the claim. 

Held (1) that the Directors had power, under the Memorandum and Articles 
of Aasooiation, to authorize N. K, to borrow money on behalf of the com- 
pany, and that they had done so, and with that object bad entrusted him 
with the unallotted shares. 

(2) That when P. advanced the loan to N. K., he was led to believe that 
N. K. was obtaining it on behalf of the four mill companies, of which he 
was secretary, treasurer and agent, but that P, was not aware and was not 
informed for which of the said companies the loan w.as obtained, and that 
the money was in fact advanced to N. as to an agent acting on behalf of 
an undisclosed principal. 

(3) That P. when ho discovered that the money was obtained for the new 
Ploming Spinning and Weaving Company, was* entitled lo claim against the 
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"£rffi”’rhT„5.s.t srri'r.S' ‘.r 

1878, to the date of the presentation of the petition to windun 
pany. PURMANUNDAS V. H. R. CORMACK, 6 B. 326 ^ ® “°“- 

(6) W»idmo up— Order for dissolution of comvanu-Volunt^,.-, , • r- 

Winding up under supervision of Colrt-Omeial finu^alor'''^ 
CompanxQ^ Act VI 0 / 1882.— As a aflnpraT min i* 

under supervision of^he^C^urtshfZT 

CoTpt^rirvLtrd^^ TnYia = 

has"pow6r\o mfke°U^\d"e“r^d1Low“ra“ cL'"'' t 
winding up, subject to its supervision, such ofses mustTe^e zcepHoMl"" 1 
can only occur When the Court has deemed it proper to Sv on f h 

winding up under supervision in a manner such as cip7rii fr? ^ “ 

to a winding up by the Court. The ordinary rule s thH^h^rCav^^^^ 
It IS reasonable that it should be so ; as goLrallv a 
supervision is not conducted under so intimate a control of *?? 
to put the Court in a position to judge of th7correctness of h® 
action and the completeness of the winding up, ^ hquidators’ 

So far as the Court does not interfere, a winding up under simo, ■ ■ 
remains essentially a voluntary winding up ; but the Court 
up under supervision has full authority to interfere and tn L "'“<iing 

supervision of the®Court!^"efused°^''in^^^^^ 


Page 


(7) 


Winding up Suit against contributory — Service oi ^ j , * ’ 

Gontphutory in India to English company^Last knmon 

of abode — B. 63 of the rules of 1862 — Jurisdiction Tho r Ptace 

and Mediterranean Bank, a joint stock company registered u^denhe 
Companies- Act 1862. was ordered to be wouL up by an order 
of Chancery in England in 1366, and by a subseouent nrdl < 

Court made in the winding up of the bank it was ordered that 

notice, summons, order, or other proceeding in these matt 

efiected by putting such notices, &c , into anf post offiee^Ri! ® >’9 

or at Bomnay. duly addressed to such oontribu^tories being nast^ ^ugland 

according to their respective last known addresses or plZ% ® 

a final balan^ order dated 5th June, 1879, it was order^ L 

Chancery m England that the persons named in the schedufe to th 

order being contributories as past members of the said BankshonU^® 

four days after the service of the said order nav the '^‘thin 

to their names, with interest, from the 15th March, 187 ™ rL'daf 

name appeared in the said schedule, and the present s.ii; „ “efendant’s 

recover the sum therein appearing as due from hin^ to 7h 

Rs. 3,900. The defendant denied that he had ever hoia^^u 
plaintiff’s Bank, or that he ever had notice of any of the orooilfl™^ 
winding up. At the trial it appeared that all the vfriofis ® *“ ‘*>9 

to shareholders made in the winding up of the Bank prior 

order of the 5th June. 1879. had been^ent by pos? to tL 

addressed to him at No. 36, Fanasvadi and were all ret;, a <lefendant. 

It was proved that he had never resided there • but\hat 

a place of business there, and that the defendant used - had 

there for the purpose of attending to his brother’s 

appeared that the residence of the defendant, as given in The .*"'‘her 

shareholders, was Loharchall, and not 36, Fanasvadi. '9gister of 

HeM, that the notices, orders, &o., prior to the order of sti, t 

were not so served as to make the defendant subieot to 

ta^‘ ‘he obligation to obey the command of the^Court of^Chal^* ’ 
tamed therein had not arisen as aeainRf i-hr, SU* ^ t^oancery con- 

consequently. the present suit must fall <3efendant ; and that. 
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"“"'’•t.t.t,::'"; ...cip.. =. bo.... u, •”- -> 

protection if the judgment or order m h The Court 

ground of a suit in any Court governe y B the defendant 

of Chancery in England had ^ pronounce a definitive order 

"btj a.™.". “ ™ 

included in the order of the Court of Chancery. u-.ther’s nlace of 

ThI Irdte'oTrL'denc^.of a member of of 

Shareholders although sufficiently lor a 

communication Irom ^^poso of such service, cate must be 

“1, SbS,‘,a.srs“.?^ . b. aa. ... 

Compensation. 

See LIMITATION ACT (XViOF 1877), 6B. 75. 

Complainti 

See^CRIM. I’KO. CODE (ACT X OK 1872), 5 B. 405. 

Compromise. v t> m 

(1) Bee ACT XVIl 01- 1879 (DEKKHAN AGKICUCTURISTS’ RELIEF). 6 B. H- 

(2) See CIV. PRO. CODE (ACT.X OF 1877), G B. 148. 

^”"soo^ACT|XVn OF 1879 (I)EKKH.AN AGRICULTURISTS’ RELIEF). G B. 31. 

Confession. 30— Joint trial— Dacoity— 

n Kvidence— Indian l^vidonce Act 1 of 1 d< 2, ^ ou 

^ Xceivmg stolen property-lndian Penal Code. se. 395 and 412 bee 

penal CODE (ACT XLV OK 18G0), 5 B. G3. 

(2) Bee EVIDENCE. G B. 34, 124. 

Construction. 

(1) OfaLimitationActs-See CIV. PRO. CODE.(ACT X 01-1877), G B. 2G. 

(2) See PARTIES. 6 B. 151. 

(3) See VATAN. 5 B. 283. 

Contract. 

Ml Pnn^idpration— Agency— Revocation-Specific performance— Indian Contract 

(1) Comjderat^^ I872%s. 202. 203 and 205-See PuiNCIPAL AND AGENT. 5 B. 

*253 

(Q1 '^uit for damages for nnn-accepia>ice— Dispute as lo qualiiy of goods 

(2) ,i^ods~Survcy-Bcosonable time for eoovnnatton of 

goX purclmscr-Contracl Act IX 0 / 1872. s. 38 -The defendant agreed 
to nurcha'^e from the plainlifis ouo hundred full-pressed bales, fully 
^ood fairKisbli cotton’* at Rs. 208-8 per candy, to be delivered from 
Wch 15th to April Ist. On March 21st the plaintifls sent the defendant 
a letter reminding him of the contract and requesting him to take deh- 
Wrv On receipt of this letter the defendant put the matter into the 
hamisofV. Theplaintifi had then no cotton of the specitic kind to 
deliver nor did the letter refer to any particular bales. At 11-30 o clock 
\ M. on March 30th. the plaintiffs sent the defendants a letter enclc^ing 
asampling order directed to an employee of Messrs, H. and S.. on 
premises the bales referred to in the order wore lying. V-. on behalf of 
the defendant, got samples taken of the cotton and examined thorn, but 
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without ceference on that day to any standard. He then, however oon- 

thrnfafn'tiff^^n^fch^^ quality of the cotton and expressed his doubts to 
fK V®. . that day. On 31st March the plaintiffs 

sent the defendant a delivery order enclosed in a letter from their solici- 

the defendant to attend with his surveyor at 1 p m! on 

that day to survey the cotton, as otherwise an ex parte survey would be 

held. This letter reached the defendant at 11-30 o’clock A.U. and was 
given by him to V at noon of the same day. V. applied to M.‘ to attend 
as surveyor, but M. was unable to do so The plaintiffs had an fj- nnrta 

cot7o^^ they pronounced^ the 

^tton samples of which were submitted to them, to bo " foully good fair 

Kishh cotton.” While this survey was going on.’ the defendLt was on 
the Cotton Greeu. but declined to attend, saying that V. and his surveyor 

r^p?tAr?n“f * ■ V. did come, and subsequently wrote 

P*3,intiffs m the defendant’s name, stating that the cotton was 

not of the description contracted to be sold by them, and asking fora 

survey. This letter reached the plaintiffs at 2-19 o’clock p.m. Alter 
this there was a discussion between plaintiffs and defendant and V On 

that afternoon (the 3lat March) the plaintiffs’ solicitors sent a letter to 

the defendant stating the result of the survey and requiring him to take 
delivery. This was answered by a letter of next day (April 1st) from the 
defendant s solicitors denying that the cotton was of proper quality or 
that proper notice of the survey had been given, alleging that the defendant 
had that morning attended with his surveyor and asked leave to survey 
the cotton which had been refused, and stating that the contract must be 
treated as cancelled. The cotton was sold by auction on April 5th The 
plaintiffs brought this suit to recover Rs. 1,631-1-11 as damages for non- 
acceptance of the cotton. The defendants contended that there had been 
no reasonable time allowed by the plaintiffs for the examination ,of the 
cotton and that a joint survey should have been held. 

Held thAt a joint survey was not necessary under the terms of s, 38 of the 
Indian Contract Act (IX of 1872), and that the defendant having had a 
period of twenty-four hours for inspection, had bad a reasonable 
opportunity of seeing whether the cotton offered by the plaintiffs was 
such cotton as the plaintiffs were bound by their contract to deliver. 

A purchaser of goods is not entitled to continue inspecting and examining 
the goods offered by the vendor until the expiration of the period for 
delivery. A reasonable opportunity for such inspection and examination 
IS all that he i? entitled to. RUTTONSEY MORARJI v. Jamnadas 
P iTAMBERDAS, 6 B. 692 

• • • 

(3) See Civ. Pro. Code (Act X op 1877), 5 B. 177. 

(i) Sea Inspection, 5 B. 467. 

(6) See Principal and agent, 5 B. 584. 

(6) See Stamp Act (I op 1879), o B, 188* 

Contract Act (IX of 1872). 

(1) See Hindu Law (Joint Family), 5 B. 38. 

(2) Ss. 18, 19 — Misrepresentation— See Bill of Exchange, 6 B. 92. 

(3) s. 25, cl. (3)— Sea Limitation. 6 B. 683. 

(4) S. 38— See CONTRACT, 6 B. 692. 

(5) S. 43— See Partnership, 6 B. 700. 

(6) 8s. 69 and 70— See ACT VII OP 1363 (SUMMARY SETTLEMENT), 6 B. 244. 

(7) S. 85— See LIMITATION ACT (XV OF 1877), 5 B. 554. 

(8) Ss. 126, 147—806 LIMITATION ACT (XV OF 1877), 5 B. 647. 

(8) Ss, 202, 203, 205— See PRINCIPAL AND AGENT, 5 B. 253. 

(10) 8. 230— See PRINCIPAL AND AGENT, 5 B. 584. 

(11) Ss. 230, 233, 234 — See COMPANY, 6 B. 326. 

(12) 83.254 and ^65 -Partnership— Jurisdiction of District Court to wind un 

under s. 265 of Indian Contract Act^The Bombay Civil Courts* Act 
No, XIV of 1Q69—P(nver of District Judge to refer Assistant Judge a case 
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PAGE 


fallimi under s. 265 of Contract -A previous 
is necessary in order to give jurisdiction to the District Court under 

s. 2G5of the Indian Contract Act. , 

Accordingly, where a suit wae instituted in the District Court o Ahrnedabad 
by sot^o members of a partnership (which, however, was at 

tL date of the suit) tor the winding up of the ° * 1 ® , that 

factory and for distributing among tbo shareholders any 
might remain, after providing for the payment of its debts, under 8. 265 
of Act IX of 1872, and the Assistant Judge, to 7^°°^ 

trial by the District Judge, directed the dissolution of the partnership 
and the winding up of its business, the High Court on appeal reversed the 
decree of the Assistant Judge, and returned the plaint to the plamtifib for 
its presentation to the proper Court. 

OM.,n e-whcther the District Judge had power, under the Bombay Civil 
Courts’ Act XIV of 18G9, to refer to the Assistant Judge a case falling 
under s. 265 of Act IX of 1872. SORAIUI FARDUN.JI v. DULARHBHAI 
HARGOVANDAS. 5 B. 65 = 5 Ind. Jur. 426 
(13) B. 265— Appeal— Stamp— Court Fees Act VII of 1870, s. 7, cl. iv (;)— See 
STAMP, 6 B. 143. 

Contribution. 

Sec ACT VII OF 1863 (SUMMARY SETTLEMENT), 6 B. 244. 


45 


Contributory. 

See COMPANV, 6 B. 223. 

Cooking Vessels. 

See CASTE QUESTION, 5 B. 33. 


Co-parcener. 

(1) Attachment and sale of the interest of one of several oo-parceners in execution 

— Possession — See DECREE, 5 B. 493. 

(2) Power of, to alienate his undivided share in ancestral estate See HINDU 

LAW (ALIENATION). 5 B. 48. 

(3) Sale of undivided share of ancestral estate— Purchaser at such sale should 

sue for partition, not possession— See EXECUTION OF DECREE, 5B. 496. 

(4) Bee APPEAL (GENERAL), 6 B, 113. 

(5) See Hindu Law (Partition), 5 B. 499. 

Costs. 

(1) See ARBITRATION, 6 B. 528. 

(2) See CiV. PRO. CODE (ACT X OF 1877), 6 B. 590. 

(3) See Divorce, 6 B. 487. 

(4) See Minor, 5 B. 306. 

Court-fee. 

See Civ. Pro. Code (act X of 1877). 5 B. 400. 

Court Fees Act (VII of 1870). 

(1) Memorandum of appeal— StampSuit for recovery of land and money.— In 

deciding the amount of stamps to bo borne by the memorandum of appeal, 
the High Court is not bound by the dcoisiou of the Court of first instance 
as to the stamp on the plaint. MOTIGAVRlv. PraNJIVANDAS, 6B. 302 
= 6 Ind. Jur. 428 

(2) S. 7 cl. iv (/)-Se8 STAMP. 6 B. 143. 

(3) S. 7. cl, ix, item 1, sch. 1—Suit against > mortgagee for the recovery of 

a portion of property mortgaged. — In oases in which it is competent to the 
mortgagor to sue to recover a portion of the mortgaged property, the debt 
must be regarded as distributed over the whole property ; and, as regards 
the portion of the property sued for, ** the principal money expressed to 
bo secured” must bo taken to be the proportionate amount of the debt 
for which suoh portion of the property is liable. Balkrishna v. NAG- 
VEKAR, 6 B. 324 
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Court Fees Act (VU of \870)~{Conchcded), 

l^-WnbteQstatemeDt-Coarfcfee-The Code of Civil Procedure, Act VIII 

^ GiV. Pro. CODE (ACT X OF 

io/ i)y w -D • aUO* 

(5) Sch, I, art. II— See PROBATE, 6 B. 452. 

Covenant. 

Right to sue— StriQger to cousideration— Building leases— Landlord and tenant 
-See ARBITRATION, 6 B. 528. 


Crim. Pro. Code (Act XV of 1872). 

(1) S. 122— Evidence— Confession certificate— The Indian Evidence Act I of 

1872, s. 30.— If the certificate required by s. 122 cf the Code of Criminal 
Procedure (Act X of 1872) that a confession is voluntarily made is not re- 
corded by the Magistrate at the time the confession is made, or, at any 

rate, on the day it is reduced to writing, the confession is bad and inad- 
missible in evidence. 

To render the statement of one person jointly tried with another for the same 
offence liable to consideration against that other, it is necessary that it 
should amount to a distinct confession of the offence charged. Empre «><5 
V. DAJI NarsU, 6 B, 288 = 6 Ind, Jur. 480 

(2) S. lAl— Dismissal of complaint— Revival of complaint —A person made a com- 

plaint to the police that the accused had enticed away his wife (a non- 
cognizable offence), and committed theft (a cognizable offence). The police 
inquired into the latter offence only; and, finding no prima facie 
, made out, reported to that effect to a Magistrate, who directed that that 

offence be expunged from the list of reported offences. 

Held that, under the circumstances, there had been no dismissal of the com- 
plaint in respect of the former offence, and that there was no bar to the 
complaint into that offence being taken up and proceeded with. The 
Governmentof Bombay v. shidapa, 5 B. 405 = 6 Ind. Jur. 37 

(3) Ss, 186 and 423 — Lunatic— Imbecile — Inability to understand proceedings. 

The provisions of s. 186 of the Code of Criminal Procedure do not apply 
to a person who is of unsound mind ; they apply to persons who are 
unable to understand the proceedings from deafness or dumbness, or igno- 
rance of the language of the country, or other similar cause. But where 
the inability to understand the proceedings is due to unsoundness of 
mind, the procedure provided in Chap. XXXI of the Code must be fol- 
lowed. 

Where a Magistrate found that an accused person convicted of theft was an 
imbecile, and consequently unable to understand the proceedings, but that 
he was not of unsound mind, the High Court held that this distinction was 
without a difference, and, under 9. 297 of the Court, annulled the con- 
viction, and declaring the accused to be of unsound mind, directed that he 
should be released on sufficient security being given that be would be pro- 
perly taken care of, and prevented from doing injury to himself or any 
other person, and for bis appearance when required ; and that, in default 
of such security being given, the case should be reported to Government. 
Empress V. Husen, 5 B. 262 

<4)£S. 250— See EVIDENCE, 6 B. 124. 

(5) 8. 278— See PRACTICE, 6 B, 14, 

(6) S. 468— See SANCTION, 5 B, 137. 

(7) Ss. 472, 473— See SANCTION TO PROSECUTE, 6 B. 479. 

(8) S. 521 — Order by Magistrate for removal of obstruction from a public thorough- 

fare — Suit against Magistrate to establish right — Substitution of parties — 
Amendnunt of plaint — Procedure — Practice — Civ. Pro. Code {Act X of 
1877), s. 416 — Bombay Act V of 1879, s. 37. — Under s. 621 of the Crim. 
Pro. Code (Act X of 1872), a First Class Magistrate in charge of a taluka 
made an order declaring certain land to be part of a public thoroughfare, 
and directing the plaintiff to remove the obstruction caused by him to it. 
The plaintiff sued the Magistrate to establish bis right to the land, alleg- 
ing that it was his private property, and that the Magistrate’s order was 
wrong. The Assistant Judge, who tried the suit, dismissed it, holding 
r that it did not lie against the Magistrate. On appeal to the High Court. 
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Crim. Pro. Code (Act XV of 1872)— (Conc?ude<i). 

Beld that the Assistant Judge might have properly P'Xate 

to amend his suit by striking out the name of the ‘ of State ^ot 

as defendant, and substituting in that capacity the Secretary of State for 

India in Council. . t j 

Tho High Court, accordingly, reversed the decree of the ^sistant ^^ge, 
and remanded the suit for retrial on the merits. 

ment directed. NlLKANTHAPA v. THE MAGISTRATE OF SHOLAPI.R, 

6B. 670 ^ ^ 

(01 S<5 523 (2nd 52G — Ctt'. Pro. Cede (Act X of 1877). s. 416 Practice Pro^ 

'cMme-Amendmenl of plaint- Substitution of ^'esfabMi 

(rate for removal of obstruction from public thoroughfare Suit io establv li 
rinht!— On the lUh August 1879, the defendant, as a Magistrate in charge 

ot a taluka. made an order under ss. 523 and 526 of the 
(Act X of 1872), directing tho plaintifi to remove a certain o'"' '9„ 

ground that it had been built upon a public thoroughfam. The plamtifl 
thereupon sued the Magistrate for a declaration that the ?'"• 
belonged to him, and prayed for a reversal of the Magistrate s Th^a 

Assistant Judge, who tried the suit, dismissed it, holding that it did not 

lie against the defendant. 

On appeal, the High Court reversed the decree of the Assistant and 

remanded the case, in 

striking out the uame of tho First Class I^Iagistrate as 
substituting in that capacity the Secretary of State for India ^ 
and direoting the lower Court to determine the smt upon its 
the above amendment and due service of process. BALARAM ohatrur- 
LAD V. THE Magistrate of Igatpuri, G B. 672 
(10) S. 5d0—Mavilatdar's finding as to possession— Magistrate's findm as to 
possession— Actual possession— Dispossession— Cause of action— K qs judi- 
cata.— A Mamlatdar’s finding as to the point of actual possession is not 

conclusive. 

A Magistrate’s finding is conclusive under s, 530 of Act X of 1872. 

Possession actually taken by a person having a right to it is not the less 
ofiective as perfecting his title, by reason of an irregularity in taking it. 
Subsequent ouster will give rise to a new cause of action. LILLU v. 
ANNAJI PARASHRAM. 5 B. 387 
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Customs. 

See Act VII OF 1873 (SALT), G B. 251. 

Cutclii Memon Mahomedan. 

See Probate, 6 B. 452. 

Damages, 

(1) Suit for non-accepbanco -Dispute as to quality of goods tendered— Right to 

examine goods— Survey— Reasonable time for examination o* goods by 

purchaser — Contraot Act (IX of 1872), s. 38 See CONTRACT, 6 B, 69 . 

(2) See ACT III OF 1874 (HEREDITARY OFFICERS. BOMBAY), 6 B. 129, 

i:i) See Defamation, 5 B. 580. 

('ll See E.tEOTMENT. 5 B. 672. 

(5) See Jurisdiction, 6 B. liG, 122. 

(0) See Res JUDICATA, 6 B. 110. 

Damdupat. 

Sae Execution of Decree. 5 B. 127. 

Decree. 

(1) Attachment — Jurisdiction. — One Dhondu applied to the Subordinate Court 

of Basved for tho attaohment and sale of certain immoveable property in 
execution of a money decree, under which the sum of Rs. l,317-4-9 was 
duo to him from his judgment-debtor. On the attaohment of the pro- 
perty tho applicant presented a petition to the Court to the eSect that he 
(applicant) had a mortgage lien on the property for Rs. 10,368, and that 
it might bo sold subject to his lien and possession as mortgagee. Tho 
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Decree— (Con^irtwed) . 


the question whether he had jurisdiction to 
entertam application and inquire into the merits of the alleged 
mortgage. He was of opiaion that he had. and referred the question for 
the opinion of the High Court, which concurred in his opinion and 

DhONDU AMR “T.'6‘B.‘y2'® PURSHOTAM SiDHESHWAR v. 

(2) Civ. Pro. Code (Act X of 1877), s. 295-Sale-Assats-Distribution-8ee 0l7 

PRO. Code (Act X op 1877), 6 B. 16. r.oui,ion oee civ. 

(3) Civ. Pro. Code (Act X of 1877). s, 296, cl. (i)-Labourer-Wages-Exeoution 
Attachment — See CiV. Pro. CODE (ACT X OF 1877), 5 B. 132. 

for— Deoree-Limitation-Civ. Pro. Code (Act X of 
1877). s. 230—866 GiV. Pro. Code (Act X of 1877), 5 B, 245. 

Execution, application for— Limitation Act (IX of I871)’ach. II. art. 167— 
See Limitation act (IX of 1871), 5 B. 2i6. 

specially registered— Registration Act XX of 
1866, ss. 53 and 55 -Summary decision— Civ. Pro. Code (Act X of 1877) 

591— Right of appeal— Limitation Act (IX of 1871), sch. II,’ 
arts. 166 and 167— Decree or order in regular suit— Act XVI of 1859, ss. 20 

execution in suits instituted before 1st ’ April 
1873— See EXECUTION OP DECREE. 6 B. 673. ’ 

Execution— Sale of share of one co-paroener— Undivided Hindu family— 
Ancestral estate— Purchaser at such sale should sue for partition not for 
possession— Mortgage by co-parcener of his undivided share -Mortgage 
^ected by acts of mortgagor— Res judicata— Amendment of plaint— See 
Execution op Decree, 5 B. 496. 


( 4 ‘ 

(5) 

(G) 


(7) 


(9j Execution— Sale— Purchase by son of decree-holder— The Code of Civil Pro- 
cedure, Act X of 1877, 3. 294 — See EXECUTION. OP DECREE, 5 B. 130. 

(9) Execution Undivided Hindu family — Attachment and sale of the interest of 
one co-payccHer^Poss6SsioW".— A obtained a decree in a suit against B, and 
executed it by the sale of certain plots of land which B alleged belonged 
to him— A himself becoming the purchaser thereof. A entered into pos- 
session of the plots of land under his purchase, and remained in possession 
thereof for a considerable time. As a matter of fact, the plots of land 
^longed part absolutely and part as to mortgagees in possession— not to 
B solely, but jointly to him and his father C and others, the members of 
an undivided Hindu family. 


A suit having been brought by C to recover possession of the said plots of 
land from A, and for mesne profits, and for payment over of a sum of 
Rs. 800 paid to A by the mortgagor of the mortgaged property in redemp- 
tion of his mortgage. ^ 


Held that A was entitled to stand in B’s place, and to retain possession in 
rospeot of B’s share in the said land, but no further ; and that he held the 
mesne profits and the said sum of Rs. 900 as trustee for the other mem- 
bers of the said undivided family to the extent of their shares in the 
family property. DugAPPA Sheti v. VenkatramaNAYA, 5 B. 493 

(10) Final, what is — Privy Council, appeal to— Certificate as to value of subject- 

matter of the suit — Interlocutory order — Civ. Pro. Code (Act X of 1877) 
S3. 595, 600 — See APPEAL (TO PRIVY COUNCIL), 6 B. 260. 

(11) Fraud— Decree when binding— Effect of fraud — Parties— And privies to suit 

—•Strangers to suit — Collusive fraud between parties in obtaining decree— 
Civ. Pro. Code (Act X of 1877), 3.13 — Res judicata — Evidence Act (I of 

1872), 8. 44 — Khoja Mahomedan administrator with the will annexed 

Sea Fraud, 6 B. 703. 

(12) Injunction restraining execution — Practice — Revival of proceedings by re- 

presentative of decree-holder— Substitution of name of representative on 
the record — Limitation Act XV of 1877, sch. 11, arts. 178-179— Act IX of 
1871, art. 167— See EXECUTION OP DEGREE. 5 B. 29. 

(13) Lt mitation^Suit on decree the execution of which is barred by limitation 

TAmHation Act (XV of 1877), sch. II, art, 122— Ciu. Pro. Code (Act XI of 
1977), 5, 244 — Suit in Hiyh Court on judgment of Small Cause Courts 
Practice — Averments in plaint — Evidence necessary in such suits. — A. suit 
will not lie upon a decree the execution of which is barred by the provisions 
of the Limitation Act. 
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Decree— {Concluded). 

A ^uit m^y be brought in the High Court H Bjmbiy upon a judgment 
obtained in the Court of Small Causes of B^mbiy. The execution of the 
decree in such suits is rigorously confined to immoveable estate. 

The ground of the interfei'enco of the High Court in such cases, is that, prac- 
tically, the judgment-creditor could not recover his debt except by process 
against the immoveable estate of the debtor. 

In such cases the plaint must contain an averment, and the plaintifl must esta- 
blish to tbe satisfaction of the High Court that there i? not any sufficient 
moveable property of the defendant against which the decree of the Court 
of Small Causes can bo fully executed, and that he has imcnovoable pro* 
perty situated within the original jurisdiction of the High Court against 
which execution can be had, FAKIRaPI’A v. PANDURANGApa, 6 B. i 


(14) Mortgage— Suit for foreclosure and sale— Parties— Minor— Guardian — 

Certificate-Madras Reg. V of 1804-Aot XX of 1S64— Form of decree— 
See MORTCIACE (FORECLOSURE), 5 B. 14. 

(15) Reg. XXVIII of 1827, s. 14, cl. 1 — Mortgage — Execution — Sale — 

Purchaser of mortRagou’s interest— Third pirty — Stamp Interest 

Damdupat-See Execution ok Decree, 5 B. 127. 

(IG) Res judicata — Decree against manager of joint Hindu family binding on 
members of family, though not parties to suit — Civ. Pro. Code (Act VIII 
of 1859), s. 2— See HlNOU LAW (JOINT FxMILY), 5 B. 685. 

(17) Sale iienden/c fife— Prior attachment -Lis pendens— Sec LiS PENDENS, 

6 B. 567. 

(18) Satisfaction— Assets realized by sale or otherwise— Civ. Pro. Code (Act X 

of 1877), s. 295— See CiV. PRO. CODE (AcT X OF 1877), 6 13. 588. 

(19) Security— Attachment— Code of Civil Procedure (Act X of 1877), 9. 494— 

See CIV. Pro, Code (Act X ok 1877), 5 B. 643. 


FAGS 



(20) See ACT XVII OK 1879 (DEKKHAN AGRICULTURISTS’ RELIEF), 5 B. 604, 

(21) See 0l\'. PRO. CODE (ACT X OK 1877), 5 B. 193, 249; G B. 14G, 148. 

(22) See EJECTMENT, G B. 215. 

(23) See EXECUTION OK DECHEK, o 13. 6. 

(24) See LIMITATION Act (XV OK 1877), G B. 253, 

(26) See MORTGAGE (FORECLOSURE), 5 B. 14, 

(2G) See Mortgage (Priority), G B. 538, 


Deed, 

Deed of sale set aside — I^'rnud — Undue influence — Old and i/iilorafc tvovian neur 
to her death — No independent advice — Inadcjuatc consnL'raiion — Tertfis on 
7 vhich deed toill be set aside — Purchase-money declared a charge — Funorai 
expenses of Hindu ividoiv declared a charge— No alloicanxe for repairs and 
tm 2 )rovements . — C was the widow of one R, deceased, and from the death 
of R until her own death remained in occupation of a house and ohawl 
which had belonged to him. D was a sister of C's, and, shortly after R s 
death, D and her son, B, the first and second defendants, wont to live with 
C on the said property, and lived with C, and were her only companions 
until C's death. While so living with C, D and B advanced to 0 at vari- 
ous times, in joint account, various sums of money— amounting to 
Rs. 3,500— for purposes such as would have justified C in pledging the pro- 
perty of her late husband to secure the repayment of the same. C became 
very ill; and D and B, fearing she might be going to die, requested her to 
take some steps to secure to them the repayment of the sums they had ad- 
vanced to her, C thereupon offered to give D andB an absolute deed of sale 
of the said house and chawl in consi deration of the said sum of Rs. 3,500— 
already advanced to her, and of an additional sum of Rs, bOO then to bo paid 
to her to defray her funeral expenses and the costs of the said conveyance. 
D and B consented, and called in their solicitor to take C’s instructions 
and draw up the deed in question, which he accordingly did ; and within 
three days of the said agreement the deed was executed. At that time, 
G was very ill, and, twelve days after the execution of the deed, C died. 
C was an illiterate woman, over sixty years of age, and had in this matter 
no independent professional or other advice. The additional sum of Rs. 500, 
agreed to be paid to C, was never so paid to her ; but, after her death 
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Deed — [Conchcded ) , 


SZluiZ S.T.tleT"!’,',”™". ‘So 

;hioh t:tauT^‘ ciccu-nstanc. 

^c'V^'D’and^her‘\"on“R™‘’h'' ‘° R^- 3.500 made to 

anrl R^n/ “‘^st Stand charged with the repaymeDt to D 

shouM bVh^'nnH r? position and s^tation in life’ 

should be found to be a reasonacle sum for the funeral expenses of C. 

"^^fchP ^ remained in possession of the said property under 

the deed of sale, and expanded considerable sums of monev in a/d about 

repairs and improvements to the same ; and they now claimed that tf ?he 
sale was to be set aside, the sums so expended sLuld be repaTd to 

Vhpl^^!,f h to D and B for sums so expended by 

Ip f t having been expended at a time when D and B must 

nronpr^^^ have known that they were fraudulently in possession of tL 
property in question. SadaSHIV BHASKAR JOSHI v. DhakubAI 5 B 


Defamation. 

Defamation of a deceased personSuii by surviving member of family of deceased 
- Caw5s of action— Damage to reputation of family of deeeased by reason 
of defamation of deceased.— k suit for defamation can only be brought by 
the person who has been defamed. The fact that the defamatorv state^ 
menthas caused mjury to other persons, does not entitle them to sue. 

A suit brought by the heir and nearest relation of a deceased person* for 
defarnatory words spoken of such deceased person, but alleged to have 
caused damage to the plaiutiS as a member of the same family held not 

maintainable. LUCKUMSEY ROWJI v- .'HURBUN NURSEY, 5 B. 530 1 
o And. Jur, 138 


Deposit. 




See Civ. Pro, Code (act x^of 1877), 5 B. 575. 

Deshmukh. 

Jurisdiction of Civil Courts— See ACT XXIII OF 1871 (PENSIONS) 6 B 209 

*>*gnity. 

See Jurisdiction, 6 B. lie. 

Directors. 

See BILD OP EXCHANGE. 5 B. 92. 

Discharge. 

Prosecution, malicious action for— Reasonable and probable cause— Efiect of 

order of discharge of a person accused of an offence before a Magistrate- 
Presidency Magistrates’ Act IV of 1877. ss. 87, 121, 122— See Apt tv 
OF 1877 (Presidency Magistrate) 6 B. 376 ^ 

Disclaimer. 

See Ejectment, 5 B. 208. 

Discretion. 

Judicial— Appeal — Rsview — Judge — Limitation — See JUDGE, 6 B. 304, 

Divorce. 

4 

(1) Busband and loife— Appeal by a wife from order made insuitfordivorce— 
Wife's costs— Surety for costs— Memorandum of appeal admitted without 
requiring security— Limitation Act XV of 1877, 5. 5— Period of limitation 
expiring during vacation— Power of Proihonotary to receive and file memo 

randum of appeal presented on the day the Court re-opens, In a suit for 
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Divorce— (ConUnwed). 

divorce brought by a wife against her husband, the wife obtained a decree 
nisi which ordered the respondent to pay a monthly sum by way of alimony 
to the wife, and also ordered him to pay the wife’s costs of suit Under 
this decree a sum of Rs- 3,369 was due to the wife, on the 26th May 1882. 
The wife appealed from an order made in the suit, and the Court, under 
the ciroumstanoes, admitted the appeal without requiring from the 
appellant the usual security for costs. 

Where the period of limitation for the filing of an appeal has expired during 
vacation, a party to a suit has a right, under the provisions of the Limi- 
tation Act (XV of 1877). to have bis appeal admitted on the day the 
Court re-opens, and the Prothonotary of the High Court has power to 
receive and file a memorandum of appeal on that day. KING v. KING, 

6 B. 487 

(2) Indian Penal Code {Act XLV of 1960), ss. 494 and XQ9— Marrying again 
daring the Hfelinie of husband-—' Abetment— ‘Divorce among liajput Guzars 
in Khayidesh — Dced of divorce by husband— Validity of divorce. k 
member of the caste of Ajanya Rajput Guzars residing in Khandesh 
executed a deed of divorce to his wife The Court held on the e\idenc 0 
that the deed was proved, and that in this case a husband was for a 
sufficient reasont such as incontinence, allowed to divorce his wife , that 
the deed in the present case had not been executed for a sufficient reason ; 
and that, consequently, the parties entering into a second marriage were 
guilty of an offence under s. 494 of the Indian Penal Code (XLV of 1860); 
and that the priest who officiated at that marriage was an abettor under 

ss. 494 and 109. 

Mere consent of persons to be present at an illegal marriage, or their 
presence in pursuance of such consent, or the grant of accommodation in 
a house for the marriage, does not necessarily constitute abetment of 
such marriage. EMPRESS v. UMI, 6 B. 12G 
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(9) Intervcnor^Righl of third person to vitcrvcnc— Procedure in case of inter- 
vening after decree nisi — Right to move for nciv (rial-'Practice — Procedure 
—Revietu- Motion to make absolute a decree nisi— Discretion of Court to 
refuse motion — Further inquiry ordered by Court — Indian Divorce Act 
IV of 1869. — A wife sued (or dissolution of marriage on the grounds of her 
husband’s adultery and cruelty. The respondent entered an appearance 
through a solicitor, but did not file any written statement, and did not 
appear at the hearing and a decree was made for tbe petitioner on the 
26th July 1881. On tho 3rd October, T., who had acted as solicitor for 
the respondent, appeared as intervenor, and under s. 16 of the Indian 
Divorce Act (IV of 1869) obtained a rule nisi calling on the petitioner to 
show cause why a now trial should not be had and all further proceedings 
under tho decree nisi should not be stayed. The rule was obtained upon 
an affidavit of T,, in which ho stated that since the date of the decree 
nisi he had been informed by tho respondent that the petitioner had been, 
prior to that date, guilty of adultery with a person whose name he men- 
tioned ; that ho was informed by the respondent that the reason why ho 
(the respondent) had not defended the suit was that ho wished to avoid 
making public the fact of his wife’s adultery, and thus injuring the pros- 
pects of his children ; that application had been made both to the Advo- 
cate General of Bombay and to the Government Solicitor that they should 
intervene as representing the Queen’s Prootor in India, but that both 
had declined. Tho respondent also filed an affidavit oorroborating the 
statements made in T’s affidavit. In showing cause against the rule it was 
contended on behalf of tho petitioner that, under the Indian Divorce Act 
(IV of 1869), tho proper course for a third porsou wishing to intervene was 
to file an appearance, and then to show oause on the motion to make ab- 
solute the decree nisi, and that tho rule for a new trial was wrong in form. 

-ifeld that anew trial could not be granted, there being no provision in the 
Civ. Pro. Code (Act X of 1877) for tho granting of a new trial# 
The respondent himself could only have applied for a review of judg- 
ment under s. 623, and, even if otherwise entitled to a review the 
motion of tbe 23rd October 1881, regarded as an application for a review, 
was too late under cl. 162, sch. II of the Limitation Act (XV of 1877). 
Assuming that a third person had the right to apply for a review of 
judgment, T’s application of 3rd October 1881, was also barred. 
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i>\yorce—{Concl'uded). 


Held, also, that, under the Indian Divorce Act8(IV^of 1869), a third person 
may show cause against a decree nisi being made absolute, but is not at 
liberty to institute proceedings, c.p, by obtaining a rule, as was done in 


also that T., who had been the solicitor to the respondent and who 
was, ID fact, acting at the instance of the respondent, was not entitled to 
intervene or to show cause against the decree being made absolute. A 
respondent has no right to show cause, and he cannot do indirectly 
through another what he is not permitted to do himself. 

Counsel on behalf of the petitioner subsequently moved to make the decree 
nysi absolute, and contended that the Court having held that T, had no 
right to intervene or to show cause, the affidavits filed by him should be 
disregarded and taken off the file, and that, no cause having been shown by 
any other person, the petitioner was entitled, under the provisions of 
s, 16 of the Indian Divorce Act (IV of 1869), to have the decree 
made absolute. The Court, however, refused the motion, and adjourned 
the case, directing that the petitioner should attend personally on a day 
specified, in order that the matters alleged in the affidavits might be 
investigated. King v. King, 6 B. 416 

(4) See Penal Code {act XLV of i860), 6 B. 126. 

Divorce Act (IV of 1869). 

S. 16— See DIVORCE, 6 B. 416. 

Document. e 

(1) Bee Hindu Law (Alienation), 5 B. 62i. 

(2) See Registration Act. (Ill of 1877), 5 B. 143. 232. 

Easement. 


Continuing nuisajice^Limitation— Prescription— Act XV of 1877, "ss. 23 and 26. 

Prom time immemorial, and certainly for more than twenty years 
prior to the date of the obstruction by the defendants, the plaintiff enjoyed 
the right of having an egress for his rain water through a drain in the 
defendant’s land. The plaintiff, more than two years after the date of 
the obstruction, sued the defendants for the removal of the obstruction. 


Held that though, under the circumstances, the plaintiff had failed to prove 
a title acquired under s. 26 of Act XV of 1877, yet the plaintiff, having a 
title, evidenced by immemorial user, did not require the aid of that Act ; 
and inasmuch as the obstruction complained of constituted a continuing 
nuisance as to which the cause of action was renewed de die in diem, the 
plaintiff’s claim was not barred by any provision of the Act, but, oa the 
contrary, was saved by the express provision of s. 23. PUNJA KUVARJI 
V. BAI KUVAR, 6 B. 20 


Djectment. 


(1) Burden of proof— Evidence— Title hy possession— Decree— Attachment a'nd 
sale under a decree of property claimed by a third person— Suit by a third 
person to establish his title — Civ. Pro. Code {Act VllI of 1859), ss. 230-246. 
— S. obtained a money decree against the sons and heirs of A., and under 
that decree attached a shop as part of A’s estate. N. (father of A.) applied 
to have the attachment removed under s. 246 of the Civ, Pro. Code 
(Act VIII of 1859), alleging that the shop was his. The application was 
rejected, and the shop was sold in execution, and bought by P., the 
defendant, N. then brought this suit against P. (the purchaser) lo 
establish his title. The Subordinate Judge dismissed the suit. In 
appeal, the District Judge reversed that decree, bolding that the plaintiff 
had been in possession of the shop, and had proved his title. The 
defendant appealed to the High Court. 

Held ihstt the plaintiff having proved 'his possession at the date of the 
execution sale, it lay upon the defendant (P.), who claimed the property, to 
prove a title in himself or in the judgment-debtor A., and that, he having 
failed to do this, the plaintiff was entitled to a decree declaratory cof his 
right to the property as against the defendant. 

Possession is a good title against all persons except the rightful owner, and 
entitles the possessor to maintain ejectment against any other person than 
such owner who dispossesses him. 
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Eleciment— [Continued) . 

The above rule held to be applicable where the plaintifi alleged title by con- 
vcyaoce, and also relied upon possession, but failed to prove his title while 
his possession was held proved. 

Where a dispossessed party proceeds, under s. 230 of Act VIII of 1859, to 
vindicate the possession of which he has been deprived, although he may 
give evidence of his title, he is not bound to do so, but may rest his right 
to recover on his possession, and cast upon the decree-holder the burden 
of proving his title, i.e-, his right to dispossess the applicant. 

Z-'erWEST, J. — A person inlpossession of]propcrty which is sold in execution 
as that of another, is not called upon, when suing to establish his title, to 
prove his proprietorship as by an action in rem against all the world. It 
i- enough if he establishes a good title as against the judgment-debtor 
whose right has been sold ; and as he is in possession, that possession in 
itself affords aground for an assertion of full proprietorship for the pur- 
pose of the suit except so far as the right vested in the judgmont-debtot 
can be shown alTirmaiively to contradict or qualify it. Possession consti- 
tutes an interest requiring afiirmative proof of a superior title on the part 
of any one who seeks to disturb it, and, therefore, where a person in pos- 
session of property which has been sold in execution as being the property 
of another sues to establish his title to such property, the burden of proof 
lies, and upon him, but upon the person who claims as purchaser at the 
execution sale. PEMHA ) BhBVANIR.AM v. NauayAN SHEVARAM, G B. 
215 (F. B.)=C Ind. Jur. ilG 


Page 
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(2) Damages on (icconnf ol rcnt^Suil for 7ise a)id occupation — 'Trespass — Afesne 
profits — Court of Small Causes — Jurisdiction, — The plaintiff, alleging that 
the defendant, without her permission, removed a lock placed by her on 
her house and took possession of it, sued in a Court of Small Causes for 
“d<araages on account of rent '* of which she was thus deprived. The 
Court, regarding the suit as one for use and occupation, made a decree in 
favour of the plaintiff. 

Held, that the suit was not rightly regarded as one for use and occupation, 
for the claim was not based on any contract, express or implied: it should 
have been regarded as an action of trespass, brought to try a question of 
title, an action in which the Court of Small Causes had no jurisdiction. 

The plaintiff’s proper remedy washy an action of ejectment in the ordin- 
ary Civil Courts, to which, if he chose, ho could add a claim for mesne 
profits for tho period during which the defendant had been in occupation. 

The decree of the Court of Small Causes was, accordingly, annulled. JAM^CA- 

DAS V. BaiSHIVKOR, 5 B. 572 = 6 Ind. Jur. 06 ... 376 


(3) Evidence — Durden of jyroof, — In an ejectment suit whore the plaintiff claims 
land from which bo alleges that ho has been dispossessed, the general rule 
is that the burden is upon tho plaintiff to show possession and disposses- 
sion within twelve years, or, at least, that the oause of action arose within 
twelve years, and this rule is not intended to bo interfered with by the 
Privy Council in Radha Gobind Roy v. Inglis, MORO Desai v. RAM- 
CHAKDRA Desai, 6 B. 508 ... 79i 


(1) Inamdar— Landlord and tenant — Notice to quit — See LANDLORD AND 
Tenant, 6 B. 70, 


(5) Inamdar — Notice to quit — Partition — See LANDLORD AND TENANT, G B. 67- 

(G) Possession — Suit to recover possession under Specific Relief Act (I o/ 1S77), 
s. 9 — Proper parties such suit — Mis-statement in pleading of area of land 

sued for—hUerest in land — Disclaimer — Estoppel. -^The plaintiffs sued 
under s. 9 of the Specific Relief Aot (I of 1877), to reoovor possession of 
certain lands which they alleged had been in their possession since 1856. 
They alleged that while retaining possession of the said land through 
caretakers appointed by them, they had been in tho habit of yearly selling 
tho grass of the land to purchasers who themselves out the grass so pur- 
chased ; that in 1878 the grass of the land (or tho ensuing year was sold 
to T ; that in the month of August 1879, the defendants forcibly dis- 
possessed the plaintiffs of said laud,^and prevented them and their servants 
and T from entering tho same. DotendantNo. 2 denied the dispossession, 
and disclaimed any interest in the land. Defendants Nos. 1 and 3 denied 
that tho land in question belonged to the plaintiffs, and alleged that 
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Ejectment— (CoHc;Mded), 

to take forcible possessioo of the eaid land, and that defendant 

a necessarTparty to^hf^^ A was 

defendants were properly made parties to the suit and 
that A was not a necessary party. Defendant No 1 (the lessee) had th« 

physical occupation of the land sued for ; but all three de erdants not 

having made any declaration, in taking possession, that it wtf taken for 

t?ven™°^ their acquired it jointly, and handed on aderiva 

tive possession to the actual occupant, which as apain^f- fViir/i 

ranked as their own. If it was properly assumed, they all had a rShtTo 

defend It ; if not, they might all be called on for restitution. As to h« 

was not actually m possession, and had taken no personal part in the dis 

possession. He was said to be owner, but that did not impfy that he com 

alleged acts of deiendants. or insisted on his owne^rship As he 

® Of could not be assuLd that 

3 had the jural possession merely on the assertion of the defendants He 

therefore, having done no palpable wrong, was not a necessary party. 

ScW, also that defendant No. 2 was properly made a defendant, and that 
m case the dispossession should be established, he should be retained afa 
defendant notwithstanding his disclaimer. It was possible that No 3 

on terms beneficial to No. 2. and the disclaimer in the 
present suit would not estop No, 2 from enforcing these terms in a sub 
sequent suit against No. 3. ® 

Where, under a contract between A and B. an exclusive occupation of im 

moveable property is given tc A. he is the proper plaintiff in a suit for 

possession brought under s. 9 of the Specific Relief Act ri of 1877) 

H B desires to sue immediately on the possessory right, he should sue in 

A s name, though for an injury to the reversion he (B) may properly sue 
in his own name. ^ buo 


The intention of the Spec.ec Relief Act (I of 1877), s. 9, is not to bo 

frustrated by any private arrangement under which the ejector has acted 

or by which he may consent to hold on behalf of some other person. As 

between him and that person, his possession may be that of an agent but 

to the former holder he is the dispossessor : possession derived from him 

cannot be superior to bis, and (the right of suit being given in general 

terms) is equally subject, as his, to the result of proceedings taken within 
the prescribed six months. 

A person who has been ejected from his property in suing to recover it under 
s. 9 of the Specific Relief Act (I of 1877), may sue the actual ejector 
or the person under whose orders or by whose authority the actual elector 
has acted, or he may sue both; but the wrong-doer who has taken 
possession is the one from whom primarily it is to be reclaimed. If a third 
party, desire to maintain the expulsion as an act done on his behalf it is 
for him to come forward and avow it. He may claim to be admitted as a 
defendant ; but if he had himself a right to do what his agent has done 
bis right and his authority may be pleaded by the agent, and will be an 
effectual answer. The alleged owner or principal, therefore, is not a 
necessary party for the protection of the agent. The suit against the 
latter will fail if he acted on due authority where that authority is shown. 

In a suit for ejectment a mere mis-statement of the area of the land sought 
to be recovered ought not to be regarded as any thing more than a “ false 
demonstration.” If the space is precisely defined by other description 
the statement of its measurement in square yards may be treated as 
surplusage, and of no consequence. ViRJIVANDAS MADHAVDAS v 
Mahomed Adi Khan Ibrahim Khan, 5 B„ 208 

(7) See Smadd Cause Court, 6 B. 79. 

(8) See Vendor and Purchaser, 6 B. 380. 

Election. 


See Company, 6 B. 326. 

Endorsement. 

See Gift, 5 B. 263. 
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Estoppel. 

(Ij "MoctRage — Execution— Sale — See EXECUTION OF DECREE, 5 B, 2. 

(2) S)eACT HI OF 1874 (HEREDITARY OFFICERS, BOMBAY), 6 B. 463. 

(3) See Ejectment, 5 B. 208. 

(4) See EXECUTION OF DECREE, 5 B. 5. 

( 5 ) See Mabomedan Law (Wakf), 6 B. 42. 


FAGS 


Evidence, 

(1) Burden of proof — Ejectment — Title by possession — Decree — Attachment 

and sale under a decree of property claimed by a third person— Suit by a 
third person to establish his title — Civ. Fro. Code (Act VIII of 1859), 

9S. 230-246—866 E.JECTMENT, 6 B. 215. 

(2) Burden of proof— Forfeiture — See GOSAINS, 5 B. 682. 

(3) Burden of proof— Suit by consignee for excess freight— See BILL OF LADING, 

5 B. 313. 

(4) Ci'yifef>sion— Admission Self-exculpatory statement to police oOicer in police 

custody— Indian Eviderice Act 1 of 1872, ss. 25 and m—Redrial.—h state- 
ment made to a police officer by an accused person while in the custody 
of the police, although intended to be made in self-exculpation and not 
as a confession, may be nevertheless an admission of a criminating 
circumstance, and, if so, under ss. 25 and 25 of the Indian Evidence Act 
I of 1872, it cannot be proved against the accused. 

After excluding evidence improperly admitted and put before the jury, the 
High Court found that the remaining evidence was not of such a character 
that a coDviotioD might reasonably bo based upon it. It accordingly 
reversed the conviction and sentence of the accused, deolining to order 
his retrial. EMPRESS v. FanDHARTNATH. 6 B. 34 

(5) Confession — Certificate — The Indian Evidence Act, I of 1872, s. 30— See 

Grim. Pro. Code, act x of 1872, 6 B. 288. 

(C) Confession— Indian Evidence Act, I of 1872, s. 30— Joint trial— Dacoity 
—Receiving stolon property— Indian Penal Code, ss. 395 and 412— See 
PENAL CODE (ACT XLV OF I860), 5 B. 63. 

(7) ('onfession—Joint trial— Evidence Act [I of 1872), s. 30 — The Code of Criminai 

Procedure {X of 1872), .s. 250.— The two accused persons were jointly tried 
before the Session Judge on a charge of murder. Session Judge examined 
each of the accused in the absence of the other, making the latter with- 
draw from the Court during the examination of the former, though 
without objection from the pleaders of the accused persons. 

Held that the examination of each accused could bo used only against 
himself, and not against his fellow accused. EMPRESS v. LaKSHMAN 
Bala, 6B. 124=6 Ind. Jur. 317 

(8) Ejectment — Burden of proof — See E.iECTMENT, 6 B. 508. 

(0) Possession of stolen goods— Presumption— lyishonest receipt of stolen property 
— Dacoity — Jury, — In considering whether the possession of stolon goods 
raises a presumption of dishonest receipt of stolen property, the attention 
of the jury should bo drawn to the necessity of satisfying themselves that 
the possession is clearly traced to the accused. 

The fact of stolon property being found concealed in a man's bouse would bo 
sufficient to raise a presumption that be know the property to bo stolen 
property, but it would not bo sufficient to show that it had been acquired 
by dacoity. EMPRESS v. MALHARI, 6B, 731 

(10) Registration Act III of 1877, els. b and h of s. 17— Document creating a 

right to obtain another document — Pleading — Admission — Effect of.admis- 
sion in pleading of execution of contract — Evidence to prove an admitted 
document not necessary — Evidence — See REGISTRATION ACT (III of 
1877). 5 B. 143. 

(11) Rcfjistrniion — Act III o/ 1877, s. 17. cl, (c) — Mortycige — Receipts by inort- 

yagee — Suit on mortgage payable on demand — Amendment of piainf. — 
Unregistered receipts given by a mortgagee to a mortgagor for sums paid 
on account of the mortgage-debt are not inadmissible in evidence under 
cl. (c), 9. 17, of the Registration Act III of 1877. 
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Evidence— (ConcZttrfed). m Page 

Where a mortgage-debt is payable on demand, the mortgagee ought to sue, m 
not for interest only, bub for an account and payment of what remains due 
on the mortgage for principal and interest up to the filing of the plaint. 

AnnAPA V. GANPATI, 5 B. 181. 112 

(12) Registration Act III of 1877, ss. 17, 49, els. (6) & (c) — Unregistered docu- 

ment — Document to contradict witness — Meaning of word “ declare ” in 
s. 17 of Act III of 1877 — Aokoowledgmeob. necessity for registration of — 

See Registration Act (III of 1877), 5 B. 232. 

(13) stamp — Intention to defraud Government of stamp revenue— Regulation 

XVIII of 1827, s. 13— Aot XXXIV of 1860, s. 13— Act X of 1862. s. 15— 
Admissibility of insufficiently stamped document— See HINDU LAW 
(AlilENATION), 5 B. 621. 

(14) See ACT XVIIjOP 1979 (DEKKHAN AGRIGUDTURISTS’ Rediep), 6 B. 729! 

(16) See BENAJvn TRANSACTION, 6 B. 717, 

(16) See COMMISSION, 6 B. 286. 

* 

(17) See Decree, 6 b. 7. 

(18) See HINDU LAW— ALIENATION, 6 B. 520. 

(19) See RECEIVING STOLEN GOODS, 5 B. 338. 

(20) See SARANJAM, 6 B. 598. 

Evidence Act (1 of 1872). 

(1) 83. 25 and 26— Evidence — Confession— Admission — Self-exoulpatory state- 

ment to Police Officer in police custody — Retrial — See EVIDENCE, 6|B. 34. 

(2) S 30— Confession— Evidence— See PENAL CODE (ACT XLV OF 1860), 5 B. ' 

63 ; 6 B. 124. 

(3) S. 30— See GRIM. PRO. CODE (ACT X OF 1872), 6 B. 288, 

(4) 8. 44— See FRAUD. 6 B. 703. 

Excise Duty. 

See Act VII OF 1873 (Salt), 6 B. 251. 

Execution of Decree. 

(1) XXIII 0/ 1861, s. 11 — Procedure— Possession^New cause of action. — A 
plaintiff, who has obtained a decree declaring him entitled to the posses- 
sion of immoveable property, must, under 0. 11 of Aot XXIII of 1861, 
proceed by execution of the said decree, and not otherwise ; if he neglect 
to do so till he is time-barred, be cannot; any the more on that account 
bring another suit for possession of the same property, whether founded 
-on the old decree in his favour, or on the continued occupation of the said 
property bv the defendant, SAYAD Nasrudin v. VenKATB^H Prabhu, , 

5 B, 382 " ' ' 261 

(2) Application for — Limitation Aot (IX of 1871), sch. II, art. 167 — See LlMI- 

TATION Act (IX OP 1871). 5 E. 246. 

(3) Attachment and sale of the interest of one of several co-parceners — Posses- 

sion — Undivided Hindu family — See DECREE, 5 B. 493, 

(4) Attachment and sale under decree, of property claimed by a third person — 

Suit by a third person to establish his title — Title by possession — Evidence 
— Burden of proof— Civ. Pro, Code (Act VIII of 1859), ss. 230-246 — See 

Ejectment, 6 B. 215. , 

(5) Certificate of sale, application for— Limitation Act (XV of 1877), sch. I, 

art. 178— Civ. Pro. Code, Aot VIII of 1859, ss. 256, 257, 259; Aot X of 1877, 

s. 316— Purchaser’s right to certificate of sale— See Limitation Act * 

(XV OP 1877), 5 B. 202. 

4 ♦ 

(6) Certificate of sale, application for — Lmitafcion Act. XV of 1877, sch. II, 

art. 178— Civ. Pro. Code (Aot VIII of 1859), s. 264 — Possession without 
certificate— See CERTIFICATE, 5 B. 206. 

(7) Civ. Pro. Cole (Aot XoE 1877t, s. 230 —Decree —Application for execution— 

Limitation— See CiV. PRO. CODE (ACT X OP 1877), 5 B. 245. 

(8) Civ. Pro. Code (Act X of 1877). s. 266— Jurisdiobion— Execution— Attach- 

ment of debts arising out of claims over which the Courts have no juris-’ 

diction Debt— Subject of the Gaikwar— Subject of a Kathiawar State 

Rajkot— See CiV. PRO. CODE (ACT X OP 1877), 5 B. 249; 
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Execution of Decree— -(Oon^inw^if), 

(9) Oiv. Pro. Code (Act X of 1877), s. 266. cl. (j) — Labourer — Wages — Attach- 

ment— See CIV. Pro, code (act X of 1877). 5 B. 132. 

(10) Civ. Pro. Code (Act X of 1877), ss. 294 and 295~Competing decree-holders 

—Purchase by permission of Court — See GIV. PRO. CODE (ACT X OF 
1877), 6 B. 570. 

(11) Compromise effected bs’ fraud —Execution — Question arising in execution 

— Ssparate suit —Act XXIII of 1861, s. 11 — Praotice— Power of Court to 
vacate any judgment oi order procured by fraud — See Giv. Pro. CODE 
(AOT X OF 1877), 6 B. 148. 

(12) Decree on 6ond sptcially registered — Execution — Registration Act XX of 

1866, ss. 53 and 55 ^Summary decision^Civ, Pro. Code {Act X of 1877), 
ss. 2, 244 <c), 591 — Right of apjieal — Limitation Act IX of 1871, sch. II, 
arts. 166 a^id 167 — Decree or order in regular suif — Act XIV of 1859, 
ss. 20 and 22 — Ap^dications for execution in suits instituted before 1st 
April 1873. — An appeal lies from an order in execution of a decree made 
under s. 53 of Act XX of 1866, 

An application for the execution of a decree made under s. 53 of Act XX of 
1866 falls within art. 166, and not within art. 167, sch. II of Aot IX of 
1871. 

A proceeding under s. 53 of Act XX of I8C6, though in the nature of a suit, 
is not a regular suit, and a decree mide in such a proceeding is a deci- 
sion of a Civil Court other than a decree passed in a regular suit. 

The ruling of the Privy Council in Mungul Pershad Dichit v, Orija Kant 
Lahiri Ghowdhry — that Aot XIV of 1859, and not Act IX of 1871, applied 
to applications in suits instituted before the let April 1873 — followed. 

On the 13th July 1872, the appellant obtained a decree, under s. 53 of Aot 
XX of 1866, on a bond specially registered under s. 62 of that Act. He 
applied for the execution of it, — first on the 2nd September 1872, and, 
again, on the 18th August 1875. The Court made an order on the 15th 
November 1875. dismissing the proooedings on his second application for 
exooutioQ. The decree not being fully satisfied, he again applied for its 
execution on the 11th September 1878. 

Held that the application of the 11th September, 1878, was barred both 
under s. 22 of Aot XIV of 1859 and art. 166 of soh. 11 of Aot IX of 
1871, no proceeding having been taken to enforce the summary decree 
within one year next preceding the said application, Bhikambhat v. 
JOSEPH Fernandez, 5 B. 673 (F.B.) 

(13) Injunction restraining execution— Practice^Revival of proceedings by repre- 

sentative of decree-holder— Substitution of name of representative on the 
record— Limitation Act XV of 1877, sch. II, arts. 178. 179— 4c/ IX of 
1871, art. 167.— J. obtained a decree against the firm of M. R. in 1863, 
and, on tho ICth September, 1869, applied for execution by attachment 
and sale of certain immoveable property. The property was attached, but 
tho sale was delayed by various causes until tho 5th Pobruary, 1876, 
when it was ordered to take place on the 18th March, 1877. Meanwhile 
P. brought a suit against J.. and on tho 14th March, 1876, he obtained 
an injunction restraining J. from proceeding pendente life to the sale of 
the attached property. J. appealed against tho order granting the 
injunction, whiob, however, was confirmed on the 26th June, 1878. 
Meanwhile, on tho 22nd January. 1877. J had died, and thereupon 
the proceedings in the matter of tho injunction as well as in P’s 
suit wore carried on by Cf. as his roproseutative. On the 19th January, 
1880. P’a suit was dismissed, and with it the injunction of the Hth 
March. 1876, fell to the ground. On the 5th Pobruary, 1880, G applied 
to bavo his name substituted for that of J- in the application for execu- 
tion of the IGth September. 1869, and to proceed with the case, and on 
the 19th bobruary, 1880, this application was granted, and an order m^de 
that execution should bo proceeded with on J’s application of September 
1869, K. as roproseiiting tho firm of M.R. appealed. 

Held that G was entitled to executioni 

Whore an application for execution has been made and granted, but the 
right to execute has been subsoquontly suspended by an injunction or 
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Execution of Decree— (Conimwed). 

other obstacle, the decree-holder may apply for a revival of the proceed 
mgs withm three years from the date on which the right to apply accrues 

injunction or other obstactle is removed- 
art. 178 of sch. II of Act XV of 1877. 

Where a decree-holder, whose right of execution has been thus temporarily 
suspended, dies, his representative h\s the same rights as he bad himself 
to apply foe and obbiin a revival of the proceedings* 

Where an injunction obtained against the execution of a decree has been 
dissolved, the time during which it was in fotcj cannot be deducted under 
s. 15 of Act XV of 1877 in computing the period of limitation within 
which an application for execution may be made. S. 15 only relates to 
injunctions which stay the institution of suits, and the word “ suit ” does 
not include an application (s. 3). 

It was contended in the above case that G had no right to apply for a revi- 
val of proceedings unless his name was substituted on the record as J’« 
representative; that as his right to apply for such substitution accrued 
imm-^'iiately upon J’s death which had happened more than three years 
previously, so much of his application of 3td February, 1880, as related 
to the substitution of names was barred by art. 178 of sch. I’l of Act XV 
of 1877; ^nd that, coasequently. the other portion of his application 
which related to execution was necessarily inadmissible, inasmuch as it 
depended upon the substitution of G’s name, which it was too late to 

Held that, under the circumstances of the case, G’s right to apply for the 
entry of his name in the place of that of J could not be regarded as having 
accrued immediately upon J’s death. At that time J’s application for 
execution, being suspended by the injunction, was to all intents and pur- 
poses non-existent. It could not be revived until the injunction was 
removed. During the continuance of the injunction an application bv G 
for the entry of his name could not have been entertained by the Court 
inasmuch as J’s application for execution was in abeyance, and would 
never be revived at all in the event of P succeeding in his suit ; and even 
if P failed, it might also happen that J’s application would not’be revived 
in favour of G, for, although he might be J’s representative at the date 
of his application, he might be dead before the decision of P’s suit. 
KALYANBH.\I DIPCHAND V. Ghanashamlal Jadunathji, 5 B. 29 

(14) Jurisdiction—Collateral inquiry into a viortgage lien on attached property 

Insolvency of a judgment-dehtor,— The 'gUiutiQ a decree against 

N. and R. for Rs. 165-11-0 in the First Class Subordinate Court ofSatara 
and applied for execution against the person of R. When brought before 
the Court, R. applied to be declared an insolvent under s. 344 of the Civ 
Pro. Code (Act X of 1377). The plaintiff then moved the Court to strike 
off his application for execution, and to send his decree to the Second Class 
Subordinate Court of Vita for execution. The Satara Court, accordingly 
sent the decree to the Vita Court, and granted a certificate to the plaintiff 
under ss. 223 and 224 of the Civ. Pro. Code. The Satara Court also in- 
formed the Vita Court that proceedings were pending in the Satara Court 
regarding the insolvency of R. On the application of the plaintiff the Vita 
Court attached certain immoveable property as belonging to N. and R, 
Thereupon one V. T. claimed a mortgage lien on it for R^. 9,415.9.3. The 
Vita Court, therefore, referred for the opinion of the High Court the 
questions whether it had jurisdiction to inquire into the validity of the 
mortgage lien claimed by V. T., and whether the execution of the decree 
in the Vita Court was to be stayed, pending the inquiry into the alleged 
insolvency of R. in the Satara Court. 

Heldt that the Vita Court had jurisdiction to inquire into the validity of the 
alleged mortgage lien ; that execution in that Court against R was to be 
stayed pending the inquiry in the Satara Court regarding his alleged 
insolvency, but that there was no reason for staying the execution of the 
decree against N. in the Vita Court. VISHNU DiKSHIT v. Narsingrav 
6 B. 684 = 7 Ind. Jur. 34 

• • • 

(15) Limitation — ActXV7 o/1859 — Act IX o/1871 — Applications in suits institut- 

ed before the 1st April 1873 — Act VIII of 1859, s. 2 — Act X of 1877, s. 13 

Res judicata — Meaning of “ suif*'. — The decision, by a competent Court, 
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that an application for the execution of a decree is barred by limitation, 
has the effect of res judicata \ and although such decision may be erro- 
neous, yet so long as it remains unreversed in appeal it is valid and bind- 
ing, and the question cannot be re-opened. A decisioot that an applica- 
tion for execution is not time-barred, has a similar effect* 

On the 15th April 1868* the plaintifi applied for the execution of a deoree 
held by him against the defendant, and certain bouses were thereupon 
attached. In April 1869. the attachment was raised on the intervention 
of a third person. The plaintifi then brought a suit to establish his 
right to attach the bouses, and obtained a decree on the 28tb February 
1871. An appeal was made, and the suit was finally deoided in the 
plaintifi’s favour in April, 1873. After the plaintifi bad obtained bis ori- 
ginal decree, and while the appeal was pending, ho applied for the sale 
of the houses in execution on the 30th November 1871, and subsequently 
made three other applications within three years of each other, the last 
of which was dated the 30th October, 1876. The Court rejected this last 
application on the 28th November 1876, on the ground that the execution 
of the decree was barred, as more than three years bad elapsed between 
the first and second applications (i.e., the applioatious of the 15th April 
1868 and 30bh November 1871). The plaintiff appealed against the order ; 
but bis appeal was rejected, because be bad failed to produce with it a 
copy of tho order appealed against. The plaintiff took no further stops in 
that proceeding, but made a fresh application for execution on the lObh 
August 1878. The Subordinate Judge rejected it on the ground that the 
execution was barred, tho matter being res judicata. In appeal, the Dis- 
trict Judge reversed that order, and allowed execution. On appeal to the 
High Court, 

Held on the authority of Mungal Pershad Dichit v. Grija Kant Lahiri 
Chowdry that tho rule of res judicata applied, and that the application of 
the 30th November 1871, was time-barred, and, a fortiori^ every subse- 
quent application was barred. 

SembZe. — A proceeding in execution is a proceeding which terminates in a 
decree as defined by s. 244 of the Civ. Pro. Code (Act X of 1877), and is, 
therefore, a suit within the meaning of the Code. MANJUNATH Badra- 
BHAT V. VENKATESH GOVIND, G B. 54 

(16) Limitation— Act XV of 1877. s. 14, sch. II, art. 179, cl. 4— The Code of 

Civil Procedure (Act X of 1877), ss. 374 and 647— See CiV. PRO. CODE 
(Act X OP 1877). 6 B. 681. 

(17) Limitation Act (XV of 1877), sch. II, cl. 180— Civ. Pro. Code (Act X of 

1877), s. 230— See LIMITATION ACT (XV OF 1877), 6 B. 258. 

(18) Mortgage— Sale — Ejjectofsale in execution of decree,— A mortgaged his 

land to B in 1861, which mortgage was then registered, but the mort- 
gagee did not enter into possession. Subsequently in 1866, A leased the 
same land to 0. That lease was registered and C entered into possession. 
In 1867, B obtained a decree upon his mortgage, and in execution 
attached and sold the mortgaged property C, who had applied to have 
this attachment of the land removed, and failed in his application sued 
to establish his right under tho lease and recover possession. 

JJeld, that, under the lease of 1866, he could only take what tho mortgagor 
had to give him, viz., a lease subject to the registered mortgage. 

Whore a dooroo is obtained upon his mortgage by a mortgagee and the 
mortgaged property is sold under the deoree for the purpose of paying 
off the mortgagee, tho interest of both mortgagor and mortgagee passes 
to the purchaser. Tho mortgagee is estopped from disputing that such 
is the effect of tho sale, so far as his interest is concerned, although tho 
officer of the Court may only have described the sale as one of the right 
title, and interest of tho mortgagor. It is not the practice, in tho 
Mufassal, to require tho mortgagee to convey to the purohaser. The 
transfer takes place by estoppel. SHESHGIRI SHANBHOG v. SALVADOR 
VAS. 5 B, 5 

• • • 

(19) Mortgage— Sale — Right of purchaser — EjJcct of sale — Fstop^^el — Miner — 

Act XX o/ 1864. — On 10th September, 1863, A mortgaged a house to B., 
who registered the deed, but did not obtain possession of the premises. 
On 2nd July, 1868, A. mortgaged tho same bouse to C., who registered 
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Execution of Decree — {Continued) , 

1868“r*'S possession of the premises. On lOfch October, 

1868, B. sued on his mortgage, and obtained a decree against A ’s son 

She represented by his mother^ his guardian 

’ ! f certificate of administration under the 

Minors’ Act p of 1864. On 17th December. 1869, the mortgaged nro 
party was sold by the Court in execution of B’s decree. The plaintiff 
bought It, and obtained a certificate of sale. On the plaintiff’s a^ttemnt 

and possession of the property, the defendant, who was C.’s widow 

and heiress, resisted him, and he thereupon sued to recover it. 

Held that the plaintiff was entitled to possession. He stood at least in the 
^me position as had been occupied by B. before the sale, and B, as prior 

rbsfqueot who claimed under a 

sold in execution of a decree in a suit brought 

sale is of the mortgagee, at whose instance the 

sale IS made, is held to pass to the purchaser, and the mortgagee is estopp- 

V. LinGAyT'^S *^2 ** JUSRUP 

(20) Power of the District Court to withdraw applications for execution- 

Mufassal Courts of Small Causes — Jurisdiction — Civ. Pro Code fAct X 

S B 686 (ACT X OF 1877K 

(21) Priority as between a purchaser at execution sale and prior mortgage bv 

unregistered sau mortgage -See REGISTRATION, 6 B. 103. ^ 

(22) Rateable distribution of assets— Civ. Pro. Code (Act X of 18771 s Qb'i— 

See CIV. PRO. CODE (ACT X OP 1877), 5 B, 198. 

(23) Heg. XXVIII of 1827, s. 14, cl. 1— Mortgage— Sale — Purchaser of 

mortgagor s interest -Third varty— Stamp- Interest— Damdupat.—Ths 

purchaser at a Court sale of the right, title, and interest of the judgment- 

debtor is a third party within the meaning of s. 14, Reg. XXVIII of 1827 

cl. 1, and, therefore, as against him a mortgage deed passed by the latter 

to a mortgagee is valid — not from the date ofits execution, but from that 

on which it was stamped. NarAYAN Deshpande v. Rangubai, 5 b" 
127 

• « • 

(24) Sale Ancestral estate — Attachment and sale of the interest of one co-par* 

cener— Purchaser at execution sale should sue for partition, not posses- 
sion— See HINDU LAW, Partition, 5 B. 499. 

(25) Sale— Code of Civil Procedure, Act VIII of 1859, ss. 268 and 269— Order- 

Limitation— See Civ. Pro. Code (act VIII of 1859), 5 B. 440. 

(26) Sale of share of one co-parcener— Undivided Hmdn family— Ancestral estate 

— Purchaser at such sales should sue for parfifjon, not possession— Mort^ 
gage by a co^parcener of his undivided share — Mortgage affected by acts of 
mortgagor — Res judicata — Amendment of plaint- — A mortgagor’s acts prior 
to the date of the mortgage bind the mortgagee ; but his subsequent acts 
do not bind the latter, unless they are done by the mortgagor as agent for 
the mortgagee. 

A, one of three members of an undivided Hindu family, mortgaged his share 
in the immoveable family property to B. The mortgage recited that the 
money was raised in order to enable A to sue his co-parceners for partition 
of the family property and possession of his share therein. A subsequently 
did bring a suit with that object against his co parceners, but allowed it to 
be dismissed against him for default. B now brought a suit against A and 
his co-parceners for possession of A’s share in such family property. 

Held that as it was not made out that A, in bringing his suit bad acted as 
the agent of B and at B’s request, B’s suit was not barred by the dismis- 
sal of A’s suit. 

Held, also, that B’s suit, being a suit for possession, was wrongly framed, 
and was not maintainable, there never having been any partition of the 
joint family property. Leave, however, was given to B, on certain terms 
to amend his plaint, so as to make his suit a suit for partition. KRISHNA- 
-TI LaKSHMAN RAJVADE V. SITARAM MUBARRAV JAKHI, 5 B. 496 
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Execution of Decree — (Concluded). 

(27) Kale of the right, title, and interest of a mortgagor or his 

— Rights of an auction-purchaser — Equity of redemption See MORT- 
GAGE (EQUITY OF REDEMPTION), 5 B. 8. 

(■28) Sale— Purchase by son of decree-holder— The Code of Civil Procedure, Act 
X oi 1877, s. 294.— *A purchaser by the son of a decree-holder, unaivided 
in interest from his father, is a purchase by the decree-holder within the 
meaning of s. 294 of Act X of 1877, as it stood previously to its 
amendment by Act XII of 1879, and is absolutely void, if the purchase 
were made with funds which were joint property of the father and son. 

In the absence of evidence to the contrary, the legal presumption would be 
that the funds were joint property. NarayAN DESHPANDE v, ANAJI 

DESHPANDE, 5 B. 130 

(29) Satisfaction or part satisfaction out of Court, but nob certified— Subsequent 

execution of decree for full amount— Suit for money previously paid— 
Limitation Act (XV of 1877), sch. II, art. 161— See CiV. PRO. CODE 
(ACT X OF 1877), 6 B. 146. 

(30) See Act XIV OF 1877 (BROACH AND KAIRA INCUMBERED ESTATES), 

5 B. 448. 

(31) See ACT XVII OF 1879 (DEKKHAN AGRICULTURISTS' RELIEF^ 5 B- 614 ; 

6 B. 31. 

(32) See CiV. PRO. CODE (ACT X OF 1877), 5 B. 48 ; 6 B. 16. 

(33) See DECREE, 6 B. 7. 

(34) Bee LANDLORD AND TENANT, 6 B. 67. 

(35) See MORTGAGE (PRIORITY), 6 B. 490. 

(36) See MORTGAGE (REDEMPTION), 6 B. 139. 

Extradition, 

See Jurisdiction, 6 B. 622. 

Final Decree. 

Or order, What is— Privy Council, appeal to — Certificates as to value of subject- 
matter of the suit— Interlocutory order — Civ- Pro. Code (Act X of 1877). 
ss. 595, 600 -See APPEAL (TO PRIVY COUNCIL), 6 B. 260. 


Foreign Judgment. 

(1) Suit on a— Decree— Judgment— Jurisdiction— Native Courts, suit on decree of— 
Suits in India on judgments of Courts in India— Suit on foreign judgment- 
jurisdiction of Small Cause Court — Ciu. Pro Code [Act X o/1887), s. 434. 
— No suit is maintainable in any Court in British India founded upon the 
judgment of a Court situate in a Native State. 

The Courts of British India oannot enforce the decrees of any Native Courts, 
except as provided by s, 434 of the Civ. Pro. Code, Act X of 1877. Under 
that section the decrees of certain Native Courts may be executed in Bri- 
tish India, as if they had been made by the Courts of British India. 

A suit will not lie in the Courts of India upon the judgment of any Court 
in British India. The only exception to this rule is in the case of judg- 
ments of a Court of Small Causes on which suits are permitted to be 
brought in the High Court in order to obtain execution against immove- 
able property. 

A foreign judgment creates on obligation belonging to the olass of implied 
contracts. 

A Court which entertains a suit on a foreign judgment cannot institute an 
inquiry into the merits of the original action or the propriety of the 
decision. 

Whether suits on foreign judgments are maintainable in the Civil 
Courts of India? BHAVANISHANKAR v. PaRSADRI. 6 B. 292 = 6 Ind. 
Jur. 424 

(2) See Company, 5 B. 42. 

Forfeiture. 

(1) See GOSAINS, 5 B. 682. 

(2) See REVENUE, 5 B. 73. 
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Forma Pauperis. 

See Civ, Pro. Code (act x op 1877), 6 B. 590. 

Fraud, 

bMi,ig-Effect of fraud- Parties and privies to suit- 

“'iv «• st.f-ssri 17/7, 

executor or administrator, seem to be geuerally limit 
ed to recovering debts and securing debtors paying such debts. 

Where a will gave the executor full powers with regard to the payment nf fh« 

testator s deb^, held that an administrator with the wiif annexed who 

Toa- Mahomedan, succeeded to those powers, and in a suit brought 

alleged creditor, of the testator’s 
estate represented all the persons interested in the estate. 

Ju obtained by means of the fraud of one 

party against the other, it is binding on parties and privies and nn rkfli.ort.%D 

remLrs inTroe but it 

impeached for fraud and may be set aside if the fraud is proved In ^the 

X a1e'“trl"to\rsuit! 

Where a decree has beeu obtained by the fraud and collusion of both the 

patties to the suit, it is binding upon the parties. It is also binding upon 

Wn oT®® — patties, except, probably, where the collusive fraud Ls 
been on a provision of the law enacted for the benefit of such privie- Bu‘ 

persons represented by but not claiming through the parties to the suit 
fh .subsequent proceeding, whether as plaintifl or defendant 
treat the previous judgment so obtained by fraud and collusion as a mere 
nullity, provided the fraud and collusion be clearly established. 

ITdgment^n 

8. 13 of the Civ. Pro. Code. (Act X of 1877) is not exhaustive as to the effect 

ot res judicata. It does not deal with the case of judgments in rein nor 

with that of parties represented by, though not claiming under the parties 
to a former suit. 


Quoire—ksto the proper construction of s. 44 of the Indian Evidence Aot 

U of 1872). AHMEDBHOY HUBIBHOY v. VuDLEEBHOY CASUMBHOY, 
6 B* 703 * 

(3) Small Causes Court— Jurisdiction— Equitable defence— Plea by defendant of 

his own fraud— Act IX of 1350, ss. 91, 93. 25— See SaiADri Cause 

Court, 5 B. 295. 

(4) Undue influence — Deed of sale set aside— Old and illiterate woman near to 

her death— No independent advice— Inadequate consideration— Terms on 

which deed would be set aside — Purchase-money declared a charge 

Funeral expenses of Hindu widow declared a charge — No allowance for 
repairs and improvements — See Deed, 5 B. 460, 

(6) See ACT XXVII OF 1866 (TRUSTEE), 5B. 154. 

(6) See Specific Relief act (I op 1877), 5 B, 446. 

Freight. 
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Payable on latake Measurement — Small Cause Court — Ship — Bill of lading 

Charter-party — Incorporation in bill of lading of terms of charter-party 

Cargo — Measurement at port of delivery — Discrepancy in measurements 

Evidence— Burden of proof— Suit by consignee for excess freight— See 

Bill op lading, 5 B. 3i3. 

Qaikwar. 

Bee Civ, Pro. Code (Act X op 1877), 5 B. 249. 
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(Jambling, 

Ooin -Bombay Act III of 1866, s. 11— A coin is not an instrument of gaming 
within the meaning of s. 11 of Bombay ^Act III of 1866, An instrument 
of gaming means an implement devised or intended for that purpose. 
IMPERATRIX V. VlTHAti BHAICHAND,6 B. 19; 
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Gift. 

Necessity of endorsevient of Government notes in order to complete gift — Dotwr 
constituting himself trustee for donee — Enforcement of trust by representa- 
tive of doHce—Trust— Trustee, liability of— Gift to sole and separate use 
among Parsis.- The plaintiffs, Merbai and Ratanji, were Parsis, and were 
married in the year 1851. The defendant was the widow of Burjorji 
Morwanji, who was the father of the plaintiff Ratanji. Tbe plaintiffs 
sued to recover from tbe defendant certain Government promissory notes 
which they alleged had been presented by Burjorji to Merbai at her mar- 
riage, for her solo and separate use. They alleged that the said notes, 
then of the nominal value of Rs. 1,500, were endorsed in the name of the 
said Burjorji, and had been deposited by him for safe custody with Jler- 
bai’s grandfather. Jehangir: that the said Burjorji during his life time used 
from time to time to receive the said notes from Jehangir, and drew the 
interest thereon for Merbai ; that Burjorji died in 1964, and that after 
his death the defendant, who was his widow and executrix, used to draw 
the interest for Merbai ; that in 1869 she obtained possession of the said 
notes, and had ever since continued in possession thereof, informing the 
plaintiffs that she was duly keeping them and collecting the interest for 
Merbai ; that the plaintiffs had been living with the defendant until 
shortly before the present suit, and having then separated from her, had 
called upon her to hand over the notes and the accumulated interest, 
which she refused to do* The defendant denied that her husband, Burjorji. 
had presented Merbai with Government notes for her separate use. 

She alleged that the notes, which had been deposited by Burjorji 
with Jehangir. were her own separate property and not Merbai’s ; 
that she and her husband had dealt from time to time with them, and 
that DO interest was ever paid to the plaintiffs, or either of them, or 
for their benefit. She further stated that some of the notes, which had 
been deposited with Jehangir,; had been disposed of by Burjorji in his 
life-time with her consent; that in 1869. she obtained tbe remaining 
notes from Jehangir and sold them, and applied the proceeds to her own 
benefit. At the hearing it was proved that, on the occasion of the plaint- 
iff’s marriage, presents were made to Merb.vi both by her own family 
and by that of the bridegroom Ratanji. Two accounts were then opened 
in the books of the firm of J. N. & Co., of which Merbai’s grandfather, 
Jehangir, was a partner, one of which showed her acquisitions from her 
own family and the other her acquisitions from the family of her hus- 
band. The latter account contained an entry (under date August 1854), 
to the effect that Burjorji. the father-in-law of Merbai, had brought two 
Government notes for Rs. 1,500 in Morbai's ntvmo, and had obtained the 
interest on them, which was duly credited to hot. Other documents were 
produced, proved to bo in the handwriting of Burjorji and Jehangir, in 
which the said Government notes wore alluded to as tho property of Merbai, 
and as having been purchased with her moneys* In 1864 Burjorji died 
without having endorsed tho notes over to Merbai, or to any one in her 
behalf, and they remained in his name in the hands of, Jehangir until 
1869, when the defendant got possession of them. 

Held that tho notes not having boon endorsed to Merbai, there was no valid 
gift of them to her by Burjorji. If Burjorji intended to bestow the notes 
as a gift only, without any intention that his purpose should be affected 
otherwise that by a substitution of ownership, his purpose remained 
unfulfilled, and tho Court could not fulfil it for him. 

Without endorsement, or something equivalent, a gift of Government stook 
cannot be completed. Where a particular form of transfer is prescribed 
by law, a transfer in another form is as inefficacious infer vivos as in a will. 

Neld, also, that Burjorjee was liable to answer for the notes as a IrusteCf 

and after Burjorjee, the defendant as his executrix and representative. In ■ i 
the documents put in evidence Burjorjee alluded to notes as Morbai’s pro- 
perty. His plaoing them, as ho did, with Morbai’s grandfather, was itseU 
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an aknowledgment, according to the practice of the class to which he 
belonged, that the benefit was to be her’s and her children’s. He tbils 
sufficiently admitted as obligation as trustee. The legal ownership was his, 
but he had acknowledged with sufficient clearness an obligation to hold 
and use the ownership for the benefit of another. Such a purpose clearly 
manifested constitutes a trust, and burdened with a trust the property 
passed from Burjorji to the defendant as his representative, and could be 
enforced against her. 

Heldf further, chat having regard to the general practice among Parsis, 
the conduct of Burjorji in relation to the notes showed that it was his 
intention that the property should be enjoyed in sole and senarate use by 
Merbai and her children. 

Among Parsis a gift may be made to the separate use of a married woman, 
orof a woman about to be married. Merbai v. PEROZBAI, 5 B. 268 ... 178 

Gosains. 

H'mlu law—lnheritance—O^cc of Mahant — Marriage— Evidence—Forfeiture 
— Burden of proof .—Among the Gosains of the Deccan and certain other 
places, marriage does not work a forfeiture of the office of Mahant and 
the rights and property appendant to it. 

Where the plaintiff proved his right of succession to a viath on the death of 
its Mahant, the burden of proving that his subsequent marriage worked a 
forfeiture of his office and its appendant property and rights, lay upon 
the defendant who impugned the plaintiff’s right on account of the 
marriage, GOSAIN RAMBHARTI JaGRUPBHARTI v. MaHANT SURAJ- 
BHARTC H.VRIBHARTI, 5 B. 682 ... 451 

Qotraja 3apinda. 

See Hindu Law (Succession), 5 B. 110. 

Government Notes. 

s 

Gift of — Necessity of endorsement — See GIFT, 5 B. 268. 

Government Notification. 

See STAMP ACT (I OF 1879), 5 B. 188. 

Guardian ad litem. 

See Minor, 5 B. 306. 

Guravki. 

Temple property — Sale of right, title and interest of holder — Service land.— 

The property of a temple cannot be sold away from the temple ; but there 
is no objection to the sale of the right, title and interest of a servant of 
the temple in the land belonging to the temple which he holds as 
remuneration for his service; the interest sold being subject in the hands 
of the alienee to determination by the death of the original holder, or by 
his removal from his office on account of his failure to perform the 
service. LOTUIKAB v. WaGDE, 6 B. 596 ... 853 

Guravs. 

See Jurisdiction, 6 B. 122. 

Guru, 

See Caste Question, 6 B. 725. 

Heirship. 

Certificate of — Minor — Regulation VIII of 1827 — See REGULATION {VIII 
OP 1827), 6 B. 728. 

Hereditary Office. 

See Limitation Act (XIV of 1859), 5 B. 322. 

High Court Criminal Procedure Act {X of 1875). 

B. 76— See COMMISSION, 6 B. 285. 
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Hindu Law. » 

1.— General. 

•2.— Adoption. 

а. —AlilENATION. 

4. — Custom. 

5. — Debts. 

б. — Exclusion from inheritance. 

7 —Gift. 

8. — Impartible Estate. 9 

9. — Inheritance. 

10. — JOINT Family. 

11. — maintenance. 

12. — Marriage. 

13. — Minority. 

14. — Partition. 

15. — Religious Endowments. 

16. — Reversioner. 

17. — SELF- acquisition. 

18 . — Stuidhan. 

19. — Succession. 

20. — Widow. 

21. — Will. 

1 .—General. 

See ACT XXVII OF 18668(TruSTEE), 5 B. 154, 

2.— Adoption, 

(1) B\j widow — Authority to adopt — Consmi to adopt given by }msband*s 

family — Adoption in undivided family — Adoption to a husbaiid separated 
in estate, — A Hioda widow, who has not the family estate vested in her 
and whose husband was not separated at the time of bis death, is not 
competent to adopt a son to her husband without his authority or the 
consent of bis undivided co-parceners. 

Where the husband of a Hindu widow dies separated, and she herself is 
the heir, or she and a junior co-widow arc the heirs, she may adopt with- 
out the sanction of the husband (if ho have not, expressly or by implica- 
tion, indioated his desire that she shall not do so) and without the 
sanction of his kindred. 

N. and 5. were two Hindu brothers undivided in estate. N, died first, 
leaving a widow, K. J. died next, leaving two sons and a widow, G (the 
defendant). K. adopted the plaintifi as son to her husband and herself 
without the consent either of J’s two sons or his widow, G. On the 
death of K and the two sons of J. the plaintifi sued G. (the widow of J.) 
for possession of the family estate. G. claimed the estate as heir of her 
kist Hufvivin^ sen, and while admitting the fact of the plaintiff’s adoption 
by K. denied its validity, on the ground that the members of the family 
had given no assent to the adoption. It was admitted that K. had not 
received from her husband N. any permission or direction to adopt a 
son. 

Held that the plaintiff’s adoption by K. was invalid, inasmuch as she 
had not the authority of her husband or the oousont of his undivided oo- 
parceners to adopt, nor did she hold any estate in the property. Ramji 
V. GHAMAU, 6 B. 498 (F. B.) = 6 Ind. Jur. 597 

(2) Conveyance by a Hindu without male issue — Adoption pantZtjn/tr — Adop- 

tion from improper motive— Will— Gift— See HINDU LAW (WILL), 5 B. 
630. 

(3) Of an oyily son^Lingayats ^ Hindu lata — Gift in ndopfion by widoWy without 

an express authority from her husbatid— Practice — Objection taken for the 
first time on secotid appeaZ.— The plaintiff, a Sudra of the Lingayat caste, 
sued for possession of certain property, alleging that he had been adopted 
by the defendant, a widow of the same caste. The defendant denied the 
adoption, and contended that it was invalid, inasmuch as he was an 
only son, and had been given in adoption by his widowed mother with- 
out an express authority from her husband. 

The plaintiff, in support of his adoption, produced two documents executed 
by the defendant, vis., a deed of adoption and a compromise, in which 
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Hindu Law— 2.— Adoption— (Coiciurfcd). 

the defendant had ratified the plaintiS’s adoption. It was found that the 

defendant was very young, and did not act independently in the exeou- 
tion of thoso documents. 

Held that the adoption was invalid on two grounds, viz,, 1st, that the 
mother had no authority to give the plaintiff in adoption, because he was 
the only son of her deceased husband at the time of the adoption; and 

2ndly, that the defendant (whether an infant or not) was not, either at 
the time of the alleged adoption or at that of the alleged ratification of 
It, a free agent, but was subject to undue influence. 

In the case of an only son the High Court refuses to imply authority in the 
mother to give such a son in adoption. 

Qucere— Whether the plaintiff was rincapable [of being adopted by the 

defendant, because his mother was3a second cousin of the defendant’s 
husband. 

It is too late to make an objection, for the first time in second appeal, that 
a certain witness, for whose evidence no application had been made in 
the Courts below, ought to have been examined by the Appellate Court 
SOMASHEKHARA v. SUBHADRAilA JI, 6 B. 524 = 6 Ind. Jur. 592 

(4) Undivided Hindu family— Adcpiion by widcvj toithoui the consent of her 
husband or his undivided co-parcemrs and without the authority of her 
husband to adopt, — A Hindu widow, who has not the estate vested in her 
is not competent to adopt a son to her husband, without his authority or 
the consent of his co-parceners with whom he was united in estate at the 
time of his death. 

K. and V. were two Hindu brothers. K. had a son who died in 1849 in the 
lifetime of his father, but who was then united in interest with him (K). 
K. died in 1856, leaving him surviving his two nephews, S. and P. (the 
sons of his brother V.), and his daughter-in-law, Y. (the widow of his 
predeceased son). At the time of his death, K. was united in estate with 
his nephews, S. and P. In 1871, Y. adopted the plaintiff as son to her 
husband and herself. In 1873 the plaintiff sued P. and the sons of 8. 
(who died in the meantime) for a share in the family estate. It was 
found that Y. had not the authority either of her husband or of her 
father-in-law. K., or of any of his co- parceners to adopt. 

Held that the adoption was not valid. 

Held, further, that a separated kinsman was not qualified to authorize the 
adoption. DinkaR Sitaram v. Ganesh Shivram, 6 B. 505 (F.B.) 

(5) See Practice. 6 B. 107. 

3.— Alienation. 

(1) Ancestral property — Undivided Hindu family — Alitnaiion of ancestral ;prO’ 
per ty by father— Liability of estate for debts of father and grandfather— 
Son’s interest in ancestral estate— Debt incurred for immoral or illegal 
purposes — Evidence— Burden of proof. — Subject to certain limited excep- 
tions (as, for instance, debts contracted for immoral or illegal purposes), 
the whole of the estate of a Hindu undivided family is, in the bands of 
sons or grandsons, liable to the debts of the father or grandfather. 

In 1865, certain lands, the ancestral property of D., were sold under a decree 
passed against D-, and were brought by J, These lands had been mort- 
gaged, in 1863, by D. to N.. in which transaction D. bad been principal 
and J. bia surety, In 1666, H. sued on his mortgage, and on the 21st 
January 1868, a decree was made, directing the sale of the lands. Under 
that decree the right, title and interest of J. were sold on the 1st April 
1869. to 0., and C. afterwards sold the lands to M. In the present suit 
the plaintiffs (D.’s sons) sued D. and M. for possession of their two-third 
shares, alleging that the land was ancestral, and that the whole of it had 
been illegally sold under the decree of the 21st January 1868. Both the 
lower Courts held that the land was ancestral ; that the plaintiffs were 
united in interest with their father D, when the mortgage-debt was con- 
tracted by the latter ; that the burden lay upon them (plaintiffs) to prove 
that the debt had been incurred for immoral or illegal purposes, and they 
failed to discharge it ; that they were, therefore, bound by the sale. The 
lower Courts, accordingly, dismissed the plaintiffs’ claim. 
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On second appeal the High Court affirmed the decrees of the Courts below, 
on the grounds mentioned above. SadashIV JOSHI v. UinkAR JOSHI, 

6 B. 520 = G Ind. Jur. 655 ••• 801 

\2) Hereditary secular and religious office, alienation of, when valid — Partibility 
of such offices — Partition — Mode of partition of such offices — See RELIGI- 
OUS Office, 6 B. 2y8. 

|:-i) [nheriiance^ Hindu law ^ Daughter's rights ^Alienation by daughter. — 

According to the law of the Presidency of Bombay, the daughter of a 
Hindu dying without male issue takes absolutely, and may alienate lauds 
by deed, or devise them by will. BABAJI v. BALAJI GanesH, 5 B. 660... 135 

(4) Minor — Mortgage by manager — Decree against managcr^Sale ^Suit by 

minor for cancclmcnl of salc.—G. the brother of the plaintiff, executed a 
mortgage to the defendant during the plaintiff’s minority. The deed 
recited that the money was borrowed to pay off a family debt, and to 
defray family expenses. The defendant sued G. on the mortgage, 
and obtained a decree. A house, which was part of the family property, 
was sold in execution, and was purchased by the defendant himself. The 
plaintiff sued to have the sale set aside, and to recover his half share in 
the house. 

Held that the delendant was not entitled to hold the plaintiff’s share in the 
property by virtue of the sale to him under the decree obtained against 
G. alone. 

field, also, that the plaintiff was entitled to be put into possession of the 
whole house, the defendant being left to his remedy by a suit for parti- 
tion. The plaintiff, however, having claimed only the restoration of his 
half share, the decree was limited accordingly. 

also, that it was not competent for the Court in this suit to go into 
the que.stion whether the mortgage by G., was binding on the minor 
plaintiff. MaruTI N \RAYAN v. LilACHAND, 6 B. 564 ... 831 

(5) Mitalc^hara — Alienability by a c'j‘i)'ircentr of his undivided share of ancestral 

estate — Will —Limitation Act {Xiy of iQbO), s. I, cl, 13 — Res judicata — 

Act VIII of 1859, s- 2.— A Hindu of the Southern Maratha country, 
having two sons undivided from him, died iu 1371, leaving a will dis* 
posing of ancestral estate substantially in favour of his second son, 
excluding the elder, who claimed his share in this suit. In 1361. a suit 
brought by this elder son against his father and brother to obtain a decla- 
ration of his right to a partition of the ancestral estate was dismissed, on 
the ground that ho had no right iu his father's lifetime to compel a 
partition of moveables ; and that, as to the immoveables, the claim failed, 
because they wore situated beyond the jurisdiction of the Court. 

Bcld^ first, that this suit was not barred under Act VIII of 1859, s. 2 ; 
the proceedings of 1861 not having amounted to an adjudication between 
the brothers as to their rights in the estate arising on their father’s 
death. 

Secondly ; that the suit was not barred under the Limitation Act XIV of 
1859. 9. I, ol. 13. As to the immoveables ; setting aside the fact that 
the plaintiff bad remained in possession of one of the houses of the family, 
which had been treated by the father as continuing to bo part of the joint 
property, the dooisiou of 1861 based as to the immoveables on the absence 
of jurisdiction to declare partition of them, caused this part of the claim 
to fall under the provisions of Act XIV of 1859, s. 14. As to the move- 
ables ; assuming that they could, on the question of limitation, bo treated 
as distinct from the moveable, and that no payment having been made 
within twelve years before this suit by the ancestral banking firm to the 
plaintiff, the adjudication of 1861, whether in law correct or incorrect, 
had been that the elder son could not assort his rights in the moveables 
until his father’s death The defendant iu this suit, who had taken the 
benefit of that judgment, could not now insist that it did not suspend 
the running of limitation on the ground that his brothers might have 
appealed from it, if erroneous. 

So far, also, as the father’s interest was conoernod, the succcSsiou only 
opened on his death. 
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being able, according to the decisions nith co-parceners 

make an alienation of his Md vlla •’ 

followed that the father might dispose by will o^h “Le°“thl"lh‘arr- 

^ould ^ot dfs;ise;f^hil"tlThir7;hr^^ ■“ 

'’ll?htu7tL°ell:7or h!ilolla77 

above manner, beyond the decided cases. ThiB°n 7 n^}f extended in the 

that a co-parcener could not, without hi^ on aha > Court had ruled 

or devise his share and that tha ar t- ® consent, either give 

Madras Court haT^nld that a tho“^ 

share by gift, that right waf Sfltded^ 

them by survivorship "the lomn It his death "wit^'t ■“ 

as to which of these conflicting views n reeard in ^ 

was correct, the principles upon which the Madras c7urt h “d 7 

against the power of alienation by will were held tn h« decided 

cient to support that decision LAKSHMANDAn t suffi- 

DRA DaDA NaIK, 5B. 48 (P C ) = 7 T ^ ^-'^^CHAN- 

p.o J. sti^, L, e' j;!r,S J'Ei ""•>■■ 
-i“ xxotTim o':' ,‘!‘SlATT7Sa “ 

in the memorandum of appeal. ^ made to it 

^tiltaUon.''' have excluded it from his con- 

On documents insufficiently stamped under Reg. XVIII of lflQ 7 th 

S ?rrs-j i;“xxrv”,%, •? 

explicit manner, by s. 15 of Act X of 1862, ' ' 

The plaintiffs (two of whom were minors) sued to set aside the salA anA 
cover possession of certain ancestral lands, on the ground that thev l, 
been sold by their father to pay off debts c;ntraeted®7r“Zioral nurnns- 
The documentary evidence in the case showed that the lands ba,d^hll 
originally mortgaged by the grandfather and father of the pU^t^s to the 
father of the defendant for Es. 1,600 ; that they had subse^oueltlT te7 
from him other loans which, together with the mortea7 rtehi ^ “ 

to Es 4 400-15.0 ; that on’ th! 23rd May! IsX an'lfrl^meTt^lE:" 

No. 38) was made between the plaintiffs’ father and th^e Ither of ^he 
^fendant, by which the former was to sell the equity of redemption in the 
mortgaged property to the latter in consideration of the latte? releasine 
the former from the said debt of Es. 4,400-15 0 and pavine him thi ® 
of Es. 235 : that, accordingly, on the 25th May, 1858, the plaintiffs’ 

conveyed the property to the defendant’s fltbef’for E? 235 hv a did 

(Ex, 28) or to the debts for Rs. 4,400-15-0. There was no 
or evidence in the case showing that the plaintiff’s grandfather ha(f 
tracted the debt of Rs. 4,400-15-0 for any immoral ^ 

father applied the sum of Rs. 235 to the payment of debts incurred for 
mmoral purposes, although it was in evidence that he drank to excess 

instance dismissed the suit, holding inter 
that the plaintiffs had failed to prove the property to have been sold hv 
their father for debts incurred for excessive drinking. One of thn iaci ^ 
raised by the Assistant Judge, in appeal, was whether there 4fa * ne 
cessity for the sale of the property by the plaintiff’s father. He found this 
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Hindu Law— 3.— Alienation— (Concluded). 

issue in the negative, and held the 

father's own share. On special appeal to the High Court. 

Held, that on the above facts the plaintiSs had failed to establish any case 
entitling them to sat aside the sale of the lands by their father. 
npld also that it ought to have been ascertained whether the minor- 

plaintiffs were born before the date of the sale, viz., 25th 
if they had not been born before that date, their suit would have been un- 
sustainable, as they never could have had any interest in the property. 

-Even supposing that the plaintiffs' father had applied the sum of 
^ R9.235to the payment of debts incurred for the *“^®*^^* . ^ 

sive drinking, whether that trivial amount would have justified the set- 
ting aside of the sale of the 25th May 1858 the 

which was the release of the pre-existing debts for Rs. 4,400 15-0. KASTOR 
BHAV.VNI V. APPA. 5 B. 621 — 

(7) Widow- Alienation by widow of immoveable property inherited from^us- 

band— Hindu law —daughter— Consent of heirs— Legal necessity Bee 

HINDU LAW (Widow). 5 B. 563 

(8) See HINDU LAW (INHERITANCE). 5 B. 662. 

(9) Bee HINDU Law (RELIGIOUS ENDOWMENTS), 5 B. 393. 

(10) Bee VATAN, 5 B. 437. 

(11) See Vendor and Purchaser, 6 B. 330, 387. 

4,— Custom. . . , * 

Ml Bhacdari land^* in Broaoh —Custom of inheritance— Priority of nearest 

(1) Bb^gdat. sister -See Hindu L.\W (INHERIT ANCE), 

5 B. 482. 

(2) See Limitation act (XIV of 1859). 5 B. 322. 

(3) See Practice, 6 B. 107. 

5.— Debts. 
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(1) Ancestral property— Hindu law-AUenation of ancestral property by father- 

Liability of estate for debts of father and grandfather— Son s ii^erest in 
ancestral estate -Debt incurred for immoral or illegal purposes— Evidence 
—Burden of proof— Sec HINDU Law (AlibNATIONK 6 B. 520. 

(2) See Hindu Law (alienation). 5 B. 62i. 

6 —Exclusion from Inheritance. 


Divesting-Son of excluded person -Deaf and dumb from birth-Seo HINDU 
LAW (Inheritance), 6 B. 6i6. 

7.-Qift. 


(1) See Hindu Law (Inheritance). 5 B. 66-2. 

(2) See Hindu Law (Maintenance!, 5 3. 99. 

(3) See Hindu L.^W (WILL), 5 B. 630. 

8. — Impartible Estate. 

See 8AUAN.IAM. 6 B* 598. 

9. — Inheritance. 


(1) Bayidhas—Mitsrnal u^icies -Mother's sister's Maternal uncles ace 

included in the class of Bmihus, and succeed in priority to mother 9 
sister's sons. MOHANDAS v. ICRISHNAUAI. 5 B. 597 

(2) Daughter’s right— Alienation by daughter— See HINDU LAW (ALIENA- 

TION), 5 B. 660. 

(3) Daughter’s right of survivorship —Joint estate— idows Di^erenoe in the 

law of Bombay aud the other Presidonoios— See HINDU L\W (WIDOW), 

6 B. 85. 

(4) Divesting -Son of excluded persoyi—Oeaf and dumb from birth.— OaQ Babuji, 

a Hindu, died, leaving him surviving Laksbmaii, his undivided sou. botu 
deaf and dumb and the defendant, Pandurang, his (Babuji’s) brother s 
son. Lakshman being disqualified from inheriting, the dofondant, 
Pandurang, at Babuji's death succeeded to the entire family estate, and 
subsequently sold n part of it. Lakshman subsequently married and had 
a son, the plaintiff, who sued to recover his half share in a certain village, 
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Hindu La»-9._I,heriUnc.-(c».,i,„j,. 

(Succession), 5' B; 110. of Western India— See Hindu LAW 

dying withouuL^ue or widow 7 n p^reference th^ 

liAW (SUCCESSION). 6 B. 541. mother— See Hindu 

(8) Limited esiaie in unmoveadle vrovert7j / ? t , 

members of family by marriage -^Absolutp PcfJi beco^ne 

taken by fen^ad X haveZt becotTrneZ s Z faZuZT 

“SV'f.idoSSS”s bi,Sbtvr,'f"o£ *""*s“ "' "- 

Which she inherits from her father and a sUtirT^L-ao 11 Property 

petty inherited from her brother P^°’ 

The above rule, which restricts the alienation of Dronertr hv a • u ■ 

ing from her husband or by a mother inheritinfr fpnm ^ ^ widow inherit- 

to be applicable to a graLm“ her inher ng® f om he/ era“n 7 °“'" 
the widow of a sapi«rfa. for they, like the wldo^nd moth/n 

ThTr-Tff“‘° T: whio“°they i/h Wt*’^ 

Keltt^Tafri ra?eL^:iT.a^rr// 

them a deed of gift dated 17th December, isfd. On her dearth Rat“an'^ 

Rat/n temained in joint posaession until thf deatrol 

oX^iriS“e“li?ol;ee^^ thenceforward until her 

" fs‘r dS:nt efnr'’- 

^moved. They claimed under a deed of gift eiec"ted to them ^ 

nllfc" Sub" dinateluSratwLI 

^amtifi s claims, holding the deed of gift to be ultra vires both as to thn 
moveable and immoveable property. On appeal to the District Pnnrf 
Judge varied tbe decree of the lower Court, holding the deed of e»t to he 
lUtra vires only as to the immoveable property, and he varied thn a 
by awarding to the plaintiff, as heir of Zadu^,’ thfimmo^tlX^^^^^^ 
nly. On appeal to the High Court the onlv question areued waf t \7 
nature of the estate taken by Ladu in the immoveableTope^ty her 
absolute right to the moveable property being admitted. ^ 

'=y grant or by inheritance from Laksbmi 
She took an absolute estate : and being, as she was wifchnnr u J 

complete power to execute the deed of gift in favour of the defpnda^^f*^ 

Tudjaram Morarji V. MATHURADAS. 5 B. 662 defendants. 

9) Big^i of sisters to succeed-Sisters, endowed mid unendowed, equal rioht o/ 
-Appeal against a coplaintiff-Practiee~Procedure.-moil eieter^whon 

they succeed take equally. An unendowed sister has no prior riBht*^o? 

succession over an endowed sister, such as an unendowed *daughtfr has 
over an endowed daughter. gnter uas 

By consent of prties the High Court allowed an appeal by one i>IainH#¥ 

against another plaintiff, and adjudicated upon their rights. BHAamTm^ 

BAI V. BayA, 6 B. 264 = 5 Ind. Jur. 599 bhagirthi- 
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Hindu Law— 9. — Inheritance— (Concluded). ^ . w v, 

(10) Rule of succession as Collatrrlls— Pra^ entitled to 

(IK a/'beir of hJi 

nearest male relatives to daughter . sons of sisters of her father’s 

father (a deceased H.ndu it* 

paternal uncle for possession o j nleaded that they were enti- 

fn the Etoaoh CoUectorate. Jbe defenda^B succession to 

tied to the property under a special custom on the 

bhafjdari lands in •''*® Mahomedan without male issue, 

death of a bhag.lar whether Hindu , whether sprung 

^i^gTlro: --eedto his 

bt^/m nands, to the exclusion of his daughter or sister 

™.£"»'2v.h ...d. 

inc custom in other similar adjacent villages. hi,^n^nr have 

Ouccre -Whether males sprung of male relatives of a deceased bliapdnrhav 

^Tri^ority over males sprung of female relatives of the sam . 

< 2 u<« e.-Whether a daughter ®'®‘®' f or woulX on ^ 

excluded, hy the ®“®‘'°®' j ; lands PR tN.TIVAN DAYARAM 

of male relations, succeed to the bhagda}i lands. 

V. Bai REVA. 5 B. 482 

lO.-Joint Family. __ 

Im^d P ikn'^ophews^oVrShTa s'uit ag!in^ 

n, the land, alleging that there was 3“le B hid lived to- 

g^a^me^^C: 

tion in their plaint that they "®'® c' have been made co- 
d":y^nt.;?rinnr %h"cIr'r;tlo" r. c^tu^i^u between A and B was 

former suit, under s. 2 of Act Vlll 01 lOOJ. 

PaNDURANO GanU, 5 B. G85 

(3) rnrtncrMp- Joint I Hndu iZdTLlu’rdifMry 

parinership, difcrence bclireen-Jndian Contract in 1865, 

name'" of'V' a\"d'’hi“ lived together as joint 

Hin^u family. J. died in 1872, and the business was 

the saino name by S.. as the oldest brother .^"'Xe of hU 
The youngest of tho three brothers was a minor at the date ot ms tain 

Tho Dluiotirt sued tho three brothers to recover money ;ia„t 

a:ooLt JigLd hrs.. in tho name of tho firm. The second defendant 
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Hindu Law-IO.-Joint Faniily_(Co«c?ade<i). 

4 -- ^ « 


Held, that he could nob renudiatfl a • • 

transactions of the firm. During his father’sTife^^hA ordinary 

after his father’s death he acquiesced in thA Annt ' Joint owner, and 

the same name and ostensibly, therefore with thfl^^°^® 
had done no act co divest himself of his share He h^® constitution. He 

from demanding his share^of the p^rtuLshi^ him 

profits. There was. therefore, nothing re^Vnt hfr'f^® 

rule of Hindu Jaw, which makes every^menfber of ordinary 

'J«bts properly incurred by a manager Sr the h! ^'^ble 

The debt due to the Plaintiff for goods Supplied to\he^‘h°‘ family. 

incurred in the course of the ordinary tranL,otiona*^*f Properly 

sumab ly. therefore, for the henefitTaU the 'o ^ P- 

The rights and liabilities arising out of 1 owners of the firm, 
ness created through the operation of^Hindu^aw^ be^ * trading busi- 
of an undivided Hindu family cannot he members 

reference to the Indian Contract Act (IX of I872I bufm i ^ evolutive 

i“>S: .. so'.V«S sr 

. sale should sue for partition, not for possessio^n— 

(6) See Execution of decree. 5 B. 130. 

(7) See Hindu Law (Alienation). 5 b. 48 ; 6 B. 520. 

(8) See Hindu Law (Partition), 5 B. 589 

(9) See Minor, 6 B. 593. 

1 1 . — Maintenance. 

Widow’s right to maintenance-Gilt of his property by a husband in e s. ■ 

widow s right to maintenance-Nalure of wife’s intereTt l 

Property-Transfer by her of her interes^LR^l^alTh^f^Z^^^^ 

Md future maintenance a charge on property of deceased 

Hindu husband cannot alienate, by a deed of gi°t tfhL find^^a 

by his first and second wives, the whole of his immovLhia ** 

though self-acquired, without making for his third wife who U 

and has not forfeited her right to mamtenancra su t^hTe n. • 

ake efiect after his death. After the hus^nd’s dea?h 4' is'entftled 

follow such property in the hands of her step sons to recover her milnt 

nance her right to which is not affected by any agreement madp h 
with her husband in his lifetime. ^ agreement made by her 

no property or co-ownership in her husband’s • 

the ordinary ^ense, which involves independent and oo-eoual nnwpr ' 
disposition and exclusive enjoyment. Her right is merely an 
right to partition, which she cannot transfer or assign away by her 
individual act ; and. unless such right has been defined b^vlrti^nn "" 

otherwise, it cannot be released by her to her husband. ^ ^ 
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l„ears oi maintenance, as well as 

!n"th^\"f:etrof oVtr derers'k her deceased husband. NarBADABAI y. 
Af ATTADF.O NARAIN. 5 B. 99 
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1 2.— Marriagre. 

Hindu law-Gosains-Omce ol Mahant-Marriage-Evidence 

Burden of proof — See GOSAINS. 5 B. 682. 


— Forfeiture — 


1 3— Minority. 

See act III OK 1874 (HEREDITARY OFFICERS, BOMBAY), 6 B. 463 



1 4 —Partition. 

ince.trnl ef^tate-Decree-Execution-Attachment and sale of interest of one 
cn-mrcener—Purchaser at execution sale should sue for parhttem. not 
yuss^ssion.-A iudpment-creditor attached in execution and caused to be 
sold the iudpment-dehtor’s alleged one-twelfth share as a member of an 
undivided Hindu family, in seven parcels of land of which the applicant 
was in possession as manager. At the sale Y became the purchaser and 
subsequently, and without having himself entered into possession, Y as- 
signed his interest in the purchase to G- G claimed to bo put into pos- 
session, and obtained a Court’s order, directing that possession should be 
given to him. The apnlicant however, obstructed the execution of the 
Ld order, and applied to the High Court to declare G not entitled to the 
possession he sought. No division of tb« prop?rt^ in quesMon. by metes 
or bounds or otherwise, between the members of the undivided family, 
nvnr hAftn mide bid Ant- debtor ever had separate 


occupancy of any definite share of the same. 

Held, that G’s proper remedy was by a suit for partition, and that he could 
not claim to bo out into joint possession, with the applicant and the 
other raorahers of the undivided Hindu family, of the family Vroperty, 
BAIiAai anant rajadikshav. Ganesh JANARDAN KAMATI, 5 B. 499 . 


(2) Death of a co-parcenor pendente life— Decree for partition when a severance 

' —See Appead (General). 6 B. li.3. 

(3) Decree — Execution— Inaradar — See LANDLORD and TENANT, 6 B. 67. 

(4) Exclusion from share — LimiMfion Ac# XV of 1877, art. 127.— Where in a 

suit for partition a District Judge hold the plaintiQ’s claim barred, on the 
ground that the defendant had been in possession of the property m dis- 
puto for more than fifteen years without any claim having been made by 

the plaintiff. 

Held that under the Limitation Act XV of 1877, art. 127, time would imfc 
run against the plaintiff until his exclusion (if he wms excluded) from the 
property bad become known to him. Hari v. MARUTI, 6 B 741 

(5) Gains of soienco — Hindu law— ScH-acquirod property Partition See HINDU 

Law (Self acquisition), 6 B. 225. 

(6) Heroditarv, secular and religious ofliie. alienation of, when valid— Hindu 

— Mode of partition of such offices — See RELIGIOUS OFFICE, 6 B. 298. 

(7) Res judicata — Limitation Aot IX of 1871, soh. II. art. 46 Bombay Act V 

of 1864— Sco Limitation act (IX op iS71). 5 B. 27. 


(8) Rbs judicata — Partition — Accoi/nf in imr/ifion snifs, Tn a previous suit bet- 
ween the plaintiff and the defendant, the plaintiff alleged that there had 
been a partitieii of the family property into two parcels, and, under a 
deed of partition drawn up at the time, claimed one of those parcels. The 
deed being held invalid, the suit was rejected, with liberty to the plaintiff 
to sue for a general partition. In the second '^uit. the plaintiff prayed for 
a general partition as a member of an undivided Hindu family. 

Held that the second suit was not ri's /ibiicfifu ; for, although the plaintiff 
vii^hi in the first suit have made an alternative case and prayed for a 
general partition in case he failed to establish the previous partition which 
ho alleged, yet it could not ho said that he ought to have done so. 

Held, also, that in the case of joint enjoyment by the members of the 
whole family, or enjoyment by different members of different portions of 
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stanoeroXr°aracoo‘n“t foZu''keQ of‘’pasrr'’‘ 

division of thp Drop^rty transactions, bat will make 

Konerravv. Gurrav. 5 B. sa/ at the date of partition. 

( 9 ) See Execunion oh Decree. 5 B. 495. 

“*^-~~Relig:ious Endowment. 

whether they are Hiodu or Muhammfda^rf in this country^ 

annual revenues of such endowmen“ as diTr ; though the’ 

may occasionally, when it is necessary to do corpus, 

for purposes essential to the temple or^other in<!A/“f* money 
further or otharwise, be pledged. ns.itution endowed, but not 

Bombay Act IE of 1863 s ft oi q ^ ^ 

lared the pre-existing’ common law 0 ° th^s^co^unf^^"’ merely dec- 

TAMAN, 5 B. 393 ^ country. Narayan v. Chin- 

(2) Office, secular and religious alienation nf u 

Partibility of such offices— Partition— 

See Rediqious Oppige, 6 B. 298. ^ partition of such offices — 

<3) Religious rites and ceremonies^Jurisdiction of iho n- o 

Code, X of 1877, s. 11— Suit by tempU comLiuL Ctu. Pro. 

as to religious rites or oeremooies which invoitt .Warn.— Suits 

to property are to an office, are norsuits of 1 <=f the right 

intended to be brought within the jurisdiction of t^hi n’ 

therefore by the plaintiffs, as members of a commUtee'of ^ 

a Hindu temple, to compel the hereditary priest^^f fh» i ^ management of 
certain ornaments from the treasury of ^h» temple to take out 

place them upon the image of the god, L su^ 

might from time to time be appointed bv iHa mr* ^ holidays as 

obtain a declaratiou that the said ornameuts after^fw 

out of the treasury, were in the custody of the Drifi<;?« 
responsible ffic their safe custody, was held unsustaiLwe"^ 
o* 11 of the Oiv. Pro, Code. Act ’X of Ifl 77 :^ 4 . j 
merely declares the law as it has alwas ha»n no new law, but 

VAMNAJI, 5 B. 80 = 5 lad. Jur 427 administered. Vasudev v. 

1 6 .— Reversioner. 

Seversionary interest, sales by expectant heirs of— Sale bv a vn,.^ 
a mvnor-Grounds for its cancelment-Sale by seawL -In 

sale by a person, young indeed and in distressed^Ccnml^ ^ “ 

withou^t advice or means of informatioc, of an estate 

him, but not to be obtained without litigation thri ually vested in 

aside the sale must establish the fraud Ictual’ or ®®‘ 

entitles him to relief. It is not suffi^ienffor him t 

not receive the full value of the estate to which the re lie <313 

tmn might ultimately show him to be euTuled The dU 

that value and the purchase-money, if not too disnrnn ^'®®'’®“®e between 

egitimately taken to represent t^he difference “*7 be 

immediate enjoyment on the one hand an^ risk worrv “'“‘^-““‘^ 
delay on the other, worry, expense and 

The exceptional equitable principles which in a aai^ Kt, 
of a reversionary interest, throw upon the purchaserVe^oaMro^/^ 
that he gave a fair price, and which, on failure of such nroof 

expectant heir to have the sale set aside, have no 

above case, or in that of every ignorant and improvident^person^^ 

Where a parson, by right of inheritance, sued for a declaratinn or * i, • 

to a share in a certain sum of money to which the defendants laM 

,*w“ ““ -2b*;K 

TiSti ‘.“o rg?.;iv222i2„;;r 

misrepresentation, under value, or fraud— on which he relies h 

sale se. aside; also that the cause of action arot at some tfm^^ith^^^ 
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Hindu Law— 16.— Reversioner— (ConcJuded). 

the period of limitation applicable to the case Jf euffiorent oajse exjs^B^ 
the Court may require ‘he pla>ati« ameu 

AZIMUDIN KHAN V. ZlAUIi-NlSSA, 6 B. 30J 

17,— Self acquisition 
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but the improvemeat or augmentation of the lamiiy prop j j 
tions of one of the members is subject to division. 

family maintenance , but that it is ocnerwis .* Acnuirer’s 

imparted at the expense of persons who ate not members of the acquirer 

bTa Subordinate Judge who had received elemonUty ed“=ation at the 
LUly expense, but a knowledge of law and judicial practice without such 

aid, is impartible. _ 

The ruling of the Privy Council in Luximon Rao Sudasev v. J/uiiar 
B^ee interpreted to mean no more than the law as 
when there is ancestral property by means of which other 
have been acquired, then it is for the party alleging 

prove that it was acquired without any aid from Hindu 

Dictum of ISllTTER J., in Dhunookdharce v. Ounpat Ln?— that the 

law nowhere sanctions the contention that the f 

of a Hindu family who has received education from the ^ 

liable to partition— commented on as correct. 

MAYAR.tMv. JAMNABAI, 6 B. 225 = 6 Ind. Jur. 369 

18. — Stridhan. 

(1) Eusband and ^oife- Liability of ndfe-Contracl-Liab^ 

Hindu married woman who contracts jointly 

to the extent of her sfridlmn only, and not personally. NAROTAM v. 
NanKA, 6 B. 473 

(2) See HUSBAND AND VVlFE. 6 B. 470. 

19.— Succession. , _ 

(1) Inheritanoe-Bondhue- Matorual unoles-Mother’s sister s sons See 

HINDU Law (Inheritance), 5 B. 597. 

/ 9 i hiheritance in Gujarat-^In Gujarat the fathvr succeeds to the estate of a 
sZTdllT w2aul issue or widow, in prclcreiwe fo ’’if 
Gujarat tho right of succession to the estate of a Hindu w .F,„anB 

in interest and who. at his death, leaves a father and mother, but no issu 

or widow, devolves upon the father, in P'a'ormx:® mother. 

KHODABHAI MAHI.TI V. BAHDHAR DADA, 6 B. 541 

f3j Order of succession to inheritance by the Hindu Rin^u 

' ' Gotraja sapinda-Righl of widow of collateral relation.-Bj ‘^c Hindu 
law in force in Western India, the widow of a collateral relation although 

lie is not specified in the texts amongst the heirs “ 

husband's family, may ooino into tho suooession as one of tho classes ol 

gotraja EapindftS of that family* 

According to tho law of the Mitkashara. as accepted in Western India the 
right to inherit in tho classes of gotraja sapindas is to be determine y 
family relationship or the community of corporal particles, and not only 

by the capacity of performing funeral rites. 

The High Court having affirmed as a right, according to the law actually pM- 
valon? in Western India, tho claim of a widow of a tirst 
father’s side, of the deceased to inherit his estate as a gotraja “ 

was hold that there was no reason for withholding 

force of law ; tho right of tho widow being mainly rested on the ground oi 
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general index, 

'{Concluded), 


positive acceptance and uga^e Tn tk.v 

the deceased, on the father's sVe wTheM r 
marriage a gotraja eapinda of her husband's 

title to succeed to the estate of that cousin nn m! a 

male collateral gotraja sapindas who wnrp <f m priority to 

ancestor common to them and to the ^^escent from an 

oommon ancestor. Lallubha BAPnrpff tbat 

«”•/“ JIS 

Appeal ^again8Vr°oo-pTa^Lliffl®p“ac«oe-^^ 

(Inheritance), 5 B. 264, P^^ooedure. See Hindu Daw 

than they claim inplaUiL — The olai ififfa i i ^ entitled to nuyre 

the suit) were reUtfons of the haufblo^ to 

ants were his relations of the whole blood • the defend- 

ancestor, the plaintiffs were sapinte o^ from the 

f hr U^ce^^? s%“ci:r, 'oil :Se ‘l- -f " « tteX 

plaintiffs were the heirs onhrpCsite to tZ '^i 

ants or any of them. Propositus to the exclusion of the defend- 

' ?kSSS~"‘“" 

■20. — Widow, 

■•»'•« - H.»»„ !,*» i.Mf i’c^reiSiTss “ ‘ 

of her husband to adopt-See Hindu Law (ADOPTION). ^B sOMF S^ 

invalid in the absence of legal neoeL, tv W 
moved by the consent of alUhe heirs of the widow 
ikely to be interested in disputing the transactfon are 

Bale made conjointly by a Hindu widow and her dauvhtBr wi,„ u 

^ predeceased her mother, of immoveable property inlerit«g''tl’“®a'l‘' 
widow from her husband, iu the absence of iLal neilooii. “ b ^ 
set aside ; and the grandsons of the second cousins nf ^l^^red to be 

band held entitled to recover the property on recoupinv the ® 

expenses incurred on improvements. Varjiv4n ^RaIvoii fhe 

daughter’s right of survivorship— Joint estate— Widows— Differet,^^ • ' 

law of Bombay and the other PresidencUs. -lo those pe.Tttol ^L i 
denoy of Bombay, where the doctrines of the Mayukha prevail 
take not only absolute but several estates, and oonsequentlv ^whB 
out^a^y issue, may dispose of such property during life, or may devTse R 

*“ Bengal and Madras, whore daughters take bv inher- 
^nce a joint estate with rights of sutvivocshiD • AumWtniy^n 

fajoneekant Mitter ; Eattima Naohia"rD^^asinirZT\f°l 

application of the Bombay rule to widows stated BDrairrn^c 
Keshavdad. 6 B. 85 = 6 Ini Jur. 260 BDLAKIDas v. 

““ husband’s property.-s'e'e’ 
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Hindu Law— 20.— Widow— (Conciuded). 

oontMCted during coverture-Personal liability of wido^v Stndhaa b 
HUSBAND AND Wlt’E, 6 B. 470. 

fir^tU on socLd appe,U-3oe HINDU Law (ADOPTION), 6 B. 52L 

Mainten ince— Widow's right to maintenanoe— Gift of property by husband 
“ "n "ourd of widow’s rfght to mauUenance-Natare of "'fe’s >n “ 0 ='- m 
her husband’s property-Transfer by her of her 

husband -Arrears and future maintentnce ' 

deceased husband -See HINDU DAW (MAINTENANCL), 5 B. 99. 

(9) See Hindu Law (Inheritance), 5 B. 662. 

(10) See Hindu Law (Succession), 5 B. ilO. 


PAOB 


21. -Will. 


(1) Bequest for the pirfor7nance of ccremo'ite'i ami 

^ Bequest of undivided share of joint properl 1 f-^ bequest bj a I.indu for 
the performance of ceremonies and Riving feasts to Bi'ihmaos is valid. 

A Hindu has no power to bequeath his undivided share of joint family pro- 

perty. LAKSHMISHANlvAR v. V.aIJNATH, 6 B. 24 ••• 

(2) Gifl—Hmdu law— Conveyance by a Hindu withoiit male ddopfion 

' pendente lite- ^do/ifion from improper 

Hindu without male issue at the date thereof, will bind* his subsequently 

born or adopted male issue. Such issue at birth takes a vested interest 

in such property only as is that of their father at that time. 

G., a Hindu Brahmin without male issue, executed on the 10th September, 
185G, a bakhsJnshpntra (a deed of gift) to JI, containing words to the follow- 
ing eflect :-I have given to you as gift and chanty my proper y at, together 
with my moveable property. [Here follow the particulars of the property.] 
The garden and house, &o., &o , I have given to you as gift this da> of my 
own accord, and 1 have made the same over to you. \ou .shall pay the 
Government assessment and village expenses, aiiu you and your gr.and- 
sons should enjoy the same property gouoratiou a tor S°iwralion, and 
live in peace there. As long as I live I will take the protits, and you 

should maintain mo as if I were one of the members of your 
• » *1 have no ownership whatever in the property , the 

ownership belongs to you from this day. This day I owe no mouoy to any- 
bodv. Whatever property there may bo after my death, other than that 
described above, is all given to you. No person has any claim thereto 
the entire ownership belongs to you. I have given in writing this deed 
in sound mind and of my own accord." The dooumont was registered on 
the Ith October, 1856. M was put in possession of the property, ana 

managed it for sometime. Hep lid the Government assessment, and 

held receipts for the same. On the 6th January, 1858, C addressed a 
letter to the Assistant Magistrate of the place, purporting to revoke the 
bakashiskpaira, and he (C) was restored to possession by that otlieer. in 
1859 , M brought a .Miit (No. 446 of 1859) against ^ or the property. 

Before any decree was passed in it C, on the 6th June, ® , 

plaintilT, who was then eight years of age. The plamtifl was not made a 
party to that suit. On the 2nd April. 1860, the Munsif made a ilccree 
in favour of M, holding that C had executed ihc bakh^hishpUrn and given 
possession of the pr.iporty to M under it. He direoted that properly ° ® 
restored to the possession of M to bo held according to the terms o 
bakhshishpatra. C appealed, but subsequently withdrew his appoa , a 
mitting the execution of the bakhshishpotra and agreeing to gne ® 

proDi'fty to M according tho terms of tbo Munsif s decree. M accor mg y 
obiiUDod possession of the property. On the 16th Mutch, « 

iff brought tho present suit against the grandson of 
dead) for a moioty of the property, on the ground that C, his adoptive 
father, could not alienate more than one-half of the proportj • o 
the lower Courts allowed the plaintiff’s claim, the Court of first J*)® 
being of opinion that tho document was a gift, and did not omd o 
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Hindu Law-21, -WiII-(Co«ci«*d). 

Ld that it bad^be^n ® 

to the High Court, ^ “ testator before his death. On appeal 

Scld^ tb&t th© docQDipnf: U7ac o 

vested the property in M, the donee ‘‘ 

surplus that remained of the income’ af^erni regarding any 

assessment and village expenses in favournf ‘'‘’® Government 

that the donor oouldlot reX i nIZuch 

no power of revocation. ’ “ document contained 

Held, also, that inasmuch as the plaintifi had hon j u . 

ing and decree in suit 446 of 1859 and mioht v,° before the hear- 

it. but was not. could not be Lun^bv the “ P^'‘y 

that he was. therefore at libertv tn're n P'°'r®®dings in that suit, and 
bakhshishpalr a was intended by C when ‘Tx^ecn^’r whether the 

deed or as a will. An ion pendente “ 

same light as an alienation^naenfi lie If a leo P regarded in the 
born to 0 during the suit sS^aon Vn he i son had been 

ing his father’s ancestral property ’must hr^a^lie^ “ 

birthan"dthe:th"ef:^hi:“aLTtmnvltir^^^^^ 

father a property according to the Hindu law in the P,.^ . interest in his 
bay. The circumstances that C might have adr, ^Ji^aidency of Bom- 
purpose of endeavouring to defeat the heth adopted the plaintiff for the 

under any obligation to M not to adop®^nd even^L L"°ha/“'^ 

Rambhat V. Lakshman Chintaman M^vyalIy, fB%30 

CoL“‘the ‘t-® P-vy 

templatioQ of law lu exisieoce at feho Ho either in fact or in con- 

his will-is a general princmTe of H^driaw ‘ake under 

governed by the law of the Mitaksharf as to tho^se gov^nl^bv 

bb.^8.« .. K^STe B’sslfgJ 

Probate— Ravocation— Indian Succession Act fX of 1865) s 2S4— 

-Rewew m testamentary matters-See SUCCESSION ’(ACT x OF S 

(5) See Hindu Law (Alienation), 5 B. 48, 660. 

Hindu Sovereign. 

See Limitation act (XTV of 1959), 5 B. 322. 

Hindu Temple. 

See Limitation act {XIV of iS59j, 5 B. 322. 

Husband and Wife. 

(1) Divorce— Appeal by a wife from order made in suit for w/ » 

Security for cos's —Memorandum of appeal admitted withnm*^^ ^ 
security— Limitation Act XV of 1877 q 5— P^rinA r requiring 

during vacation -Power of Prothonotkry to receive and me ml,°° 

(2) Hind "7'" re-opens -See Divorce 6 8 48™ 

Bindu laio — Widow —Remarriage— Liabilith of widnm mhfx 7.«o * ■ , 

debt cmtracied during widowhood—LiabilUy of wife for d‘>brtonttn 
during coverture-Personal Uabihty of widow - SlrMan -^ 
worn in who was a widow when she executed a monerbond Lf h.c u " 
quently remarried, is personally liable tor the “eb^ He/ hfbihf 
Ui ar merely to her slrtdhan. NahALCHAND v. Bai SIVA 6 b'%70* 

( ) Nature of ^vife's interest in husband's property — Transfer bv him of ■ <. 

est-Release to husband -See HINDU La^W (MAmTENANCE) 5^^^ T""' 

(6) See Divorce, 6 B. 126. 

(6) See PENAL CODE (ACT XLV OF i860), 6 B. 126. 


li) 


(3) 
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Idol. 

(1) See Jurisdiction, 6 B. 122, 

(2) See Mahomedan Law (Wakf), 6 B. 42. 
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Immoveable Property. vt j iqck « 

(1) What is— Jurisdiction— Mofussil Small Cause Coicrts—Act XI s- b 

Suit by Vatandar Makars to recover “ aya.''"—k suit for baluU or aya is 
a claim in respect of a kak belonging to. and forming the emoluments of 
an hereditary office amongst Hindus, and one in respect of immoveable 
and not moveable or personal property. A Mofussil Small Cause Court 
has no jurisdiction to entertain a suit for such a claim. 

There is no difference, in principle, between the haks of hereditary officiat- 
ing Mahars of a village and the haks appendant to the hereditary office 
of a village joshi or of the office of an hereditary priest of a temple and 
its emoluments. The haks of the former are not personal property. 


APPANA v. NAGIA, 6 B. 512 (P.B.) 

(2) What is— Limitation— Act XIV o/ 1869, s. 1. els. 12 and 16— Gran/ by a Ei^u 
sovereign to a Hindu temple— Hindu law to be avvlied to determi^ questions 
of limitation— Nibandha-Aniastha Sadilvar—Khertj Jamabandt 
Paiki— Religious penalty for resumption.— Peishwa, by a sanaa dated 
1790. granted to an ancestor of the plaintiffs, for the supoort of a llindu 
temole. an annual cash allowance of Rs. 350 out of the Antasuui Saatl’^ 
var ” and three khandis of rice out of the “ Khtrij Jarnabandi Paroha^^, 
to be levied from certain mahals and forts mentioned in the sanad. The 
allowances were paid till the death of the plaintiff’s father cm tlw 26th 
December 1859. when the Collector of Tbana stopped them. On the 23rd 
December 1870. the plaintiffs sued to establish their right to the grant 
and to recover six years’ arrears of the allowances. The defendant pleaded 
that the suit was barred by the law of limitation. Tho question for con- 
sideration was whether the suit was governed by cl. 12 or cl. 16 of s. 1 of 
the Limitation Act XIV of 1859. 


Held, by a Full Bench that the grant made by the sanad was “ nibandha.*' 
and that the subject-matter of the suit was immoveable property, or an 
interest in immoveable prooerty, within the meaning of the Limitation 
Act. XIV of 1859, 8. 1. ol. 12. 


Held. also, that tho Hindu law might be properly resorted to for the purpose 
of determining whether the subjeot-matter of the suit was immoveable 
property (i, e. nihandha within the moaning of the Limitation Act XIV 

of 1859. s. 1, ol. 12. 


Assuming that it was incorrect to apply Hindu law to ascertain the nature 
of the grant in question, nevertheless held that tho grant was an intere^ 
in immoveable property within the meaning of tho Limitation Act XIV 
of 1869, 8. 1, ol. 12. Tho grant savoured throughout of locality, and was 
undoubtedly irrosum\ble. inalienable and perpetual. Tho Indian Legis- 
lature did not intend to exclude such property from s. 1, ol. 12 of the Act. 


The Indian Legislature, which passed the Limitation Act XIV of 1859. has 
not given any explanation or deffnition in the Act of the phrase immo- 
veable property,’ but has left suitors to their former ideas on the subject. 
Under these oiroumstances it would bo a hardship upon them to construe 
the Act inconsistently with suoh ideas, inasmuch as they were furnished 
with no guide which could have led them »o suppose that “ immoveable 
property,” according to Act XIV of 1859, meant any thing less than what 
they had previously known as suoh. And that the Indian Legislature 
wore not disposed to be very harsh, is shown by its subsequent more 
developed legislation on the subject of limitation, which to haks and other 
periodical payments assigns tho twelve years’ limit. 

Jleld^ further, that the grant was irresumablo, inalienable and perpetual. It 
was not a grant from tho revenues of the State at large or even of the 
zilla, but was made up of certain small special grants charged upon the 
Antastha Sadilvar, produced by certain special localities in the zilla. 
tho grant was essentially localized, and whatever there might have been 
of contingency or variability in tho levy or application of the Antastha 
Sndilvar previously to tho making of the grants suoh oontingenoy or varia- 
bility ceased to the extent of the grant from the moment of its being made 
to a Hindu temple. 
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Immoveable Property— (Concluded). 

S‘?bi7«Z““ 

is nibandha, whefcher^secured onTaU granted in permanence 

^ - ->1 -a royal personage may create 

"" HsTntil'^ay retrp:mrily““p,?re°^^^ permanently alienated though 
the repair. &o^. &a o7'^th: tentple ® The 

Hari SITARARI, 6 B. 546 ^ OOIitiECTOR OF Thana v. 

(3) Wlwt is— Limitation-Aot XIV of 1859, s. I els 12 an«- i« r- .u "■ 

Hindu sovereign to a Hindu temple— Appl’ioabi'litv of Hindi i * 

mine questions of limitation-Antastha sadilwa- ^^KWr 

parbhare pa.ki-Nibandh-See LIMITATION ActTxIV of IS^iTl 822* 

4 See ACT XVII op 1879 (DEKKHAN AGRICULTURISTS’ RELIEF) 6 B sof' 
(5) See CIV. PRo. Code (act X op 1877) 5 B 463 ^ »• 592. 

Inam Chithi. 

See Vakil and Client, 5 B. 258. 

Inamdar. 

(1) W».-NoUc. .. im 

(3) The Summary Settlement (Bombay) Act VII of 1863 ss 2 6 o To i.- a 

-Suit for oontribution-The Indian Contraot Act IX of 
_ 70-See ACT VII OP 1863 (SUMMARY SETTLEMEnJ, 6 B. 244 “ 

■ndemoity Bond. 

See Stamp, 5 B. 478. 

Indemnity Note. 

stamp dmiy on-stamp Act I of 1879. sch. I. arts. 5 and 28-See STAMP. 5 B. 

Injunction. 

(1) company— Suit by agents of company to restrain it from carrvino in#« ^fr #- 

to" -ppoiot soIiJitorsTo::m"pa“^^^ 

Jomder of causes of action— Same parties suing in different caDaeitifis 

,,, T . ^ COM?ANy! 6“r 

' for a charter-party-Threat 

ened breach of charter-party— See CHARTER PARTY, 6 B. 5, " ^ 

(3) See Execution of Decree, 5 B. 29, 

(4) See Jurisdiction. 6 B. i.i6. 

Insolvency. 

See Execution op Decree. 6 B. 584. 

Insolvent Act (I I and 12 Vic., C. 21). 

S. eO-Trader—Muka^m.-\ mukadam is not a trader within the meaning of 
the Indian fnsolvenc Act. a and 12 Vic., c. 21 and is not twTiL * 

certificate, und^er s 60 

of that Act. /n f/ie wwffer 0 / OOWASJI Edalji 5 B 1 s, du 

Inspection, 

(1) Contract made in 3o7)tbay to be performed up-country—Civ. Pro. Code s iqq 
—D efendant was owner of certain cotton-ginning factories at and near A in 
the Mufassal, and had also a place of business in Bombay. He entflriA 
into a oontraot in Bombay with the plaintiffs to gain certain cotton nf fK« 
plainM’s at the said factories of the defendant in the Mufassal Plaintiff 
brought a suit for damages for the breach of this contract and ‘demandld 
mspeotion, m Bombay, of all defendant’s books relating to the busincM 
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Inspection— (Concitifiei). 

of the said gianing factories belonging to the defendant. The defendant 
was willing to give the inspection asked for ; ont contended that it 
should be had at A. where all the books in question werejrept and object- 
ed to bringing the books down to Bombay as demanded by the plaintiQ. 

Held that the contract though made in Bombay, having been intended to be 
performed at a considerable distance from Bombay, at and neat A. where 
the business of ginning was conducted, and where the books relating to 
the said business were kept. A was the proper place at which to give ins- 
pection. KEVAI.DAS SAKARCHAND v. PESTOSJI NASSBRVAN.TI, 5 B. 

(2) Practice-Civ. Pro. G )ie (Act X of ld771, s- IS^-Discovery-Trial of issue 
before inspection granted— See CiV PRO. CODE (ACT X OF 13(7), 6 B. 572. 


FAGB 


508 


Interest. 

(1) See Execution of Decree, 5 B. 127. 

(2) See mortgage (PRIORITY), G B. 490. 

(3) See STAMP ACT (I OF 1879), 5 B. 470. 

Intervenor. 

See Divorce, 6 b. 41G. 

Jaghir. 

See SARAN.J aM, G B. 593. 


Jaghirdar. 

The Summuy Settlement (Bjinbiy). Act VII of 1863, ss. 6, 9— Inamdar— 
Suit for contri bution— The Indian Contraot Act IX of 1872, ss. 69 and 70 
—See ACT VII OF 1803 (SUMMARY SETTLEMENT, BOMBAY), 6 B. 244. 


Joinder. 

See Limitation act (XV of 1677). 5 B, 654. 

Joint Trial. 

(1) Sjo P^VIDENCE, G B. 124. 

(2) Sie PENAL Code (act XLV of 18G0), 5 B. 63. 

Judge. 

Discretioyi of —Appeal— Revifw -limitation —W^here the law leaves a matter 
within the discretion of a Court, and the Court, after proper inquiry and 
duo consideration, has exercised the discretion in a sound and reasonable 
manner, the High Court will not interfere with the conclusion arrived at, 
even though it would itself have arrived at a different conclusion. 

Consequently whore a District Judge, after due inquiry, refused to admit an 
appeal presented after the time prescribed by the Statute of Limitations, 
the High Court would not interfere with his order. RanCHODJI v. 
LaLLU, 6 B. 304 


udgment. 

(1) Decree- Jurisdiction-Judgment— Native Courts, suit on decree of— Suits in 

India on judgments of Courts in India— Suit on foreign judgment— Juris- 
diction of Small Cause Court — Civ. Pro. Code (Act X of I3i7), s. 434— 
See FOREIGN JUDGMENT, G B. 292. 

(2) Foreign suit on a— Jurisdiction —Company— Winding up— Balance order — 

See COMPANY, 5 B. 42. 

(3) Suit in High Court on judgmsut of Smill Gauss Court — Practice — Aver- 

ments in point— Evidence necessary in such suits — See DECREE, G B. 7. 


Jurisdiction. 

(1) Appeal — Power of the Court of appeal to vary decrees appealed Uom in oon- 

sequeiices of oircumstaucos occurring subsequently to the date of such 
decrees — Partition suit — Death of a oo-parcouor pt JuioUe lite — Decree for 
partition whoa severance —See APPEAVj (GENERAL), 6 B. 113, 

(2) Broach Talukdars’ RsUof Act, XV of 1871— Civil Court jurisdiction — See 

ACT XV OF 1871 (Broach Talukdars Relief), 5 B. 134. 

(3) Caste question— Suit to recover cooking vessels — Regulation H of 1827, s.21 

—See Caste Question. 5 B. 83. 
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Jurisdiction — (Continued ) . 

(4) Cause of aotion— Letters Patpnf 

Suit on foreign judgment-Balance’ order ^P- 

Company, 5 B. 42. order-Service on defendant— Le 

family of " memrofl 

the defendant was the holder of an i.mm alln complained that 

tion of h.a daily offering to the idol some r o^* ““a’ oonsidera- 

“ -"“.I j-r'r “f '• 

ed. Dhadphale V. GUREV 6 B 122 be properly perform- 

°”r.asrn-;fs‘ irg', 

have the right of parading their bundok on ri^P / ° plaintiffs 

next ; for damages for th/ir^asion o^thf “’c 

year ; and for an injunction restrainine the a f ° * eight in a given 

f7) r nT*" Shivram, 6 B ne " “ interfering 

(9) Decree— Attachment— Sae Decree, 6 B. 582. 

(10) Equitable, of High Oourt-3ae Acr XXVIt oP 1866 (Trustees), 5 B. 

(11) Mufassil Small Cause Courts— Act Xf of 1S65 s 6— Sn.> h *. j 

inabars to recover “ava ’*—Immovr^Ah(a u • ^ vatandar 

ABLE PROPERTY, 6 B. 512. property , what is— Sea liVlMOVE- 

(12) Native Courts, suit on dei'pflfl nf Quip.. t j- . , 

6 B. 292. 434-See FOREIGN JUDGMENT. 

(13) 0/ CiviZ CoMrfs —BL)w6a7/ Acf III 0/ 1374— nf ic-Tfl vt • l 

Act III of 1874 nor Act X of 1876 contain ~ 

jurisdiction of Civil CoucGs in a suit brought lo LcVbIUh%Thar^ 

St“o'a"Jol4S.“S ??,V“ ‘ »<•» 5«.w* 

ted an offence (nu„ theft in a dwelling-house) in the territory of TN^ive 

fnnrh '*"**?®® Her Majesty, and was discovered in the territory of 
another Native State in alliance with Her Maiestv and from ‘ 

brought down or came Of his own accord to Ahmedabad' A certificate 

granted to the Political Agent that the offence ought, in his opinion to 

held ^v" • At Ahmedabad a preliminary inq^y’ wls 

Session * committed the accused for trial by the Court of 

Held that the Seasion Court at Ahmedabad was competent to try the offencA 
committed in foreign territory as if it had been committed in the Ahmeda 
bad District under 9 9 of the Foreign Jurisdiction and Extradition Act 

Tu A accused was brought from foreign territory to 

Ahmedabad he was found’* at a place in British India within the mLn 
mg of the section. The expression “ was found ’* used in this section must 
be taken to mean, not where a person is discovered, but where he is aefcn 
ally present. EMPRESS v. MAGANLAIi, 6 B. 622 

/l T> QTv 

US) Keceiving and retaining stolen goods within jurisdiction where the theft was 
committed out of jurisdiction— Indian Penal Code, ss. 410 and 4ll 
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Jurisdiction — {Cancluded), 

Commission to take evidence ; power of High Court to Krant, on applica- 
tion of prisoner— See RECEIVING STOLEN GOODS, 6 B. 338. 

(16) Regulation H of 1827, s. 21— Suit for fees appurtenant to the office of guru 

— JurisdiotiOQ of Civil Courts— ‘See CASTE QUESTION, 6 B* 725. 

(17) Religious rights and ceremonies— Civ. Pro. Code, (Act X of 1877) s- 11— Suit 

by temple committee against Pujaris — See HINDU LAW (RELIGIOUS 

Endowments), 5 B. 80. 

(18) Sanction to proseoute granted by District Judge — Power of sac^ person as 

Session Judge to try the offence— Crim. Pro. Code (Act X of 1872), 
ss. 472 and 473— See SANCTION TO PROSECUTE, 6 B. 479. 

(19) Small Cause Court— Damages on account of rent — Suit for use and occupa- 

tion — Trespass — Ejectment — -Mesne pco6ts — See EJECTMENT, 5 B. 572. 

(20) See ACT XXIU OF 1871 (PENSIONS). 6 B. 209. 

(21) See ACT HI OF 1874 (HEREDITARY OFFICERS. BOMBAY). 6 B. 463. 

(22) See ACT XVII OF 1879 (DEKKHAN AGRICULTURISTS’ RELIEF). 5 B. 180. 

(23) See OlV. PRO. CODE (ACT X OF 1877), 5 B. 249, 630 ; 6 B. 599. 

(24) See CONTRACT ACT (IX OF 1872). 5 B. 65. 

(25) See MINOR, 5 B. 306 ; 6 B. 593. 

(26) See REVENUE, 5 B. 73. 

(27) See SMALL CAUSE COURT, 5 B. 295. 

Jury, 

See Evidence, 6 B. 731. 

Kathiawar State. 

See Civ. Pro. Code (act X of 1877), 5 B. 249. 

Khadki. 

See ACT VI OF 1873 (BOMBAY DISTRICT MUNICIPAL), 6 B. 686. 

Kherij Jamabandl Parbhare Paiki. 

(1) See Immoveable Property, 6 B. 546. 

(2) See Limitation act (XlV of 1859), 5 B. 322. 

Khoja Mahomedan. 

Kboja Mahomedan Administrator with the will Annexed — See FRAUD, 6 B. 703. 

Labourer. 

SoeCiv. Pro. Code (\ct X of 1377), 5 B. 132. 

Landlord and Tenant. 

(1) Building leases— Covenant— Right to sue — Stranger to consideration— See 

ARBITRATION, 6 B. 528. 

(2) Damages “ on account of rent " — Suit for use and occupation — Trespass- 

Ejectment— Mesno proffts— Court of Small Causes— Jurisdiction— See 

Ejectment, 6 B. 572. 

(3) liiamdar — Notice to guit — Ejecimcixi. — Tenants cannot be ejected as mere 

trespassers. If they are yearly tenants, they are entitled to a clear six 
months’ notice to quit before they can be evicted. If they are tenants 
for a term of years or for a life or lives, there must be proof of an expira- 
tion of the term by effluxion of time or of the falling of the life or livos. 
Pandurang SAKHARAM V. Yedneshw.vr, 6 B. 70 

(4) Inamdar— fo quit—Eicctmenl — Partitioyi.—kn i/mnuiar cannot eject 

a yearly tenant without six months’ notice to quit, ending with the 
cultivating year. Nor can he eject other tenants* except on the expira- 
tion of their term of years or other interest in the land. 

Where a family of inanufirs disagree among themselves, and one of them 
obtains a decree for partition against the others, he cannot, in execution 
thereof, eject (without due notice to quit) the tenantry on such portion 
of the land as may have been allotted to him under that decree in a suit 
to which such tenantry were not parties, and by which, therefore, their 
rights are not barred. Narayan BHIVRAV v, KasHI, 6 B. 67 

Land Revenue. 

See Revenue, 5 B. 73. 
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Land Tenure. 

^o,rva--Bhag~^ Alienation previous to Bovihay Act V of lftR 9 a** 7 

Dismemberment of bhaa — The nrin^nai'lk* 1. < ^ 1862 — Attachment — 

is to prevent the further drsme™reLt „rh^^^ ^ of 1862 

villages ; it renders null and void an^ fu bhagdari 
a bhag, other than a recognized sub divis^n^ portion of 

previous alienation. A safeTa nortio^"/?^^^ does not invalidate 

of Bombay Act V of 1862 amounts tn a A' S. previously to the passing 
what remains in the bhagdaThands ooSo'? 

while the portion separated fmm 7 > Ka ^ complete bhag, 

KEB V. THE COlLecTOB OP KaiL 5 B,V7 SHA^’- 

Lease. 

See Stamp act (I op 1879). 6 B. 691. 

Letter of Attorney. 

See Principal, and agent, 5 B. 253. 

Letters Patent, 1823. 

^^1866 (Twstee),*’5 b“T54?''‘°“ ACT XXVII OP 

Letters Patent, 1865. 

01. 12— See Cobipany, 5 B. 42, 

Lex Loci. 

See Parsis, 6 B. 151. 

Limitation. 

used as an acknowledgment giving a fresh starting point for oomoutina ^ 
w period of limitation it must be made in writing and signed before 
as « period of limitation prescribed. If it is to be used 

ft contract furnishing a basis for a new cause of acMon 

tfa^t ?v duly signed as required by the Con- 
Act IX of 1872, s. 25, cl, 3, a bare statement of an account nnf 
being such a promise. Ramji v. DharmA, 6 B. 683 ^ ^ 

(2) of 1871, sch. II, cl. 87— Mutual accounts— Reciprocal demands— See 

Mutual Accounts, 6 B. 134. «emanas— Bee 

(3) Act XII of 1879, ss. 60 and 108— Limitation Act XV of 1877 sch TT 

j /’ ^ Deceased defendant — Application to make legal reDresenfafiTra 

X of im7:°6“B!‘26?“°“ CiV. Ibo^^^o^TIct 

(4) Ap^ication for execution— Civ. Pro. Code, Act X of 1877. s 230— See Ptv 

Pro. Code (act x op 1877), 5 B. 245. 

(6) Deoree-Execution-Aot XV of 1877. s. 14. sch. II, art. 179, cl. 4-TheGode 
of Civil Procedure Act X of 1877. ss. 374 and 647— See CiV. Pro Codf 
(Act X OP 1877). 6 B. 681. 

(6) Decree— Power of the District Court to withdraw applications for execution 

Mufassil Court of Small Cause — Jurisdiction — Civ. Pro. Code (Act X nf 

1877). ss. 25 and 647, sch. II — See CiV. PRO. CODE (ACT X OP 1877) 

6 B. 680. 

(7) Prescription -Act XV of 1877, ss. 23 and 26— Continuing nuisance— 

Easement— See Basement, 6 B. 20. 

(8) Usufructuary mortgage— Mortgage— Subsequent agreement conveying to 

mortgagee for a term of years— Effect of such agreement— “Once a 
mortgage always a mortgage "—Suit by heirs of mortgagor to recover the 
property — Limitation— See MORTGAGE (USUFRUCTUARY). 6 B. 674. 

(9) See Act VI OP 1873 (Bobibay District Municipal), 6 B, 580. 

(10) See ACT XIV OP 1877 (BROACH AND KAIBA INCUMBERED ESTATES) 

5 B, 448. * 

(11) See Arbitration, 6 B. 528. 
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Limitation — {Concluded). 

{\2) See Civ. PRO. CODE (ACT VIII OF 1859), 5 B. 440, 463. 

(13) See Decree, 6 B. 7. 

(14) See EXECUTION OF DECREE, 6 B. 54. 

(15) See JUDGE. G B. 304. 

(16) See Limitation Act (XV of 1877), 6 B. 103. 

(17) See PARTNERSHIP. 6 B. 628. 

(18) Bee VATAN, 5 B. 437. 

Limitation Act (XIV of 1859). 

(11 Li'niMion Acl IX of 1871— Sail to eslabhih title and for arrears. -The 
plaintiS sued the defendants to recover a share of the moome of a certain 
vatan which was admitted to be connected with an hereditary office, but 
was not. strictly speaking, charged upon immoveable property. In 1861 
the pUintifi had brought a previous suit, and obtained a decree declaring 
bis right to share in the vatan, and awarding him arrears for six years. 
Under" this decree he had received payment of his share up to the year 
1860. In the present suit the plainti0 claimed arrears for twelve years, 
viz.y from 1862 to 1874. He admitted that he had received no payment 
for the year 1861, and that his claim for that year was barred. 

The defendants contended that the period of limitation applicable to suoh 
a claim was six years, and not twelve years ; that this was the case, at 
any rate, so long as the Limitation Act XtV of 1S59 wis in force, 
that, therefore, the claim to so much of the arrears as was time-barred 
under that Act could not bo revived by Act IX of 1871. 

IJeUl that whether Act XIV of 1859 or Act IX of 1871 applied to the 
plaintifl’s claim, the period of limitation was twelve years. Article 132 
of sch. 11 of Act IX of 1871 was a distinct provision to that eSact. 
There was no similar prjvision in Act XIV of 1859 ; but all hereditary 
offices and all payments or allowances made on account of such officers 
are to be regarded as immoveable properly within the moaning and 
intention of that Act, and are, therefore, governed by the provisions of 

cl. xii of 8. 1. 

It was also contended on behalf of the defendants that oven if the period 
of limitation were beld to bo twelve years, the plaintiS’s claim was never- 
theless barred in toto, inasmuch as he admitted that he had received no 
payment on account of his share for thirteen years preceding the institu- 
tion of the suit. In supoort of this contention the cases of Raiji ^Ianor 
v. Desai Kitlianrai and MaivaH v, Ba/nnu; were cited, where it was 
laid down that the cause of action to establish title, and the cau>e of 
aotioD to recover arrears which rest on such title, are not distinct and 
independent of each other; so that if the former be barred, even the 
arrears which may bo within the period of limitation cannot bo recovered. 

Held, that, while this is the rule which must bo applied to cases in which 
a plaintiff must establish his title before ho can ask for arrears acotuing 
due under such title, the same rule does not apply where, as in the 
present case, the plaintiff has in a former suit obtained a decree declara- 
tory of his title. It is no longer necessary for him to establish his 
periodically recurring right against any person who is bound by that 
decree : and that being so there is nothing m the law of limitation which 
can bo construed into a rostrictiou of the plaintiff’s right to recover the 
arrears falling duo within the period of limitation. GHHAG.XNLAIj v. 
BafUBHAI, 6 B. 63 

(2) S. 1. els. 12 and 16 — Grant btf a Fliniu sovereign to a HMii temple — ArpU- 
' cabihly of Hindu law as to determine questions of limitation — Anfosthci 
sadibo ir^Klieni jamibandi varbharc puki^Nibinih^Wliat is immovS' 
able property. Poishwa. by a sanutd dated 1790, granted to the 
temple of Sliri Vyankatosb. at Mahim, an annuil sum of Rs. 350 in cash 
out of the “Anlastha sadilwar," and throe khandis of rice out of the 
" kharij jamabandi parbharo” liorivablo from the several mahals and forts 
therein particularly mentioned. The Collector of Thana slopped these 
allcwances in 1859, when the plaintiff’s father died, and the plaintiffs in 
1871 claimed to have their right established to the benefit of the above 
grant. 
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iltatlon Act (XIV of 1 859)- (Continued) 

Beld {per Sargent, J.)— 

'• thafthe sf[rtlirer:‘7en immoveable property, and 

Limitation Aot XIV of 1859 Prov.s.one of cl. 12 of s. 1 of the 

“-e mle laid down 

I^esaz Kallianrayaji) their LordtihinQ inr a a Faiesayigji v 

which determine the nature of ^the pIaint1fft®'*/° the facts 

allowance itself, and to confine fchfl annr^ ° ^1“’ “ot merely of the 

in which the “ subject of the suit ” hTs qnch°“ ®»ses 

ter as that only Hindu law an^i such a distinctive Hindu charac- 

mine its quality and nature. legitimately invoked to deter- 

|aL‘ dt "vet wt 

Here the grant, from the object which it had in viflw ^ immoveables, 
be one in perpetuity, and the fund out of whiVh Z’ deemed to 

was to be paid was derived from a permanent sourM'^ allowance 
the characteristics of permanency and dnrtihiNf-« ‘ -t^bad, therefore, all 

Beld {per Meevill, Jj— 

'• 'oJr srL'rsrrf-'ir'’, “•* 

of the Limitation Aot XIV of 1859. ^ visions of cl. 12 of s. 1 

^ ^'be judgment of the Privv Pnnr. m ■ 7 

Fatesanaji v. Vesai Kallianr ay a ji it would appear ^haf Baharana 

their Lordships intended to lay' down is this n/f tLr 

possible to do so. the terms “ immoveable property ” an 

immoveable property ” in Act XIV of 1859 much interest in 

ral principles of construction ^threfere^^^^^^ 

sued for, and not to the status, race, character, or religfon'of^hl 
to the suit: but that in exceptional cases in which tho ^ ‘^©Parties 

of such a special and exceptional character that itQ n ^'bmg sued for is 

termined without reference to tL speofariXe.ulLr ?at 

sect or class, in such oases, and in such cases oniv fho i ^ ^ particular 

class may properly be referred to as furnishing a giide Irthe'^det '''' 
tion of the question, ® eoiae co the determma- 

3. The Privy Council has thus laid down a rule and an flirppnfj^„ 

question in every case must be whether the rule or fba o ^ ^be 

The rule is that the terms immoveable Pmpertv ’. and “Tn'te 
moveable property ” are to be held to include.'^rot onW lanf and h “ ’®- 
and such other things as are physically incaD^b 'I nf houses, 

but also such incorporeal heredicameuts as ^is'^ue out of 
connected with, immoveable property properly so called ana 
therefore, savour of the reality ’V* J. righ ts of com^^^ 
and other profits in a/ieno 5ofo, rents, pensions and annuitil^ 

net°tv an interest in immoveable 

petty. Pensions and annuties not secured upon land houses orthA?/^* 

as clearly do not constitute such an interest. When a classification pa^ 

thus be made, it ought to be so made without reference to the oharacttr 
of the party claiming the right. ® ooaracter 

4 . But there may be cases in which the test prescribed by the rule fail. 

or IS very difficult of application, and then will come in fhe operation nf 

^be duty of th7coa rt to 

law^ of' arbitrary definition contained in the mligious 

of the claimant: eg,, m the instance of an hereditary cffice^^a 

Hindu community incapable of being held by any person not a Hindu 
The claim now in question is a claim to an annuity granted bv a Hindn 

sovereign to a Hindu temple. The annuity is not made I charge upon iLnd! 

1023 


Page 



GENERAIi INDEX. 


(6) 

(7) 

( 6 ) 


Limitation Act (XIV of l%59)-(Concluded). 

and it is not. thetelore, gacoording to general principles 

tmmoveable property. That being so. it is not necessary to go lurther. 

THE COLLBCTOK OE THAN.\ V. KBISNANATH GOVIND, 5 B. 322 ... 

(31 S 1. ols. 12 and Id— Grant by a Hindu sovereign'.to a Hindu t^empk—mndu 
law to be applied to determine questions of limitation— Nibandha What 

is immoveable property-Antastha 8»^‘‘''*‘V^MM!Av?^BEE°PBOPERTy 
Paiki— Religious penalty for resumption — Sea IMMOVEABLE PROPERTY, 

6 B. 546. 

(4) S. 1. ol. 13— Hindu law— Mitakahara— Alienability , by a , ,0^0^ 

undivided share of ancestral estate— Will — Res ]udtcata Act VIII of 1859, 
s. 2-300 HINDU Law (ALIENATION), 5 B. 48 
( 6) S. 4— 4c&rtou)/fid<7meuf— Sif/naiurc.— Where an account stated was 
^ by a debtor himself with his name at the top of the entry, ^ , 

be sufficiently signed within the meaning of s. 4 of Act XIV ol looy. 
ANDARJl KALYAKJI V. DULABH JBEVAN, 5 B. 88 

Bs. 20 and 22— See EXECUTION OF DECREE, 5 B. 673. 

See CIV. PRO. CODE (ACT X OF 1877), 5 B. 680. 

See EXECUTION OF DECREE, 6 B. 54. 

Limitation Act (IX of 1871), 

ni S 20a sob. II, art. bd—Achiioiolcdgment — prescribed period.— The expres- 
' * sion " prescribed period ’* in 9. 20a of the Limitation Aot IX of 1371means 

the period prescribed by that Act. 

Whore a suit was brought on the 11th September, 1877, for money paid by 
the plaintiS on the 16th November. 1868, to the use of the defendant, and 
the pUintifl based his claim upon two acknowledgments of the ^defendant 
in writing, of which the 6rst was dated the 3rd November, 1872. 

Eelil, that, to bring the case within s. 20a of the Limitation Act IX of 1871, 
the tirst acknowledgment should have been made before the expiration of 
the period prescribed by art. 59 of soh. II of that Act, ri3., three years 
from the period whoa Che money was paid. LUVAR CHUNIL.aLv. LUVAR 
TRIBHOVAN, 5 B- 688 

(2) S. IL arts. 43. 143-306 ACT VI OF 1873 (BOMB.VY DISTRICT RlUNICIP-AL). 

' ‘ 6 B- 580. 

(3) Ari> 40 — Partition saif — Bombay Act V of 1864. — PlaintiS in 1876 filed a 

3Uit to establish his right Co and to recover a fourth share of certain pro- 
perty which be alleged to be ancestral. He stated his cause of action to 
have accrued on the 17th May 1871, on which day he had been disposse^od 
by an order by the Mamlatdar, made under Bombay Aot V of 1864. The 
District Court hold that the suit was barred by art. 46, soh. II of the 
Limitation Act IX of 1871. 

flefd, by the High Court, on special appeal, that art. 46 did not apply, and 
that the suit was not barred. BhaGUJI v. ANIABA, 5 B, 25 

(4) Sch, II, art. 46 — Partition — Res judicata — Bombay Act V of 1864. 

Act 46 of 8Ch. II of the Limitation Act (IX of 1871) is not applicable to a 

partition suit. 

In 1871 the plaintiff sued to establish his solo right to a portion of a field on 
the ground that it had been allotted to him by partition. The defendant 
also claimed it as his share obtained by partition. The Court rojeoted the 
plaintiff’s claim, holding that no partition had taken place, and that the 
field was the joint property of five co-parceners, including the plaintiff ana 
defendant. In 1878 the plaintiff brought a second suit for a partition of 
the field, including the portion for which his former suit had been insti- 
tuted. 

Beld, that the present suit for partition was not barred by the previous suit 
which was brought to establish the plaintiff’s solo right to the lands in 
question. SHIVRAM v. NARAYAN, 5 B. 27 

(6) Bch. II, ol. 87— See Mutual ACCOUNTS, G B. 134. 

(6) Soh. II. art. 132— See LIMITATION ACT (XIV OF 1859), 5 B. 68. 

(7) Soh. II. arts. 1G6 and 167— Decree or order in regular suit— Aot XIV of 1859, 

89 . 20 and 22— Application for execution in suits instituted before 1st 
April 1873— See EXECUTION OF DECREE, 5 B. 673. 
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Umitatlon Act (IX of lS7\)---(Conclzided): 

(8) Sch. II. art. IGl— Decree— Application to enforce decrce.^G obtained a decree 

against the defendant on the 29bh November. 1867, and applied for execu- 
tion of it on the 23rd July, 1870. After GAs death, his son made an 
apphcation on the lObh March, 1871, praying for substitution of his name 
in the place of his deceased father, and that the money duo under the 
decree should be recovered and paid to him as heir of the original plaintiff. 
On the 3rd January, 1874, and several times subsequently, the son 
applied for execution of the decree, his last application being in 1878 
Both the lower Courts held that the application of the 10th March, 1871* 
was not an application “ to enforce or keep in force the decree that the 
application of the 3rd January, 1874, was, therefore, barred by limitation 
having been made more than three years after the first application of the 
23rd July, 1870. and that, consequently, the subsequent applications were 
barred. On appeal to the High Court. 

Held that the application of the 10th March, 1871, was an application “ to 
enforce the decree,” and fell within art. 167 of sch. II of Act IX of 1871, 

The High Court accordingly reversed the orders of the Courts below, and 
directed that the decree should be executed, as prayed by the application 
of the 3rd January, 1874. GOVIND ShanbhOG v. AppayA, 5 B. 246=^5 
Ind. Jur. 534 

(9) Art. 167—See EXECUTION OF DECREE, 5 B. 29. 

(10) See Civ. Pro, Code (Act x op 1977), 5 B. 680. 

(11) See Execution op decree, 6 B. 54. 

Limitation Act (XV of 1877). 

(1) Application for certificate of sale — -Civ. Pro. Code (Act VIII of 1859), s. 246 

— Possession without certificate — See CERTIFICATE, 5 B. 206. 

(1-a) See ACT XVII OF 1879 (Dekkhan AGRICUIiTURlSTS’ RELIEF), 6 B. 31. 
(1-6) See Giv. Pro. Code (Act X of 1877), 5 B. 680. 

(2) S. 5 — Period of Limitation expiring during vacation — Power of Prothono- 

tary to receive and file memorandum of appeal presented on the day the 
Court re opens — See DIVORCE, 6 E. 487. 

(3) Ss. 9, 13 awd 20 — Defendant's absence from British India— Computation of 

the period of limitation— Adjusted and signed account — Payments under 
s. 20 of the Limitation Act.— Ss. 9 and 13 of Act XV of 1877 adopt the law 
of limitation in England, and they must be read together in computing 
the period of limitation. Where the statutory period has once begun to 
run in respect of any cause of action, the subsequent absence of the 
defendant from British India will not stop it from running. 

Where, subsequently to the adjustment of his account with the plaintiffs, 
the defendant had beencrediced with amounts of surplus proceeds of goods 
and of a hundiy held, that such amounts were not payments within the 
meaning of s. 20 of the Limitation Act. 

The defendant adjusted and signed his account with the plaintiffs in Bom- 
bay, on the I3th of January, 1871, and shortly afterwards went to reside 
out of British India, in the territories of His Highness the Nizam. There 
was no subsequent payment of interest as sicch, and no payment of any 
part of the principal. 

Held that the plaintiffs’ suit for the balance of the account was barred by 
the law of limitation, not having been brought within three years after 
the adjustment— N aRRONJI BHIMJI v, Mugniram CHANDAJI, 6 B, 103. 

(4) S, 19 -Acknowledgment— Signature *— the whole of an account stated 

{jchata) was written by a debtor himself with the introduction of his name 
at the top of the entry, the khata was held to be sufficiently signed within 
the meaning of Act XV of 1877, s. 19. JEKISAN Bapuji v. Bhowsar 
Bhoga JetHA, 5 B. 89 = 5 Ind. Jur. 427 

(5) B. 19— See Limitation. 6 B. 683. 

16) S. 20— Part payment — Dxeculionsale*—A. sum realized by an execution sale 
cannot be considered part payment within the meaning of s. 20 of the 
Limitation Act, XV of 1877, so as to give a new period of limitation. Ram- 
CHANDRA GaNESH V. DEVBA, 6 B. 626 

(7) Ss. 23 and 26— See BASEMENT, 6 B. 20. 
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Limitation Act (XV of [Continued) ■ Page 

(8) S. 25 — Native dale — Month. — The plaintiff sued on a note, bearing a native 
date, Ashad Vadya 13th, Shake 1799 (7th August. 1877), and containing a 
stipulation for payment o! the money to this effect in the month of 
Kartik, Shake 1799, — that is to say, in four months — we shall pay in full 
the principal and interest.'" The plaint wa? filed on the 6th December, 

1880, in the Court of Small C lusas at Poona. The Judge was of opinion 
that the claim was barred. On his referring the case to the High Court for 
its decision. 

Beldy that the period of four months was, for the purpose of ascertaining 
whether the suit was barred by lapse of time, to be calculated according 
to the Gregorian Calendar, under s. 25 of the Limitation Act, XV of 1877, 
and that the claim was not barred. RUNGO Bujaji v. Baba.TI, 6 B. 83 ... 513 

(9) Sch. II, art. 49 -Time whet '^detainer's possession becomes unlawful" — Sale of 

imvi'iveable property in the Mufassal — Decree for specific performance oper- 
ates as a c atveyance — Contract for sale of moveable and immoveable pro- 
perty combined— Indian Contract Act, s 85 — Joinder of causes of action — 
Objection, not taken in the Court of first instance, too late — Act X of 1877, 
s. 44, — In tbo Mufassal of this Presidency the transfer of the ownership 
of immoveable property to a vendee who has obtained a decree ordering 
the speci6o performance of the oontract of sale to himself, does not wait 
for the execution of a conveyance— even if the vendor is required, as he 
seldom is, to execute such a conveyance — but is effected by the passing of 
the decree itself coupled with the payment of the purchase-money. 

A entered into an agreement with B« for the purchase of moveable and im- 
moveable property, and paid a deposit. Under such an agreement, by s. 85 
of the Indian Contract Act, the ownership of the moveable property would 
not pass before the transfer of the immoveable property. B, instead 
of conveying to A, the property agreed to be convoyed to him, con- 
veyed it to C, and put him. C. in possession. A brought a suit against C 
and B, and obtained a decree setting aside tbo conveyance to G, and 
ordering B specifically to perform his oontract and execute a conveyance 
of the property to himself, A. This decree was confirmed on appeal. B. 
refusing to execute the conveyance to A, the conveyance was executed by 
the Court, under the provisions of s. 202 of Act VIII of 1859. Cstill 
detaining possession of the moveable and immoveable property in question, 

A brought this suit against him to recover possession of the same. The 
suit was brought within throe years of the final decree of the Court of 
Appeal in the former suit, ordering a conveyance of the property to be 
executed to A, but not within three years of the date of the agreement to 
purchase, and it was contended that as to the property, the suit 

was time-barred. 

Held, that the suit for the possession of the moveable property was not time- 
barred, as the right to possession of both the moveable and immoveable 
property accrued to A, at the earliest, on the date of the final decree for 
speoifio performance of the agreement of sale, and it was from that time 
that the “ detainer's possession” first became unlawful under art. 49, 
sch. II of Act XV of 1877. 

An objection that the plaintiff has joined together causes of action which, by 
s. 44 of the Civ. Pro, Code, may not be joined together without leave 
first obtained, is taken too late if it is t^kon for the first time in the Court 
of Appeal after the case has been already hoard on its merits. DHONDIBA 

KRISHN.V7I Patel V. Ramchandua Bhagvat, 5 B. 554 = 6 Ind, Jur. 92 365 

(10) Sch. TI, arts. 60 and l\G— Registered bond— Compensation for breach of 

cont) act.^—^ suit to recover a specific sum of money duo upon a registered 
bond or other written contract is a suit foe compensation for breach 
of contract in writing registered, within the meaning of art. 116 of 
sob. II of Act XV of i677, and may bo brought within six years from 
the time when the period of limitation would begin to run against a suit 
broughton a similar oontract which is not rogiatered, GanesH KRISHNA 
V. Madhavrao Ravji, 6 B. 76 507 

(11) Sch. II, Art. 122 — Decree — Suit on decree the execution of which is 

barred— See DECREE, 6 B. 7. 

(12) Art. 122— See DECREE, 6 B. 7. 
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(16! 


^Tiosl from share-See Hindu Law (Parti- 

%ODU^lcTToF'\mK 5^63.“ property-See CiV. Pro. 

m.rl9a/£p^L% o( thellmituoo 

mere mooey ’ deo;ee! ’ t'o Thioh tLrel^ "" f to obta.n a 

»eecnte:’duelSe^TAD°^,5B^'l? 

o7TaS' lie L" 

pr iiaT'bet g ^rit^f^Lrir ='te?"ra^u:^ o^f L^n'rr JfTrS 

August, 1877, and payable on demand. The action beina harroH 

the principal debtor under Limitation Act XV of 1877. !ch II arT'^ 

th! referred to the High Court, whether under’s 72 of 

the Dekkhan Agriculturists’ Relief Act, XVII of 1879 the aarLnif • f 
surety was still liable for the amount sued for, * agnculturist 

^aft’ ‘ ^sch’“ H ‘o^® The 7 fTT as against the principal debtor under 
aru. oy, sen. 11 of the Limitation Act. vet the anrci^t, 

agriculturist, was still liable, inasmuch as s, 72 ol th#* Deklrhan^A 

culturists; Relief Act which extends the period of limitation in tL casf of 

suits against agriculturists, applies to all agriculturists, whether ptin 

oipals or sureties, IQ the districts affected by that Act. et“er prm- 

7 Contraot Act IX of 1872 considered in connection 

1879 ^HTiA^rTr!, v ‘‘*® Dekkhan Agriculturists' Relief Act. XVII o“ 

1879. Hajarimal V. Krishn.ar.av, 5 B. 617 = 6 Ind. Jur. 139 

(17) Art. 161 See OlV, Pro. CODE (Act X OF 1877). 6 B. 146, 

(18) Art, 162— See DIVORCE, 6 B. 416. 

cS,hr o, i.„ .. £ 

The provisions of the I^ndian Limitation Act (No. XV of 1877) do not apDiv 

to applications to a Court to do what it has no discretion to refuse nor tn 

applications for the exercise of functions of a ministerial character 

VlTHAL JANARDAN v. VlTHOJIRAV PUTLAJIRAV, 6 B. 586 = 7Ind’ 

V ur« oo * 

(20) Art. 178— Ciu. Pro Code, Act VIII of 1859, S 5 . 256. 257, 259; Act X of 1377 

5 . 3 16 -Pwre/iaser ’5 right to certificate of sak—Certifi ate of sale avvlica 

/or.— The applicant purchasetJ certain land at a Court sale on’ the 17th 

February, 1876. The s*le was confirmed on the 20th March of the same 

year. The purchaser did not apply for a certificate of sale until the 10th 
March, 1880, 

Held, that the application was barred by the Limitation Act XV of 1877 
sch. 1 , art. 178. * 

Held, also, that the purchaser’s right to a certificate of sale accrued to him 
under ss. 266, 257 and 259 of the Civ. Pro, Code, Act VIII of 1859. on the 
20th March, 1876, when the sale was confirmed. Inre KHaja Patthantt 
6 B. 202 

(21) Arts. 178-179 — See EXECUTION OF DECREE, 5 B. 29. 

(22) Cl. 180 — Decree — Execution— Civ. Pro. Code {ActX 0 / 1877), s. 230 

The plaintiff obtained a decree of the High Court of Bombay against 
the defendant on 22nd February, 1867. The defendant, after the passing 
of the decree against him, resided in Ahmedabad. In July plaintiff 
assigned bis decree to L, who in 1876 assigned it to M. From lime to 
time M obtaiced orders for the execution of the said decree, but was 
always unable to proceed to execution. The last order for ezecutiou 
made by the High Court was on the 4th February, 1879. In April, 1879 
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the decree was transmitted to the Court at Ahmedabad for execution, and 
that Court in September, ]879, issued a warrant of arrest against the 
defendant, against the order for which the defendant appealed. The said 
order was confirmed by the High Court on 10th February, 1880. In April, 

1881, the defendant was in Bombay, and M, the decree-holder, obtained 
a summons calling on defendant to show cause why the decree should 
not be executed against him. On 3rd May, the summons was made 
absolute. The defendant appealed, and contended that the application 
for execution was barred by limitation under s. 230 of the Civ. Pro. Code 
fAct X of 1877), which was to be read with cl. 180 of sch. II of Limita- 
tion Act XV of 1877. 

Held, that the application was not barred. Cl. 180 of the second schedule of 
the Limitation Act XV of 1877 was intended to be independent of s. 230 
of the Civ. Pro. Code, and not to be in any way controlled by it. S. 230 
does not apply to decrees made by the High Court. Mayahhai v. 
TriHHUVANDAS, 6 B. 258 ... 629 

Lingayats. 

See HiNoa Law (Adoption), 6 B. 524. 

Lis Pendens. 

(1) Decree— Sale pendente lite— Prior attachment,— O q the 29th June, 1876, 

the plaintiff obtained a money decree by consent against Ramapa, the 
father-in-law of the defeudant. 

On the 24th of July, 1876, the plaiutiff attached a house of Ramapa. 

On the I2th October, 1876, the defendant sued Ramapa for maintenance, 
and alleged that the house in question was the properi-y of her deceased 
husband and Ramapa, and she claimed the right to continue to live in it. 

On the lOth of November, 1876, and during the pendency of the defendant's 
suit against Ramapa, the house was sold under the plaintiff’s decree 
against Ramapa, and the plaintiff himself became the purchaser. 

On the 20th of June, 1877, the defendant obtained a decree against 
Ramapa in terms of the prayer of her plaint. 

On the 27th of August, 1879, the plaintiff brought the present suit to eject 
the defendant from the house. 

Held, that what the plaintiff bought from Ramapa was his right, title and 
interest in the house, which, being subject to the decree in the defend- 
ant’s pending suit, the plaintiff’s purchase was likewise subject to the 
same, and the circumstance that the plaintiff had placed a prior attach- 
ment on the house made no difference. The plaintiff, therefore, could 
not eject the defendant during her lifetime. PARVATl v. KiSANSING 6 
B.567 ... 833 

(2) See Appeal (General), 6 B. 113. 

(3) See HINDU Law (Will), 5 B. 630, 

(4) See Registration, 6 B. IGS. 

Lunatic, 

Imbecile— Inability to understand proceedings— The Code of Criminal Troceduro 
fX of 1872), S3. 186 and 423— See Crim. Pro, CODE (ACT X OP 1872) 

5 B. 262. 

Mahant. 

Office of — Marriage— Evidence — Forfeiture — Burden of proof — See GOSSAINS 
5 B. 682. 

Mahomedan Law. 

1— ALIENATION. 

2. — Gift. 

3. — guardian. 

4. — Inheritance. 

5. — Minor. 

6. — WAKF. 
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Mahomedan Law— I -Alienation. 

svts S-? es I rifr' 

— 2— Gift. 

property ^ hb'^wo'^e^p^TwT'^GuTam bequeathed his 

joint tenants with Gulf m Rasul - bn^t fhfTf? ®'’ to be 
possession of the propertrsubieot to ^nv ^ .la‘t«.oontinued in exclusive 
to a share in, or a ohargrupon it Gnl/Trf^R ^ which they might establish 
made a gift of that property to h!« Rasul, by a written instrument, 

ants, disinheriting his elder son the pSiF”’ 

which admits of partition, is certainly in undivided property, 

KS: 5 B. ‘238^'“ - oi-uLTancU'^^^^U 'Y m 111.“ah :! 

“SZ ; ",S ”«“a to iSX' “ 

co-parceners. The plaintiff on thp^'f under a decree against her 

declaration of his ri^ht to 7hp sued for a 

and that she had failed, in executing her decree, to eject the defend^t 

of gift the donor was 

could^ot which was in possession of a mortgagee, and 

seTl the same " gift of it, although "sL could 

When the donee is a minor, possession may be had by a trustee on his 
behalf. MoHINUDIN v. MANCHERSHAH, 6 B. 650 = 7^Ind. Jur. 91 

3. — Guardian. 

Sale of viiiwf-s properhj-Validity of such sale-Guardian^ Sanction of sale 
r uling authority, ^The plAintiSsned to recover her husband’s share 

as he[r^ro*f persons became entitled 

nf M ^ ^ property had been sold to the defendants by the heirs 

minority of the plaiutiff's husband, his elder brother 
norf transaction. It was proved that the sale of the pro- 

perty to the defendants had been approved of by H, who was the agent 

Of the Governor of Bombay at S. and the representative of the ruling 
authority in the management of M.’s estate The plaintiff contended that! 
according to Mahomedan law, it was not competent for the elder brother 
ox a minor, as guardian, to alienate a minor’s property. 

Beld that the sanction of the ruling power constituted a sufficient authority 
tor the aot of the guardian, provided that the transaction was one which 
according to Mahomedan law, a duly constituted guardian might have 
entered into on behalf of his ward. That law permits a guardian to sell 
the immoveable property of his ward, when the late incumbent died in 
debt, or when the sale of such property is necessary for the maintenance 
of the minor. The evidence in the present case showed that the indebted- 
ness of M, and the distressed condition of his heirs existed in a sufficient 
degree to justify the sale of the whole property of the heirs. Hussein 
BEGAM v. ZiA-UD-NISA BEGAM, 6 B. 467 


4,— Inheritance. 

Wakf— Mahomedan law— Grant— Descent per s/irpes— Restricticn without 
names — Direction to pray for perpetuity of Government— See Mahh 
MEDAN- (WAKF), 6 B, 88. 
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Mahomedan Law— 5.— Minor. 

(1) See Mahomedan Law (Gift), 6 B. 650. 

(2; See MaHOMEDAN LAW (GUARDIAN), 6 B. 467. 

6.— Wakf. 

(1) Grant — Descent per stirpes— Resiriciion without names— Direction to pray 
for perpetuity of Government. — A sanad of the Emperor Shah Jehan» 
d^ted A.D. 1651 52, graoted in imm to ooe Siyad Hisan the village of 
Dharoda and certain lands of another village in these terms : — “ Let the 
whole village above mentioned, as well as the above-mentioned land, be 
hereby settled and conferred as above, manifestly and knowingly as a 
help for the means of subsistence for the children of the above-mentioned 
Sayad Hasan without restriction as to names, in order that, using the 
income thereof from season to sea<^oa and from year to year for their own 
maintenance, they may engage themselves in praying for the perpetuity of 
this ever-enduring Government.” 

Held that this grant did not constitute wakf, or a religious endowment, 
making the village descendible to the issue of the donee per stirpes (that 
is, allowing ropresentation) rather th an according to the ordinary Maho- 
medan law ; and the direction that the donee and his issue were to pray 
for the perpetuity of the then existing Government meant no more than 
an inculcabion of gratitude for the gift ; and that neither neglect to ful- 
fil the direction nor the downfall of the Government would work a for- 
feiture or avoidance of the grant. 

Although a grant m iy be a religions endowment, such is neither 

necessarily nor even generally its nature. Hence the use of term mauzif 
{alias wazif or wazifa), with regard to the grant of a village, does not 
stamp the grant as a wakf or religious endowment. SAYAD MaHOMED 
ALI v. Sayad Gobar ali, 6 B. 88 

(2) Power of revocition— Reservation of rents and profits to donor for life — Ulti- 
mate dedication of proptrty to charity with intervening prirafp interests— 
Rule against pc'petuUies how far applicable in a col my subicct to EnCflish 
law— Char Utes, what are — Trust for mainteriance of idol, for benefit of 
poor, for buildmg tanks — Dedication by minor— Subsequznt ratification — 
Estoppel, — A wakf must be certain as t^ ths property appropriated, un- 
conditional, and not subject to an option. It must have a final object 
which cannot fail, and this object must bo expressly set forth. 

When a wakf is created, the reservation in the deed of settlement of the 
annual pirofits of the property to the donor for life does not invalidate 
the deed. If, however, there is a provision for the sale of the corprxs of 
the property and an appropriation of the proceeds to the donor, the settle- 
ment is invalid. 

If the condition of an ultimate dedication to a pious and unfailing purpose 
bo satisfied, a wakf is not rendered invalid by an intermediate settlement 
on the founder’s children and thoir descendants. The benefits these suc- 
cessively take, may constitute a perpetuity in the sense of the English 
law ; but according to the Mahomedan law, that does not vitiate the set- 
tlement, provided the ultimate charitable object be clearly designated. 

The rule against perpetuities extends to a colony in which English law is 
enforced only so far as it is adopted to the oiroumstanoes of the commu- 
nity. The ease of “ charities useful and beneficial ” to the community is 
an exception to this rule. It is for the Courts to pronounce whether any 
particular object of bounty falls within this class. In order to decide this 
question they must, in general, apply the standard of customary law and 
common opinion amongst the community to which the parties interested 
belong. Oojeots which the English law would possibly regard as super- 
stitious uses are allowable and eommondible according to Mahomedan 
law. A trust for the benefit of the poor, for aiding pilgrimages and mar- 
riages, and for the support of wells and temples, is a charity amongst 
Mahomodans. The law and opinion of Mahomed \ds regard such a trust 

as a charity ; and granting there is a oharitv. the objection to a perpet- 
uity fails according to the principles of the English law. 

Where the proposed object of the endowment is one which is directly con- 
trary to the public law of the State, the above rule does not apply, 
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Mahomedan Law^ 6.~~Waki--{Concltided). 

By an 1 denture of voluntary settlement, dated IQth March, 1866 P a Mahn 

desoendantB at the, r discretion The rents Ld profitronirwere to be 
noit distributed among such descendants for over, the corpus of the pro- 
petty being kept intact. (-3) Iq case there should be no such descendants 

or IQ the event of failure to such descondanr, 8, the rents and profits were 

ffoinp tn T purposes, such as expanses of poor pilgrims 

going to Mecca, building mosques, funeral and marriage expenses of poor 

font ^ execution of the settlement the trustees 

possession of the property, and for fifteen years continuod to pay the 
cents and profits to the settlor. The settlor was married in 1866 to H 
and there was issue of the marriige only one son, who died in 1872 an 

emameda widow. In 1881 she became desirous of revoking the above 
settlement, and under s 527 of the Civ. Pro. Code (Act X of 1877) she 
stated a case for the opinion of the Court, contending that she could law- 
fully revoke the trusts declared by the said indenture : that if she 
could not revoke, then that the trust therein declared in favour of charitv 
was void for remoteness ; and generally that she was. under the ciroum- 

trustee' property reconveyed to her by the surviving 

.Hefd that the settlement was irrevocable. The dedication having been once 
made could not be recalled. The interposed private interests, which 
might or might not endure, did not avoid the ultimate charitable trust. 
According to Mahomedan law the latter gave effect to the former Should 
the intermediate purposes of the dedication fail, the final trust for charity 
did not fail with them. It was but accelerated, being itself regarded as the 
principal object in virtue of which effect was given to the intervening dis- 
position. Charitable grants being thus tenderly regarded, it would be incon- 
sistent that a power of revocation should be recognized in the grantor. 

Held, also, that although the dedication by a girl of fourteen was not to be 
upheld without inquiry, yet the transaction never having being questioned 
by her husband during his life, and she having for fifteen years confirmed 
her own act by a continued acceptance of the profits of the estate from 
the trustees, could not with reason contend that the dedication was invalid 
on account either of its ceremonial defects or of a want of an accompanying 

volition. Fatm^bibiv. THE ADVOCATE- General OF Bombay 6 b 42 

= 6 Ind. Jur. 253 

-Malicious Prosecution, 

Action for — Reasonable and probable cause — Effect of order of discharge of a 
person accused of an offence before a Magistrate — Presidency Magistrate’s 
Act IV of 1877. 99. 87, 121, 122—806 ACT IV OP 1877 (PRESIDENCY 
Magistrate), 6 B. 376, 

Mamlatdar. 

(1) See Grim. Pro. Code (Act X of 1872), 5 B. 387. 

(2) See Limitation act (IX op 1871), 5 B. 25. 

Mamlatdar's Court. 

See Sanction, 5 B. 137. 

Manager. 

(1) Hindu law — Joint Hindu family — Practice — Parties — Decree against mana- 

ger binding on members of family, although not parties to suit — Civ. Pro 
Code, Act VIII of 1859, s. 2—800 HINDU Law (JOINT Famly), 5 B. 685. 

(2) Hindu law — Minor— Mortgage by manager — Decree against manager — Sale 

—Suit by minor for caocelment of sale — See Hindu IiAW (Alienation) 

6 B. 664. 


PAGE 


485 


1031 


CxENERAL INDEX. 


(Concluded). PAOH. 

(3) See Hindu Law (Joint Family), 5 B. 38. 

(4) See Minor, 6B. 593. 

Married Woman. 

See Gift, 5 B. 268. 

Mesne Profits. 

(1) See E.IECTMENT, 5 B. 572. 

(2) See Small Cause Court, 6 B. 79. 

Minor. 

(1) Act XX of 1864 — Iilxecution — Sale— Mortgage— Estoppel — See EXECUTION 

OF Decree, 5 B. 2. 

(2) Act XX of 18G4 — Parties — Guardian — Certificate — Madras Reg. V of 1804 — 

Form of decree— Suit for foreclosure and sale — Mortgage— See MORTG AGE 
(FORECLOSUltE), 5 B. 14. 

(3) Administration — Manage^' ^Jurisdiction — Account — i4c/XX o/ 1864— 

family — Undivided. — A certificate of administration may be granted, 
under Act XX of 1864, for the share of a minor who is a member of an 
undivided Hindu family. 

When a certificate is given in such a case the District Court has no juris- 
diction to attach tho undivided property in which the minor has a 
share, with a view to ascertain and divide oS the minor’s share. Such 
ascertainment and division can only be efiected by a regular suit. 

BaBA.1I V. Sheshoiri, 6 B. 593 = 7 Ind. Jut. 373 ... 851 

(4) Administrator of a minor's estate — Gnirdian ad litem — Next friend — A/i>ior*s 

Act, XX ot 1864. ,s. 2-Gi?:. Pro, Code (Act X of 1877), s.s. 443, 456, 458— 

.4CI XII 0 / 1879— ylc/ X of 1876, s. 15— XV of 1880. s. 3. cf. 5- 
Courts of Small Causes — Jurisdiction. — Where no administrator of the 
estate of a minor is appointed under Act XX of 1664, there is no objection 
to the appointment ot a guardian ad litem under s. 443 of the Civ. Pro. 

Code (Act X of 1877) as amended by Act XII of (1879) for the purpose of 
defending a suit against the minor. Act XX of 1864, s. 2, has no bearing 
on the case of a next friend or guardian ad littm not claiming charge of the 
minor’s estate. 

Neither Act XX of 1864. nor the Civ. Pro. Code (Act X of 1877), (as amended 
by Act XII of 1879) empowers any Court to appoint a person, against his 
or her will, to bo a next friend, guardian ad litem, administrator of the 
estate, or guardian of the person of a minor. 

S. 458 of the Civ. Pro. Code (Act X of 1877) is not, so far as regards payment 
of costs, applicable to any person appointed to act to as guardian ad litem 
without his previous assent 

S. 3, cl. b, of Act XV of 1880 preserves jurisdiction to a Court to try a 
suit against a minor, notwithstanding the appointment of one of its 
officers to be the minor’s guardian ad litem, 

Tho decision in Mohan Isirar v. IJaku Rupa is superseded by Act XV of 1880, 

3, 3, cl. b, in so far as that decision affected officers of the Court appointed 
guardians ad litem under s. 456 of Act X of 1877 as amended bv Act XII 
of 1871). 

Inconvenionco, pointed out, of introducing into Acts relating, and enacted as 
relating, to special jurisdiction only, provisions affecting civil procedure 
generally. JADOW MULJI v. ChhAGAN RAICHAND, 5 B. 306 ... 202 

(5) Certificite of heirship — Regulation VIII of 1827 — See REGULATION (VIII OF 

1827), G B. 728. 

(6) Hindu law — Mortgage by manager— Decree against manager’s sale— Suit by 

minor for cancelment of sale— See HINDU Law (Alienation), 6 B. 564. 

(7) Minor's Act No. XX of IQGi— Certificate of administration — Defendant — 

Procedure , — An order for the issue of a certificate of administration to 
any particular individual under Act XX of 1864 ought not to be made 
until it is ascertained whether that individual is willing to take it. 

Whore an order for tho issue of a certificate of administration was made 
on default of the mother of tho infant to appear and show cause why tho 
cortilicato should not be issued to her. 
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(B) 

(9) 

( 10 ) 

( 11 ) 


Minor — (Concluded). 

c“.;£r 

" MVXfs'B. 3°0."" 

See Hindu Law (Reversioner). 6 B. 309. 

See Mahomedan Law (Gift), 6 B. 650. 

See MAhomedan Law (Guardian), 6 B. 467. 

See Mahomedan law (Wakf), 6 B. 4!2. 

Misjoinder. 

(1) Bee Civ. Pro. Code (act X of 1877), 5 B. 177. 

(2) See PRACTICE, 6 B. 390. 

Month, 

See Limitation Act (xv of 1877). 6 B. 83. 

Mortgage. 

(1) General. 

(2) Equity op Redemption. 

(3) Foreclosure. 

(4) Merger. 

(5) Priority. 

(6) Redemption. 

(7) Sale. 

(8) Simple. 

(9) Usufructuary. 

1 . — General. 

Ancestral estate— Mortgage by oo-parcener— Mortgagee affected bv acts nf 
mortgagor— See Execution of Decree, 5 B. 496. 

Civ. Pro. Code Act X of 1877, s. 43 — -Entitled to more than one remedv 

Leave to omit to sue-First heariug-Suit on personal Covenant- 

Limitation Act, XV of 1877, soh. II, art. 132— Money charged upon 

immoveable property— See CiV. PRO CODE (ACT X OP 1877), 5 B. 
463, * 

Decree— Collateral inquiry into a mortgage lien on attached property— 
losolveocy of a judgment-debtor— See EXECUTION OF DECREE 6 B 

Mortgagee in possession — Forcible dispossession by mortgagor — Suit for nos 
session-SpecificRelief Actlof 1877, s. 9— Fraud— Appeal— See SPRCTFrr 
RELIEFACT(10P 1877), 5 B. 446. 

Of property already sold in e.veculion — Subsequent mortgagee with notice of 
previous sale — Assignment--Rejectionof application under s, 269 of Act 
VIII of 1859 -5Mif within one year.-~Oa the 7th October. 1866, K (de- 
fendant No. 1), one of the three sons of Bahirji., mortgaged certain im- 
moveable property to one Nachar with possession. On the 19th Decem- 
ber, 1866, Atmaram (plaintiff No. 1) obtained a money decree against K 
and the estate of his deceased father. In execution of that decree the pro- 
perty was sold by the Court and purchased by Atmaram himself, who ob- 
tained a certificate of sale dated the 30th January, 1868, He subsequent- 
ly sold and conveyed the property to Damodar and Apaji (plaintifis Nos. 2 
and 3). On applying to the Court for possession, the plaintiffs were resist- 
ed by Nachar. The Court rejected the plaintiffs’ application on the 11th 
July. 1868. On the 31st May. 1871, K and his two brothers mortgaged 
the property to M (defendant No. 2). who took the mortgage with full 
notice of the Court sale to the plaintiff Atmaram. K and his brothers paid 
off the mortgage of Narhar out of the money borrowed by them from M 
(defendant No. 2) on the mortgage of the property. Narhar returned his 
mortgage-deed to K and his brothers, who made it over to M. In 1878 the 
plaintiffs brought a suit against K and M for possession of the property. 
The Subordinate Judge held the plaintiffs entitled to recover it, on pay- 
ment of the amount due to M on his mortgage, being of opinion that M 

1033 


( 1 ) 

( 2 ) 


(3) 


(4) 


( 6 ) 


Page 


205 


B III— 130 


GENERAL INDEX. 


Mortgage — I . — Q eneral— (Concluded). 

was in the same position as Narbar. In appeal, the District Judge dis- 
missed the plaintiff's suit, on the ground that it was not brought within 
one year from the date when the application for possession was rejected. 
On appeil to the High Court. 

Bcld that the mortgage by K ani his brothers to M, dated the 31st May. 
1871« was a mortgage of properly which did not then belong to them,— 
their estate and interest in it hiving passed to the plaintiff Atmaram at 
the Court sale. 

Held, also, that the order of the lUh July, 1868, rejecting the plaintiffs* 
application for oossession under s. 2G9 of the Oiv. Pro. Code (Aot VIII of 
1859) did not affect the right to bring a redemption suit against Narhar. 

Held, further, that there was nothing to show any assignment, by Narbar, of 
his mortgage, or any intention on his part to assign it to M, or to keep it 
on foot for M’s benefit. 

The High Court accordingly reversed the decrees of the Courts below, and 
made a dt-cree in favour of the plaintiffs. APA.TI Bhivrav v. Kavji, 6 
B. G4 

<6) Of vatan property— Reg, XVI of 1827, s. 20— Bombay Act HI of 1874 — See 
Vatan. 5 B 435. 

(7) Receipts by mortgagee — Suit on mortgage payable on demand -- See 

EVIDENCE, 5 B. 181. 

(8) Reg XVI of 1827 — Mortgage of vitan property —Mortgagor’s life interest — 

Bombay Act HI of 1874— See VATAN, 6 B. 211. 

(9) Suit against a mortgagee for the recovery of a portion of property mortgaged 

— Court Fees Act VH of 1870, s. 7, cl. ix, item 1, soh. I — See COURT 
Fees act (VII of 1870), 6 B. 324 

2.— Equity of Redemption. 

(1) Decree^Hon jo'fidcr — Sale of the rights title, and interest of a mortgagor or 
h's heir — Rights of ayi auction purchaser — Equity of redemption, — The 
usual mode, in the Muffassal Civil Courts, of selling in mortgage suits 
" the right, title, and interest " of the mortgigor or his heir, is not cor- 
rect. if doomed to be his right title, and interest at the time of the sale. 
The intention of the Court is to pass to the purchaser the right, title, and 
interest both of the mortgagor and mortgagee. What passes to the auction- 
purchaser under the certificate of sale, is the right, title, and interest of 
the mortgagor as it stood when he made the mortgage, and not merely as 
it stood at the time of the Court sale. 

One Umar Saiba mortgaged certain immoveable property to A.R. (defendant 
No. 1) for Rs. 400 on the 7th May, 1865. On the death of Umar, the 
mortgagee A. R brought a suit (No, 311 of 1871) against his widow K 
(defendant (No. 2). but did not make his (Umar’s) children (who were 
minors) parties to it. On the 2Sth July 1871, A.R. obtained a decree 
for Rs. 4G0, being the amount of principal and interest due on 
bis mortgage, with further interest from the date of suit to date of 
payment. That decree directed satisfaction of the amount due under 
it out of the mortgaged property if it were not paid by the widow 
K. (defendant No. 2). K having failed to satisfy the decree, the 
Court, on the application of A R. (the decree-holder) sold the mortgaged 
property, on the BJth September, 1872, for Rs. 400 to the brother of A.R. 
On the 7th August, 1873, the auotion-purobaser obtained a certificate of 
sale to the effect that be bad purohased at the Court sale the right, title, 
and interest of K” (the widow) in the mortgaged property. Oa the 17th 
August 1874, the auction-purchaser sold the property for Rs. 700 to the 
father of the plaintiff. In 1877 the plaintiff sued A.R. (the mortgagee and 
decree-holder) to recover possession of the property with me.me profits, 
Umar’s widow K, and children (two sons and a daughter) were defendants 
in the suit, the plaintiff alleging, in addition to the facts just stated, that 
these defendants had colluded with the tenants of the property in dispute, 
*^/^d collected the produce thereof. Defendant No. 1 (A.R ) denied his 
liability. The answer of defendants 2, 3, 4 and 5 (respectively the widow, 
two sons, and a daughter of Umar) substantially was that the Court sale 
did not affect the rights of defendants 3, 4, and 6, as they had not been 
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by Um^r. This decree was reversed in appeal, on the ground the 

^ts 3 4 anrt property, and did not affaot the rights of defend- 

High Court. 

Heii that the defect m the title of the purchaser (plaiatiff) arose from fViA 

circumstance that the suit of A- R fNo Rnnfi« 7 iW . t arose trom the 
was i^3Suffioiently oonstuut:dt'*to^';:r ,Vs, bot^^^ s'ef ra^^gVetn 

nT V 4 a^dS™ thl^t^e de “e^a'ts 

w‘ a entitled to the same relief which they would 

have obtained if they had been made parties to that suit, vU., the^ right of 
redeeming the property by paying off the mortgage. ° 

The High Court accordingly reversed the decree of the District Judge and 
directed the defendants 3. 4 and 6 to pay to the plaTnS withfi s“z 

from ‘he sum of Rs. 460, with^nterest onjthe prinoi- 
pal (Rs. 400) from date of the institution of suit No. 311 of 1871 nnf-ii 
payment. The Court further directed that, in default of payment 
mortgage should be foreclosed, and defendants 3, 4 and 5 precluded from 
redeeming the property which should be delivered up to the plaintiff 
ShAIK ABDULLA SaIBA V. HaJI ABDULLa, 5 B 8 ^ 

(2) See Mortgage (Foreclosure), 5 B. 14. 

(3) See mortgage (Priority), 6 B. 404 ; 6 B. 638, 561. 

(4) See Vendor and Purchaser, 6 B. 380, 

3. — Foreclosure, 

(1) Suit for foreclosure and sale-Parties-Minor—Guardian-Certificate— 

Madras Regulation Y of ISOi-Act XX of 1864— Form of decree 
(defenaant No. 1) brought a suit (No. 374 of 1861) against the plaintiff's 
father G. on a mortgage-bond, dated the 2nd April, 1856. G having died 
before any decree was passed, his widow (plaintiff’s mother) was substitut- 
ed as defendant, ani a decree was made against her ez parte. It was 
however set aside after her death on the application of M (defendant 
No. 2) the sister of G, on the ground of want of due service of process upon 
G, and his widow M was substituted as defendant in the suit and a new 
decree was made in her favour. The decree, was reversed, in appeal, bv the 
Distriot Oouct, which allowed J’s claim. In execution of the decree of 
the Appellate Court the mortgaged property was sold and purchased by J 
for Rs. 250 J obtained a certificate of sale headed thus ; — “ Jatha Naik son 
of Lakshmi, plaintiff; Govinda, son Naga, deceased, supplement or sub- 
atitute) his sister Manji, defendant,” and it certified that Jhad purchased 
all the right, title, and interest which the said defendant had in the said 
property.” J was put into possession of the property. In 1877 the plaintiff 
(son of the original mortgagor G) filed the present suit against J and M 
alleging that the mortgage-bond on which J had obtained his decree had 
been forged by J ; and contending that the decree and subsequent pro- 
ceedings under it did not affect his rights, inasmaoh as he had not been 
made a party to them. The prayer in the plaint was that the decree and 
ssile should be set aside, and property restored to possession. The defence 
of J substantially was that the suit and appeal were defended by persons 
who were proper guardians of the plaintiff, and bad been in the manage- 
ment of his property. M did not appear. The Subordinate Judge rejected 
the plaintiff’s claim holding that M was his guardian and manager of his 
property in this previous suit and appeal, and the mortgage bond was 
genuine. In appeal, that decree was reversed by the District Judge on the 
ground that the plaintiff had not been represented in the previous litiga- 
tion by a guardian duly appointed under Midras Regulation V of 1804 
and was no party to it. He accordingly allowed the plaintiff’s claim. On 
second appeal to the High Court. 

Seldt that on death of G the plaintiff was his sole heir ; that the equity 
of redemption in the mortgaged property vested in him ; and that the 
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inheritance was wholly unrepresented in the previous litigation, ina«much 
as M was not appointed guardian of the plaintiff’s personror administratrix 
of his estate, either under Madras Regulation V of 1804, ss, 2, 19, 23, or 
under Act XX of 1864 ; nor was she appointed his guardian ad litem in 
the mortgage suit. JETHA Naik v. VENKTapa, 5 B. 14 = 5 Ind. Jur. 368 10 

(2) See Act XVII OF 1879 (DekkhaN ACIRICULTURISTS’ RELIEF), 6 B. 734. 

(3) Bee Mortgage (Redemption). 5 B. 22. 

4.— Merger, 

See Mort(;age (Priority), 6 B. 404. 

5. — Priority. 

(1) Prior and puisne mot igagcc —Purchase by prior mortgagee oj equity of redemp- 

tion at a Court sale —Evidence of intention to keep mortqagti alive . — Where 
a prior mortgagee puroh-ised the equity of redemp'.ion at a Court sale, held, 
following the Full Bench ruling in Mulchand Kuba v. Lallu Trikam, that 
in a contest between himself and a puisne mortgagee he w »9 entitled to 
fall back upon his original mortgage, and to retain possession until his 
mortgage was paid oO. 

Generally, slight evidence will sullice to show that the prior mortgagee intend- 
ed to retain the benefit of his mortgage. The faetthat themortgage deed 
remains with the mortgagee who purchases, is evidence that he intends to 
retain the benefit of his mortgtga. Shantapa v. IULAPA. 6 B. 5G1 ... 829 

(2) Purchase of equity of redemption by first mortgagee — Priority— Notice— 

Merger, On the 20th of August 1870 M, the owner of a house in Gnjarat, 
mortgaged it to the defendant’s father with possession. Ont he 2nd of 
December 1871 he made a sna mortgage of the same house to the plaint- 
iff. On the 20th of April 1872, M sold the equity of redemption to the 
defendant’s father, who became the purchaser without cancelling his first 
mortgage. I bo plaintiff subsequently sued M to enforce his snn-mortgago, 

and obtaining a decree, placed an attachment on the bouse, which attach- 
ment, however, was removed on the application of the defendant’s father. 

The plaintiff now sued to establish his right to levy the amount due on his 
s^n-mortgage. He claimed priority to the defendant on the authority of 
J out min v. Steere, where it was hold that a purchaser of the equity of 
redemption could not set up a prior mortgage of his own against subsequent 
incumbrances of which he had notice. 

Jfeld that the intention of the defendant’s father, when purchasing the equity 
of redemption, having been to retain the benefit of all his rights,, his son. 
the defendant, might properly require the redemption of his first mort- 
gage as the condition of the plaintiff's enforcing the decree upon his mort* 
gage against the property. 

A mortgagee purchasing the equity of redemption naay indicate his intention 
to keep his charge upon the property alive otherwise than by express words. 

Per WEST, J. — The successive charges created by the owner of an estate may 
bo regarded as fractions of the ownership, which embraces the aggregate of 
advantages that can be drawn from it. Each charge in its turn constitutes 
a deduction from the original aggregate, and the nominal ownership may 
itself then bo reduced to a small fraction of what it once was. Still, be it 
small or great, it is a possible object of sale or purchase, and there is no 
ground or reason for saying that an incumbrancer who is already owner 
of one fraction of the property may not buy this other fraotion without 
forfeiting the former fraction in favour of other fractional owners in the 
remainder loft after deduction of his prior share. MULCH.AND KUBER v. 

Lallu ThikAm. G B. 404 (F.B.) 735 

(3) 1 urchaser for value iv'Uhout notice of a prior san-mortgage — Suit by mortgo' 

gee against purchaser to establish right to att u h property -Right of pur- 
chaser to redesm—Parties— Form of decree,— On tho 23rd March 1869 a 
house was mortgaged by its owner, P, to J by a san-martgage. After the 
death of P, his heirs, D and T. on the 9th July 1869, executed to the 
plaintiff a san-mortgago of the same house (cr Rs. 62, That mortgage was 
neither registered nor accompanied with possession. On the 27th July 
18G9 n and T sold the bouse to the defendant. The deed of sale was not 
registered, A pirt of the purchase-money was applied to the payment of 
the first son-mortgage which was then delivered up to the defendant, with 
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to t^ke an aspigameot of that mnrtIt'rT. t ^ omitted 

and T on his jluT^an' ^ 

decree forthe recovery of fhp mrt».f/i ^ 1869, and in 1872 obtained a 

The defendant was7ot made a the mortgaged property. 

the house in execution of his decree -^bot plaintiff attached 

application of the defendant unde 's 246 of th P iv "p' n 

il=gS?~S3|5S 

a.,., ta. .u„j„ 4-r.,fc%:iror;.ir."si “■• "•• 

tion defendant's plea that he was a purchaser for valuable considera 

sr^Yb “b* ■‘•T '” r 

Without possemon-Decrce-Execution-Judicial sale-Rinht of mortonn/^ 

^T''- between a mort- 

^ valid nTn^ "'] “ '”■'"‘* 7 ^ Py^rchaser for valuable consideration and 

apatnsf a purchaser at a Court sale -Priority— Optional 
egistration— Penalty.— Oa the 19th September, 1871. the land in disnute 

No. 1) to the plaintiff for Rs. 25. The 
deed of mortgage was not registered. By it defendant No. 1 agreed to 

vided tW tlf‘ °°® P*®® P®t t“Pee per mensem, and it las pro- 

vided that the mortgagee was to remain in possession for a period of twenty- 

five years in heu of principal and interest, and that the mortgagor was not 

milht ae'*"® Pf P^.f'^y "“>8SS he paid the principal and interest that 

might accrue due in twenty-five years from the date of the bond. On the 

of r land was sold in execution of a decree against the father 

Inder thf P“^f by B (defendant No. 2). who obtained possession 
under the certificate of sale. In 1874 the plaintiff (the mortgagee) sued L 

QWI, ‘be property. It was contended for B (defendant No. 

that the mortgage did not bind him, because he was a purchaser for 

notice of the mortgage, and because it was not accompani- 
ea with possession. ^ 

Held that, although the mortgage to the plaintiff might have been without 
possession, it would bind the mortgagor himself, and was therefore, bind- 
J^Qg as against defendant No. 2, who purchased at a Court sale under "a 
decree obtained against the mortgagor. A purchaser at such a sale takes 
only that which Che judgment-debtor could himself honestly dispose of. 

Possession or registration is necessary to validate a mortgage in the Deccan 
or elsewhere in the Presidency of Bombay (except Gujarat) against a pri- 
vate purchaser for valuable consideration, but not against a purchaser at 
a Court sale. 

Held, also, that the clause in the mortgage deed as to payment of twenty- 
five years’ interest was not a penalty. Bapuji BAIfAL v. SATYABHAm\ 

BAI, 6 B. 490 = 6 Ind. Jur. 590 

• • • 

(5) See Mortgage (-Bedemption), 6 B. 515. 

(6) See Registration, 6 B. 193. 

(7) See Registration act (ill of 1877), 5 B. 653, 


6. — Redemption. 


(I) Agriculturist mortgagor — Dekkhan Agriculturists’ Relief Act, XVII of 1879— 
Suit for account and redemption before the time fixed for payment — See 
ACT XVir OP 1879 (DEKKHAN AGRICULTURISTS’ RELIEF), 6 B. 734. 
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Mortgage— 6. — Redemption— (Coniinueri). 

(2) Before expiration of tiim^Cause of action. —The geDeral principle as to 

redemption and foreclosure is that, in the absence of any stipulation, 
express or implied, to the contrary, the right to redeem and the right to 
foreclose are co-extensive. 

A mortgage deed, dated the 30tb April. 1870, stipulated that the mortgagor 
would pay the debt, with interest, within ten years and redeem tbemort' 
gaged property. In a suit instituted on the 30th July 1877, for the 
redemption of the property, the mortgagee contended that the time had 
not expired. 

Held, that the suit was unsustainable, because prematurely instituted the 
mere use of the word “within” not being a sufficient indication of the 
intention of the parties that the mortgagor might redeem in a less period 
than ten years. VAD.IU v. Vad.IU, 5 R. 22 

(3) By a person not owner — Agent— Ratification— Estoppel — See ACT III OF 

1871 (Hereditary Officers). Bombay 6 B. 463, 

ii) Decree in mortgage suit — Instalments —Act XVII of 1879, ss. 20, 74 — Act X 
of 1877, 8. 210 -Agriculturist— See ACT XVII OF 1879 (DEKKHAN AGRI- 
CULTURISTS’ Relief), 5 B. 604. 

(5) Possession — Rtqht to redeem —Parties — ReqiUration Act XX oi 1866, s. 50 — 
Priority — Notice of prior unregtsferfd mortgage. — On the 24th September 

1869. G, mortgaged certain land to H. Suosequently, on the 14th June 

1870, he mortgaged the same land to P. Both the mortgages were for 
sums less than Rs. 100. The mortgage to H was unregistered, but the 
subsequent mortgage to P was registered. On the 21st June 1873 in a suit 
to which P was not a party, H obtained a decree on bis mortgage, and at 
the execution sale he himself became the purchaser, and was put into 
possession of the land under bis certificate of sale. On the 21st Septem- 
ber 1874 P assigned his mortgage to the plaintiQ. The deed of assignment 
was not registered ; neither P nor his assignee, the plaintiff, ever had pos- 
session under the mortgage of 1870. The plaintiff brought this suit to 
obtain possession of the land. Both the lower ('ourts dismissed the plaint- 
iff’s claim. On special appeal to the High Court, 

Held that if P, at the timo of taking his registered mortgage in 1870, had 
notice of the prior unregistered mortgage to H, he had that which it is 
the object of the registration law to give, and, consequently, the non- 
registration of H’s mortgage could not, under Act XX of 1866, avail either 
P or the plaintiff who cl ^imed under him by an assignment executed sub- 
sequently to the decree in H’s mortgage suit, 

A subsequent registered purchaser or mortgagee oannot avail himseif of the 
registration of his deed against a prior uncegistoced purchase or mortgage 
of which ho had notice. 

The High Court reversed the decrees of the Courts below, and remanded the 
case to the District Judge, to ascertain whether P., at or before the time 
of the execution of his registered mortgage, had notice of the prior un- 
registered mortgage to H. 

Held, also, that, in order to bind P by the decree passed in 1873 and thus 
make a good title to the purchaser under that decree, H should have made 
P a party to his suit, thereby giving P an opportunity of reloeming H’s 
mortgage H having noglectol to do this, the plaintiff in the present suit, 
as the assignee of the rights and equities of P., was entitled to redeem the 
mortgage nf H in case itwis proved thit P h»d notice of that mortgage 

Shivuam v. Genu, 6 B. 515 

* • • • 

(6) Rights and HabilitiBs of prior and subsequent mortgagees — Redemption— Stiii 
by second mortgagee— Form of decree. — S mortgaged a house and site to R 
on the 4th January 1870 ; and on the 21st February 1870, ho(S» mortgaged 
the same property to D. On the 3rd January 1374. R brought a suit 
against S on the mortgage and obtained a dooreo which directed the satis- 
faction of the mortgage debt by the sale of the mortgaged property. R did 
not make D a party to that suit. The property was sold by the Court and 
purchased by N in his own name, but as trustee for R. At the Court 
sale, D, the puisne mortgagee, gave notice of his claim to R and N. D 
sued N. R and S for the amount due on his mortgage. In his evidence R 
admitted that ho, subsequently to the sale to N, pulled down the house 

1038 


Page 


16 


798 


GENERAL INDEX. 
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“ =‘--s ;Si=‘B t” Si! 

.booid b.v.£TmL,'^,,7ff‘S‘ff,';z“ZlT Id"*'' .rd**"*’ 

W. Jgh. by b„„.d,.,. ."■.'Sb!."b?:r?« J^UTy‘"Z‘ 

Dei-ibrs:; “ 

the mortgagor. In execution of that decree the property was sold -=ubieet 
to the mortgage, and purchased by B on the lath Aueuat ififid ° “^ 7 ®°'' 
confirmation of the sale, B. on thj 1st Septrmber itfifsoid U to C who® 
on the 30th March. 1877. conveyed it by deed to the plaini^^fi On 
27th September, 1877, the plaintiff brought a suit for redeemine thn 

Oc°rba J’l877 ^‘^he the 27th 

uctober, 1877. The certificate was applied for in May, 1877. and issued 

to C* reciting the sale to B, and the sale by B to C. The Ponr^ nf fimf 

instance allowed the plaintiff to redeem on payment of a certain sum of 

money to the defendant. The Assistant Judge, in appeal reversed the 

decree of the first Court on the ground that the certificate of sale was 

not in existence at the date of the institution of the suit and that thpr« 

tore.^the plaintiff had then no complete title. On Ipp'ea? to tL Hirh 


Held that the plaintiff, having purchased and paid for the equity of redemn- 
tion, was entitled to redeem, although the certificate of sale was not 
issued until after the suit had commenced. 


If a party, whose title is to some extent imperfect, seeks to redeem and is 
able to prove a perfect title at the hearing of his cause, he should have a 
decree for redemption. Krishnaji Ravji v. Ganebh Bapuji, 6 B. 139 

(6) Suit on mortgage— Account— Evidence— Burden of -proof.— In a mortgage 

suit, where the defendant admitted that he was in possession of the pro 
Perty in dispute as a mortgagee under the plaintiff, but refused to put in 
evidence the mortgage-deed which was insufficiently stamped. 

Held that the plaintiff was entitled to redeem, on paying what was due from 
him on the mortgage, together with the costs of the suit, and that if the 
mortgagee refused to pay the penalty and put the mortgage deed in evi- 
dence, he could only be credited in the account with the sum which the 
plaintiff admitted to be the amount of the principal, and must be debited 
with the income derived from the land since he (mortgagee) had been in 
possession. 
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In taking the account on a mortgagee, it lies upon the mortgagee to prove 
V7hat is due from the mortgagor in respect of principal and interest 
GANGA MgIjIK V. BAYAJI, 6B, 669 

• # • 

(9) The Dekkhan Agriculturists’ Relief Act XVII of 1879, s. 16 Suit by a 

mortgagor for account only — Decree— Execution of a money decree obtain- 
ed by mortgagee— See ACT XVII OF 1879 (Dekkhan AGRICULTURISTR’ 
Rehepi, 5B,614. 

(10) See Mortgage (Priority), 6 B. 538. 

(U See Registration, 6 B. 168. 


— 7.— .Sale. 

(1) Decree — Execution — Effect of sale in execution of decree— See Execution 

OF Decree, 5 B. 6. 

(2) Execution — Sale — Right of purchaser— Effect of sale — Estoppel Minor 

Act XX of 1861— See EXECUTION OP DECREE. 5 B. 2. 
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Mortgage — 7 . — Sa\e— {Concluded ) . 

f3) Regulatioo XXVIll of 1827. s. 14, cl. 1 — Execution — Sale— Purchaser of 
mortgagor’s interest — Third party — Stamp— Interest — Damdupat— See 
Execution of Decree, 5 B. 127. 

(4) See MORTGAGE (FORECLOSURE), 5 B. 14. 

8. — Simple. 

Suit by mortgagee to recover debt from mortgagor personally — Money decree — 
Limitation Act, XV of 1877, sch. II. art. 132— See LIMITATION ACT, (XV 
OF 1877), 6 B. 719. 

9.— Usufructuary. 

S^ibseguent agreement conveying to mortgagee for a term of gears — Effect of such 
agreement — Once a mortgage aboays a mortgage" — Suit by heirs of 
mortgagor to recover the property — himitation^ Usufructuary mortgage.^ 
Where, after the expiration of the period prescribed for redemption, the 
mortgagor and mortgagee agreed that the mortgagee should continue in 
absolute possession lor a fixed term, and then restore the property free 
from the mortgage lien. 

Held, that the agreement was distinct from the original mortgage, and was 
not intended to be a mortgage, but a conveyance for a term of years, 
and a suit to recover the property must be brought within twelve years 
from the expiration of the term stipulated in the agreement. GOPAL 
SITARAM GUNE V. Desai, G B. 674 = 7 Ind. Jur. 96 « 

Mukadam. 

Bee INSOLVENT ACT, 11 AND 12, ViC. G. 21, 5 B. 1. 

Mukfityar. 

Grim. Pro, Code, Act X of 1S72, s. 278 — Appeal — See PRACTICE, 6 B. 14. 

Municipality. 

Suit against— Bombay Act. VI of 1873, s. 86— See (ACT VI OF 1873) (BOMBAY 
District, Municipal), 6 B. 580. 

Mutual Accounts, 

himitaiion — Act IX of 1871, sch, II, cl, Sl^Ueciprocal demands. — Prom the 
month of September, 1873, until the month of May, 1874, the plaintiffs 
at Bombay and the defendant at Karachi had dealings with one another. 
It was the practice for the defendant at Karachi to draw hundis upon 
the plaintiffs at Bombay, which the plaintiffs duly accepted and paid 
at Bombay ; and, in order to put the plaintiffs in funds, the defend- 
ant was in the habit of drawing hundis upon other firms in Bom- 
bay in favour of plaintiffs, the amount of which hundis the plaintiffs rea- 
lised from time to time at Bombay. Until the 8th January, 1874, the 
balance of the account was sometimes in favour of the plaintiffs and 
sometimes in favour of the defendant. After that date the balance of the 
account was always in favour of the plaintiffs, who continued to make 
advances up to the 10th ^I»y, 1874. The last payment made by the 
defendant was on the 27th April, 1874. The last advance made by the 
plaintiffs was on the lObh May, 1874. On the 10th May, 1874. the total 
balance due by the dofeadant was Rs. 8,514-12-2. The plaintiffs calculat- 
ed interest on this sum up to the 9th April, 1877, and on the 19th 
April, 1877, filed the plaint in this suit to recover the said amount. The 
defendant pleaded limitation. The plaintiffs contended that the account 
between them and the defendant was a mutual account, and that, under 
cl, 87 of soh II of the Limitation Act, XV of 1887, the period of 
limitation dated from tho day of the last advance made by them to the 
defendant, yic., 10th May, 1874. 

Held, on the authority of Ghasecram v. Manohar Doss, that the account 
between the plaintiffs and the defendant was a mutual, current and 
open account within the meaning of ol. 87, and that the suit was not 
barred. 

Literally construed, cl. 37 would apply only to those cases in which 
both parties have, in tho course of their dealings, made demands 

on one another. Tho more reasonable and more probable intention of tho 
framers of the clause appears to have been that it should apply to oases 
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Mutual AccountsHConciMded). 

nse to reciprocal deLands^betweeo ^ive 

b^e® ‘“S® between the parties are such t^at somet“ 

be n favour of one party and sometime, ^ may 

HemrAJ V. VISSANDAS HEMRAJ, 6 B m NARRanDas 

Narva. 

» • • 

See Land Tenure, 5 b. 77, 

Native Courts. 

See Foreign Judgment, g b. 202. 

Native Jote. 

See LmtXATION ACT (XV OF 1977), 6 B. 83. 

Negotiable Instrument, 

meat must'btsuch^s^ioalroTht^iult^^^^^^ on‘ih‘'f 

iatomtul^ iroUh\ ol" Tuof 

alteration vitiating the note, although tho^oiau^*^**’ “ material 

clause to which, even if unaltered the ronrt ° “.'i®'®'' was a penal 
OODEYCHAND v. BhasKAR, 6 B. 371 = 6 Ind, Jur. 533 = Chitty^S Jc'r ' 

Nibandha. ' ::: 

U) See Immoveable Property, 6 B. 546. 

(2) See limitation ACT (XIV OF 1859). 5 B. 322. 

Nonjoinder. 

See Mortgage (Equity of Redemption). 5 B 8 

Notice. 

!o! ‘^“■‘-See Landlord and Tenant, 6 B. 67. 

(2) See Company, 5 B. 223. 

(5) See Mortgage (Priority). 6 B. 404. 

( 4 ) See Mortgage (Redemption), 6 B. 515. 

(0) See Registration, 6 b. 168, 193. 

(6) See Vendor and Purchaser. 6 B. i65. 

Order. 

Interlooutory— Final decree or order, what is a— Pi V p..^^ n j /. 

ss, 695, 600 — Privy Council, appeal to Pflrrifi'Af (-icfc X of 1877), 

matter of the suit-See Appeal (to Privy Council)” Tb? 260 

(1) See ACT VI of 1873 (Bombay District Municipal) 

See Crim. Pro. Code (ACT X OF 1872), 6 B. 672. 

Parading bullock on the Pola. 

See Jurisdiction, 6 E. ii6. 

Parsis. 

(1) ^PplKi^tlUy of the Statute of Frauds to— Statute of Frauds— Stat \q m i 
n, C. ^ — Trust— Resulting trust,— The plaintiff, who was 
G-., sued the defendant, the executrix of J, to recover a sum nf r 
part of the purchase-money of a house which had beersoJ^^hl'T^^'^i;^* 
life-time, and which the plaintiff alleged had been shorMTr t 
death, conveyed by her husband G to J in trust to sell and hold^^h^^ 

«dfh defendant denied the trusf Ind^-n 

ed that J had purchased the house from G. for valuabla nn ^ j 

Both J and G were Parsis. valuable consideration. 

flcid, that, even assuming that no consideration was given bv T fn r 
house, the plaintiff was not entitlod to succeed. ^ ^ 
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Parsis — {Continued). 

Id the absence ot consideral.on. the trust of the house, v^hioh admit- 
tedly conveyed by G to J, would have resulted to G, unless, under the 
provisions of s. 7 of the Statute cf htauds U9 paths 11, c. 3), he (G) 

Ld declared in writing some other trust which was to 
resulting trust in his own favour. No such declaration of trust in writing 
was proved. If, on the other hand, the trust did result to G ho no 
doubt, might, as equitable owner of the bouse, have disposed of his interest 
by will. If he did .so, the plaintiH had not qualihed herself to sue as his 
representative. I’robatc had not been obtained of the will, and until the 
will was proved, it could not be said that G bad made a parpular ^p'a- 
ration of trust by it. Nor without probate could tbo pUiiiti2 take up the 
position of legal roorosontative of her deceased psband entitled to onfotoe 
his rights and, amongst others, his rights under the supposed resulting 
trust. Except as executrix or as administratrix the plaintifi could not 
recover property, or enforce rights equitably vested in her deceased 

husband. 

Tbo Statute oi Frauds (29 Charles II. c. 3). except so far as it bas been 
repealed, applies to Tarsis in India. HAl MANECKBAI v, llAl MbRbAI, 

0 II. 363 

(2) (rift to solo and separate use among— See Gll-T, 5 15. 268. 

(3) In Molussilol nombay, English Law how 

CtinUruvtion— I jox ioiii— Rule lu Shelky s dse—det 1\ o/ 1837 The 
members of a Parsi family, tho heirs of one Framji Oowasji Banaii. deceas- 
ed, entered into an agreement, dated the ‘2ith May, 1851, by which they 
agreed that the romaujing income (after paying the decoa^sed s debts) ot a 
certain estate which bad belonged to the deceased, called the 1 oway Estam, 
situated in the island of Silsetto, and. therefore, in tho Mofussil ot the 
Presidency of Bombay, should bo appropriated in certain shares among 
tho heirs mentioned in cl. 9 o( tho agreement— i.e. . among the parties 
to the agreement. “ after (heir death their shares are to be enjotjed and 
received by their heirs and children from fjemralton to ijencraiion for ever. 

It was contended that Parsis being subject to English law, these words 
confotred an absolute estate in their respective shares upon tho various 
parties to the agreement under tho rule in Shellty's Case. 

Held (allirming tho order of Uiyloy. J.) that, oven assuming English law to 
be applicable, the English law so to bo applied could not include the rule 
in ii/tei/dV’s (;as 0 , which is a law of property or tenure based on feudal 
considerations, and unsuited to the cicoumstances of India, that tho rule 
of ooustcuotion to bo applied to the agreement must in any case be to givo 
o 0 ect to tho intention of the parties according to the plain moaning of the 
language, and that to construe the agreement as giving more than a life- 
interest to the parties thereto, would bo to defeat their obvious iutcution. 
MlTHlIiM V. LlM-II NOWUOJl Ban 11, 6 1>. 151 

(1) In the Mufassal of the Bombay Presidency, law applicable to— Justice. 
eoHXty cind good couscieuce ' — Knglish gt^icrdl dud spccicil^IiHlB tn 

Shelleys Case.— Tho law applicable to I'atsis in ihe Mufassal of tbo 
I’resideDcy of Bombay is, in the absence of evidence of any specific law or 
usage applicable to tho particular case, " justice, equity . and good con- 

BcicDco alone.” 

In applyinc “ juiilice. equity, and good conscience" to the facts of any 
particular case, tho Courts will bo guided by the general principles of 
Kuclish law applicable to a similar state of oiroumstauces, aod so as, ii 
possible, to givo oRoot It tho intentions of the parties concerned, where 
such intonli 'iis are clearly oxproised, and are not repugnant to any 
general priuciplo ol English law. 

The Courts will not. in such a case, applv rules of Eugli^b law which, 
though well established and binding oj English Courts, are yet so spjoial 
in their nature and origin as to bo inapplicablo to the difiereot circum- 
stances of this country. . . 

The members of a ParM family, the heirs of one Framji Cowasji Bauaji. 

deceased eniHrcd into an agreemout with one auoiher, bearing dita the 
24th M,iy, 1851, by which they agned that tho remaining income, after 
paying the deceased’s debts, of a certain estate which had belonged to the 
deceased} called tho Poway Estate — au estate situated in the island of 
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Parsls^iConcltided). 

^he pL.e/.o ‘ dtcS- 

life estate to the extent of their rosneetivn »h should take only a 

aLr!i : ““<3 ‘hat the ruTe 'in s7'» ‘^*® «“aining income 

tPP*'®'^ ®o as to defeat that plain intenH^ “ol be 

NoWboji Banaji, 5 B. 60 G ^ intention, Mithiijai v. Limji 

Parties. 

'" .X .. .. 

(2) See Charter Party, 5 B. 539, 

3) See CIV. Pro. Code (ACT X OE ia77), 5 B. 177 
4 Bee CBm. Pro. Code (act X OF 1872). 6 B. 670 672 

(5) See Ejectment, 5 B. 208 . ’ 

(6) See HINDU Law (Joint Famiev). 5 B. 685 . 

7 See 3IORTGAGE (FORECLOSURE), 5 B M 

(8) See Mortgage (Priority), g b. 538 

(9) See Mortgage (Redemption), 6 B 5 J 5 

Partition. 

BombayAofcVcf 1861-Limitition AotIXof 1871 •.», tt 

TATION ACT (IX OP 1871), 5 B. 25 46-See LlMl- 

Partnershlp. 

(1) Hindu Law— Joint Hindu family— Business carriflfl nn u 

manager-Liability of all as joint owners-Ancest il trL““® “®“her as 
partnership, difference between-Indian Contract Act TV* ordinary 
Hindu Law (joint Family), 5 b. 38. of 1872— See 

(9) Juns^otion of District Court to wind under s 265 nf Tnri- 
—The Indian Contract Act IX of 1872 ss 2 ^ 

Civil Courts’ Act No. XIV of 1869 -Power of -Bombay 

Assistant Judge a case fallinc under ^ 365 . ^ to refer to 

tract act (IX OP 1872) Xb 65 ^"‘“See CON- 

(3) ^ifnitafwn—Suit represe?^ia/ive 0/ a deceased partner for n .h. 

specific as^et of the partnership recovered after the right to a JliT^ ^ 
nershxp account is barred,~~k suit may be brought by the riZ 
of a deceased partner against the surviving parliner ^of a 
a share in a sum received by the surviving p^tner in resneTt 

narf transaction within the period of limitation, althoug^h a suit 
partnership accounts generally would be barred. ^ ^ 

plaintiff’s father, and the defendant R. were partners in the fi 
f Hormusji and Rustomji which carried on business in Phina t 
year 1862 t^o firm of N.K. & Co. was largely indebtd to tfem ofV*’* 
musji and Rustomji. At the end of that year the latter fir^ el? 
business, but no formal dissolution of the partnership ove7t?c?nr^ 

Bomba ® ‘he HiehXn o“f 

Bombay in his own name and that of H, J., his former partner^ - ‘ 

the firm of N. K. & Co., for an account of the dealings of 7hat 

the firm of Hormusji and Rustomjt. and by a decretf] order da^e? Idth 
March 1870, the suit was referred to the Commissioner to take th^ 
accounts as prayed for. On the 17i,h December, 1872, H ,J. died at w 
kong intestate. On 22ad February, 1873, the defendant R assiened t?°t?’ 
second defendant W. for Rs. 20,000 the claim of the firm of Hormush and 
Rustomji against the firm of N. K. & Co. The plaintiff did"? 
this arraDgementi, and he only became aware of ife in 1880 THa 
alleged that of the said sum of Rs. 20.000 the second defendant W 

to the first defendant R. Ks. 10,000 in 1S78. and forfhe riS 
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Partnership— (Conciwded). 

Rs. 10,000 gave a promissory note payable in July or August, 1881. The 
plaintiff took out letters of administration to his father H. J., and 
brought this suit on 16th July, 1880, claiming a moiety of the 
Rs. 10,000 already paid by the defendant W. to the first defend- 
ant R. and praying that he might be declared entitled to a moiety of the 
remaining sum of Rs. 10,000 payable by the defendant W., and that the 
same might be paid ovsr to him. 

The defendent R. alleged that he had assigned tho claim against the firm 
of N. K. & Co. to the defendant W.. and had received the consideration 
for such assignment in February, 1873, and contended that if the plaint- 
iff had over any claim to any portion of the said money (which ho denied) 
such claim was barred by limitation. He also alleged that he had carried 
on tho Suit No. 461 of 1869 without any assistance from the plaintiff’s 
father H. J.. or from the plaintiff, who. although applied to. refused to 
assist him, and he submitted that under no circumstances was the 
plaintiff entitled to any of the monies claimed by him without giving 
credit to the defendant for his (plaintiff's) share of the expense of proseout* 
ing the said suit and for the amount of proper remuneration to the 
defendant for the time and labour bestowed by him in the said suit. 
He also claimed that the partnership accounts of the firm of Hormusji 
and Ruslomji should be taken, and alleged that on such accounts being 
taken a large sum woud be found due to him from the partnership. The 
second defendant VV. paid into Court the Rs. 10,000 due on the promis- 
sory note above mentioned, and was dismissed from the suit. At the 
hearing the Judge found that, of the other moiety of tho consideration 
for the assignment of February, 1873, a sum of Rs. 1,000 was paid by the 
defendant \V. to the defendant R. in January 23, 1878, and a sum of 
Rs. 6,000 on September 13, 1879. 

Held that the suit was not barred by limitation in respect of the said sums 
of Rs. 1.000, Rs. 6.000 and R^. 10,000, and that the plaintiff was entitled 
to recover a half share of these sums from tho defendant R.. deducting 
all sums expended by tho defendant in the prosecution of the Suit No. 461 
of 1869, no allowance, however, being made to him as remuneration for 
oonduoting the suit. 

Held, also, that tho defendant might deduct the amount (if any) which 
might be found due to him on taking the partnership accounts, although 
a separate suit for such accounts would bo barred by limitation. MaR- 
WAN.JI HORMUS.U v. RUSTOM.II BURJORJI, 6 B. 628 

(4) Parties^ Practice-— Contract Act (IX of 1972), s. 43.— In a suit brought 
upon a contract made by a firm the plaintiff may select as defendants 
those partners of the firm against whom be wishes to proceed, allowing 
bis right of suit against those whom he does not make defendants to be 
barred. LUKMIDAS KHIMJI v. PURSHOTAM HARIDAR, 6 B. 700 

Party Wall. 

Liability for cost o! — Building-leases— .Agreement to refer disputes to a third 
person — Effect of suoh agreement on the right to sue — Award of such 
third person essential to right of action — Surve>or’s certifioato— Limita- 
tion— Covenant — Right to sue — Stranger to consideration —Landlord and 
tenants— See ARBITRATION, 6 B. 528- 

Patel. 

See ACT HI OF 1874 (HEREDITARY OFFICERS, BOMBAY), 6 B. 129. 

Penal Code (Act XLV of I860). 

(U S. 75 — Enhanced punishment— Transportaticn for life — Imprisonment . — 
The accused having been previously convicted of offences punishable, 
under chap. XII or chap. XVII of the Indian Penal Code, with imprison- 
ment for a term of three years or upwards, was subsequently convicted of 
an offence under one of these chapters punishable with imprisonment 
which may extend to three years, and sentenced to imprisonment for 
seven years. 

Held, that a sontenoo of transportation for seven years was illegal. Under 
e. 75 of tho Indian Penal Code tho accused might bo transported for life, 
but he could not bo imprisoned for a longer period than six years. 
empress V. MAHADU, 6 B. 690 = 7 Ind Jur. lOl 
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Pena, Code (Act XLV of l&60)-.(Concludea). 

theft—Previous cSLiifr' 0 / 7^7/f-MEL™ “j commit 

person who has been convicted of an a 

or chap. 17 of theladiarPeoa Sode 12 

three years or upwards, is convicted Tiff ‘“Pf'^ODmont for a term of 
oaeuce he does not thereby beole lfabre ^ to commit any such 
allowed by s. 75 of the Code. Empbess v Punishment 

(3) Ss. 109 and 494-See Divorce. 6 B 12^ ® - 

^'Au^iud^elenTtssiuk'^uTon'^^^^^^ ^‘^P^-Indecent assault.- 

commit rape, unless the Court is satisfied thlr ““ to 

MS. *■ 

r,sr‘iSLMr 

stolen property, knowing it to be such A madA^r 

both he stated he had handed over to ^ confessions, and in 
stolen at the daooity. When B was arLtfl^® 

wristlet were found in his possesion A^ th’ . a silver 

and B claimed to be tried/ A eoldsT^iVh^ri*^^ ^1'^}' ^ Pleaded guilty 

ring and wristlet found with B out of ^piece^^o/goW ! 

him for the purpose bv B On fVivA ^ •>» Sold and silver given to 

made by A the^eS Judge convi t d r ° confessions 

Held, that A and B not haviL h»«n 7' ^'3** Court. 

confession of A was inadmissible as evident against B® Th“^ offence, the 

tt/ ^o^u^dt-B^p/stS/n^dt^e^sTa^'^ 

quashed. EMPRESS v, Bala Patel 5 B ^63 = ^ V'a ‘^““'''et'on 

V t iu° 411-See Beceiving STOLEN GOODS. 5 B 33/’ 

must have felt convinced in his mind that the nr/ / * a. reasonable man 
dealing, was'stolen property. It is not a/ffin/ *>0 was 

that the accused perso/ wa^s caroles/or th^t he ‘° ^^ow 

that the property was stolen, or that he did not malm anffl r suspect 

Sr^e ti /u/ 5/3"^^^’^ 

Guzars residing in Khandesh executed a de/ / f Ajanya Rajput 

Court held on the evidence that/h"I'ed\t /o e Tn/ttuo tt'" 
a husband was fora sufficient rea<5nn on^i, caste 

divorce his wife ; that the deed in the present case/a°d“^’n/ /’ 

for a sufficient reason ; and that conseouentlv fh« ^ f ^ executed 

second marriage we e guilt? of an entering into a 

Indian Penal Code (XLV of i%0) anTfcha^^^^^ under g. 494 of the 

that marriage was an abettor under ss. 494 Ld^09^"^®^ f^ffioiated at 

Mere consent of persons to be present at an illegal marr' 
presence in pursuance of such consent, or the eraL of^nr. 
a house for the marriage, does not necessarily constitute ahA^°f®^r“ 

Plaint Empress V. Umt, 6 B. 126 ^ abetment of such 

• • • 

(1) See Civ. Pro. Code (Act x op 1877), 5 B. 609 

(2 aee GRIM. Pro. CODE (ACT X OP 1872), 6 B. 670, 672. 

(3) See Decree, 6 b, 7. 

(4) See Evidence, 5 B, isi. 

(5) See Execution op Decree, 6 B. 496, 

(6) See Res Judicata, 6 B, 477. 
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Plea . 

fl) By doleiulant of bi<io\vn fraud - 3eo SmaBIj CAUSE COURT, 5 B. 295. 

(2) Of suiky-Soc ACT TV OF 1S77 (T^RRSIDENCY MAGISTRATES), 5 B. 85. 

Pleading. 

(1) Miastatemant in ploadiug of area of land ?;ued for See E-TECTMENT, 

5 B. 208. 

(2) See REGISTRATION ACT (III OF 1877), 5 B, 143- 

Pledge. 

See HINDU LAW (RELIGIOUS ENDOWMENTS), 5 B. 393. 


Page 


Possession. 

(1) Dispossession — Cause of action —See CRIM. PRO. CODE (ACT X OF 1972), 

5B. 387. 

(2) Ejectment— Suit to recover possession under the Speoific Relief Act (I of 

1877) s. 9 — Proper parties in such suit — Misstatement in pleading of 
area ’of land sued for— Interest in land— Disolaimor— Estoppel— See 
E.iE(’TMENT. 5 B. 208. 

(3) IvTahomedan law— Gift— Possession with mortgagee — Sale — Minors— See 

MADOMi^DAN Law (Oift), G B. 650. 

(4) Necessity of —Hindu law —Sale of right of entry— Vendor and purchaser— 

Construction— Intention of partios— Ejoctmont -Vondor without posses- 

9ion_Soo Vendor and Purchaser. G b. 380. 

(5) Necessity of-Mortgage-Deoreo— See MORTGAGE (PRIORITY), G B. 490. 

(C) Notice— .SoH-mortgage in Gujarat— Priority— Priority as between a purcha- 
ser at execution sale and prior mortgagee by uoregistored san-mortgage— 
Plea of purchase without notice— At an execution sale the Court sells only 
what the judgment-debtor could honestly sell Acts XX of 1866 and 
VIII of 1871— See REGISTRATION. G B. 193. 

(7) Priority— See REOISTRATION. 6 B. 1G8. 

(8) Sale — Mahomodan law — See ^f.AHOMEDAN LAW (ALIENATION), 6 B. C45. 

(9) Title by pogsession— Decree— Attachment and sale under a decree of property 

claimed by a third person— Suit by a third person to establish his title— 
Evidence — I?urden of proof — Civ. Pro. Code (Act VIII of 1859), ss. 230- 

24G_Soe Ejectment. 6 B. 215. 

(10) Vendor and purchaser — Hindu law — Possession — Sale of land by a Hindu 

Vendor without possession — Sale of right of entry — Conveyance of right 
of action— Right of purchascr-See VENDOR AND PURCHASER, G B. 387. 

(11) See CERTIITCATK, 5 B. 206. 

(12) See Decree, 5 B. 493. 

(13) See HINDU LAW (PARTITION). 5 B. 409. 

(14) See Maiiomedan Law (Gift), 5 B. 239. 

(15) See Mortgage (General). 6 B. Gi. 

(16) See Mortgage (REDEMrTiON). 6 B. 515. 

(17) See STECIFIC RELIEF ACT (I 01' 1877). 5 P». 446. 

(18) See Vendor and PuRcmsEK, 6 B. 165. 

Practice. 

(1) Amendment ol plaint — Civ. Pro. Code (Aot X of 1977), s. 416 — Bombay 

Act V of 1979, s. 37— Proeeduro— Substitution of parties— Grim. Pro. 
Code, Act X of 1872, s. 521— Order by Magistrate for removal of obstruc- 
tion from a public thoroughfare — Suit against Magistrate lo establish 
right— See GRIM. PRO. CODE (ACT X OF 1872), 6 B. 670. 

(2) Amendment of plaint— Civ. Pro. Code (Aot X of 1877), fs. 416— Procedure 

— Substitution of parties — Aot X of 1S72, ss. 523 and 526— Order by 
Magistrate for removal of obstruction from public thoroughfare — Suit to 
establish right— See GRIM. PRO. CODE (ACT X OF 1S72), 6 B. 672. 

(3) Appeal against a co-plaintiff— See Hindu Law (INHERITANCE), 6 B. 264, 

(4) Appeal — Order refusing to remove a receiver — Civ. Pro. Code— Aot X of 1877, 

ss. 2, 244,503,540. 589— ActXXITI of 1861, s. 11— See ClV, PRO. CODE 
(ACTX OF 1877), 5 B. 45. 
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^r»ctlce~{Conlimed) . 

S’ ot'srM.', Zerx"" » "• 

(7) Civ, Pro. Code (Aofc X of 1977) g lor, n- 

-ue before inepeetion .-te'd-Se^^rv^'^H^r^fo-O^^r/ct x" op"^ 

by representat^e oMeoree°LMl*'r!^sXrrt“'''°"7^®''‘^ Proceedings 
tive on the record -LimUaUon Act I v^ representf- 

(9) Jointrl^ : Z^ofrtioT-ot" ^oV opc^« "•. 

Civ. Pro, Code (Act X^^^ ‘^^enin Court of first instance- 

1S77, 5 B. 534. '■ "• Limitation aot xv op 

" ” - p«».r 

day the Court re-opens-See DIVORCP? G^B*" Vv 

grand-father, (2) the estate of A’s grand father “‘^’s great- 

ments which formed the stridhan of A’« rl jewels and orna- 

ses.sion at the time of hi/'dea:r(4 t :arof Rs ton Onn" 1“ 

ly to the filing of the su"t thff rt T /•«''' Subseauent- 

od to her on the occasion of her Vu t ^ present- 

declaration that a certain norfcinn nf fK piaint prayed (1) for the 

three defendants (the execuLrs of hands of the first 

hands. (2) for al Ut~d"adm1lLtratr (37^1"' f 

ornaments should be delivered that the jewels and 

®‘p“ ‘S.?"; oK »■• 

2si?”. H*:vss;. 6"Sro •- ‘».“ 

IMPERATRIX V. SHIVaram Gun7o 14 mukhtyar. 

(14) °^\®“^°“g‘ahen^f'>r first time in second appoal-See Hindu Law (Adop- ^ 

(15) Partms-Partnership-Contr.act Act IX of 1872. s. 43-See Partnership. 

"( sSS.“f SB ?9°" 

(17) Pleading — Admission— Effect of admission in pic-adine of eiaention 

tract— See REStSTKATION Act (III of 1377), 5 B^143. ^ ^ 

(18) Bem^~Del. 2 y— Adoption of daughter’s son— Custom-Breaches o! 

New case set up in special aopeal.—Aa application for review 
sentod to the High Court more than eighteen months after time ^/he 
applicant alleging that, soon after th. decision sought to be reviewed h 
was engaged in collecting instances oi the speci.al cLtom r7ed unon’ h 

Court's “=* “”u-- n“t set up in the 

below but an objection was taken for the first Umo iL 

special appeal that an issue regarding it should have been raised Tn the 
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Practice— (Concluded)- 

lower Courts. No instance of such speeial custom had been given in evi- 
dence. It was urged that the applicant was a minor until shortly before 
the making of the High Court decree, and was only represented by his 
adoptive mother as his guardian. 

The High Court oonsidered that there was no sufficient excuse for the delay, 
and rejected the application, observing that, unless upon very strong 
grounds and under very special ciroatnsbances, the Court would hesitate to 
permit a party at ^uch a stage of his suit to set up a case which was not 
set up for him in the Courts below, where his professional representatives 
must have been well aware whether such a case ooulJ be legitimately sot 
up, and abstained from any attempt to do so. GOP VL S \FU \Y v. 
HaNMant SAFRaY. 6 B. 107=G lod. Jur. 313 

(19) See APPEAL (GENERAL), R B. 113. 

(20) See ARIiITUATION. 6 B. 663- 

(21) See CIV. PRO. CODE (ACT X OF 1377). .5 B. 184, G30 and 6 B. 148. 

(22) See DECREE. 6 B. 7- 

(23) See DIVORCE. G B. 41G. 

(24) See EXECUTION OF DECREE. 5 B. 673. 

(25) See HINDU LAW (JOINT FAMILY), 5 B- G85. 
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Prescription. 

Limitation— Act XV of 1877, ss. 23 and 26— Continuing nuisance— See EASE- 
MENT, 6 B. 20. 


Presumption. 

See BF.NAMi Transaction, 6 B. 7i7. 


Principal and Agent. 

(1) Agent — Ratification — Estoppel — See ACT III OF 1874 (HEREDITARY 

Officers), 6 B 463. 

(2) Contract — Consideration-^" Agency — Rcyocafion — Specific performance — Indian 

Contract Act (IX of 1872), ss. 202, 203, 205 — The defendant, by an agree- 
ment in the nature of a letter of attorney, constituted the plaintifi and 
his desoendants the hereditary agents of the defendant, gave him authority 
to collect the rents of bis share in an inam village, and promised to pay 
him an annual salary out of the rents. 

Held that as between the parties and daring their lifetime, the appointment 
was valid and binding, whether or not any valuable consideration passed, 
— the mere acceptance of the office by the plaintiff being a sufficient 
consideration for the appointment. 

But, independently of the terms of the agreomeni, and whether or not the 
agency bad been created for valuable consideration, the defendant had. 
under the general provisions of s. 203 of the Indian Contract Act (IX of 
1872), a right to revoke the authority, as the more arrangement that the 
plaintiff’s salary should be paid out of the rents could not bo regarded as 
giving to the plaintiff an interest in the property, the subject-matter of 
the agency, within the moaning of s. 202. 

If the defendant had revoked the agency improperly, the remedy lay, under 
ordinary ciroumstanoos, in a suit by the plaintiff for damages for breach 
of contract. Where, however, the plaintiff chose to sue for specific perfor- 
mance, and demanded arrears of salary. 

Held that, without a valuable consideration for the defendant’s promise, the 
agreement passed by him to the plaintiff would be nudum pactum, and 
the plaintiff would not bo entitled to recover, except for work and services 
actually rendered. ViSHNUCHARYA v. RaMCHANDRA, 5 B. 253=>5 Ind. 
Jur. 636 

(3) Right to sue— Liability of agent — Charicr’party— Undisclosed priticipal^ 

Actual knowledge— Disclosure of name of principal at tinw of making the 
contract — Presumption of liability of agent where name of pr incipal not dis- 
closed — Indian Contract Act (IX o/ 1872), s. 230. — The plaintiffs by char- 
ter-party contracted to let the steam-ship Oakdale to the defendants upon 
certain terms- The first clause of the charter-party stated that the pUia- 
tiffs agreed as agents for owners of the said steamship,’* and subsequent 
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Principal and Agent-Woncluded). 

carg^o/bo^rt‘lnd^‘hlt® hrZste^^OQ ‘I'e 

pUy^LnadTendrats'lnth^ifown^^^^^^^ 

fendants for breach of the oharter-nartv t sued the de- 

ship. Beld that the plaintiffs had steam- 

fore, not entitled to sue. ^ contracted as agents, and were, there- 

as a°whS ““clfntey^ f'^the o'lter oontS^' takeu 

:ontrUl“°“'^'“^‘‘"® earfoof s.re‘o: sue/"on t^hl 

agent Otl th°ird'perlon whose namrha‘‘\ ‘’'u “"'^''acting as an 

down in el. 2 of s 2?0 ^ the Tnd^^ ' the presumption, laid 

not arise, although at the time of makine°the*^cont^^\^f? of 1872), does 

disclose the name of his princinal T h i / contract the agent does not 

and actual knowledge if equfvalenr^oTisci knowledge, 

which would be to convey such knoiiA ‘^'1“ ‘he whole object of 

Co. V. Lang, moir & co. 5 B^ssi “^''‘^hiNNON, Mackenzie & 

m S.3: 

treasurer and agent-See COMP.4NY. 6^B. 326°*^^'’^ secretary, 

(5) Sea Railway Company, 5 B, 371. 

Principal and Surety. 

surety^Rsmedy against prinoinal birrM T P'^'°°*-'^^*“~^Sriculturist 
Indian Contract Ac!. IX oM872 gg U6 tn ^"*<5 liable^The 

(XVOP 1877),3 B. 647; ' ^ 147-See LIMITATION ACT 

(2) See Stamp Act (I op 1879), 5 B. 188, 

Priority. 

fi) See Registration, 5 B. 442 and 6 B. i6S. 495. 

(2) See Vendor and PURcn aser, 6 b. 165. 

Probate. 

(1) Limited probate— Indian Succession Act, X of 1865 ss 170 ooa o 

CESSION ACT (X OF 1865), 6 B. 460. ^^^-Sea SUC- 

(2) Probate in cases not governed by the Indian Succession Act-Power at mr.t. 

Court to grant probate m such cases -Probate to take effect ProuahoL 
-Ir^mxted probate- Probate duty-Cutchi Memon Maho^dan-<^ny 
Act X of 1865, s. .331-4rt XUI of IB66-Hindu 

art. II— In oases not governed by the Indian Succession Aot fX nf 
probates and letters of administration granted by the High Court of Ilfm ’ 
bay m respect of Hindus, Mahomedans and other persons not .,<=?n' 
designated as British subjects take effect only, and o^n onlv he‘ a J 
for the purpose of recovering debts and securing debtors paying the^^am^'^ 
except so far as is otherwise provided in Aot XXVII of I860 • Ld ornh^r®’ 
duty 13 only payable on the amount of such debts. ’ ^ ^ probate 

the meaning of a 2 of fh® ti j 

Wills Act (XXI of 1870). and therefore, probate ?f ?lke effect throuvhnf r 
n ‘h8 case of a will of Gutohi Memon*^ tesUtor 

Outchi Memons are IVIahomedin^ to whom Mahomedan law ia to be annlilr? ’ 
except when an ancient and invariable special custom to tba o« ^Ppf*ed, 
established. In re Haji IsmaIL. 6 B. 452 contrary ig 

ijeasion Act (X of 1865) s 234 P f- 

f b!T 38 “ masters -See SucCESSIok ACT (X OT °l‘s65h 

Will — Wills in Mofussil—Civ. Pro. Code (Act X of 1877) s sn mu 
18 no law at presens in force in the Msfussil which obliges a person 
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Probate— iConciuded). 

claimi.B under a will, to obtain probate of 

blish his right as executor, administrator ^ 

respect to any property which the suit or 

;t:?3 rtsr. r iur=r:.'S.r^ nrr.;s™ 

BECHARDAS. 6 B-73 — GInd, Jur. 259 
(5) See Ariutratton, G B. G63. 

Procedure. 

(1) See CIV. PRO. CODE (ACT X OF 1877), 5 B. 184. 575. 

(2) See Grim. pro. Code (Act X of i872), g b. 670. 

(3) See DIVORCE, G R. 41G. 

(4) See EXECUTION OF DF.CREE. 5 B. ;582. 

(5) See HINDU LAW {INHERITANCE). 5 B. 2G4. 

(G) See Minor. 5 B. 310. 

Proclamation. 

See STAMP ACT (I Ol' 1870), 5 P*. 470. 

*^*'^NegoUaL iltrument-Material aUemtiou-Soe NRG0TIA1>.LE INSTRUMENT. 

G B. 371. 

Public Thoroughfare. 
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See Grim. Pro. Code (act X of 187 2), G R. G70, G72. 
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■Soo Hindu Law (Religious 
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Pujaris. 

Suit against-Religious rites and 

—Civ. Pro. Code. \ of 187 < . 9. H 

V'.NDOWMENTS), 5 R. 80. 

pflilwav Company. ^ , r- 

fur inlerclianoe of traffic— Principal and agent— Lo$s of goods Lia- 

^ 5 iU(u.— The plaintiff delivered to the Madras Railway Company a 

cloth for carriage from B, a station belonging to the defendants, the G.l.P. 
Railway Company, and obtained from the Madras Company a receipt 
which recited that it was granted “ subject to the rules and regulations 
and charges in force on that or any other railway over which the goods 
might pass.” The goods wore lost while on the line and in the 
charge of the defendants the (i.I.P. Railway Company, and the plaintiff 
sued them for damages for breach of the contractor carnage. Between 
the two railway companies there existed an agreement arranging for the 
interchange of traflic, which provided, luff/- nim. that goods should be 
booked thrnugb to and from all stations on both hues at oortam stated 
rates • that in such cases, one company should receive payment and should 
account to the other ; that any claim for loss or damage should be paid 
bv the company in whoso custody the goods were when lost or damaged, 
or if that could not bo asoertainod. then by both companies rateably; 
arid that no alteration atlecting the through traR'ic should be made by 
either company, without previous notice to the other The defendants 
pleaded that tnc suit was wrongly brought against them, as there was no 
contract between themselves and the plaintiff. 

Held that the suit whether or not it might also have boon brought against 
the Madras Railway Company, was rightly brought against the defend- 
ants inasmuch as the agrooinont botwoeu the two companies, if it did not 
actually constitute a partnership between them, showed, at least, that the 
I^Tadras Railway Company became the agents of tho defendants to make 
the coiuraot for carriage with tho plaiiitills. THE G. 1. P. RAILWAY 
COMPANY v. RiDHAKISAN KHUSSHALDAS. 5 R. 371 = 5 Ind. Jur. 64G ... 

Rajaput (iujaratis. 

a) See DIVORCE, G R. 12G. 

(2) Bee PeNAT. CODE (ACT XliV OF 1860), C B. 12G. 
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Rajkot. 

See Crv. Pro. CODR (ACT X OP 1877). 5 B. 249 ♦ 

Rape. 

'""and^Sn-See CoZ?(AcrXLV 

Rateable Distribution, 

See Civ. Pro. Code (Act X of 1877), 5 B. i98 ; e R. le. 

Receiver. 

Praocice— ■Appeal— Order refusing to remove a receiver Civ Pr^ n ^ 

PRO%'6DE(A'dTX^FT877r5^ " H-SeecV? 

Receiving stolen Goods. 

e (he theft was committed out of juri^rT v 7 • j 

txon — Indian Penal Code ss. 4l0/7wrf4»i 

vov)^r rif TT\nit r> t s ^ C/OTKtYiifist<yii to tahc cvidcHc^ 

poioer oj High Court to grant an application o/ nri«ni,^v — .q^K J 

was tried at Bombay, under s. 411 of the Indian T^«nQt n *i prisoner 

letters contained six bills of exchange bolong'ing to the 
firm for an aggregate amount of Rs. 2G 550. On the 1st Novem^ef IRTQ 

at ?'* '’u » letter to the manager of a Bank 

at Bombay, requesting that the .several amounts might be collected on the 

prisoner’s own account, and remitted to him by bills on AIaur.-t?u; The 

sums were accordingly realized by the Bank, and du?y remiUed to The 

prisoner. It was not denied that the prisoner obtained possession nf th 

**' defence was that the bills had been 

given to him in payment of a debt. The prisoner was convicted on all t^ 

Penal Code, is not in force could not be regarded as “ stolen property ” with 

Bomb ‘’■•''m “""a render the person reLiving them at 

foTr,/i /■ "• i i Bombay had. tb“rf 

fore, no jurisdiction, and that the conviction must be quashed. 

Previously to the trial at the Sessions, the prisoner had applied to the Court 

haIf°°Th“'^‘'’*T''’ Mauritius to take evidence on his be- 

tialf. The application was refused, ou the ground that the High Court had 
no authority to issue a commission in such a case, but the ifaroed 

vVest, J., reserved the question for the full Court. Juage 

that the High Court bad no power to issue a commission out of th« 

a criminal caseon an application by the accused. Ewpress 
V. 8. Moorga Chetty, 5 B, 338 (F.B.) 

Reciprocal Demands. 

See Mutual accounts, g b. 134. 

Registration. 

(1) Notice— Priority— Possession— Vendor and Purchaser -Purchaser without 

Session-Subsequent purchaser with possession and without notice^ of 
prior purchase — See VENDOR and PURCHASER, 6 B. 165. 

(9) Optional. Compulsory-Acis XX of 186fi. VIII of 1871, and ill of 1877 . -^n 

-Prtortty.-Oo the 14th Pebreary. 1809. S. and M, mortgaged a ho-'- 

and site to the plaintiff for Rs. 50. The mortgage was not regiftered fin 
the 15th June. 1870. 8. (M. being then dead) mortgaged the same Dron«^° 
to the father of the defendant for Rs. 200. That morfeage was 

On the 24th June, 1871. 8. further mortgaged the property to the|laintfff 
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Registration-(Con(inwed). 

„ B.. M, r.™r,ir SI' ..‘s 

second mortgage was no. obtained a decree on his mortgage 

the mortgages. In 1873 the detenaan property for Rs. 20 at a 

against S., and in execution of it p 1874. was register- 

Courtsale. The certificate of sale. f The 

ed. and the defendant was put in . obtained a decree upon it in 

plaintiS sued S. on his second mor g g . The plaintiS attached 

!875. The defendant The ^ was remov- 

theproportyinexeoutionof hisdeo . DU the plaintiS sued 

ed on the application of the ^ce them and his 

the defendant on his two mortgages, . -ronertv. The defendant con- 

decree on the second mortage agains P operated retros- 

tended thats. 50 of the Registration Ad. IH of its 

ueotiveW and conferred priority on his mortgage of 1870 m virtue 
?eg?straLn, even over the plaintiS’s earlier mortgage of 1869. 

Held, that the plainbiS's unregisteted ^opTonally. 

Rs. 100, were, under the Rf .stration Ao» of «6^an^ _J 

TnlT‘wh"hTh° i^'SnTs intermediate mortgage of 1870, bad been 
registered, did not bestow any priority on it. 

the defendant took subject to existing liens. 

gage through registration, RUPCH.IND v. D.lVLaTB.lM, 6 B. 497 

iv Tf 0/ 1871 --The general rule in the Presidency of Bombay is that, 
amongst Kindul; poss^s^r is necessary in order to perfect a transfer^ 

immoveable property by mortgage or deed of sale . t^at pos- 

noumbrancers or purchasers. The main ground of this rule is that pos 

eessISi is notice to all subsequent intending mortgagees or purchasers o 
the title of the party in possession. 

It is however, the established and judicially recognized 

^ IL? DQssession is not necessary in the case of a sau-mortgage to validate 
t as agarn^t subsequent mortgagees or purchasers. The necessity of pos- 
session being thus dispensed with, it seems to follow that a s^n-mortgag , 
in' other respects good, is valid as against a subsequent P ' 

chaser whether or not such mortgagee or purchaser has notice ® 

mortgage. To hold that a subsequeat mortgagee or putchasec *0^ v 
able ^consideration and without notice of a san-mortgage is 
nriority over it. would be tantamount to depriving the srtn-mortgagoe of 
the benefit of the custom that possession is unnecessary. 

A buyer of property at an oieoution sale who registers his certificate of sale 
does not thereby acquire a title free from the obligation arising om^ 
sau-mortgago of previous dite. When the Court sells the right, ^ 
interest of a judgment debtor in property, it cannot bo regarded selling 

than Ihe^u Ig.n mt-iebtor himsolf could the 

hnnestlv sell only subj ‘ct to any eqmJios existing against himself on the 
property, and If by eoncealmont c! a sxn-mortgago he sold the property as 

froe^of that charge, ho would commit a fraud. 
deemed to do that which would bo a fraud it done by the 
If then, the Court soli only the right, title and interest of the judgment- 
debtor subject 10 all existing equities against the property sold, the regis- 
tration of the Court’s conveyance (ui.:,, cottitioato of sale) cannot enlarge 
the scope of that conveyance and discharge the property from any un- 
rogislotod inoumbranoo which was binding on the judgment-debtor. 

Per* MELVILL, J.— Such perfect security is now aSorded by 
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Registration — (Continued), 

te^TmoSgeVwHhou t“ secure himself against all unregis- 

taring his con veylnce ha Ts possession or reiia- 

prior mortgagee, and it is difficult to see h^w\'e°is“enSd toln^ielie^' 

ordering the sale does not warrant ihl^titlo^ '^TMt'^h 

that a person who buys aratowedlt dAhtt.Tl 'M a°’ “ 

•w „d.„, j..., 

or on therefore, canno“help h“A 

of AAestate°‘ lu P'^°p\‘y P™ but only tht“e‘’s'idte 

6 B. itslFtB ) = 6 V. Bhaichand. 

ot“ wViSAn 7 "• Registration Acrvill 

01 lolu inoluae, not only tho person or persons in whose favnnr 
meut 18 executed, but also any person or persons executing the same. 

Under the provisions of that section, therefore the nresenfcatinn nf a 

e“:cutffigi:5fvali°d°' residence of : Jllfy 

The registering oflScer is the judge of the sufficiency of tha on.ao;«i 

=°vered by the provision of s, 85 of Act Vl’ll of 1871 
IS.AK MAHAMED V. BAI KhATIJA, 6 B. 96 ' 1871. 

(5) Priority— Act XX of 1866-Acf VIII o/' 1871, s. 50— Act III of 1877 <, an ' 

forf° retrospective in its applicatffin; and, ‘there 

Iind^r A 1 ® VIII of 1871. and not having 

under, that Act, priority over unregistered documents relating to the same 

1877®lh^/h^“"°' 'if Pr"‘y ‘’y passing of Act III of 

bf I’ 50 of rb°“i‘l® within the larger class of registered documents which, 

KANiILr v.’^OSHil^^B^^^ unregistered documents. 

(6) Priority-Possession-Notjee-How far registration eguivaUnt to possession 

—Priority between registered and unregistered doeummits- Optional ail 
compulsory registration- Mortgage-Indian Registration AcL—nLih 
Regulation IX of 1827- Acts J o/ 1843, XIX of 1843 X7I oAeal-X 
1366-T77I of 1871-2/7 of 1877-Lis pendens\-it is a Llraf Vuf^of 
an invariable, rule that possession in the grantee or assignee is deemed 
essential amongst Hindus and Mahomedans to the complete transfw of 
immoveable property, either by gift, sale, or mortgage. ‘ 

Exceptions to the above rule pointed out. 

Neither in England nor in Ireland has msre registration been held to amount 
to notice to subsequent mortgagees or purchasers. In Bombav the Conrfc 
have adopted the rule which prevails in America, and have held that re^i^ 

propefty^°^^ subsequent purchasers of the same 

Possession has been deemed by Hindu and Mahomedan Uw. as internrefcftfl 
m the Presidency of Bombay, to amount to notice of such title as fchft 
person in possession may have ; and any other person who takes a morfc 

gage or other charge upon immoveable property without ascertaining the 

1053 


Page 


587 


521 


291 


general index. 


PAGE 


.. -i.. - ■" “ “• ““ 

gistty Act, (Stat. 7 Anne. c. M, b 1) ; tbe Yorksaue negi ^ ^ 

and a Anne, c. 1. B. 1) ; 6 Aane, 0- 35. 9- . ^ priority o( 

the Irish Registry Act (btat b ^ inaian Rfgistration Aots— 

rack to Pnority 0 reg.stra ion 'I be lU of 1877-pro- 

viJ.. Act XVI of 1851, XX of I8bb, _ ^ registered instrument 

rplt^esTo.n\h^:^r 

The earlier deeieions by whieh togUUalim. *" Jf aSteitl” 

relV"lea ^y^Ter to priority oC regU- 

sss;,.’, s "> ;r -S“r:b^r— 

» -=£J=. 2 — r;;l£rr=, 

in the validation of title. . Un 

The rule, however, . en-i^ent^ 

Ueoon^r IH^. 

l:eomp“with%osbesbiou. On the ^ “^‘Tor^kf'^i’^O 

defendant That mortgage was registered .ind accompanied 

on his mortgage of 18hb. 1 hat u ebtained a decree agamet 

:f “r:»!;«;-a.u ... .. .b. p^- 

^ ThP Dronortv was sold under that decree, and purchased by K. 

^ If f r R^ 50 Ho obtained a cortificalo of sale dated the 8th Mwoh 
18^7 which wafne^reg^ On the ^Slh July 1877. K. sold the pro- 
» ’ irt thf> nl iiniif! for R«. 76 1 0. The deed of sale was not registered. 
In 1878 the plainliG sued for possession of the property. The defendant 
relied upon his mortgages of 1366 and 1876. 

^ ^rniniilsorilv ref'istrablo, and that, therefore, the plamtifi, whose 
;iue w“s dehl'd from K.. was not entitled to recover the pro^ 

reTd!kndan^ to rely. The registra.ion of K.'s mortgage 

m 86>^could notCr operated as noUce to the defenci.mt when he was 
L-inn Vlifi mortcago in I860, and. therefore, was not such a registration 
m relaUon to the defoudai.t’s o.rlier mortgage as to fall within the scope 
ol the rule that registration is oqmvalont to possession. 

nu r^ti^n of K ’s Us tendons was sufficient to bind the defendant so fat 
The iQve^vis conecrut'd. The doctrine of Us pendens is in 

r lui Bidia That aoetnnc rest-s. as stated hy Turner. L.J. m 

n'u . V Sabine not upon the principle of oonsrructive notice, but 
Bellamy ■ would be plainly impossible that any action or suit 

could he brought to a successful termination if alien itionsi)e«d»nt« i.f« were 
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CHAND V. DASBAT, 6 b/'i68 ®p J^AJ'SHMANDAS SABU1-- 

(7) See Evidence, 5 B, isi. 


(8) See Limitation Act (XV of 1877), 6 B. 75. 

(9) Sea Mortgage (Priority), 6 B. 490. 

(10) Sea Registration act (in op 1877), 5 B. g 53. 

Registration Act (I of 1843). 


See Registration, 6 B. 168. 


Registration Act (XIX of 1843). 

See Registration, 6 B. I68. 


Registration Act (XVI of 1864). 

(1) 800 Registration. 6 b. 168. 

(a) See Registration Act (in of 1877). 5 B. 653. 

Registration Act (XX of 1886). 

(1) See Registration, 5 B. 412, o B. 168. 193. 496. 

mortgtge-Possessioii - Rjnht 

to redeem Parties — See MORTGAGE (REDEMPTION), 6 B. 515 . ” 

(3) Ss. 53 aud 55 — See EXECUTION OF DECREE, 5 B. 673. 

Registration Act (VIII of 1871). 

(1) See Registration, 6 B. I 68, 193, 495. 

(2) See RegistratiOaN ACT (III OF 1877). 5 B. 653. 

(3) Bs. 31, 85— See REGISTRATION, 6 B. 96. 

(4) S. 50— See REGISTRATION, 5 B. 442. 


Registration Act (III of 1877). 

(1) See Registration, 6 B. I 68. 

(2) S. 17, els. (6) and (h)— Document creating a right to obtain another document— 

Pleading- Admission— Effect oj admission in pleading of execution of con- 

tract-- Evidence to prove an admitted document not nece.ssnrh Evidence 

By an agreement, dated 2nd August 1880, the defendant agreed to selUo 
the plaintiff a certain piece of land with a dwelling-house for Rs 1 90O 
At the time of the execution of his agreement the plaintiff paid’ the 
defendant Rs. 100 earnest-money, and the agreement provided that the 
remaining Rs. 1,800 should be paid within a month from the date of the 
agreement when the deed of conveyance of the property should bo oxecut- 
ed. The material part of the agreement was as follows ; 

“1 have received from you Rs. 100, namely, rupees one hundred, as earnest 
(t.e.) at the time of the execution of this bargain-paper. And as to the 
remaining Rs. 1,800, namely, one thousand and eight hundred, the same 
are duly to be paid to me within one month from this day, when you will 
get the deed (or) document made in your favour. And all the expenditure 
in respect of the deed (or) documents and transferring (the property) to 
your name you are duly to make on your account * * ' • On these 

terms this informal bargain-paper having been written, is agreed to and 
delivered.” 

The plaintiff sued for specific performauce, aud tendered the agreement in 
evidence, although unregistered. 

Beld^ that the document, although unregistered, was admissible in evidence 
under cl. (fi) of s. 17 of the Registration Act, III of 1877. Being un- 
registered it could not create or assign ibe interest intended by the patties 
to be transferred, and being thus incapable of carrying out the primary 
intention of the pirties, the agreement became one “ merely creating a 
right to obtain another document which would, when executed,” effect 
the desired purpose if the execution were accompanied with registration 
The right given by the agreement was merely a right in personam, and 
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Registration Act (111 of 1877)-(Coni.n«eri). 

MUNCHERJl KUVEKJl, 5 B. U3 

—Acknowledgmeni, ncceasitu for /* r m ^opgrty The 

dufeniants pleaded that the property had beeo partitioned m 1870, and 
thlt the various^ ot ?he family had been over smce .n possess j 

Tnd enjoyment of the.r respective shares At the heannK * ^eument 

was Dcoduced by the dofeudaiit M. dated the 13th Januar) , • 

was proved to have been signed by his three 

occasion of M’s cgecting a mortgage of part of the property. This docu 
meat contained the following words : — 

iHSS? 

L ma7; bf M on the l3th J--ry, 1877 He sa.d : 

Ts’th'ja^ur/.ls?? “ I'aU notTay'ou that day that I had no olaim 
to the property.'’ Ha was then shown the above dooumant, and admit e 
his ^gSr^ The document was then tendered in evidence, not as a 

release but to contradict the witness. 

Held that the doonment was admissible for that purpose, as ^ a 

dooumeut which itself deolarod a right in ‘‘““7“'*';'® 

intflndfifl hv s 17 of the Registration Act, HI of 1877. It was an 

Lknowledgment that there had. in time pist, been a partition between 

the brothers who signed it and the defendant M. but it was not itself the 

instrument of partition. 

That an acknowledgment of a partition is distinct from t^ instrument of 

partrtio^ 17 of the Registration Act 

TIIofl877 Had the terms of cl. (6) of that section been satibfaed by 
a mere a’cknowlodgment, cl. (c) would have ^cii supernuous. Us 
operation is to require an aoknowledgmont in the form of a 
registered but not an aoknowlelgment in any other shape as distinguished 
from the instrument of the transaction. 

The word “declare” ins. 17 of the Registration Act. Ill of 

taken in the same sense as the words. ’ create, assign. used in th 

same sootion, ui- . as implying a dofinito change of legal relation to 

property by an expression of wilUmbolied in the document to* 

It imolios a declaration of will, not a mere statement of a fact, and thus 
a^deed of partition which causes a ohargo oflogal relation to the 
divided amongst all the parties to it, is a declaration in the 
sense ■ but a letter containing an admission, direct or mferoatial, th 
a nartition oncQ took plaoo. does not “ declare ” a right within the mean- 
ing of the section. U is not the expression or declaration of will by which 

the right is constituted. 

nurrre — Wholher, if the above document wore itself a release operating or 
^nuondod to operate as a declared vjliliou coustitutiug or 

owuorship, it would bo rooeivod oven lor thi p irpooo ol ooult ilu-.iug a 
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Registration Act (III of l877)~(Concluded). 

."“.r tar • !?-»»• 

NAJI, 5 B. 232 oaiiuakam itBISHNAJi v. MadaN KbisH- 

(6) 8. 60— See REQISTBATION. 5 B. 442 ; 6 B. 495 

l°-P'iority between registered and unregistered docuTnent, n.r , ^ 

mi-Interprlalion of statLf-TbJ °f 

Acts XVI of 1864. XX of 1866. or VIII of 1871 8n» under 

as against documents which might havi been' but wb' 

under one of those Acts. Sectiof 50 of Act m o mi has 
ipeotive operation upon such documents • thl 1 b 77 has no retro- 

registered over unregistered documents is’oonfined^trrfn'o® 

under Act III of 1877. ““““encs is confined to documents registered 

According to the registration law. as it stood before Act III of 1877 oa,«« 
Into force, there was no competition grounded upon reeistrarmn°K V “ 
documents optionally and documents compulsorily registrar “ 

The Legislature, while possessing the power to divest existing rights is not 

inwB statutes) to be understood as intending to elerci’srthat 

power retrospectively to any greater extent than the express Jerms o^ 
or necessary implication from, its language requires. “f. 

brothers) purchased a house on the 19th Julv 1871 an.i 
mortgaged it to the plaintifi for Rs, 585, by a san moriaac^* 

2lBt July, 1875. and duly registered. In 1874 the plainll 'sued^upo*!!® 

olair^hJ'^fh satisfaction of his 

Pon^ ® u^® 5°“®®' ^^® ^ousswas aooordiogly sold by the 

Court and purchased by the plaintiff for Rs. 325. He obfained a oertifi 

oate of sale, dated the 15th October, 1875. The certificate was dulv 
registered. On applying to the Court for possession of the house the 
plaintiff was resisted by the defendant on the ground that ho was in 
possession under two mortgages, dated the 20th July. 1871. and executed 

both of mT ^ °''^®' ‘’Z '^‘'®®® “°'*g»ges were not registered’ 

both of them being for sums less than Rs. 100. The plaintiffs apflicatfon 

having been rejeoted by the Court, he brought a suit for possession of Jhe 

house. Both the lower Courts allowed his claim, holdinc that hin 

mortgage and certificate of sale, being registered, were entitled to orioritv 

mortgages of the defendant under s. 60 of Act 
III of 1877. On appeal to the High Court, 

HtU, that the case was governed by the law of registration as it sfcnnii 
before Act III of 1877 came into force, and that the registration of ?he 
plaintifi s mortgage and certificate of sale, both of which were oomDul 
aonly registrable, did not confer upon them any priority over the 
defendant s unregistered mortgages, which were optionally reeiatrahlA 
ICHHABAM KALIDAS V. GOVIRDRAM BHOWANISHANKAB, 5 B. 653 

Reflation V of 1804 (Madras). 

See Mortgage (Fobeclosube), 5 B. 14. 

R^Sulation II of 1827. 


B. 21— See CASTE QUESTION, 5 B. 83 ; 6B. 726. 

Regulation VlH of 1827 (Bombay). 

(1) Minor certificate of heirship. — Under the provision of Reg. VIII of 1827 a 

certificate of heirship cannot be granted to a minor. Bai Battia w oat 
DaguBA, 6 B. 728 oahja v. hai 

(3) See Hindu Law (Inheritance), 5 B. 662. 

Regulation IX of 1827 (Bombay). 

Bee Registration. 6 B. 168. 

Regulation XVI of 1827 . 

U) S. 20, Vatan. alienation of— Bombay Act HI of 1874, ss. 5. 8 '9 10 no« 

Btruotion — Certificate of Collector under s. 10 — See Vatan,' 5 B. 

(2) 8. 20— See VATAN, 6 B, 435, 437 ; 6 B. 211. 


B III— 133 
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Regulation XVIII of 1827. 

g, 13— See Hindu Law (alienation), 5 B. 621. 

Regulation XXVIII of 1827. 

8. 14. cl. 1— See EXECUTION OF DECREE, 5 B. 127. 

Religious Office. 

Alienation and ■partition of — Eindu law — Bereditary secular and religious office, 
alienation of. when valid— Par tibiU'jj of such offices — Mode of partition of 
such offices- — Hereditary offices, whether religious or secular, are no doubt 
irc.iled by the Hindu text writers as naturally indivisible ; but modern 
whether or notit be .strictly in accordance with ancient law, 
hat ent ^'fioned such partition as can be had of such property by means of 
a p<‘ri'»rinanco of the duties of the office and the enjoyment of the emolu* 
inotKS (»y the different co-parceners in rotation. 

Tut'sc is ti.o reason why the alienation of a religious office to a person stand- 
ing in the line of succession, and free from objections relating to the 
capacity of a particular individual to perform the worship of an idol or do 
any other necessary functions connected with it. should not be upheld. 

The alienation, therefore, by a divided member of a Hindu family to his 
sister’s son. of the right of worshipping a goddo=s and receiving a share 
of the offerings was upheld. MANCHARAM v. PranshaNK \R, 6 B. 298 = 

G Ind. Jur- 426 ••• 

Rent. 

(1) See ACT XV OF 1871 (BroaCH Taldkdars), 5 B. 135, 

(2) See Act XVIII OF 1879 (DEKKH^N AGRICULTURISTS* RELIEF). 5 B. 180. 

Re-sale. 

See Civ. Pro. code (act X of 1877), 5 B. 575. 

Res Judicata. 

(1) Act XXtll of 1861, B. 11 — Procedure — Execution — Possession — New cause 

of action— See EXECUTION OF DECREE. 5 B. 382. 

(2) Act X of 1877, s. 1.3— Act VIII of 1859. s. 2— Limitation— Seo EXECUTION 

OF DECREE, 6 B. 54. 

(3) Appeal — Effect of appealing against a judgment—Civ. Pro. Cedes, Act VIII 

of 1859, s. 2 ; Act X of 1877, s. 13. expl. 4 — Title— Trespass— Datrtages . — 

When the judgment of a Court of first instance upon a parbioular issue is 
appealed against, that judgment ceases to be r<‘S judicata, and becomes 
res sub judice ; and if the appellate Court declines to decide that issue, and 
disposes of the case on other grounds, the judgment of the first Court 
upon that issue is no more a h^r to a future suit than it would be if that 
judgment bad been reversed by the Court of appeal. NiLVARU v. NiLVARU, 

6B. no ... 531 

(4) Civ. Pro. Code fAotVIIIof 1859). s. 2 -See HINDU LAW (AJlilENATION), 5 

B. 48. 

(6) Effect of rejection of plaint for non-apoenrance of plaintiff — Possessory suif 
in Mnnilntdar's Court and in Civil Court— Boynbay .4cf III 1876, s. 13 
— Specific Relief Actlofxm. s.9—Civ. Pro. Code {Act X of 1877). 

5- 13 — A plaintiff, whoso plaint has bo^n rejected for default of appearance 

in the Mamlatdar’a Court under Bombay Act III of 1870. s. 13, cannot 
bring another possessory sviit on the same cause of action in the Civil Court 
under s. 9 of the Specific Relief A^t T of 1877 ; for the rejection of a plaint 
under g. 13 of Bombay Ant HI of 1876 by reason of the failure of the plaint- 
iff to attend with his proofs on the day appointed, is a hearing and final 
decision of the suit within the meaning of s. 13 of the Code of Civil Proce- 
dure f Act X of 1877), and upon the rejection of the plaint the question in 
the suit becomes res judicnia. RAMCHANDRA v. BHIKIBAI, 6 B- 477 ... ^ 

(6) Fraud Decree when binding — Effect of fraud — Parties and privies to suit — 
Strangers to suit Collusive fraud between parties in obtaining decree—* 

Civ. Pro. Code (Act X of 1877). s. 13— Evidence Act (I of 18721. s. 44— 

Khoja Mahomodan administrator with the will annexed— See FRAUD, 

6 B. 703. 
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^es Judicata— (Conc^wded). 

(7) Hiniiu law— Joint Hioda family —Manager — Praotics—Parfiflc 

Family), 5B. 6S5. ’ ^ hindd Law (joint 

(9) £mrJr~ (Partition), 5 B. 589. 

?*R action— See GRIM. Pro. Code fACT X OP l^), 

(10) Mortgage by oo-parcener-Decrae-Execubion— Sale— Suit by purchaser at 

sale— See EXECUTION OF DECREE, 5 B. 496. ^ purottaser at 

(11) Obj^tionby a plaintiff that the matter alleged in defence is res 

Effect of dxsrnissal of suit under s. 381 of Civ. Pro. Code (Act X of 18771 
for default of plaintiff to give security for costs--Defendant precluded from 
pleading matter which is res judicata— Ctu. Pro. Code (Act X of 18771 

note T.'- defeudanls on f prLS 

w V a writteu statement, alleging that the note 

had been obtained by the plaintiff by fraud and false representation Pre- 
vioualy to the filing of the present suit by the plaintiff tL defendants Ld 
brought a suit against the plaintiff in which they prayed that the said 
promissory note might be delivered up to be cancelled. Their plaint in 
toaosuit contained allegations of fraud and want of consideration identi 
oal with those contained in their written statement in the present suit 
Ahe plaintiffs m the former suit (the present defendants) having failed to 
give security foroosbs, the suit was dismissed under s. 381 of the Civ Pro 
Lode (Act X of 1877). It was now contended that the defendants were 
estopped from pleading, as a defence to the present suit, the fraud and 
want of consideration which had been alleged by them as plaintiffs in the 
lormer suit which had been dismissed* 

Beld that the defence might be pleaded, and that the question of fraud and 
want of consideration was not res judicata within the meanin<7 of s. 13 of 
Civ. Pro. Code. The previous suit had been dismissed 'bv reason 
of the plaintiff’s (the present defendant's) failure to give security for costs* 
and a Court cannot be said to hear and decide ” a matter which it is 
relieved from hearing and deciding by the plaintiff’s default. 

Under s. 13 of the Civ. Pro- Code (Act X of 1877) a defendant may be pre- 
cluded from pleading as a defence matter which is res judicata. 

Quizre — Whether a plaintiff, whose suit has bean dismissed under s. 391 can 
again litigate the subjact-mabter of the dismissed suit RUNGRAV Ravji , 
V. SiDHi Mahomed, 6 B. 482 

(12) Partition suit — Limitation Act IX of 1871, soh. II, act. 46 — Bombay Act V 

of 1864— See LIMITATION ACT (IX OP 1871), 6 B. 27. 

(13) See Limitation Act (XV of 1877), 6 B. 586. 

*^esuiting Trust. 

See Parsis, 6 B. 363. ' . 

*^esuniption. 

(1) See Execution of Decree, 5 B. 130, 

(2) See Immoveable property, 6 B. 546. 

*^etrlal. 

See Evidence, 6 B. 34. 

•Revenue. 

Sale of land for arrears of assessment — Fraudulent purchaser — Trustee for the 
owner in equity — Act X of 1876, s- 4, cl. (c) ^Claims to set aside a revenue 
sale‘s Forfeiture of tenancy ^Jurisdiction. — Whenever the laud revenue is 
in arrear, Government is entitled to sell the land and to realiza its due 
whoever is the defaulter. 

The plaintiff sued to recover possession of oertiu»^(^(L..p’ ^ • 
aside the sale of it ' 

.-.^^ue.nn the 
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Revenue—' ( Cone luded ) . 

QonditioQ of the latter paying the Goveinment aBBessment and certain rent 
in cash and kind to the plaintiff ; that the defendant having intentionally 
made a default in payment of the asseB8m,ent, fraudulently caused the land 
to be sold by the Revenue authorities and purchased it himself. The de- 
fendant traversed the plaintifi's allegatione» and stated that he ^as in 
possession of the land as purchaser at the revenue sale. The Subordinate 
Judge rejected the plaintiff's claim, holding that he failed to prove either 
the defendant's liability to pay the assessment or any fraud on his part, 
with respect to the sale of the land, and that the sale could not be set 
aside. His decree was affirmed, in appeal, by the Assistant Judge on the 
sole ground that the sale could not be set aside. He did not go into the 
merits of the case. On appeal to the High Court, 

Held that the plaint ought not ,to have contained any prayer for setting 
aside the sale, but that, as it contained a prayer for possession, it might 
be read as praying (or at least that the plaintifi might have been per- 
mitted to amend it so that it might simply pray) that the defendant 
should, under the circumstances alleged by the plaintiff, be declared la 
trustee of the land for the plaintifi. 

Htld^ also, that if the plaintiff’s allegations were true, the plaintifi would 
be entitled to such a declaration, and the defendant would be discharged 
of his subtenancy in consequence of his conduct ^whioh worked a forfei- 
ture of any right to be continued as tenant. 

8. 4, cl. (c) of Act X of 1876. excepts from the jurisdiction of the Civil 
Courts claims to set aside, on account of irregularity, mistake or any 
other ground except fraud, sales for arrears of land revenue. 

QxuBre — whether the exception of fraud in the above enactment is con- 
fined to fraud on the pact of officers conducting sales for arrears of land 
revenue. Balkribhna Vasudev v. MadhaVBAV Nabayan, 5 3.43... 

Review. 

(1) Delay — Adoption of daughter's son— Custom — Breaches of custom — Praotioe 

—New case set up in special appeal— See PbaOTIOB, 6 B. 107. 

(2) See DIVOBCE, 6 B. 416. 

(3) See Judge, 6 B. S04. 

Right to sue. 

(1) See Abbitbation , G B. 528. 

(2) See PBlKOIPAIi AND AGENT, 5 B. 584. 

Rule against Perpetuities. 

How far applicable in a colony subject to English law— See MahOMBDAR LAW 
(WaKFK 6 B. 42, 

Rule in Shelly’s Case. 

Agreement— CoDstruotion — Parsis in Mufassal of Bombay, English law how„far 
applicable to — Lex loci — Aot IX of 1837— Bee PaBSIB, 6 B. 151. 

(2) See Pabsis, 5 B. 506. 
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Bee Yatan, 5 B. 283. 


Sale. 

By a young person not a minor — Grounds for its cancelment — Sale by seamen— 
Sale by expectant heirs of leveisionacy interests— See HINDU LAW 
(REYEBSIONEB), 6 B. 309. 8 


Sanction. 

Mamlatdar's Court— The Code of Criminal Proeedurct Act X of 1872, s. 468. — 
The Mamlatdar's Court, constituted by Bombay Aot 111 of 1876, is a 
Civil Court within the meaning of s. 468 of the Code of Ciimimal Pro- 
cedure ; therefore a complaint of an efienoe mentioned in that seotion, 
when suoh ofienoe is committed before or against the Mamlatdar’s Court, 
.A wtair'*^ in the Criminal Courts except with the sanction 

* ^ whioh it is subordinate. 
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Sftnction to prosecute. 

Sis,!: e-i. iSisvvASi 

San-niort£:ag:e in Qujarat. 

(1) See Mortgage (Priority). 6B. 404, 538. 

(2) See Registration, 6 B. 193. 

5aran|am. 

^0’9>^ir—Orant of revenue-^Grant of soil^Pen%ions Art Y-ytttu/ i orrt o 

-Burden of proof-lvtpaHibilUy-pZZe Jlu^^^ 

itTs^Taov of proviQg“hat 

party alleging it. very heavily upon the 

It is for the Government to determine how sara«/ams are tnha ^ 

inherited, and in cases where the Civil Courts hlC urisdiot?o^o.^^^^^^ 

sions' A®cjt° XxTllTfVsTr""^^^^^ the non-applicability of the Pen-' 

sions Aoc, A.A111 of 1871 or otherwise, they would ha v»nii«/^ . 

general or special, laid dow^b^the 
British Government. In the absence of such rules the PnnrfQ u 

guided by the law applicabje to impartible 

Sembie, that a saran/am is impartible, and on the death of the eldest son 
descends to hi3 son 10 preference to his surviving brother R\MOHANnn4 

Mantri V. Venkatrao Mantri, 6 B. 598 ^ ’ ^'^^'^^^NDRA 

.Security. 

See Civ. Pro. Code (Act x of 1877), 5 B. 643. 

Set-off. 

Excise duty— Customs— Sait™(Bombay) Act VII of 187^— Arf yvttt / 
1877-Duty paid under former AoflEffeot “ new Act by wh^h'dutv 
increased coming into operation before removal of salt-increased dnfv 

Bombay^ 6 Act Vir of 1873 (Salt! 

>Ship. ... 

(1) See BiLi; OP Lading, 5 B. 313. 

(2) See Charter Party, 5 B. 539. 

-Shipping. 

(1) Charter-party-Agreementfora charter-patty-Threatened breach of char 

ter-party— Interim injunction— See CHARTER Party, 6 B. 5. 

(2) Charter-party— “ Safe port or as near thereunto as she may safelv aftfc 

afloat”— Ship unable to enter port or lie there without previous lightening 
— Rights of parties— S ee CHARTER Party, 6 B. 539, ^ ening 

(3) See Bill of Lading, 5 B. 313. 

Signature. 

(1) See Limitation act (XV of 1877), 5 B. 89. 

(2) See Limitation act (XIV of 1859), 5 b. 88. 

-Slander. 

See Defamation, 5 B. 580. 

Small Cause Court. 

(1) Damages on account of rent— Suit for use and occupation— Trespass— Eiact- 

ment— Mesne profits— Jurisdiction — See EJECTMENT, 5 B. 672 ^ 

(2) Jurisdicti<m-"pa,nages on account of rent ” -Suit for use and occupation^ 

Trespass-Ejepr^nt-Mesneprofiti.-The plaintiff obtained a decree dec 

faring him entitled to a certain house. He thereupon gave to the defend 

ant, who was in oooupation. notice to pay him rent, and on default of such 

payment he sued the defendant in the Court of Small Causes to recover 
damages on account of rent.” cover 
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5mall Cause Court — (Concluded) 

Held, that the suit was not maiatainable in a Court of Small Causes, whioh 
could not be used as a medium for ejecting, by indirect means, a person in 
possession of immoveable property. 

Held, also, that the plaintiff's suit was only maintainable as a suit for 
damages on account of trespass, and in such a suit it would be necessary 
for the plaintiff to prove possession prior to the trespass, or to have obtain- 
ed a decree in ejectment which would relate back to the date of the tres- 
pass. The plaintiff bad obtained nothing more than a decree declaring 
him to be the owner of the house ; but this did not necessarily import a 
right to immediate possession, nor could tbc plaintiff be allowed to derive 
from it all the benefit which he might derive from a decree in ejectment. 
KALIDAS v, VALLAHHDAS, 6 B. 79 

(3) Jurisdiction— Equitable defence — Plea by defendant of his ow7i fraud— Act IX 

of 1850, ss. 91. 98. 25. — The plaintiff in 1879 took out a summons under 
s. 91 of the Presidency Town’s Small Cause Court Act IX of 1850, 
calling on his nephew, the defendant, to deliver up possession of certain 
premises in his occupation belonging to the plaintiff. The plaintiff 
alleged that he bad purchased tbc premises in question in 1870 from one 
N. to whom the defendant had mortgaged them in 1366 with power of 
sale. The plaintiff produced the deed of mortgage to N., and the convey- 
ance to himself. It was admitted on his behalf that he had never 
received any rent from the defendant, and never bad manual possession 
of the premises occupied by him. But Ibc plaintiff produced a writing 
of attornment dated April 1873, passed to him by tbo defendant, whereby 
the latter acknowledged that he was occupying the premises in question 
as the plaintiff’s tenant, and agreed to pay rent for the same at Ks. 25 a 
month. His defence was that the mortgage, the sale, and the writing 
of attornment were all merely colourable, executed for the purpose of 
defeating bis creditors and screening the property from execution ; that do 
money had passed between the parties ; that the defendant had never 
been out of possession, and that the plaintiff now required the Court to 
assist him in turning his own wrong to his own advantage. At the hear- 
ing in the Court of Small Causes tbo defendant proposed to prove the 
above facts, and submitted that, under the circumstances, a 6o7ia fide 
question of title was raised which ousted the jurisdictiou conferred on the 
Court by s. 91. The Court, however, refused to receive the evidence, 
and held that it bad jurisdiction. On reference to the High Court, 

i/eW, that the defendant was ontitlod to sot up the defence which he did, 
and that it ousted the jurisdiction of the Court of Small Causes to 
proceed further with the action — inasmuch as such defence raised a 
question of adverse title which, in suits under s.9l of Act IX, 1850, that 
Court bad not jurisdiction to decide. LUCKMIDAS KHIMJI v. MULJI 
CAN.Il, 5 B, 295 

(4) Suit on judgment of— See DeCKRE, 6 B. 7. 

(6) See Bill of Lading, 5 B. 313. 

(6) See Fouicign Judgment. 6 B. 292. 

specific Performance. 

(1) Limitation — Act XV of I877i sch. II, art. 49 — Time when “ detainor'a 

possession becomes unlawful ” — Sale of immoveable property in the 
Mufassal — Decree for specific performance operates as a conveyance — 
Contract for sale of moveable and immoveable property combined — Indian 
Contract Act, s, 85 — Joinder of cause of action — Objection, not taken 
in the Court of tir^t instance, too late — .\ct X of 1877, s. 44— See 
LlMlT.^TION ACT (XV OF 1877), 5 B. 654. 

(2) Misjoinder — Civil Procedure Code (Act X of 1877). ss. 28 and 45 — Specific 

Relief Act, I of 1877, s. 42, Illustration (n)— See ClV. PRO. CODE (.ACT X 
OF 1377). 5 B. 177. 

(3) See PlUNCIFAL .\ND AGENT. 5 K. 253. 

Specific Relief Act (I of 1877), 

(1) S. 9 — Ejectment possession — Suit to recover possession under the Specific 
Relief Act (I of 1877), s. 9— Proper parties in such suit — Mis-statement 
in pleading of area of land sued for — loterest in laud — Disclaimer- 
Estoppel— See Ejectment, 6 B. 208. 
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Specific Relief Act (I of lS77}~(Concluded). 

dispossession by mortgagor ^8uU for 
possessior,~Fraud-- Appeal.^it is uo answer to a su.t Vc posgesL^n 
under s. 9 of the Specifio Relief Act, brought, againso a mortgi^or by a 

mortgagee who has been forcibly dispossessed by the mortgigof fo allLe 
that the mortgage aud possession under io were obtained by^the fraud of 
the mortgagee. The mortgagor’s proper remedy was by way of a anit to 
set aside the mortgage and recover possession. SAYAJI v. Ramji 5 B 446 
(d) S. 9— See Res JUDICATA, 6 B. 477. 

(4) S 42, 111. (a) — See Civ. PRO. CODE (ACT X OF 1377), 5 B, 177 

Stamp. 

(1) Appeal-Court Fees Act V 11 o, 1870, .. 7, cl. iv {t)-Cor,tracl Act. IX of 1872, 

sta,mp duty payable on an appeal from an order made by a 

iTvlVfav n s. 265 of tbe Indian Contract ict 

(IXof 1872) should be an advilorcm fee. as in a suit for accounts, under 

VII of 1870. LADUBHAI V. RevI- 

C±1AWJJ^ o i5, 14o 

(2) Court Pees Act. VII of 1870— Memorandum of appeal— Suit for recovery of 

land and money— See COURT PEES ACT (VII OF 18701, 6 B. 302. 

(3) Indemnity note, stamp duty on Scamp Act, I of 1879, sch. I, arts. 5 and 28.— 

An indemnity note, passed to a railway company by a consignee and his 
surety in respect of goods delivered to the consignee, and for which he is 
unable to produce the railway receipt— by which note they undertake to 
hold the railway company, its agents, and servants, harmless and indem- 
nified in respect of all claims to the said goods— is not an ‘indemnity 
bond ’ falling under art. 28, sch. I of the Indian Stamp Act, 1 of 1879 but 
IS an agreement falling under cl. (c), art. 5, sch. I of the Act and 
consequently, chargeable only with a stamp duty of eioAf anna« Civir' 

Reference No. 24 OF 1881, 5 B. 479 (F.B ) '* 

(4) Intention to defraud Government of stamp revenue — Regulation XVITT nf 

1827. s. 13-Act XXXIV of 1860. s. 13-Act X of 1662. s. 15-Admis- 
sibility of insufficiently stamped document— See HINDU Law (Aeipna 
TION), 5 B 621. 

(6) See Execution of Decree, 5 B. 127. 

(6) See STAMP ACT (I OP 1879). 5 B. 188, 

Stamp Act (XXXIV of I860). 

8. 13—800 Hindu daw iAlienation), o B. 62i. 

Stamp Act (X of 1862). 

S. 15— See Hindu daw (alienation), 5 B 62J. 

Stamp Act (I of 1879). 


( 1 ) Ss. 7, 12 , and l\—Stamp^Contract by priyicipal and surety on same stamp 

piper, hut separately written -Writi’ig on the reverse of a stamp paper^ 
Whether Government noiificatioJi under the Stamp Act are not ultra vires 
when more stringent than the Act itself . — In a bond engrossed on a stamp 
paper of sufficient value, and dated the lOch April, 1879, the contract of 
the principal was written first, and after his signature followed the con- 
tract of the surely, signed by the latter. The document commenced on 
the side other than that on which the stamp was impressed, and termi- 
nated on the side impressed with the stamp. The stamp was not in any 
way defaced, nor was the paper so written as to admit of the stamp being 
used again. ® 

Held that the bond constituted only one instrument, and was properly 
stamped, not being open to objection under ss. 7, 12, 13 and 14 of the 
Indian Stamp Act, No. I of 1879. 

The construction of the wcrds “ on the face of the instrument,” used in 
8. 12 of Act I of 1879, considered. 

Qwoerc.— Whether certain Government notificatioEs— to the effect that an 
instrument, commenced on the side of the paper other than that on which 
the stamp is impressed and completed on the side on which the stamp is 
impressed, is, under s. 12 of Act I of 1879, to be treated as unstamped • 
and prohibiting writing on the reverse of an impressed stamp paper ate 
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Stamp Act (I of \^19)~~(Concluded). PaOB 

ultra vires as being more stringent than and, therefore, inconsistent with 

that Act? DOWDATRAM HARJI V. VlTHO RADHOJI, 5 B. 188 (P.B,)... ISO 

(2) Soh. I, arts. 5 and 28 — See STAMP, 5 B. 478. 

(3) 8ch. II, art. 13, cl. (6) — Lease by a cultivator — Definite term — Annual rent* 

—Cl. (6), art. 13 of eoh. II of Act I of 1879, exempts all leases executed 
in the case of a cultivator without payment or delivery of any fine or 
premium, whatever the reserved or annual rent may be, provided it be 
for a definite term not exceeding one year, and also whatever the ^term 
may be, provided the annual rent reserved does not exceed Bs. 100. In re 
Bhavan BADHUR. 6 B. 691 (F.B.)=7 Ind. Jur. 90 ... 910 

(4) Sch. I, arts, 16 and 21, ss. 21. 23, 24, 27 — Judicial sale — Certificate of 

sale, stamp duty on — Sale or transfer subject to a mortgage or other 
Uen^ Mortgage-debt “ parf of the consideration'' — Interest^ Proclama^ 
fton of sale. — Where a certificate of sale, granted to the purchaser of 
property sold by public auction under an order of Court, has expressly 
set out that such sale is made subject to the mortgage right of a third 
party, the principal sum (but not the interest) due at the time of the sale 
on such mortgage is to be deemed " part of the consideration in respect 
whereof the transfer is chargeable with ad valorem duty ’* under s. 24 
of the Indian Stamp Act ; so that the whole consideration in respect of 
which suoh sale is. under arts. 16 and 21 of soh. X of that Act, liable 
to stamp duty is the sum of the purchase-money and the principal 
money so due on the mortgage. The certificate of sale, therefore, 
whenever it is possible, should set out the exact amount that is due, at 
the time of the sale, in respect of the principal sum secured by the mort- 
gage. 

Semble. — It is otherwise if the mortgage be only recited in the proclama- 
tion of sale, and not expressly set out, as an existing incumbrance on the 
property sold, in the certificate of sale. 

Arrears of interest due on the mortgage are to be excluded from suoh 
calculation, since s. 23 of the Indian Stamp Aot~whioh enacts that 
“ Where interest is expressly made payable by the terms of the instrument, 
such instrument shall not be chargeable with duty higher than that with 
which it would have been chargeable had no mention of interest been 
made therein ” — applies as much in this case as if the document of trans- 
fer, on wbiob the stamp duty was to be calculated, bad been the document 
itself which stipulated for the payment of interest. SHA NaGINOAS 
CHAND V. HABALKHORE NATHWA GHEESLA, 5 B. 470 (P.B.) ... 3W) 

Standing Crops. 

See ACT XVII OF 1879 (DEKKHAN AGRICULTURISTS’ RELIEF), 6 B, 692. 

statute 1 1 and 12 Vic.. 21. 

S. 60— Bee INSOLVENT ACT (11 AND 12 VlC., C, 21), 5 B. 1, 

Statute of Frauds (Statute, Charles II, C. 3.) 

Parsis — Stat. 29, Charles II, 0. 3 — Trust — Resulting trust — See Pabsis, 6 B. 363- 

Street. 

Court — Bombay District Municipal Act VI of 1873, s.'s, 3 and 17 — Mehela — 
Khadki— Ota— See ACT VI OF 1873 (BOMBAY), 6 B. 686, 

Succession Act (X of 1865), 

(1) Ss. 179, 226 — Probate — Limited probate. — Probate limited to part of the 

estate oannot bo granted in oases where under s. 179 of the Indian Succes- 
sion Act (X of 1665) the whole estate is vested in the executor. In re 
THAKER MADHAVJI, 6 B. 460 ... W 

(2) 8. 234 — Probate — Revocation — Practice'— Review tn testamentary matters , — 

8. 234 of the Indian Succession Act (X of 1665) apnlios to Hindus, and 
an application to revoke probate of the will of a Hindu may be made 
under that section. 

When once probate in solemn form has been granted, no one who has been 
oited or has taken part in the prooeedings, or who was cognizant of them, 
can afterwards seek to have it oanoelled : Qu^e— whether a review may 
not be granted. 
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Meaning of. See EXECUTION OP Decbee, 6 B. 54. 

Summary Decision. 

See Execution of Decree, 5 B. 673. 

Purveyor, 

See Arbitration, 6 B. 528. 

Temple Committee. 

See Hindu Law (Religious Endowments), 5 B. 80. 

Temple Property. 

Guravki— Sale^of right, title and interest of holder— Service land— See Gdbayki, 
Tenancy. 

See Revenue, 5 B, 73. 

Tenure. 


Succession (Act X of'A 86S)-~{Concluded). 

testamentary matters previoasly to Act V of 1881 

IL tiv* that of the Ecclesiastical Court in England, exoent so far 
as that practice might be inconsistent with the Civ Pro Code ^ In th^ 
matter of Pitambeh Girdhar, 5 B. 639 

(3) S. 331— See Probate, 6 B. 452. 

Suit. 


See Land Tenure, 5 E. 77. 

Title. 

(1) Suit to establish, and for arrears— Limitation Acts XIV of ifiW an^ ty 

1871-See LIMITATION AcT (XIV OF 1859), 6 B. 68 

(2) See Ejectment, 5 B. 572 ; 6 B. 215. 

(3) See Mortgage (Redemption), 6 B, 139. 

(4) See Res Judicata, 6 B. no. 

Toda-Qiras Hak. 

Tht Fensioni’ Act pill 0 / I871.-In part of Western India annnal payments 
known as tcda-giras hak. made by village communities and commuted by 
them into liabilities to girasxos, have been recognized as a species of pro- 
perty, however unlawful their origin, 

In 1862 a resolution of the Government of Bombay described the position of 
the srirawas at that time and gave them the opinion of resuming the col- 
lection of the toda-giras hak formerely levied, resorting only to fecal nro 
oeedings to enforce their claim, or of receiving, from the Government 

allowancee of an equivalent amount ; the oolleotions, in the latter case’ 
being discontinued on all hands. 

The ancestors of the adoptive father of the plaintiff formerly levied toda nira, 
hak ; and after 1862, the Government in respect thereof marpa^^nts 
nnder the resolution, to throe brothers, of whom one was the olaiotiff’s 

father ; the latter receiving a one-third share, which, on his death in 186S 
was no longer paid, 

Seld^ that a suit against the Government for payment of this third sharo 
with arrears fell under the Peosions’ Act XXIII of 1871 a 4 which 
prohibits cognizance, save as in the Act provided, » of any suit ’relatine to 
any pension or grant of money or land revenue conferred or made bv the 
British, or any former Government, whatever may have been the consider 
ation for such pension or grant, or whatever may have been the nature 

of the payment, claim or right for which such pension or grant mav have 
been substituted.’’ ^ ” 


Beld, that there was no reason, either in the language of the Act itself 
in any antecedent legislation, for construing these words as apDlicible 
only to rights in the nature of pensions. Maharavad MOHANSmaTriT 
t>. The Government op Bombay, 5 B. 403 (P c 1 = 8 t a w- c t ^ 
Jar, 380 = 4 Sar. P.C.J. 230 
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Page 


TocJdy-producIng Tree. 

Abkari (Bombay) Act V of 1878. 3S. 14. 20, G4, 65, 66 and 67— See ACT V OF 1878 
(Aj}KARI>, C B. 398. 

Trader. 

See Insolvent Act, ll and 12 Vic., o. 2l, 5 B. 1. 

T respas5. 

(U See Ejectment. 5 B. 572. 

l2) See Res JUDICATA, 6 B. 110. 

(3) See SMALL CAUSE COURT, 6 B. 79. 

Trust. 

(1) Resulting trust — Parsis — Statute of Frauds — Stat. 29, Charles II, o. 13 — See 

Parsis, 6 B. 363. 

(2) See ACT XXVII OF 1866 (TRUSTEES), 5 B. 154. 

(3) See GIFT, 5 B. 268. 

(4) See MahomEDAN Law (WaKF), 6 B. 42. 

Trustee. 

(1) Gift — Necessity of endorsement of Government notes in order to complete gift 
— Donor constituting himself trustee for donee — Enforcement of trust by 
representatives of donee— Trustee, liability of— Gift to sole and separate 
use among Parsis— See GIFT, 5 B. 268. 

^21 See ACT XXVII OF 1866 (TRUSTEES), 5 B. 154. 

fH) See Hindu Law (Religious Endowments), 5 B. 393. 

(4j See Revenue, 5 B. 73. 

Undue Influence. 

Fraud — Deed of sale sot aside— Old and illiterate woman near to her death — No 
independent advice — Inadcq uate consideration— Terms on which deed 
will be set aside— Purchase-money declared a charge — Funeral expenses 
of Hindu widow declared a charge — No allowance for repairs and improve- 
ments— See Deed, 5 B. 450. 

Use and Occupation. 

(1) See Ejectment, 5 B. 572. 

(2) See Small Cause Court, 6 B. 79. 

Vakalatnama. 

See Vakil and Client, 5 B. 258. 

Vakil and Client. 

Innm chilhi— Vakalatnama -Act I of 1846, s. 1— Nudum puhim.— Where 

the acceptance of a vakalatnama by a pie ader and the execution of an 

i?mm chithi (agreement) by his client, intended as remuneration for the 

professional services of the pleader, were contemporaneous* and the 

vakalatnama was not filed by the pleader until after the execution of the 
tnam chithi. 

HeW that the acoeptanoo of the vakalatnama and the execution of the inaw 
chithi constituted one transaction, and that the agreement was not illegal 
under Aot I of 1846, s. 7. SHIVRAM HAKI v. ARJUN, 5 B. 258 ... 171 

Vatan. 

{i) Alienation of— ReOHlalionXW I o/ 1827, ,s. ^lO-Bombay Acf III of 1874 
ss. 5, 8, 9. 10-Co7istruction— Certificate of Collector under s. 10 — 

I reviously totheyear A.D 1818, R. the great-grandfather of the plaint- 

iff, settled accounts with Rudrapa. the father of the defendant, in 
respect of debts duo by himself (R) and his ancestors. The amount found 
duo to Rudrapa was Rs. 20,000, and, as security for this sum, R, by deed 
dated A.D. 1818, mortgaged to Rudrapa certain vatani lands, and also an 
annual allowance of Rs. 200 received by him (R) on aooount of a 
Under this deed those properties were to bo held by Rudrapa in lieu of 
interest until repayment of the principal of Rs. 20,0CND. 
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[Continued). 

A dispute subsequently arose as to the amount of fchp 
son and successor of R, the mortgagor havina Kt, and A, the 

Rudrapa’s possession (as mortgag^ of the | interrupted 

presemed . peUtion of oo4iai-\o CoUe ^ 

require the parties to refer their disputes to f 

took place, and on the 20th AuJ^ust 1831 both° n r arbitration 
rojinama (Ex. No. 20) which set for/h fhfV executed a 

upon. Rudrapa was to hold the mortgaged 

allowance) for fifty vear«5 \t »K.a a lands and (annual 

and all .nterest tLreo„ waf to be deb 

lands and rcum were tT bo surrendered o ‘‘"d the 

Under this rajmama the mortfirfiee held nn?n bis heir, 

mortgaged property until a l1i72^ \ Possession of the 

rojinama, died in 1843 and ’i a signatories of the 

’^‘’gen®“iue!‘’L°d\ha“‘’fhe‘“™1^^ o^'a “"'183? ^ 

ttej:rTLTe :^rc"e 7or“tr p.:“n1fr^“ n grantor," 

Pla^tid.^aviog^heen^exeeuted 

& .S^h otr ^20“t‘h t;irh“er."fs.d ^^Th? " ^ ^ 

Courts below, holding that the ra/i^onm was not a fro.h r'""" 

vatan. lands, but a compromise of a dispute m regard to 

by way of mortgage, in A D J81S of vt.fa« ^ ® •> , ° aljenation 

tvas, therefore, va!id, and ought tl et orceTf^^^^ 

Regulation XVI of 1327, s. 20. eumreed and was not afiected by 

Previously to this decree of the High Court tho «i,.; *•« , , 

inate /adge°s^ decree 

possession of the mortgaged property on the 9th June 1373 “ 

The decrees of the lower Courts bnino fk. * ' 

Court, the defendant in 1876 presented a^ J^^Y^Jsed by the High 
dinale Judge, praying a restoration of tho^mn*?° Subor- 

his possession. The plaintiff did not oddosa hU = ^ property to 

ordinate Judge refused it. on the ground tUt he 

from the Collector, issued under s 10 of ^ ''eceived a certificate 

ohat the property, the subject of thelpplicati^n^^f'^'"*' stating 

In appeal, the Assistant Judge affirS thr; of a vatan 

Judge being of opinion that the reccipTof the oI^% Subordinate 

nate Judge compelled him to refrai./from Subordi- 

High Court. Thereupon the defendant ‘'^o ‘decree of 

High Court. ^ aerenaaut filed a special appeal in the 

Held, that the certificate of the Coiio^f^- 

Subordinate Judge should proLed 'ssued. and that 

High Court of the 29th SeptemLr I875 h^v decree of the 

possess.oa of .he premises ruentiooed in ih^ ^ 

The certificate, which •^noama. 

should bJsenrto^the'^G ‘°r 

order tbe valao is affected iu the mlt ^ ^ Court, by whose decree or 

p^^'per “-"“b^/no^t^lS- to'^^: 

sJ^it wapt°thl''commencfmeot“^ defendant in whose posses- 

f Tuci' a^:rgrt: it 

III 0“ 1874“"*“'^*'' r-Wo^Blmbay Act 


Rage 
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Vatan — (Concluded). 


The alieoation of the vatani property to Rudrapa having, in 1831. re- 
vived the sanction of the authorized officer of Government, s. 10 of 
Bombay Act TIT of 1874 did not apply, — the intention of the act being 
that whenever alienation of a hereditary officer’s vatan has received the 
sanction of Government, the Collector should not issue his certificate. 

The words ** without the sanction of Government ” in a. 10 of the Act qua- 
lify the whole section. 

Bombay Act III of 1874 does not authorize the Collector to issue his certifi- 
cate for the purpose of preventing the rectification of a Subordinate Court’s 
decree by the High Court, or the reinstatement of a person in possession 
Of which he has been deprived by the execution of the erroneous decree of 

a Subordinate Court. Rachapa v. Aminqovda. 5 B. 283 (F.B.) 

(2) Mor^^ecf vatan property- Regulation XVI of 1827, s. m-Bombay Act IH 
u -^D^ortgage by a vatandar of valan property, executed at a time 

w en Regulation XVI of 1827 was still in force, was. in its inception, void 
against the heir of the said vatandar ; nor did it become in any way 
validated against the heir by reason of the repeal of that regulation by 
R B Kalu Narayan KDLKABNI v. HANMAPA, 

O li, iOD 


•<3) Regulatwn XVI of Mortgage of vatan propertij~Mortgagor*s life-inter- 

est^Bombay Act III of 1874.— On the 3rd December. 1856. certain vatan 

property was mortgaged by the deceased defendant to the plaintiff, who 

obtai ned a decree on the mortgage in 1861, and attached the rents and 

profits of the vatan on the 6bh October of the same year. On his (defend- 

ant 8) death in 1869, his son succeeded to the estate, and obtained a 

removal of the attachment before 1874. The plaintiff thereon applied for a 
ireen attachment of the property. 

HcWthatthe mortgagor having only life-interest, the unfau came into the 

A mortgage. JAOJIVANDAS JAVERDAS v. 

•LMDAD ALI, 6 B. 211 


<4) Regu^tion o/ 1827, s. 20 — Alienation of vatan property by a Jtereditary 

u ar Bomba?/ III of 1874 — hwiitotion — -Idyerss ©ossessioit — A sale 
f property, executed at a time when Regulation XVI 

in its inception, void against the heir of the 
vatajuiar, nor did it become i i a iv way the more valid against such heir 
by reason of the repeal of that roguUtion by Act HI (Bombay) of 1874. 
verso pn-^sessioii only bogins to run agtinsi the heir from the time when he 
.s o:,h led to suoc-ei to the possession o' the r.ifait property ; i.a , from 

VENKATESH^S B^437 RaVLOJIRAV v. BALVANTRAV 


(6) See ACT in OF 1874 (HEREDITARY OFFICERS, BOMBAY), 6 B. 463. 

(6) See Jurisdiction, 5 B. 578. 


Vatandar. 


(1) Die. what in-Sait by vaUndar to recover - 

AHLE PROPEUTY,'6b’ 512*“ Courts-Jurisdiction-See IMMOVE- 


(2) See Vatan, 5 B. 435, 437. 


Vendor and Purchaser 


parlies. A Hindu, whose est ite is m the possession of a trespasser or a 
mortgagoe. may sell h.s right of entry as such, or his equity of redemption 

as buoh, and the purchaser miy thereupon sue to eject the trespasser or 

to redeem the mortgage ; but a bill of sale by a Hindu vendor purporting 

to convey ^7^ es/a/.UsWf, executed by a person who is not in poSin 

o^eetmenr'* "" P'-csont conveyance, nor enable the purchaser to sue in 

Cases will often arise in which, though a bill of sale m .y in terms purport to 

that thP^nrpn°r^^^^#?K iustrument 

that the intention of the parties was to convey the right of entry or the 


Fags 


18 t 
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Vendor and Purchaser — {Concluded). Paok 

equity of redemption, and nothing more. In suob oases the Court should 
not lay stress on the mere terms of the instrument! but give efieot to the 
intention of the parties, and recognize the purchaser's right of action. 

Bai SURAJ v.^Dalfatbam DAYASHANKAR, 6 B. 380 ... 70^ 

(2) Mortgage — Bight to redeem — Good title at time of hearing of suit — Gertifi< 

cate of sale — See MORTGAGE (REDEMPTION), 6 B. 139. 

(3) Notice'^Prioriiy’^Possession^Purchaser without possession^ Subsequent pur- 

chaser with possession and without notice oj prior purchase - Registration, 

~The plaintifi purchased the land in dispute on the 28th February 1878, 
and on the same day lodged his deed of purchase with the registrar 
together with the registration fee. It was registered on the 29th April 
1878. He was not put in possession of the property, 

The defendant purchased the same property on the 1st April 1878, and on 
the following day lodged his deed of purchase with the registrar together 
with the registration fee. It was registered on the 26th May 1878. His 
purchase was accompanied with possession. 

In a suit brought by the plaintifi against the vendor and the subsequent 
purchaser for possession of the property. 

Beld that the registration of the plaintid’s deed of purchase, not having 
been efieoted until after the execution of the defendant’s deed, could not 
have operated as notice of the plaintifi’s deed to the defendant, and, 
therefore, could not be equivalent to possession. 

Held, also, that as the defendant was a purchaser, without notice, either 
actual or constructive, of the plaintifi’a prior purchase, and had taken the 
precaution of obtaining possession, both parties being Hindus and innocent 
purchasers, the defendant could not be deprived of the benefit of his pos. 
session.** HasHA v. RaGHO, 6 B. 165 ... 663 

(4) Possession — Sale of land by a Hindu^Vendor without possession^ Conveyance 

of right of action. — Where a Hindu vendor sold his share in certain land, 
but expressly stated in the deed of sale that he was out of possession ; that 
the land was in the hands of a third party, to whom it had been mort- 
gaged without the vendor's authority, and that he (vendor) empowered 
the purchaser to bring a suit against the person in possession in order to 
recover the vendor’s share in the land, with mesne profits. 

Held that what the deed contemplated was nothing more than the transfer 
of the right of entry, although, according to the invariable mode of ex- 
pression in such documents, the vendor^professed, in terms, to convey the 
property itself. 

Eeld^ further that the purchaser acquired the same right of action which his 
vendor possessed, notwithstanding that the vendor was not in possession at 
the date of the sale. VaSUDEV Hari v. Tatia Narayan, 6 B. 387 ... T14 

Village Munsif.; 

Bee ACTeXVU OFgl879 (DEKKHAN AQRIGDIiTUBISTS’ RELIEF), 5 B. 180. 

Wages. 

See Civ. Pro. Code (Act X of 1877), 5 B. 132. 

Wazifa Grant. 

See MahomedANpLaW (WakF), 6 B. 88. 

Will. 

(1) Probate in cases not governed by the Indian Snccession Act — Power of the 
High Court to grant probate in suoh cases— Probate to take effect through- 
out India — Limited probate — Probate duty — rCutohi Memon Mahomedan 
—Succession Act X of 1866, s. 331 — Act XIII of 1876 — Hindu Wills Act, 

8 . 2 — Act XX of 1841 — Act XXVH of 1860, s. 18 — Court Pees Act VII of 
1870, BCh. I, art. H— See PROBATE, 6 B. 452. 

(9) Probate — Wills— Wills in Mofussil— Civil Procedure Code (Aot X of 1877), 

8. 50— See PROBATE, 6 B. 73. 
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Winding-up 

(1) See BILL OF EXCHANGE, 5 B. 92. 

(2) See Company, 5 B. 42, 223 ; 6 B. 326, 640. 

Vitnesses. 

(1) Application for .-iubpcenai to — Practice ^ — Oq the 12th October 1879, the plain- 

tiff applied bo the Court for subpoenas to his witnesses. The Court refused 
to grant them, on the ground that the plaintiff had himself originally 
undertaken to bring his witnesses. {The Court had fixed the 23tb October 
1879 for the final bearing of the plaintiff's case.) 

Held that the plaintiff’s failure to bring his witnesses was no sufficientreason 
for depriving him (the plaintiff) of his right to have subpcenas issued, if he 
found himself unable to bring his witnesses or to detain them bill they 
could be examined, although it might possibly be, under certain circum- 
stances, a reason for not waiting for them, if the plaintiff's case had been 
in other respects finished before they could be examined. PANDURANQ 
ANPAI V. KESHAVJI JADHAVJI, 6 B. 742 

(2) See Civ. PRO. CODE (ACT X OF 1877), 5 B. 184. 

(3) See Registration Act (III op 1877), 5 B. 232. 

Words and Phrases. 

(1) “ Any person intending to register any document ” — See REGISTRATION. 

6 B. 96. 

(2) " At or before the first hearing '* -See GiV. PRO. CODE (ACT X OP 1877), 

5 B. 609. 

(3) " Believe ’’—See PENAL CODE (AcT XLV OF 1860), 6 B. 402, 

(4) “ Doolaro ’’—See REGISTRATION ACT (III OF 1877), 5 B. 232. 

(6) “ Decree pas.sed against an agriculturist” — See ACT XVII OF 1879 

(Dbkkhan Agriculturists’ Rehefj. 5 B. 604. 

(6) “Immoveable property”— See IMMOVEABLE PROPERTY, 6 B. 512, 546. 

(7) " Immoveable property ’’—See LIMITATION ACT (XIV OP 1859), 5 B. 322. 

(8) " Instrument of gaming ’’—See GAMBLING, 6 B. 19. 

(9) “ Interest in immoveable property” — See LIMITATION ACT (XIV OF 1859), 

5 B. 322. 

(10) “ Non-resident Soo Civ. PRO. CODE (AOT X OF 1877), 6 B. 100. 

(11) “Official liquidator ’’—See COMPANY. 6 B. 640. 

(12) “ On the face of the instrument "—See STAMP ACT (I OF 1879), 5 B, 183. 

(13) “ Proscribed period ”— See LIMITATION ACT (IX OF 1871), 6 B. 638. 

(14) “ Ruzu See LIMITATION. 6 B. 683. 

(16) “ Subject of the suit ”~Seo LIMITATION ACT {XIV OF 1359), 5 B. 322. 

(16) “ Suit ’’ — See ACT XIV OP 1877 (BROACH AND KAIRA INCUMBERED 

ESTATES). 5 B. 448. 

(17) “ Suit See EXECUTION OF DECREE, 6 B. 54. 

(18) “ To enforce decree ’’—See LIMITATION AOT (IX OP 187 1) . 5 B. 246. 

(T9) “Was found See JURISDICTION, 6 B. 622. 

(20) “Within Soo MORTGAGE (REDEMPTION), 5 B. 22. 

Written Statement. 


Court foe— The Code of Civil Procedure (Act VITI of 1859) s. 120— Act X of 1877, 
fl. 110 -Court, Poes’ Act VH of^ 1870, s^lOr-See Civ. Pro. CODE (ACT X 
OF 1877)-, '6 B. 400. ‘ > v » v> ll 
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